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PLUNKBTT  V.  CAYRNDISH. 


A  reversioner  Jiles  a  bill  against  a  de- 
fondant,  who  ctaiuis  under  a  recovery  suf- 
fered by  a  prior  tenant  in  tail,  and  charges, 
that,  y  any  recovery  was  suffered^  the  uses 
of  it  were  so  declared,  that  utider  them  the 
plaintiff  had  title,  and  that  so  it  would 
appear,  if  the  defendant  loould  produce  the 
iiocutnenis  in  his  possession :  Held,  that  a 
plea  of  the  recovery  suffered,  and  of  the 
deed  leading  tlie  uses  of  it,  was  good, 
though  not  supported  by  any  answer  deny- 
ing the  above-mentioned  charges. 

Sir  William  Lowther.  by  bis  will^  dated 
the  7th  of  April  1755,  devised  certain* pre- 
mises to  the  Duke  of  Devonshire  and  the 
Marquis  of  Hartington,  and  their  heirs,  to 
the  use  (upon  the  failure  of  his  own  issue) 
of  Edward  Wilson  and  Thomas  Wilson, 
during  the  term  of  200  years,  upon  certain 
trusts  ;  then  to  the  use  of  Catherine  Low- 
ther, for  her  life ;  afterwards,  to  the  use  of 
Lord  George  Cavendish,  for  his  life,  with- 
out impeachment  of  waste ;  remiunder  to 
his  first  and  every  other  son  successively  in 
tail  mal^;  in  de^ult  of  such  issue,  to  the 
use  of  Lord  Frederick  Cavendish^  for  his 


life,  with  remainder  to  his  first  and  other 
sons,  successively,  in  tail  male ;  in  default 
of  such  issue,  to  the  use  of  Lord  John  Ca- 
vendish, and  the  heirs-male  of  his  body ; 
and  in  default  of  such  issue,  to  his,  the  tes- 
tator's, own  right  heirs. 

The  testator  died  in  1756,  leaving  no 
issue;  and  in  1764,  Catherine  Lowther 
died.  Lord  George  Cavendish  died  in 
1794,  Lord  John  Cavendish  in  1795,  and 
Lord  Frederick  Cavendish  in  1803.  None 
of  these  devisees  left  any  son  them  surviv- 
ing ;  bat  Lord  John  Cavendish  made  a 
will,  by  which  he  devised  all  his  heredita- 
ments in  the  counties  of  Northampton, 
York  and  Lancaster,  to  Lord  George 
Henry  Cavendish,  who,  claiming,  as  it  was 
alleged,  under  that  devise,  entered,  upon 
the  death  of  Lord  Frederick,  into  the  pre- 
mises in  question,  and  had  ever  since  been 
in  possession  of  them,  and  of  all  deeds  and 
documents  relating  to  the  sam^. 

The  plaintiff,  after  setting  forth  these 
circumstances,  stated,  that  she  was  heir- 
at-law  of  the  testator;  that,  u|K)n  the 
death  of  Lord  Frederick  Cavendish  in  1803, 
the  ultimate  limitation  to  the  testator^s 
right  heirs  took  effect,  under  which  she  be- 
came entitled^  but  that  she  had  only  lately 
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discovered  her  rights,  and  was  unable  to 
proceed  at  law  by  reason  of  the  outstand- 
ing term  of  QOO  y.ear8.  .The  bill  then 
stated,  that  the  defendant  pretended  that 
some  recovery  had  been  sufifered  by  Lord 
John  Cavendish,  as  tenant  in  tail  in  re- 
mainder, under  which,  and  Lord  John*^ 
will.  Lord  George  Henry  Cavendish  be* 
came  absolutely  entitled  to  the  premises  | 
and  it  charged,  that  no  valid  recovery  was 
ever  sufifered  of  the  estates,  and  if  it  were, 
that  the  estates  were  so  re-settled,  that,  in 
the  events  which  had  happened,  the  plain- 
tiff, as  the  right  heir  of  Sir  William  Low- 
ther,  was  entitled  thereto ;  and  that,  so  it 
would  appear,  if  Lord  G.  H.  Cavendish 
would  set  forth  when  and  in  what  court 
the  recovery  was  suffered,  and  who  were 
the  parties  thereto,  &c. ;  and  if  he  would 
produce  the  deeds  creating  the  tenant  or 
tenants  to  the  precipe,  and  leading  or  de- 
claring the  uses  of  the  ropovery,  &c.  all 
which  deeds,  if  they  still  existed,  were  in 
the  possession  of  the  defendant.  The  prayer 
was,  that  Lord  George  Henry  Caven(H«^h 
might  be  decreed  to  deliver  up  to  the 
plaintiff  possession  of  the  premises,  and 
of  the  title- deeds  relating  thereto  3  that 
he  might  account  for  the  rents  and  profits 
received  to  his  use  since  1803,  and  that 
he  and  the  other  defendant  (the  person  in 
whom  the  term  of  SCO  years  was  vested) 
might  be  restrained  from  setting  up  that 
term  in  bar  to  the  plaintiff's  proceedings 
at  law. 

A  plea  was  put  in  to  the  whole  of  the 
bill.  The  plea  stated,  that  upon  the  death 
of  Catherine  Low  ther,  Lord  George  Ta- 
vendish  was  seised  in  possession  of  the 
premises  as  tenant  for  life,  and  Lord  John 
was  entitled  to  them  for  an  estate  in  tail 
male  in  remainder,  expectant  upon  the  de- 
teriuinatioo  of  the  prior  estates ;  that  in- 
dentures of  lease  and  release,  (the  purport 
of  which  was  set  forth,)  dated!  in  1766, 
were  .executed  by  Lord  George  Cavendish 
and  Lord  John  Cavendish,  creating  a  te- 
nant to  the  praecipe  for  the  purpose  of  suf- 
fering a  comn^on  recovery,  and  also  lead- 
ing the  uses  of  the  recovery ;  according  to 
which,  after  the  estates  tail  created  by  Sir 
William  Lowther's  will,  the  ultimate  re- 
mainder was  limited  to  the  use  of  the  sur- 
vivor of  Lord  Geoige,  Lord  Frederick,  and 
Lord  John  in  fee  $  chat  accordingly  a  re* 


covery  was  suffered  to  the  uses  so  declar- 
ed ;  that  Lord  Frederick  survived  Lord 
George  and  Lord  John  3  and  that  upon  his 
death  in  1803,  the  defendant,  under  a  title 
duly  derived  from  him,  entered  into  posses- 
sion of  the  premises. 

3Ir.  Sugden  and  Mr.  Pemberion  were 
in  support  of  the  bill. 

JIfr.  Home  and  Mr,  Munro  were  for  the 
plea. 

For  the  plaintiff  it  was  said,  that,  in  a 
future  stage  of  the  proceedings,  the  legal 
validity  of  the  recovery  mentioned  in  the 
plea  would  be  denied ;  for  it  was  a  remote, 
and  not  an  immediate  remainder  man  in 
tail,  who  had  joined  with  the  tenant  for 
life  in  suffering  it ;  and  the  case  of  Smith 
V,  Clifford,*  which  favours  the  doctrine, 
that  the  ultimate  reversions  and  remain- 
ders may  be  barred  by  such  a  recovery, 
had  been  regarded  with  doubt  by  very 
great  authorities.  That  question,  however, 
would  be  waived  for  the  present ;  and  the 
ground  on  which  the  plea  ought  to  be  dis- 
allowed, was,  that  it  was  bad  in  point  of 
form.  The  plea  relied  on  the  suffering  of 
the  common  recovery.  Now  the  bill  con- 
taihed  an  allegation,  that  the  lands  were 
so  settled  by  the  recovery,  that,  under  the 
uses  dechired  upon  it,  the  pldintiff  was 
still  entitled.  There  was  aUo  an  allegation, 
tliat  the  defendant  has  documents  in  his 
possession  which  would  show  that  the  title 
is  not  in  him,  but  Tn  the  ptdihtiff.  These 
allegations  ought  to  have  been  denied  by 
an  answer  supporting  the  plea ;  and,  cott- 
sequently,  the  plea,  not  being  so  support- 
ed, must  foil. 

Vice  Chancellor, — ^The  question  here  is, 
does  this  case  come  within  the  rule,  that 
where,  though  the  matter  of  the  plea  is 
admitted,  there  are  otiter  allegations  in  the 
bill  sufficient  to  avoid  the  effect  of  it,  thosje 
collateral  allegations  mUst  be  denied,  in 
order  to  make  the  plea  a  full  and  valid  de- 
fence >  The  charge  in  the  bill  is,  that,  if 
any  recovery  were  suffered,  the  uses  of  it 
were  so  limited  that  the  plaintiff  is  entitled 
under  them.  Now  the  plea  is  a  complete 
answer  to  that  aU^aCion ;  for  it  sets  forth 
the  uses  of  the  recovery,  and  under  these 
uses  the  plaintiff  is  altogether  without  titl^. 
The  matter  charged  in  the  bill  is  not  eol- 
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latend  to  the  matter  pleaded.    The  plea  is 
a  direct  deoial  (^  the  averment. 

Piea  allowed. 


1S^4 
Nov 


24.      \ 
.12.    5 


Ql^^ON  p.  CHBaTON. 


Tlie  defendant  being  in  default  for  wfini 
of  answer,  one  qf  the  co-plaintiffs  dies; 
before  the  suit  is  revived'  an  attachment 
u  issued  against  the  defendant :  Held,  that 
tfie  attachment  is  irregular. 

The  bill  wa3  filed  by  a  number  of  per- 
sons who  had  vested  interests  in  certain 
portions  of  a  pecuniary  legacy,  against  the 
executor.  The  defendant  did  not  put  in 
his  ^swer  within  due  time ;  one  of  the 
ptaintififa  died;  and  s.ubsequently,  an  at- 
tachment issued  against  the  defendant  for 
want  of  answer. 

The  defendant  now  moved,  that  tlie  at- 
tachment  should  be  discliarged  as  irregu- 
lar. The  alleged  ground  of  irregularity 
was,  that,  by  the  death  of  the  co-plaintiff, 
who  had  a  vested  iiUerest  in  the  subject  of 
the  suit,  an  abatement  had  taken  place, 
and  tliat  till  the  suit  was  revived,  no  pro- 
cess of  contempt  could  issue. 

Mr.  Pemberton,  for  the  motion. 

Mr.  Belti  contrd. 

Vice  Chqnceflor, — The  interest  of  the 
deceased  plaintiff  is  not  now  represented  : 
his  executor  or  adonnistrator  must  be 
brought  before  the  court  It  was  clearly 
irregular  to  issue  the  process  of  contempt 
while  the  suit  was  thus  abated. 

The  attachment  was  discharged  with 
costs. 


WILLIAMS'^.  SBfTTff. 


1824.      I 
Nov.  3  &  4.  > 

A  bUl  praying  for  an  account  and  ckarg* 
mg  fraudj  the  defendant  answers  to  the 
wkoie  of  it,  except  certain  parts  pleaded 
to:  and  then  in  bar  to  the  relief  and  to  a 
few  epecified  qnettUme^  he  pteads  a  release 
wiih' aperments  negativing  fraud:  Held, 
that  the  piea  fwae  overruled  by  the  ansvcer, 
becamee  tfie  ansuter  extended  beyond  the  ai- 
legations  of  equitable  matter,  which  would 
have  avoided  the  plett^  though  it  did  not  go 
to  any  of  thi  gueetions  MpeeUied  in  the 
plea.  • 


The  biU^  filed  by  four  seamoi  on  be- 
half of  themselves  and  the  rest  of  the 
crew,  stated,  that  the  defendant^  Smithf 
being  the  owner  of  a  ship  called  the 
Granger,  engaged  the  four  plaintiffs^  and 
divers  other  persons,  to  go  out  as  officers 
and  seamen  in  that  vessel,  on  a  whale  voy« 
age  to  the  South  Seas ;  that  articles  of 
agreement  were  signed,  by  whicii,  upon 
their  return  to  the  port^of  London,  they 
were  to  receive  respectively,  in  lien  of 
wage9,  certain  specified  proportions  of  the 
dear  produce  of  the  cargo  $  that  in  Octo- 
ber 1823,  they  returned  with  a  lat^e  cargo 
of  oil,  and  a  considerable  quantity  of  am- 
bergris ;  that  Smith  took  the  cargo  into  his 
possession,  and  sold  the  oil,  but  kept  the 
ambergris  unsold ;  that,  being  in  distress 
for  money,  they  applied  to  him  to  make 
advances  to  them,  whereupon  he  stated,, 
that,  upon  the  whole  clear  produce  of  the 
cargo,  including  the  unsold  ambergris,  for 
which  he  himself  was  willing  to  give 
900/., their  respective  shares  would  amount 
to  certain  sums  which  he  specified ;  that 
they  at  first  refused  to  accept  the  sums  of- 
fered, and  insisted  upon  the  production  of 
the  accounts,  but  that  the  exigencies  of 
their  situation  compelled  them  finally  to 
yield ;  that  they  then  signed  or  put  their 
marks  to  some  papers  produced  by  Smith, 
which  were  not  read  over  to  them,  and 
which  they  understood  to  be  receipts  for 
the  sums  which  he  had  mentioned ;  and, 
finally,  that  Smith,  after  obtaining  these 
supposed  receipts,  did  not  pay  the  sums 
which  he  had  mentioned  as  the  respective 
shares  of  the  plaintiffs,  but  only  a  part 
thereof,  and  retained  the  residne  in  dis- 
charge of  monies  alleged  to  be  due  to 
him  from  the  plaintiffs,  on  account  of  sup- 
plies and  advances  furnished  and  made  to 
them  during  the  voyage,  though  he  had 
never  produced  any  account  of  those  de- 
mands. 

The  bill  then  charged,  that,  in  ascer- 
taining the  clear  proceedsi  of  the  cargo, 
Smith  had  knowingly  and  fraudulently  de- 
ducted from  the  gross  produce,  on  account 
of  customary  and  proper  charges  and  al- 
lowances, divers  sums  far  excueeding  the 
ordinary  amount  of  such  charges,  and  much 
greater  than  what  he  had  actually  disbursed 
in  respect  thereof;  and  that  the  ambergris, 
which  he  had  estimated  at  only  ^00/.,  wav 
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worth  3000/.,  and  ought  to  be  taken  out 
of  his  possession,  in  order  to  be  sold  under 
the  direttion  of  the  court. 

The  prayer  was  for  an  account  of  the 
gross  proceeds  of  the  cargo,  of  the  sums  to 
be  de<lucted  therefrom ,  and  of  the  sunia 
chargeable  upon  the  shares  of  the  plaintiffs 
for  numies  advanced,  or  articles  supplied 
to  the  plaintiffs  during  the  voyage. 

The  defence  which  Smith  made  to  the 
suit,  was  by  an  answer,  followed  by  a  plea. 
The  answer  purported  to  be  an  answer  to 
the  bill,  except  so  much  of  it  as  was  after- 
wards stated  to  be  pleaded  to.  It  admitted 
the  contract,  the  performance  of  the  voy- 
age, the  possession  and  sale  of  the  cargo, 
&c.  but  negatived  the  most  essential  parts 
of  the  plaintiffs*  case,  and  concluded  with 
these  words  :  ^'  And  this  defendant  denies 
that  any  thing  to  the  contrary  of,  or  at  va- 
riance or  inconsistent  with»  any  thing  which 
he  hath  hereinbefore  stated,  would  appear, 
if  any  books  or  book,  or  documents  or 
document,  or  writing  or  writings  whatso- 
ever, which  is,  are,  or  ever  was  or  were  in 
his  possession  or  power,  were  produced." 
He  then  went  on  to  say,  "  And  this  de- 
fendant, by  protestation,  not  confessing  or 
acknowledging  any  part  of  the  matters  al- 
leged by  the  said  bill  to  be  true,  to  all  the 
relief  prayed  by  the  said  bill,  and  to  so 
much  of  the  said  bill  as  seeks  a  discovery 
from  the  defendant,  whether  this  defend* 
ant  hath  not,  under  the  allegefd  like  fraudu- 
lent representations^  as  in  the  said  bill  in 
that  behalf  mentioned,  or  some  and  what 
representations,  paid  to  others  of  the  offi- 
cers, seamen,  and  crew  of  the  said  ship, 
divers  or  some  and  what  sums  less  in 
amount  than  the  monies  fairly  due  to 
them  on  such  accounts  as  therein  afore- 
said ;  and  whether  others  of  such  oflicers, 
seamen  and  crew,  do  not  remain  wholly 
unpaid;  and  whether  defendant  hath. not 
BOW  or  had  not  lately,  and  when  last,  in  his 
possession  or  power  divers  or  some  and 
what  account  or  accounts,  books  or  book, 
books  of  account  or  book  of  account,  re- 
ceipts or  receipt,  vouchers  or  voucher, 
estimates  or  estimate^  or  valuations  or  va- 
luation, documents  or  document,  letters  or 
letter,  papers  or  writings^  or  paper  or  writ- 
ing, other  than  the  said  articles  of  agree- 
ment and  releases  relating  to  the  matters 


in  the  said  bill  mentioned,  or  some  and 
which  of  them  ;  and  whether  defendant 
dolh  not  refuse  to  produce  the  sume  (other 
than  such  articles  of  agreement  and  re- 
leases) ;  and  saith,  that  defendant  may  set 
forth  a  list  or  schedule  of  all  and  every 
such  accounts,  books,  books  of  accounts, 
receipts,  vouchers,  estimates,  valuations, 
documents,  letters,  papers,  and  writings, 
relating  to  the  matters  aforesaid,  or  any  of 
them  as  are  or  ever  were  in  his  possession 
or  power ;  and  may  produce  and  leave  in 
the  hands  of  his  clerk  in  court  for  the 
usual  purposes,  such  of  them  (other  than 
the  said  articles  of  agreement  and  releases) 
as  still  remain  in  his  possession  or  power ; 
and  saith  that  defendant  may,  by  way  of 
discovery,  set  forth  a  full  and  true  account 
of  all  and  every  the  sum  and  sums  of 
money  and  deductions  payable  out  of  or 
chargeable  against  the  gross  produce  of  the 
said  cargo,  on  account  of  costs,  brokerage, 
wharfage,  co(»perage,  lighterage,  gauging, 
pilotage,  stamps,  duties,  commission,  dis- 
count, and  other  customary,  incidental  and 
proper  charges  and  deductions  and  allow- 
ances, and  which  of  the  same  have  been 
paid,  and  which  of  them  remain  unpaid: 
and  also  a  like  account  of  all  and  every  the 
slops  and  articles  supplied  and  sold  and 
advanced  (other  than  advances  made  by 
defendant,  or  on  his  account)  made  to 
plaintiffs,  and  which  of  them,  during  or  in 
respect  of  the  said  Voyage,  and  the  full  and 
true  particulars,  items,  amount  and  value 
thereof,  doth  plead  in  bar,  and  for  plea 
saith,  that  four  several  deeds  poll  in  writ- 
ing, bearing  date  respectively  6th  Novem- 
ber 18^3,  were  severally  on  that  daf  duly 
signed,  sealed  and  ilelivered  by  the  said 
four  plaintiffs ;  such  four  deeds  poll  several- 
ly and  respectively  reciting,"  &c.  The  pur- 
port of  the  releases  was  then  set  forth ; 
averments  were  added,  that  the  consider- 
ation stated  in  the  respective  releases  was 
paid  by  the  defendant,  deducting  therefrom 
the  sums  due  for  monies  previously  ad- 
vanced by  him,  of  which  monies  a  sche- 
dule was  aimexed ;  and  likewise  that  the 
defendant  had  not  made  or  practised  any 
concealment,  misrepresentation >  fraud  or 
deceit. 

Mr,  Hart  was  for  the  bill. 

Mr,  Home  and  Mr.  KnigU  appeared  ia 
support  of  the  plea. 
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In  support  of  the  plea,  it  was  said,  that 
.if  the  bill  had  merely  sought  an  account^ 
without  making  an  especial  case  of  fraud, 
a  release  would  hav6  been  a  complete  de- 
fence to  it ;  that  the  iiilegntions  of  fraud, 
being  denied  both  by  averments  in  the  plea 
and  also  by  the  answer,  made  no  alteration 
in  the  case  ;  and  that,  therefore,  the  plea 
must  prevail. 

The  plaintiff '  replied,  that  the  plea,  if 
good  for  any  thing,  would  have  been  a  de- 
fence against  the  whole  of  the  bill.  But 
as  the  defendant  had  given  part  of  the 
discovery,  he  was  bound  to  give  the 
whole. 

Ficc  Chancellor. — The  form  of  this  plea 
is  unusual.  The  defendant  first  answers 
to  the  greater  part  of  the  bill,  and  then 
))leads  in  bar  to  the  whole  of  the  relief,  and 
to  certain  parts  of  the  discovery  prayed  by 
It.  There  might  be  a  doubt  whether  this 
mode  of  meeting  a  bill  is  not  objectionable 
in  point  of  form.  But,  without  dctermin- 
11^  that  question,  it  is  clear  that  this  plea 
is  overruled  by  the  answer  with  which  it  is 
'joined.  The  argument  for  the  defendant 
contends,  that  the  answer  is  only  to  the 
special  matter,  which,  if  not  negatived, 
would  have  avoided  the  plej^.  Now,  the 
fact  18  not  so.  The  answer  extends  to 
many  circumstances,  which  have  no  refer- 
ence to  the  s^iecial  matter  which  would 
avoid  the  plea. 

.  Mr,  Knight  submitted  to  the  court,  that 
the  form  of  the  plea  pi^tected  it  from  the 
objection  which  had  been  taken.  It  was 
enoagh,  if  nothings  was  answered  which 
the  (Sea  professed  to  meet ;  and  it  was  of 
no  importance,  that  the  plea  might  have 
been  made  to  cover  more  than  it  had  ac- 
tually purported  to  cover  -,  and  that  some 
of  the  matters,  which  it  might  have  cover- 
ed, but  which  it  did  not  purport  to  cover, 
were  answered.  Here  the  plea  selected 
certain  questions,  which  it  declined  to  an- 
swer ;  and  nothing  was  answered,  which  it 
professed  to  cover. 

Vice  Chancellor, — A  defendant,  who, 
w.hile  he  puts  in  a  plea,  answers  what  the 
plea  might  I  have  protected  him  from  an- 
swering, overrules  bis  plea.  A  plea  of  a 
release  covers  the  whole  bill,  unless  there 
be  special  allegations  of  equitable  matter 
which  would  avoid  the  release ;  and  then 
the  matter  of  such  specie^  allegation  most 


be  denied  by  answer.  But  if  the  answer 
goes  beyond  the  special  allegation  of  equit- 
able matter,  the  plea  is  overruled.  Here 
the  defendant  begins  his  answer  with  ad- 
mitting that  he  was  owner  of  the  ship 
called  the  Granger  \  tliat  he  was.  desirous 
of  sending  her  on  a  certain  voyage  ;  that 
he  entered  into  u  certain  agreement  with 
the  platntilTs  and  other  persons,  &c.  These, 
and  many  other  of  the  matters  answered  to, 
arc  covered  by  the  plea.  The  plea  must 
be  overruled.' 

However,  as  nearly  the  whole  of  the  bill 
was  answered,  the  court,  at  the  request  of 
the  defendant,  ordered,  that  the  plea  should 
stand  for  an  answer,  with  liberty  to  ex- 
cept. 


1S24 
Nov.  3  & 


U.  5 


G08TLINO  V.  SMITH. 


Articles  pf  agreement  are  executed  6e- 
tween  the  crew  of  a  vessel,  of  the  ime  pari^ 
and  the  captain,  of  the  otlter  part,  con-' 
taining  a  stipulation^  that  the  seamen  are 
not  to  have  any  demand  against  the  owner 
of  the  ship :  the  owner  suhsequently  acts 
under  the  agreement,  and,  in  pursuance  of 
it,  makoe  payments  to  the  seamen  out  of 
the  proceeds  of  the  cargo:  Held,  that  the 
oicner,  hy  such  conduct,  becomes  a  party  to 
the  agreement,  and  that  a  bill  for  the  per- 
formance of  the  agreement  may  be  main^ 
tained  against  him, 

.  The  case  stated  by  this  bill  was  similar 
to  that  in  Williams  v.  Smith.  The  plain- 
tiffs were  sailors,  who  had  performed  a 
South  i>ea  whaling  voyage  under  articles  of 
agreement,  which  entitled  them  to  certain 
aliquot  parts  of  the  cargo.  The  defendant 
was  the  owner  of  the  ship :  he  had  taken 
possession  of  the  cargo,  disposed  of  it, 
made  some  payments  to  the  plaintiffs,  and 
professed  to  render  accounts  of  the  trans- 
actions. These  accounts,  however,  were, 
it  was  alleged,  altogether  fraudulent :  the 
prayer  was,  for  the  taking  of  the  accounts 
under  the  sanction  of  the  court,  with  the 
consequential  directions. 

Tq  this  bill  the  defendant  pleaded  the 
articles  of  agreement,  under  which  the 
voyage  had  been  made*  These  articles 
were^  not  between  the  Bailors  and  Snutku 


« 
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but  between  the  sailors  and  the  captain  $ 
and  there  was  contained  in  theoi  an  ex- 
press stipulation^  that  the  officers  and  sea- 
men were  not  to  have  any  demand  against 
the  owners. 

The  captain  was  not  a  party  to  the 
suit* 

Mr.  Hart  and  Mt,  Girdlesione  appeared 
in  support  of  the  bill : 

Mr.  Home  and  Mr,  Kniyhty  for  the 
plea. 

The  bill,  it  was  argued  for  the  defend- 
ant, seeks  to  enforce  a  demand  against 
Smithy  the  owner,  upon  the  footing  of  cer- 
tain articles  of  agreement.  The  plea 
shows  that  Smith  was  no  party  to  that 
agreement ;  and^  therefore,  it  is  not  against 
him  that  performance  of  it  is  to  be  sought  f 
particularly,  inasmuch  as  there  is  an  ex- 
press stipulation,  that  the  agreement  is  not 
to  create  any  demand  against  t^e  owner. 
Nor  will  any  accounts  gratuitously  render- 
ed, or  payments  voluntarily  made  by  him, 
subject  him  to  a  demand  fixim  which  he  is 
protected  by  the  articles. 

Vice  Chanceiior. — ^The  bill  is  filed  to 
carry  into  effect  an  agreement,  to  which 
the  plaintiffs  say  th^  defendant  was  a  party. 
Upon  the  plea  it  turns  out,  that,  in  truth,  he 
was  no  party  to  the  agreement.  But  a 
person,  who  is  originally  no  party  to  an 
agreement,  may,  by  his  subsequent  con- 
ducti  niake  himself  a  party.  Now,  what 
acts  can  be  stronger  for  that  purpose  than 
the  conduct  of  this  defendant?  He  has 
acted  under  the  articles  3  he  has  availed 
himself  of  them  3  he  has  paid  money  un- 
der them.  He  has,  therefore,  made  him- 
self a  party  to  the  agreement. 

Tke  plea  was  overruled. 


Nov 


1824.    I 
.17.* 


COCRBLL  V,    WHrriNG. 


If  a  person,  not  originally  a  party  to  an 
agreement,  acts  under  it,  and  professes  lo 
render  aecountSy  akd  make  payments  ao^ 
cording  to  its  provisions,  a  bill  for  the  per^^ 
formance  of  it  may  be  maintained  against 
him,  even  though  the  original  agreement 
siipulated  that  it  was  not  to  extend  to  create 
any  demand  against  him, ' 

If  a  plea  in  bar  is  bad,  although  it  appmrs 
on  the  maimer  amtttined  in  tV,  that  the  ami  is 


defective  for  want  of  parties,  the  objection 
of  the  want  of  patties  cannot  be  urged  on, 
the  argument  of  the  plea. 

The  question,  which  was  decided  in 
Gostling  v.  Smith,  was  again  argued  in 
this  case.  The  bill  was  to  the  same  pur- 
port as  it  was  in  Gostling  v.  Smith ;  and 
was,  in  like  manner,  met  by  a  plea  of  the 
articles  of  agreement  made  between  the 
crew  and  the  captain,  to  which  the  defend- 
ants, the  owners,  were  no  party,  and  which 
contained  a  stipulation,  that  nothing  in 
them  was  to  extend  to  give  the  officers  or 
seamen  any  demand  against  the  owners. 

Mr.  Phillimore  appeared  in  support  of 
the  bill ; 

Mr,  Jaeoh,  of  the  plea. 

For  the  defendants  it  was  said,  that,  in 
the  first  place,  the  articles  themselves  gave 
no  right  to  sue  the  owners ;  the  remedy 
which  they  provided  was  only  against  the 
captain,  who  covenanted  to  pay,  or  cause  to 
be  paid,  to  the  sailors  certain  shares  of  the 
net  proceeds  of  the  cargo.  Secondly,  The 
subsequent  conduct  of  the  owner  created  ^ 
no  liability  as  between  him  and  the  sea- 
men :  for  he  had  done  nothing,  except  in 
pursuance  of  the  stipulations  of  that  in- 
strument, which  excluded  them  from  any 
remedy  against  him.  The  articles  provid- 
ed, that  the  owners  should  be  at  liberty  to 
sell  the  cargo ;  and  all  that  he  had  done-^ 
the  sales  which  he  had  caused  to  take  place 
— the  accounts  which  he  had  rendered — 
the  payments  which  he  had  made,  wer^ 
consequential  to,  not  inconsistent  with,  the 
situation  in  which  the  articles  placed  him. 
Thirdly,  There  was  no  consideration  In  the 
agreement,  moving  towards  the  owner,  for 
any  liability  to  be  incurred  by  him.- 

The  cases  of  Johnson  v.  Machielsne,^ 
and  of  Giener  v.  Meyer^^  were  cited  upon 
this  part  of  the  case. 

It  was  further  argued,  that  there  was  a 
want  of  parties.  The  captain,  who  was 
not  only  a  party,  but  the  sole  party  (ex- 
clusive of  the  plaintiffs  and  the  rest  of  the 
crew)  to  the  articles,  was  a  necessary  party 
to  a  suit  seeking  to  enforce  the  performance 
of  them.  This  defect  did  not  appear  on  the 
bill,  which  concealed  it  by  misrepresenting 
the  particulars  of  the  agreement.    But  it 

*  3  Campbell,  44. 
t  2  U.  Blaokstone,  (i08. 
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im  Itppareitt  tpbti  tbe  bill  andf  th^  plea 
taken  tbgetherj  and  a  defendant^  %vhd 
pleaded,  was  entitled  to  avail  himself  of 
every  objectioii  which  could  be  drawn  from 
the  matter  to  stated  in  the  pled.  There- 
fore>  the  plea  ought  to  be  allowed^  as 
showing  t)iat  the  necessary  parties  were  not 
brought  before  the  court. 

Vice  Chancelior, — ^This  plea  Is  as  defi- 
cient in  substance  as  th^  case  made  by  It 
is  in  moral  justice. 

Tbe  plaintiflPs  are  officers  and  seamen  of 
a  ship^  who  were  to  be  paid  for  their  ser- 
vices on  a  whale  fishing  yoynge^  by  certain 
proportional  parts  of  the  cargo  produced 
by  it.  They  state,  that  on  the  return  of 
the  ship,  the  produce  was  given  over  to  thfe 
owners  ;  that  the  owners  sold  it ;  that  they 
professed  to  render  an  account  of  the  pro- 
ceeds, and  to  pay  the  crew  the  shares  to 
which  they  wet-e  respectively  entitled  *,  bUt 
that  the  accounts  rendered  were  fraudu- 
lent, and  the  sums  ])aid  to  the  seamen  for 
short  of  what  they  ought  to  have  I'eceived. 
The -object  of  the  bill  is  to  correct  the 
fraud,  by  compelling  a  just  account  to  be 
rendered. 

To  this  bill  the  owner  pleads  the  articles 
of  agreement,  to  ti'hich,  he  says,  he  wa^ 
not  a  party  3  which  were  made  by  the  cap- 
tain ;  and  which  provided  that  he  was  not 
to  be  liable  to  any  demands. 

Now,  I  doubt,  in  the  first  place,  whetheV 
any  such  stipulation  would  bind  this  court, 
or  would  have  any  operation  to  prevent  the 
seamen  from  enforcing  their  demands  against 
the  owner,  whose  agent  the  captain  was.  But 
that  question  does  not  arise  here.  For  the 
owners  took  this  property  into  their  posses- 
sion, act^d  upon  the  articles,  and  professed 
to  render  accounts,  nnd  to  make  part  pay- 
ments according  to  the  articles.  After 
that,  must  not  tins  court  relieve  against  h 
fraud  upon  those  articles  ?  Must  it  not  in- 
quire, whether  the  owner  has  fairly  fulfill- 
ed that  agreement  under  which  he .  pro- 
fesses to  have  acted  ? 

As  to  the  objection  of  want  of  parties,  in 
what  shape  is  it  urged  by  the  defendants  ? 
The  question  is  riot,  whether  it  appears 
upon  the  bill  and  plea,  taken  together,  that 
the  captain  ought  to  have  been  brought 
bcfbre  the  court — ^but,  whether  has  this  ob- 
lection  been  taken  in  the  way  presdribed 
hf  the  ^es  of  the  conn  ^    The  plea  upon 


the  record  is  a  plfea  cohcludihg  id  bnf ,  and 
not  for  want  of  parties.    To  raise  the  ob 
jection  in  this  staee  df  the  suit,  it  niust  be 
pleaded :  not  having  been  pleaded,  it  cah- 
not  avail  the  defendant. 

The  pled  witi  overruled. 


1824. 
Nov.  5  & 
Dec.  23. 
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The  Master  having  reported  the  anstoe^ 
of  a  defendant  inmfficient,  the  plainli^ 
served  a  subpcena,  to  put  in  a  better  on- 
ager :  exceptions  to  the  report  were  lahen, 
and  the  order  for  setting  them  dotcn  to  be 
argued,  was  served  before  the  defendant 
was  brought  into  contewpty  but  not  till 
eight  days  from  the  service  of  the  subpoena 
had  elapsed :  Held,  that  an  attachment  iub- 
sequent tg  issued,  for  want  of  a  better  an^ 
swer,  was  irregular. 

After  exceptions  are  filed,  and  the  order 
setting  them  down  is  served,  all  further 
process  for  a  better  answer  is  stayed  ipso 
facto ;  nor  is  it  necessary  to  come  to  the 
court  for  an  order  to  slay  proceedings. 

In  this  cdse  the  Master  having  reported 
the  answer  of  the  defendant  insuflicient, 
the  plaintiff  issued  a  subpoena  against  her  to 
put  in  a  better  answer.  The  subpoena  was 
alleged  to  have  been  served  on  the  9th  of 
August; 

On  the  16th  of  August,  the  defendant 
filed  exceptions  to  the  Master's  report.  On 
the  17th,  the  order  for  setting*  them  down 
to  be  argued  was  obtained.  On  the  18th, 
the  exceptions  were  set  down,  and  the  or- 
der served  upon  the  plaintiff's  clerk  in 
court.  Several  days  afterwards  an  attach- 
ment was  issued,  to  which  the  dcfendarit 
gave  bail. 

The  defendant  now  moved,  that  the  at- 
tachment should  be  discharged  as  irregu- 
lar. 

Mr.  Russell,  for  the  motion. 

Mr.  Roupelt,  contrd. 

In  support  of  the  motion,  it  was  argued, 
that  the  exceptions  having  been  regularly 
filed,  the  service  of  the  order  for  setting 
them  down  to  be  argued,  stayed  all  pro- 
ceedings, till  the  judgment  of  the  conrt  was 
obtained.  That  more  than  eight  days  froih 
the  eiervice  of  the  subpioena  had  elaj^ed  \it^ 
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fore  the  order  was  served,  was  a  circum- 
stance of  no  importance.  The  plaintiff, 
indeed,  might  have  availed  herselF  of  that 
delay  to  have  brought  the  defendant  into 
contempt,  who  then  would  have  had  no 
means  of  avoiding  the  putting  in  immedi- 
ately of  a  further  answer,  unless  the  court 
hail  interposed  specially  in  her  behalf.  But 
so  long  as  she  was  not  actually  in  con- 
tempt, she  was  at  liberty  to  file  lier  excep- 
tions ;  and  if  the  order  for  setting  down 
the  exceptions  was  served  before  an  at- 
tacliment  was  sealed,  no  process  of  con- 
tempt could  issue  afterwards.  There  was 
not  a  shadow  of  authority  for  the  notion, 
that  the  defendant  ought  to  have  come  to 
the  court  for  an  order  to  stay  proceedings ; 
the  established  practice  was  quite  the  other 
way. 

Against  the  motion  it  was  stated,  that 
the  clerks  iu  court  conceived  the  attach- 
ment to  be  regular,  and  that  proceedings 
to  enforce  a  further  answer  were  not  stay- 
ed, unless  an  order  to  stay  them  was  ob- 
tained. 

The  Vice  Chancellor  ordered  the  mo- 
tion to  stand  over,  in  order  that  he  might 
inquire  into  the  practice. 

Finally,  His  Honour  ordered  the  attach- 
ment to  be  discharged  with  costs.  A  course 
of  procedure,  observed  his  Honour,  such 
as  the  plaintiff  contended  to  be  necessary, 
would  be  most  cumbrous  and  expensive. 


1824. 


} 


JABAT  V.  CAMPBELL. 


Plea — Ci'ediior — A  gent. 

Upon  allegations,  that^  under  tlie  decrees 
of  the  Cortes  and  orders  of  the  Spanish 
Government,  the  plaintiff  had  a  lieu  for 
the  payment  of  a  debt  due  to  him  on  a  cer- 
tain portion  of  stock,  tchichj  along  with 
other  slock  had  been,  by  the  commissioners 
of  the  Spanish  Government^  placed  at  the 
disposal  of  and  sold  big,  certain  agents  here^ 
a  bill  is  filed  praying  an  account  {amongst 
others)  against  the  agents:  Held,  that  a 
good  and  complete  defence  may  be  made  to 
such  a  bill  by  a  plea,  stating  matter  from 
which  it  appears,  that  the  stock  placed  at 
the  disposal  of  these  agents  was  intended 
for  special  purposes,  unconnected  with  the 
Moti^action  of  the  plaintiff's  demand,  and 


did  not  include  the  stock  specifically  apprO' 
priated  to  meet  his  demand ;  and  that  it  is 
no  objection  to  the  plea,  that,  after  the  spe^ 
cial  purposes  are  answered,  there  may  be 
in  the  hands  of  the  agents  a  surplus  in 
which  the  plaintiff  may  have  an  interest, 

A  creditor  cannot  file  a  bill  for  an  ac- 
count against  the  agent  of  the  principal 
against  whom  his  claim  is,  unless  he  makes 
out  a  case  of  coUmion  between  the  principal 
and  the  agent. 

The  plaintiff.  Admiral  Jabat,  was  the 
envoy  from  the  Spanish  Government  to 
this  country  in  the  year  1822.  At  the  close 
of  that  year  the  Cortes  of  Spain  entered 
into  arrangements  for  niising  a  large  sum 
of  money,  by  way  of  loan,  for  the  exi- 
gencies of  the  state.  For  this  purpose, 
40,000,000  of  reals  vellon  of  rentes  or  an- 
nuities, at  the  rate  of  5  per  cent,  on  the 
nominal  capital  represented  by  them,  were 
created  :  and  on  the  14th  of  January  1823, 
£gea,  who  was  the  secretary  of  state  and 
of  the  treasury,  concluded  a  contract  with 
a  person  duly  authorized  as  the  agent  of 
Bernales,  by  which  the  house  of  liernales 
and  Co.  was  appointed  to  conduct  in  Lou- 
don the  arrangements  necessary  for  giving 
effect  to  the  original  intention ;of  the  par- 
ties, and  for  disposing  of  the  certificates  of 
the  different  portions  of  tiie  loan.  In  anti- 
cipation of  the  produce  of  the  loan,  Ber- 
nales and  Co.  were  to  accept  and  pay  to 
the  order  of  the  Spanish  Government  bills 
to  the  amount  of  800,000/.  5  and,  accord- 
ingly, that  house  accepted  bills  drawn  by 
the  Spanish  Government  to  the  amount  of 
73,000/.,  but  dishonoured  otliers  which 
were  subsec]uently  drawn  froin  Spain  for 
the  residue  of  the  800,000/.'  In  conse- 
quence of  their  so  refusing  to  accept  the 
Spanish  bills,  the  Cortes,  in  March  1823, 
annulled  the  contract  with  Bernales  and  Co. ; 
and,  at  the  same  time>  the  government 
sent  orders  to  their  commissioners  here  to 
complete  the  loan  on  the  most  advantage- 
ous terms  they  could,  by  the  sale  of  the 
certificates. 

The  failure  of  Bernales  to  fulfil  his  en- 
gagements, hail  occasioned  great  pecuni- 
ary embarrassment  to  Spain :  and  the  go- 
vernment not  being  able  to  supply'  the 
plaintiff  with  money,  either  for  the  pay- 
ment of  the  salary  and  expenses  of  his  of- 
fice, or  for  the  purchase  of  the  stores  and 
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commodities  of  which  they  were  in  want, 
sent  him  orders,  bearing  date  on  the  25th 
of  March,  by  which  they  directed  him  to 
enter  into  contracts  with  British  merchants 
and  manufacturers,  and  to  take  all  means 
necessary  for  supplying  the  government 
with  various  articles  not  exceeding  in  the 
whole  the  produce  of  50,000  hard  dollars  of 
rentes,  part  of  the  40,000,000  of  reals  vellon. 
These  orders  were  repeated  subsequently  5 
and  instnictions  were  transmitted  to  three 
commissioners  of  finance,  who  had  been 
sent  to  London  for  the  negotiation  of  the 
loan,  that  they  should  pay  to  him  the  mo- 
nies wanted  for  purchases,  and  also  the 
amount  of  what  was  due  to  him  for  salary, 
out  of  the  produce  of  the  sale  of  the  certi- 
ficates, as  soon  as  a  sufficient  sum  of  money 
was  realized  by  such  sale. 

In  pursuance  of  the  orders  given  him. 
Admiral  Jabat  made  purchases,  for  some 
of  which  he  had  actually  paid,  while  for 
others  he  had  become  personally  liable. 
For  the  sums  so  disbursed  by  him,  or  due 
to  him  for  salary,  the  bill  insisted  that  he 
bad  a  lien  on  the  40,000,000  of  reals  vel- 
lon of  rentes,  and  on  the  monies  raised  "by 
the  sale  of  every  and  any  part  of  them. 

The  commissioners  of  finance  not  having 
entered  into  atiy  final  contract  for  the  rate 
of  the  certificates,  the  Spanish  Government, 
In  June  1823,  caused  an  inscription  to  be 
made  in  the  great  book  of  the  public  debt 
of  Spain,  for  the  sum  of  50,000  hard  dol- 
lars of  rentes,  and  directed  Martinez,  who 
was  joined  with  the  commissioners,  to  sell 
certificates  to  that  amount,  and  pay  the 
produce  to  Jabat,  for  the  above-mentioned 
purposes. 

The  bill,  after  setting  forth  these  mat- 
ters, went  on  to  state,  that,  before  any 
treaty  was  concluded  for  the  sale  of  the 
certificates  of  the  inscription  of  50,000 
hard  dollars  of  rentes^  the  commissioners, 
in  July  1823,  concluded  an  agreement  with 
Campbell,  and  Lubbock  and  Co.  for  the 
sale  of  the  certificates  of  the  rentes ;  that, 
in  pursuance  of  that  agreement,  certifi- 
cates to  a  great  amount,  being  part  of 
ihe  40,000,^)0  of  reals  vellon,  and  in- 
cluding the  50,000  hard  dollars  of  rentes. 
Were  signed  by  the  commissioners,  and 
delivered  to  Campbell,  and  Lubbock  and 
Co.  $  thai  Catopbell,  and  Lubbock  and 
Co.  sold   many  of  these  certificates,  and 


received  for  them  large  supis  of  money, 
out  of  which  they  ought  to  have  paid  the 
sums  due  to  the  plaintiff  j  and  that  they 
still  held  in  their  hands  others  of  the  cer- 
tificates, which  ought  to  be  sold  in  order  to 
discharge  the  defendant's  claim.  It  further 
set  forth,  that  Campbell,  and  Lubbock  and 
Co.  pretended,  that  (he  sale  of  certificates 
by  them  was  intended  only  for  special  pur- 
poses, and  particularly  to  pay  various  bills 
of  exchange  drawn  upon  Bernales,  and  ne« 
gotiated  by  the  Spanish  Government,  which 
Bernales  had  refused  to  accept :  and  it 
charged,  that,  if  the  funds  raised  by  the  sale 
of  the  certificates  had  been  applied  in 
preference  to  the  payment  of  any  such 
bills,  such  application  of  the  money  was 
fraudulent ;  both  because  the  holders  of 
the  bills  had  not  given  full  consideration 
for  them,  and  also,  because,  being  indebted 
to  Campbell,  and  Lubbock  and  Co.,  they 
had,  in  discharge  of  their  debts,  indorsed 
them  over  to  these  gentlemen,  who  had 
the  means  of  giving  themselves  an  undue 
preference. 

The  prayer  was,  that  an  account  might  be 
taken  of  the  monies  received  by  Campbell, 
and  Lubbock  and  Co.  in  respect  of  the  sale 
of  certificates,  and  also  an  account  of  the 
certificates  remaining  unsold  5  and  that  the 
plaintiff  might  be  declared  to  have  a  claim 
upon  the  monies  in  their  hands,  and  upon 
the  unsold  certificates,  to  the  amount  of 
the  pecuniary  claim^  which  he  had  stated 
in  the  bill. 

To  the  case  thus  made,  the  defendants 
put  in  a  plea.  That  plea  began  with  setting 
forth  a  decree  of  the  Cortes,  of  the  16th 
of  May  1823,  which  authorized  the  Go- 
vernment to  annul  the  inscription  made  in 
favour  of  Bernales  and  Co.,  and  to  negoti- 
ate and  issue  such  part  of  the  40,000,000 
of  reals  vellon  of  rentes,  as  might  be  ne- 
cessary to  cover  the  bills  which  Bernales 
had  refused  to  pay.  One  provision  of 
it  was,  that  the  certificates  of  rentes 
should  be  delivered  at  a  stipulated  price,  to 
the  holders  of  the  dishonoured  bills.    The 

5 lea  next  stated,  that,  in  pursuance  of  that 
ecree,  Campbell,  and  Lubbock  and  Co. 
concluded  with  the  Spanish  commissioners 
a  written  agreement,  the  whole  of  which 
was  set  forth.  The  agreement  stated,  that 
in  order  to  providie  for  the  bills  dishonoured 
by  Bernales,  and  for  the  paymetitof  British 
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fore  the  order  was  served^  was  a  circum- 
staace  of  no  importaace.  The  plaintiff^ 
indeed,  might  have  availed  herself  of  that 
delay  to  have  brought  the  defendant  into 
contempt,  who  then  would  have  had  no 
means  of  avoiding  the  putting  in  immedi- 
ately of  a  further  answer,  unless  the  court 
hail  interposed  specially  in  her  behalf.  But 
so  long  as  she  was  not  actually  in  con- 
tempt, she  was  at  liberty  to  file  her  excep- 
tions ;  and  if  the  order  for  setting  down 
the  exceptions  was  served  before  an  at- 
tachment was  sealed,  no  process  of  con- 
tempt could  issue  afterwards.  There  was 
not  a  shadow  of  authority  for  the  notion, 
that  the  defendant  ought  to  have  come  to 
the  court  for  an  order  to  stay  proceedings ; 
the  established  practice  was  quite  the  other 
way. 

Against  the  motion  it  was  stated,  that 
the  clerks  iu  court  conceived  the  attach- 
ment to  be  regular,  and  that  proceedings 
to  enforce  a  further  answer  were  not  stay- 
ed, unless  an  order  to  stay  them  was  ob- 
tained. 

The  Vice  Chancellor  ordered  the  mo- 
tion to  stand  over,  in  order  that  he  might 
inquire  into  the  practice. 

Finally,  His  Honour  ordered  the  attach- 
ment to  be  discharged  with  costs.  A  course 
of  procedure,  observed  his  Honour,  such 
as  the  plaintiff  contended  to  be  necessary, 
would  be  most  cumbrous  and  expensive. 


1824. 


} 


-JABAT  V.  CAMPBELL. 


Plea — Creditor — A  gent. 

Upon  allegaiions,  that,  under  tlie  decrees 
of  the  Cortes  and  orders  of  the  Spanish 
Government,  the  plaintiff  had  a  lien  for 
the  payment  of  a  debt  due  to  him  on  a  cer- 
tain portion  of  stock,  which,  along  with 
other  stock  had  been,  by  the  commissioners 
of  the  Spanish  Government,  placed  at  the 
disposal  of,  and  sold  by,  certain  agents  here^ 
a  bill  is  filed  praying  an  account  {amongst 
others)  against  the  agents:  Held,  that  a 
good  and  complete  defence  may  be  made  to 
such  a  bill  by  a  plea,  stating  matter  from 
which  it  appears,  that  the  stock  placed  at 
the  disposal  of  these  agents  was  intended 
for  special  purposes,  unconnected  with  the 
satUjaction  of  the  plaintiff's  demand,  and 


did  not  include  the  stock  specifically  apprO' 
priated  to  meet  his  demand;  and  that  it  is 
no  objection  to  the  plea,  that,  after  the  spe^ 
cial  purposes  are  answered^  there  may  be 
iu  the  hands  of  the  agents  a  surplus  in 
which  the  plaintiff^  may  have  an  interest, 

A  creditor  cannot  Jile  a  bill  for  an  ac- 
count against  the  agent  of  the  principal 
against  whom  his  claim  is,  unless  he  makes 
out  a  case  of  coUmion  between  the  principal 
and  the  agent. 

The  plaintiff.  Admiral  Jabat,  was  the 
envoy  from  the  Spanish  Government  to 
this  country  in  the  year  1822.  At  the  close 
of  that  year  the  Cortes  of  Spain  entered 
into  arrangements  for  riiising  a  large  sum 
of  money,  by  way  of  loan,  for  the  exi- 
gencies of  the  state.  For  this  purpose, 
40,000,000  of  reals  vellon  of  rentes  or  an- 
nuities, at  the  rate  of  5  per  cent,  on  the 
nominal  capital  represented  by  them,  were 
created  :  and  on  the  14th  of  January  1823, 
Egea,  who  was  the  secretary  of  state  and 
of  the  treasury,  concluded  a  contract  with 
a  person  duly  authorized  as  the  agent  of 
Bernales,  by  which  the  house  of  liernales 
and  Co.  was  appointed  to  conduct  in  Lon- 
don the  arrangements  necessary  for  giving 
effect  to  the  original  intention ;of  the  par- 
ties, and  for  disposing  of  the  certificates  of 
the  different  portions  of  tiie  loan.  In  anti- 
cipation of  the  produce  of  the  loan,  Ber- 
nales and  Co.  were  to  accept  and  pay  to 
the  order  of  the  Spanish  Government  bills 
to  the  amount  of  800,000/.  -,  and,  accord- 
ingly, that  house  accepted  bills  drawn  by 
the  Spanish  Government  to  the  amount  of 
73,000/.,  but  dishonoured  otliers  which 
were  subsequently  drawn  froiii  Spain  for 
the  residue  of  the  800,o6o/.  In  conse- 
quence of  their  so  refusing  to  accept  the 
Spanish  bills,  ihe  Cortes,  in  March  1823, 
annulled  the  contract  withBernnles  and  Co. ; 
and,  at  the  same  time>  the  government 
sent  orders  to  their  commissioners  here  to 
complete  the  loan  on  the  most  advantage- 
ous terms  they  could,  by  the  sale  of  the 
certificates. 

The  failure  of  Bernales  to  fulfil  his  en- 
gngemeuts,  had  occasioned  great  pecuni- 
ary embarrassment  to  Spain :  and  the  go- 
vernment not  being  able  to  supply'  the 
plaintiff  with  money,  either  for  the  pay- 
ment of  the  salary  and  expenses  of  his  uf- 
fice,  or  for  the  purchase  of  the  stores  and 
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commodities  of  which  they  were  in  want, 
sent  him  orders^  bearing  date  on  the  25th 
of  March,  by  which  they  directed  him  to 
enter  into  contracts  with  British  merchants 
and  manufacturers,  and  to  take  all  means 
necessary  for  supplying  the  government 
with  various  articles  not  exceeding  in  the 
whole  the  produce  of  50,000  hard  dollars  of 
rentes,  part  of  the  40,000,000  of  reals  vellon. 
These  orders  were  repeated  subsequently  ; 
and  instructions  were  transmitted  to  three 
commissioners  of  finance,  who  had  been 
sent  to  London  for  the  negotiation  of  the 
loan,  that  they  should  pay  to  him  the  mo- 
nies wanted  for  purchases,  and  also  the 
amount  of  what  was  due  to  him  for  salary, 
out  of  the  produce  of  the  sale  of  the  certi- 
ficates, as  soon  as  a  sufficient  sum  of  money 
was  realized  by  such  sale. 

In  pursuance  of  the  orders  given  him. 
Admiral  Jabat  made  purchases,  for  some 
of  which  he  had  actually  paid,  while  for 
others  he  had  become  personally  liable. 
For  the  sums  so  disbursed  by  him,  or  due 
to  him  for  salary,  the  bill  insisted  that  he 
had  a  lien  on  the  40,000,000  of  reals  vel- 
lon of  rentes,  and  on  the  monies  raised  l)y 
the  sale  of  every  and  any  part  of  them. 

The  commissioners  of  finance  not  having 
entered  jnto  atiy  final  contract  for  the  rate 
of  the  certificates,  the  Spanish  Government, 
In  June  1823,  caused  an  inscription  to  be 
made  in  the  great  book  of  the  public  debt 
of  Spain,  for  the  sum  of  50,000  hard  dol- 
lars of  rentes,  and  directed  Martinez,  who 
was  joined  with  the  commissioners,  to  sell 
certificates  to  that  amount,  and  pay  the 
produce  to  Jabat,  for  the  above-mentioned 
purposes. 

The  bill,  after  setting  forth  these  mat- 
ters, went  on  to  state,  that,  before  any 
treaty  was  concluded  for  the  sale  of  th^ 
certificates  of  the  inscription  of  50,000 
hard  dollars  of  rentes,  the  commissioners; 
in  July  1823,  concluded  an  agreement  with 
Campbell,  and  Lubbock  and  Co.  for  the 
sale  of  the  certificates  of  the  rentes;  that, 
in  pursuance  of  that  agi'eement,  certifi- 
cates to  a  great  amount,  being  part  of 
ihe  40,000,^)0  of  reals  velloit,  and  iri- 
chiding  the  50,000  hftrd  dollars  of  rentes. 
Were  signed  by  the  commissioners,  and 
delivered  to  Campbell,  and  Lubbock  and 
Co.  3  that  Gatopbell,  and  Lubbock  and 
Co.  sold   many  of'  these  certificates,  and 


received  for  them  large  supis  of  money» 
but  of  which  they  ou^t  to  have  paid  the 
sums  due  to  the  plaintiff)  and  that  they 
still  held  in  their  hands  others  of  the  cer- 
tificates, which  ought  to  be  sold  in  order  to 
discharge  the  defendant's  claim.  It  further 
set  forth,  that  Campbell,  and  Lubbock  and 
Co.  pretended,  that  (he  sale  of  certificates 
by  them  was  intended  only  for  special  pur- 
poses, and  particularly  to  pay  various  bills 
of  exchange  drawn  upon  Bernales,  and  ne« 

fotiated  by  the  Spanish  Government,  which 
lernales  .  had  refused  to  accept :  and  it 
charged,  that,  if  the  funds  raised  by  the  sale 
of  the  certificates  had  been  applied  in 
preference  to  the  payment  of  any  such 
bills,  such  application  of  the  money  was 
fraudulent ;  both  because  the  holders  of 
the  bills  had  not  given  full  consideration 
for  them,  and  also,  because,  being  indebted 
to  Campbell,  and  Lubbock  and  Co.,  they 
had,  in  discharge  of  their  debts,  indorsed 
them  over  to  these  gentlemen,  who  had 
the  means  of  giving  themselves  an  undue 
preference. 

The  prayer  was,  that  an  account  might  be 
taken  of  the  monies  received  by  Campbell, 
and  Lubbock  and  Co.  in  respect  of  the  sale 
of  certificates,  and  also  an  account  of  the 
certificates  remaining  unsold  ;  and  that  the 
plaintiff  might  be  declared  to  have  a  claim 
upon  the  monies  in  their  hands,  and  upon 
the  unsold  certificates,  to  the  amiount  of 
the  pecuniary  claim,  which  he  had  stated 
in  the  bill. 

To  the  case  thus  made,  the  defendants 
put  in  a  plea.  That  plea  began  with  setting 
forth  a  decree  of  the  Cortes,  of  the  16th 
of  May  1823,  which  authorized  the  Go- 
vernment to  annul  the  inscription  made  in 
favour  of  Bernales  and  Co.,  and  to  negoti- 
ate and  issue  such  part  of  the  40,000,000 
of 'reals  vellon  of  rentes,  as  might  be  ne- 
cessary to  cover  the  bills  which  Bernales 
had  refused  to  pay.  One  provision  of 
it  was,  that  the  Certificates  of  rentes 
should  be  delivered  at  a  stipulated  price,  to 
the  holders  of  the  dishonoured  bills.  '  The 

Slea  next  stated,  that,  in  pursuance  of  that 
ecree,  Campbell,  and  Lubbock  and  Co. 
concluded  with  the  Spanish  commissioners 
a  written  agreement,  the  whole  of  which 
was  set  forth.  The  agreement  stated,  that 
in  order  to  provide  for  the  bills  dishonoured 
by  Bernales,  and  for  the  paymetit  of  Britbh 
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claims  aiQOuntin^  to  38^223/,  12|.  9d.j  t)ie 
Cbrt^  of  SpcUn  hfi4  directed  fiew  Inscnp- 
tions  to  be  issued  l^y  the  miaister  of  finance 
fbr  two  sums  therein  mentioqed  ^  find  tb^t 
the  cQmmissipners  wpre  authorized  to  grant 
certificates  of  these  inscriptions^  and  had 
requested  th^  assistance  of  Campbel]4  and 
Lubbock  and  Co.  in  the  negotiation  thereof, 
and  m  appropriating  the  proper  amounts 
in  certificates  in  satisfaction  of  the  British 
elaimants^  and  of  the  holders  of  t)i^  bills. 
It  then  specified  the  conditions  of  the  con- 
tract between  the  cpqamissioners  of  tlie  on^ 
part,  aQd  C^mpbel),  and  Lubbock  and  Co. 
of  the  other.  Th^  first  two  articles  of  it 
lyere  in  the  following  word.s  ;-^ 

**  Article  1st,  That  the  commissioners 
9hall,  upoi)  the  credit  apd  authority  of  the 
•aid  inscriptioi^s,  Issue  and  sigii  certificates 
gt  different  aqaounts,  from  95  dollars  to 
400  dollars  rentes,  bearing  interest  slI  5  per 
cent,  per  i^nniim,  payable  to  the  bearer 
^hereof,  and  which  certificates  shall  be 
^iffued  by  the  said  cQipmissiooei^,  and  th^ 
said  James  Campbell  and  Co.  shall  qertify 
and  attest  the  sigiiatunq^  of  the  said  cQm^ 
misfiopers  thereto]  and  the  interest  or  dlvir 
ilends  tbereon,  shall  be  n^ade  payable  s^ttl^Q 
countiuj^-house  pf  the  same  James  pamp- 
beli  f^ncT Co.,  London  j  but  the  said  Jame^ 
Campbell  and  Co.  are  not  in  .any  xpa^n- 
ner  to  guarantee  or  becQ|ue  responsible  fpr 
paypient  tfierj2of«  further  tban  the  sums 
which  |n£^y  W  place^I  in  their  bands  for  tbat 
purpose,  as  hereafter  stipulated  and  provi- 
ded }  and  the  s^me  Jax^es  papapbell  i^nd 
(;9,  ^hall  Ve  p^id  the  s^vyt  gomiQi^^ions 
for  making  such  payments  as  were  paid 
to  Mes^Sp  Ardouip,  Hubbard  and  Cq.  of 
Pad^f  for  making  ^yj^  pi^ymients  for 
th/s  Spanish  Qoy^rnmei^uppn  anteci^ept 
)pans* 

'^  Article  2d.  The  said  Dpp  Antonio  Mt^rti; 
i^es  beisg  9Jitbori;$Qd  by  th^  ^aid  Spapislf 
minister  of  ^n^nc^,  to  supqrintjend  ^e  lir 
Quidation  and  paypaent  of  the  said  bills 
pr  f^^fbaQg^  ajxd  British  pl^ipas^  and  being 
fpr!  that  purpose  intni^4.witlx  two^ispripr 
tippa,  for  530,000  and  ^4,000  rentes ,.  dot]^ 
hei^eby  .autbpriz^  ihe  said  cotn^isfio^ers  jL^ 
aigi^  and  deliver  the /said  certijjo^ktes  upoi^ 
the  credit  and  authority  of  the  said  ins^npr 
Ijioi^s,  to  tl^e  sai^d  Sir  ^^n  Lijubbocic  and 
Co.  and  James  jpapopb^).  ^n4  Pp*»  ^bo  q4 


bills  of  exchange  and  BrilUh  ctainu^  ftq- 
cording  tp  tj^e  respective  amounts  thereof, 
a^  agreed  op  and  adju3ted  by  the  officers  * 
of  the  Spanish  Government  ip  Spaip,  witb 
the  holaers  of  the  said  bills,  and  (he  sai4 
British  claim^nts^  and  thf  saio  Don  Aptonio 
Martinez  i#  to  sign  his  approbj^tion  of  the 
sunss  to  be  paid  to  each  holder  of  the  saia 
bills,  and  of  the  orders  of  the  Spanish 
government  in  favour  of  British  creditors ; 
and  if,  uppn  a  fpU  and  correct  statement  of 
tbe  payments  to  be  n^ade  in  certificates  as 
aforesaid,  it  shaU  appear  that  the  said  two, 
inscriptipps  are  ipadequiite  tp  the  discharge 
of  the  \frhole  spm,  to  be  paid  at  tb^  rate  sti- 
pulated in  the  instrpctipns  under  irhich  th.e 
said  Ppn  Antonio  Martinez  |s  i^ctipg^th^n  h^ 
does  hereby  engage  and  agree  to  ^pply  to 
the  Spanish  minister  of  finance  for  a  fur- 
ther sum  of  inscriptiops,  conformable  tv 
the  instnictiqp^  in  that  respect  which  he 
has  received  from  the  Spanish  Goyernp^ept^ 
to  enable  tbe  said  commissioners  to  is^ue 
certificates  thereop  for  the  deficiency,  with 
tlte  first  'ye^*s  interest  or  dividends 
thereon,  apd  thp  e^^nses  attending  thq 
execution  of  th^  decree  pf  the  portes>  of 
the  16^h'May  last,  and  the  r,97^  Qrd^ 
goni^rpaing  the  sam${.*' 

The  sevepth article  declared,  thji^t  Camp- 
bell (^nd  Co.  ^Ln4  Lubbock  and  Co.  should 
be  at  liberty  Ui  act  as  the  agents  of  a^iy 
of  the  bol4er^  of  bills«  or  British  plaims,^ 
4nd  jn  that  chariicter  to  receive  the  certlr 
cates  to  wbich  such  bill-holders  pr  creditors 
should  be  entitled.  The  ninUi  provldpd^ 
that^  out  of  the  monies  received  by  Capppr 
bell  and  Co.  and  Lubbock  and  Co.,  qertaii^ 
spQ)i3  should  be  paid  to  the  commissiop^rs 
fpr  their  personal  e^^pense^,  &c. 

The  ple4  weption  tp  state  w^at  h^d  beei^ 
done  undjer  tbes^  arcicl^  of  ^retementj 
and  it  av^red*  that  the  cer^i^cates  deliverr* 
ed  to  CapiipbeU  and  Co.  apd  Lubbock  apd 
to.  did  not  form  any  part  of  ih^  inscription 
of  50,000  hardi  ^oUars  jpf  ret^eM,  mentipipif^ 
la  the  bill  9  tha^  no  part  pf  the  produqe 
of  the  certificates,  which  haJd  be^  cjl^eiiVjer- 
ep  to  them,  were  eyer,  fv  the  be^  4^f  the 
knowle^e^  informaUop?  or  belief  of  the 
defendai)^,  ordered  9y  the  Spanish  Go;; 

» 

»  A  C«[nuiHjk>Q  had  heM  testabiislMMl  for  the 
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vefntnetit  fo  be  paiil  to  the  );)]a!nt]d^^  or 
applied  (othe  purposes  alleged  in  the  billj 
and  that  the  certificated  dehvefcd  to  thenl 
'^ere  neither  part  of,  nor  issued  upon  the 
credit  of,  the  40,000,000  of  reals  tellon 
mentioned  in  the  bill. 

Mt,  Hart  and  Mr.  Pimberion  a|)peared 
In  support  of  the  plea  : 

The  Solicitor  Ueneral  and  Mr.  Koe  \A 
support  of  the  bill. 

For  the  plea  it  was  drgUed^  that  the 
matters  stated  by  the  plea  completely  de- 
stroyed the  plaintiff's  ri^ht  to  an  account. 
The  propositions  on  which  the  right  was 
made  to  rest  were  these  : — That  the  Spanish 
Government  had  appropriated  50,000  hard 
dollars  of  rentes,  to  the  discharge  of  what 
was  due  to  him  ;  that  this  sum  of  50,000 
hard  dollars  was  part  of  the  inscriptioa 
which  had  been  delivered  to,  or  sold  fay,  the 
defendants  ;  alid  therefore  that  the  plain- 
tiff was  entitled  to  an  account.  Now,  to 
the  case  so  shaped  the  defence  made  is,  that 
the  certificates  delivered  to,  or  sold  by 
them,  did  not  include  the  50,000  hard 
dollars  of  rentes,  and  were  provided  by  the 
Co  rtes,  not  in  order  to  satisfy  the  demands 
of  the  plaintiff,  but  for  two  especial  nur- 
po^es,  neither  of  which  at  all  regardecf  the 
plain  tiff. 

Against  the  plea  it  was  objected^  PIr;^^« , 
that,  upon  the  showing  of  the  plea,  part  of 
the  inscriptiotiSj  which  were  to  furnish  the 
fund  for  the  payment  of  the  plaintiff,  had 
come  into  the  hands  of  the  defendants,  and 
that  he  therefore  had  such  an  interest  as 
would  entitle  him  to  call  for  an  account. 
Secondly,  even  although  the  inscriptions^ 
which  were  placed  at  the  disposal  of  the 
defendants,  were  to  be  applied  in  the  first 
instance  to  the  two  specified  purposes,  of 
paying  the  dishonoured  bills,  and  of  satis- 
fying British   claims]  yet^  after  both  of 
these   destinations    were    fulfilled,    there 
inj£;ht   remain    a  surplus,  in  which   the 
plaintiff  would  have  ail  interest.     Thirdly, 
there  was  a  charge  that  the  bills  have  been 
obtained   by  Campbell  and  Co.  and  Lub- 
bock and  Co.  at  a  very  cheap  rate,  from 
persons  who  had  not  paid  a  full  valuable 
consideration  for   them..    T^e  pecuniary 
advantage   which   may  ^ave   been   thus 
gained  cannot  belong  fo  the  defendants, 
-who are  trustees]  they  miist  be ansvverable 
for  it  to  the  persons  iiiterested  in  the  resi^ 


due  of  the  rentes,  t'otirthly,  ttie  plea  did 
Hot  meet  that  part  of  the  bill  which 
charged,  that  the  Spanish  Government  gave 
directions  to  the  commissioners  who  con- 
cluded the  agreement  with  Campbell  and 
Co.  and  Lubbock  and  Co.  to  sell  a  sufficient 
number  of  the  certificates  m  order  to  pay 
the  plaintiff's  demand. 

Vice-Chatlcen&r.-^ft  is  clear  that  the 
plaintiff  has  a  tusl'  claim  oa  the  Spanish 
Government ;  ft  is  likewise  clear  that  the 
Spanish  Government  had  placed  Stock  to  ft 
large  amount  in  the  hands  of  some  coni- 
missioners,  out  of  whic^h  stock  an  inscrip- 
tion of  50,000  hard  dolUfs  w&s  appropri- 
ated to  the  discharge  of  this  claim.  That 
the  plaintiff  has  a  claim  upon  that  inscrip- 
tion, is  out  of  all  doubt ;  but  it  is  a  very 
different  question^  whether  he  has  any  claim 
on  the  proceeds  of  that  ^portion  of  stock 
which  was  delivered  to  Campbell  and  Co. 
and  Lubbock  and  Co. 

The  commissioners,  in  pari  executioh  of 
their  diity,  place  certain  certificates  of 
stock  at  the  disposal  of  these  defendantis : 
For  what  purpose  is  this  done  ?  Is  it 
fot*  the  purpose  of  paying  the  debts  due  to 
the  plaintiff  ?  Or,  is  it  In  ordet  to  pay  other 
debts,  to  provide  for  the  payment  of  which 
t^aD  tvithin  the '  sc^ope '  or  the  authority  of 
the  commissiotiers  ? 

Now^  it  is  ^leai"  from  the  matters  stated 
In  the  plea,  that  the  purpose,  for  which  the 
certificates  were  placed  m  the  hands  of 
Campbell  and  Co.,  was  to  satisfy  tWo  partl- 
ctllar  species  of  demands,  within  neither  of 
which  is  that  of  the  plaintiff  included.  It 
was  within  the  scbp^  of  the  commissioners* 
authority  to  have  provided  for  his  claim  3 
btit  they  have  not  done  So. 

It  has  been  said,  that  the  sums  placed  at 
the  disposal  of  these  defendants,  may  be 
more  than  sufficient  for  the  two  special  pur- 
poses for  which  they  were  intended,  in  which 
case  Campbell  and  Co.  must  account,  for 
the  plaintiff  will  have  a  riglit  to  satisfaction 
out  of  the  surplus.  That  Campbell  and  Co. 
must  account  for  their  receipts,  is  beyond 
all  doubt ;  it  is  hot,  however,  to  the  present 
plaintiff  that  that  account  is  to  be  rendered 
by  them,  but  lo  the  commissioners  with 
whom  they  concluded  the  agreement,  dnd 
whose  agents  they  are.  A  creditor  cannot 
be  permitted  to  fil^  a  bill  for  ftn  account 
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agunst  an  agents  unless  he  charges  colla- 
sion  and  misconduct,  as  between  the  agent 
and  the  principaL 

In  the  argument,  some  reliance  has  been 
placed  on  collateral  allegations^supposed  not 
to  be  covered  by  the  plea  :  such  as  the  alle- 
gations,  that  the  commissioners  were  ex- 
pressly ordered  to  pay  the  plaintiff's  de- 
mand i  that  they  communicated  these  orders 
to  the  defendants ;  and  that  the  detendants 
have  in  their  custody  various  papers  and 
documents,  from  which  the  truth  of  the 
case  made  by  the  bill  would  appear.  The 
objection,  which  is  only  one  of  form,  can- 
not be  maintained ;  for  the  plea  itself  is  a 
denial  of  these  allegations. 

Plea  allcwed. 


the  Court  could  no  longer  interfere,  and 
tluit  on  order  upon  any  of  the  parties  was 
inconsistent  with  the  order  of  reference. 

To  this  it  was  replied,  that  the  application 
was  against  the  receiver ;  and  ihat  although 
to  save  expense  to  the  estate,  the  duties  of 
receiver  had  been  intrusted  to  the  defen- 
dant, he  was  not  on  that  account  entitled 
to  any  privilege  or  indulgence.  He  had 
the  balance  in  his  hands  only  as  receiver, 
and  not  as  party ;  and  the  reference  had  no 
concern  with  the  duties  of  the  receiver. 

Vice- Chancellor  was  clearly  of  opinion, 
that  the  receiver  ought  to  pay  the  balances 
into  Court,  and  that  the  order  of  reference 
was  no  objection  to  the  present  application. 


V.  JAR  VAN. 
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December,  j         "" 

Where  one  of  the  parties  in  a  cause  is 
appointed  receiver^  and  afterwards,  fty 
a  consent  order ^  all  the  matters  in  dispute  in 
the  canu  are  referred  to  arbitration^  this 
order  and  the  pending  reference  unU  not  be 
o>ny  objection  to  making  such  application 
to  the  Court f  as  may  be  necessary  y  in  order 
to  compel  tlie  party  who  is  receiver ^  to  pay 
in  to  the  credit  of  the  cause  such  supis  as 
the  Master  shall  have  reported  due  from 
him,  in  his  character  of  receiver. 

This  was  a  suit  relating  to  partnership 
accounts,  in  the  progress  of  which  the  de- 
fendant, who  was  one  of  the  partners,  had 
been  appointed  receiver.  The  reason  of  his 
appointment  was,  that  he  offered  to  dis- 
charge the  duties  of  the  office  without 
remuneration.  Before  the  cause  came  to  a 
hearing,  an  order  was  made  by  consent, 
referring  all  the  matters  in  dispute  to  arbi- 
tration ;  but  that  order  had  not  yet  been 
acted  Upon ;  nor,  although  a  considerable 
interval  hod  elapsed,  was  it  as  yet  drawn 
up. 

In  the  mean  time,  the  party,  who  was 
receiver,  hail,  subsequently  to  the  order, 
passed  his  accounts  in  the  Master  s  office, 
and  a  considerable  bahuice  had  been  re- 
ported to  be  in  his  hands. 

Mr.  Bicker steih  now  moved  that  the 
balance  should  be  paid  into  court. 

Mr,  Stinton,  contr^. 

The  objection  U)  the  motion  was^  that 
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15,000/.  being  charged  upon  certain 
lands  by  way  of  portions  for  younger  cAtY- 
dren,  in  equal  shares,  subject  to  the  ap- 
pointment of  it  among  them  by  the  fat  Iter ; 
one  of  the  children,  in  consideration  of  a 
large  sum  advanced  to  her  in  contempla- 
tian  of  her  marriage^  by  her  father,  who 
was  the  then  tenant  oj  the  premises,  re- 
leases to  him  and  his  heirs  all  her  interest 
in  the  lands;  this  does  not  operate  as  an 
extinguishment  of  her  part  of  the  15,000/., 
but  the  father  will  take  that  part  as  a  pur- 
chaser. 

The  father  being  entitled,  as  a  pur- 
chaser, to  dispose  of  part  of  the  15,000/., 
by  his  will  bequeaths  the  whole  of  it  to  his 
three  daughters,  wlio  were  not  then  ad^ 
vanced ;  shortly  afterwards  one  of  them ,  A., 
having  married,  and  having  received  from 
him  10,000/.,  he,  by  a  codicil  reciting  that 
circumstance^  revoked  the  appointment  of 
the  15,000/.  made  by  him  in  his  will,  so  far 
only  as  respected  A .  and  her  proportion  of 
the  same,  and  not  further:  Held,  that  the 
two  remaining  daughters  were  entitled  to 
the  whole  15,000/.,  and  that  the  codicil 
was  not  merely  a  revocation  of  the  gift 
to  A. 

By  a  settlement  made  on  the  marriage 
of  Paul  Cobb  Methuen,  dated  the  6th  of 
April  1776,  to  ^bich  his  father,  Paul  Me- 
tbuen,  was  a  party,  considerable  estates 
were  conveyed  to  ceHain  uses.    Among 


CASES  IN  CHANCERY. 


18 


these  uies  was  a  term  of  500  years^  which 
was  limited  to  two  trustees  upon  trusty  ia 
case  there  should  be  two  or  more  children 
of  the  intended  marriage,  other  than  an 
eldest  or  only  son,  to  raise  by  sale  or 
mortgage,  or  otherwise,  the  sum  of  15,000/. 
for  the  portions  of  such  two  or  more  chiU 
dren,  in  such  shares  aud  proportions  as 
Paul  Cobb  Methuen,  by  any  writing  or 
writings  under  his  hand  and  seal,  executed 
in  the  presence  of  two  or  mor^  witnesses, 
or  by  his  last  will  and  testament  or  codicil 
thereto*  executed  in  the  presence  of  two  or 
more  witnesses,  might  direct  and  appoint.  In 
default  of  appointment^  the  sum  of  15,000/. 
was  to  be  divided  equally  among  them; 
the  shares  of  the  sons  being  payable  upon 
their  attaining  respectively  the  age  of  21^ 
and  the  shares  of  the  daughters  upon  their 
attaining  that  age*  or  being  married,  which 
should  first  happen.  With  respect  to  the 
shares  of  the  daughters,  it  was  further 
provided,  that,  if  any  daughter  attained 
that  age,  or  married  in  the  lifetime  of  Paul 
Cobb  Methuen,  her  share  of  the  money 
should  thenceforth  be  deemed  a  vested  in- 
terest, but  should  not  be  payable  till  six 
months  after  the  decease  of  Paul  Cobb 
Methuen,  unless  he  should,  by  writing 
under  his  hand,  otherwise  direct,  and  that 
from  his  death  it  was  to  bear  interest  at 
the  rate  of  4  per  cent,  per  annum. 

It  was  also  declared,  that  if  Paul  Cobb 
Methuen  should  in  liis  lifetime  sQttle  or 
give,  unto  or  for  any  child  or  children  of 
the  marriage  entitled  to  portions  under  the 
trusts  of  the  term,  any  money,  lands  or 
goods,  towards  their  advancement  in  mar- 
riage, or  otherwise,  such  money,  lands  and 
goods,  were  to  be  taken  in  satisfaction,  in 
whole  or  in  part,  of  the  portions  therein- 
before provided,  unless  Paul  Cobb  Me- 
thuen should,  by  writing  under  his  hand, 
signify  the  contrary. 

The  marriage  took  place  shortly  after- 
wards. There  were  issue  of  it,  nine  chil- 
dren— four  sons  and  five  daughters. 

Paul  Methuen  (the  grandfather  of  these 
children),  by  his  last  will,  dated  the  lOlh 
of  April  17^3,  empowered  and  directed 
his  devisees  in  trust,  upo(i  the  request  or 
consent  of  Paul  Cobb  Methuen,  by  deed 
or  will,  and  not  otherwise,  to  sell  and  dis- 
pose of  certain  real  estates,  and  out  of  the 
purchase-money  to  pay  20,000/.  to  aud 


amongst  the  second  and  other  younger  sons 
of  Paul  Cobb  Methuen  who  should  attain 
the  age  of  21,  in  such  shares  as  their  father 
should  think  expedient.  This  20,000/., 
the  testator  declared,  when  so  paid,  was 
to  be  accepted  by  the  second  and  other 
younger  sons  of  Paul  Cobb  Methuen,  in 
full  satisfaction  of  his  and  their  share  of 
the  sum  of  15,000/.  provided  for  the  por- 
tions of  younger  children  by  the  aforesaid 
marriage-settlement;  which  15,000/.  was 
to  be  left  to  be  shared  amongst  the  re- 
maining younger  children. 

Paul  Methuen  died  in  1795. 

In  May  1S04,  Matilda,  one  of  the  daugh- 
ters, intermarried  with  the  Honourable 
George  de  Grey,  now  Lord  Walsingharo. 
Pk'evious  to  tl)at  event,  her  father,  by  deed 
poll,  dated  the  12th  of  May,  and  so  exe- 
cuted as  to  be  a  due  execution  of  the 
power  in  his  marriage-settlement,  ap- 
])ointed  to  her  3000/.  as  her  share  of  the 
15,000/.  Upon  her  marriage,  he  paid 
2000/.  to  the  husband,  and  settled  .5000/. 
as  her  portion  ^  in  consideration  of  which 
sums,  she  and  her  husband  executed  a  deed 
poll  (which  was  executed  also  by  Paul 
Cobb  Methuen),  purporting  to  be  an  as- 
signment to  Paul  Cobb  Methuen  of  the 
sum  of  3000/.  which  had  been  appointed 
to  her,  and  of  all  the  right  and  interest  of 
her  husband  therein. 

Ann  Christian,  another  of  the  five  daugh- 
ters, attained  21,  and,  in  March  1808,  died 
intestate.  Her  father  took  out  letters  of 
administration  to  her. 

By  his  will,  dated  the  12th  of  October 
1809,  executed  so  as  to  be  a  valid  execu- 
tion both  of  the  power  contained  in  his 
marriage-settlement,  and  of  the  power 
given  by  his  father's  will,  Paul  Cobb  Me- 
thuen directed  tlie  20,000/.  to  be  raised  out 
of  the  estates  on  which  that  will  charged 
it ;  and  this  sum  he  apportioned  in  shares 
of  1000/L,  9000/.  and  10,000/.,  among 
his  three  younger  sons  respectively.  He 
then  directed,  that,  "in further  performance 
of  the  will  of  Paul  Methuen,  the  sum  of 
15,000/.,  provided  by  his  own  marriage- 
settlement  to  be  raised  and  paid  unto  his 
younger  children,  should  be  paid  to  his 
daughters  only,  (except  to  his  eldest  daugh- 
ter, Matilda,  the  wife  of  Lord  Walsing-^ 
ham,  to  whom,  upon  her  marriage,  he  had 
paid  7000/.  m  lieu  of  any  share  she  might 
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haye  beeii  entitkd  to  in  the  l$,O0Oi),  in 
equal  shares  and  proportions,  and  in  such 
manner,  and  with  sueh  benefit  of  survivor- 
ship and  accrner,  as  the  samef  was  directed 
by  the  settlement  to  be  paid  to  his  younger 
child  or  chadren." 

Another  sum  of  6000/.  Was  bequeathed 
among  his  daughters  in  similar  words. 

By  a  deed  poll,  dated  the  15th  of  June 
1813,  Thomas  Anthony  Methuen,  the  se- 
cond son>  in  consideration  of  a  sum  of 
money  j^aid  to  him,  released  to  Paul  Cobb 
Methuen,  and  his  heirs,  all  his  right  and 
interest  in  the  premises  charged  with  the 
payment  of  his  portion  as  a  younger  son. 

In  June  1815,  a  marriage  being  in  con- 
templation between  Lord  Edward  O'Brien 
and  Gertrude  Grace,  another  of  the  daugh- 
ters, her  father  agreed  to  give  her  10,000/. 
OS  her  portion.  In  performance  of  this  ar- 
rangement, she,  by  a  deed  poll,  dated  the 
1st  of  March  1815,  released  to  him  and 
his  heirs  all  her  right>  title .  aiid  interest, 
in  the  hereditaments  charged  with  her 
portion  as  one  of  his  younger  childrenf. 
The  marriage  between  her  and  Lord  Ed- 
ward O'Brien  took  place  shortly  after- 
wards 3  and  the  10,000/.  was  paid. 

On  the  1st  of  April  1815,  and  prior  to 
the  solemnization  of  the  marriage,  Paul 
Cobb  Methuen  made  a  codicil  to  his  will, 
so  executed  and  attested  as  to  be  in  pur- 
suance of  his  power ;  and  by  that  codicil, 
(after  mentioning  the  intended  marriage, 
and  reciting,  that  in  contemplation  of  it 
he  had  paid  10,000/.  to  Gertrude  Grace, 
or  to  her  benefit,  as  a  marriage  portion), 
the  testator,  "  in  consideration  of  such  pro- 
Tision  so  made  for  his  said  daughter,  Ger- 
trude Grace,  did  thereby  revoke  and  annul 
strch  direction  and  appointment  so  by  him 
before  mode,  as  in  or  by  his  said  will  or 
otherwise,  with  respect  to  the  several  sums 
of  15,000/.  and  6000/.,  so  far  only  as  re^ 
spected  his  daughter,  Gertrude  Grace,  and 
her  share  or  proportion  of  the  same  re- 
spectively, but  not  further,  or  otherwise 
with  respect  to  his  Said  daughters,  except 
Matilda  de  Grey." 

Paul  Cobb  Methuen  died  in  1816,  leav- 
ing, besides  the  two  married  daughters, 
other  two  who  were  unmarried.  His  eldest 
iSon,  Paul  Methuen,  who  was  also  his  resi- 
iltiary  legatee,  took  out  administration  with 
the  Will   annexed.    The  two  immarried 


daughters,  Catherine  Miftllda,  and  Ceellia 
Penekjpc/  afterwards  married.  Id  1818, 
after  the  marriage  of  Catherine  with  Mh 
Plumptre,  a  deed  was  executed^  to  which 
the  brother,  Paul  Methuen,  was  a  party, 
and  in  which  the  tnoiety  ai  the  15,0001. 
was  treated  as  being  the  ascertatoed  pro- 
perty of  Catherine,  and  of  her  husband  ift 
her  right.  Subsequently,  however,  varioito 
doubts  arose  with  respect  t6  the  rigbis  ih 
that  sum  of  money  acciuired  by  the  severtd 
younger  children  bt  P&ul  Cobb  Methuen 
under  the  deeds,  wills,  and  cofHcilS  which 
had  dealt  with  it.  To  ascertain  thcs^ 
rights,  the  bill  was  filed  by  Cecilia  Pene^ 
lope,  and  revived  by  her  and  her  hasband, 
Mr.  Noel,  against  the  proper  parties. 

The  prayer  of  it  was,  that  the  trustees  t>f 
the  term  might  be  ordered  to  raise  the  sum 
of  15,000/.  by  sale  or  mortgage,  and  that 
the  plaintiffs  might  be  decreed  to  be  enti- 
tled to  the  moiety  of  that  sum.  With  in- 
terest, at  4  per  cent,  from  the  time  of  the 
decease  of  Paul  Cobb  Methuen. 

The  def\sndant,  Paul  Methnen,  the  bro- 
ther, insisted  by  his  answer,  that  in  conse- 
quence of  the  release  from  Gertmde  Grace 
(afterwards  Lady  Edward  0*Brien),  and 
the  revocation  by  the  cod&^ii  of  the  be- 
quest to  her  contained  hi  the  will,  Mrs. 
Plumptre  and  Mrs.  Nod  were  entitled  only 
to  two-third  parts  of  the  3000/.  which  had 
been  appointed  to  Lady  Walsingham,  (the 
other  ^ird  part  belonging  to  Paul  Cobb 
Methuen's  personal  estate,)  and  also  to 
her  equal  third  parts  of  the  remaining 
12,000/* 

Mr.  Home,  was  for  the  plaintiff : 

Mr,  Sugden  and  JIfr.  Spurrier,  fbr  Paul 
Methuen,  the  brother : 

Sir  Giffin  WiUan,  for  an  rafJEmt  who 
was  interested  in  the  estates  charged  with 
the  portions,  and  for  whom  it  Wcis  con- 
tended, that  the  releases  of  Thomas  An- 
thony Methuen  and  Lady  Edward  0*Brien, 
operated  to  extinguish  their  shares  of  the 
15,000/L 

The  questions  discussed  in  the  argu- 
ment were, — 

Whether  an^  and  what  {idrt  of  th^ 
15,000/1  was  extingnished  fbr  the  benefit 
of  the  estate  ? 

*  It  was  also  insifited,  that  a  sum  of  2,400/, 
ou^ht  to  be  deducted  from  this  12,000/. ;  but  that 

porat  tras  not  tontendeA  Ibr  in  argument. 
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Wksth^  VffsA  CoU^  Sf  ethu^n  acquired 
by  purchase  any  part  of  the  15,000/.  ? 

Whether  the  (effect  qf  bis  codicil  uppn 
his  will  was  to  revoke  the  bequest  to  Lady 
Edward  O'Brien^  and  leave  her  third  part 
undisposed  of,  or  to  give  th^  whole  of.  t^i^ 
15>000/.  to  th^  two  other  duu|>;hter$ } 

The  principal  cases  cited  >viBre,  Folies  y. 
Western,  *  and  Pitts  v.  Jackspn.  f 

Vicp  ChonQellor. — My  opinion  is,  that 
tl^e  two  )adie9  are  entitled  to  have  this 
sum  of  ^5,000/.  divided  between  t)ien),  and 
that  a  declaration  to  that  effect  must  be 
*  made.  This  conclusion  does  not  depenil 
on  a  single  point. 

The  nrst  aueation  oiade  is,  with  regard 
to  Ijady  Wwingharn*s  portion — whether 
her  father  was  to  be  considered  as  a  pur- 
chaser of  it.  It  is  clear,  from  the  instru- 
ments, that  he  was  intended  to  be  so  ;  and 
my  opinion  \s,  that  he  was  a  purchaser  of 
that  sum  of  3000/. 

The  oext  question  regards  the  portion 
of  Lady  Edward  O'Brien.  Upoii  her  mar- 
riage her  fiaither  gave  h|er  10,OQO/.  3  and 
she  ex/ecuted  an  instrument,  which  was  in 
form  a  release  x>f  her  interest  under  her 
Aparriage-settlemient.  .On  th^  whoJLe,  my 
opinion  is,  that  this  transaction  amounted 
to  fxk  assignment  of  her  portion  to  him, 
anud  ih^  he  thereby  acquired  a  right  to  the 
dispositiQO  of  that  sura  of  3000/. 

py  his  wUl  made  before  Lady  Edward 
0'Brieii*8  mafiiage,  Paul  Cobb  Methuen 
gave  the  ISgOObl.  equally  amongst  all  his 
daughters/  excaept  Lady  Walsingfaam.  His 
intention  then  was,  that  Lady  Edward 
should  take  her  one-thjrd  part  of  that 
s^m  I  for,  e«;jclusive  of  Lady  WaUingbafn, 
there  were  three  other  daughters  then 
Irving.  Lady  Edw^^d  O^Briej^  having  mar- 
ried su^Sfequently,  having  been  advanced 
hy  him,  and  havii^  assigned  to  him  her 
abare  of  the  portion  provided  by  his  settl&- 
meot,  he  alters  the  arrangement  which  he 
had  made>  ^d  tl^^  be  does  by  a  cocUdl, 
on  the  construction  pf  which,. in  reference 
to  the  bequests  in  the  wiU,  the  most  diQ- 
cult  question  ip  the  qiuse  turns.  For  upon 
that  codicil  ^  doubt  arisen,  whether  he 
meaat  merely  that  Lady  Edward  O'Brien 
8hciul4  nof;^take  the  5000^.  given  hojr  by  the 
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will/  or  that  the  other  tiir(^daughter6  shouh) 
take  the  whole  15,000/.  i-r-whether,  in  fact, 
the  codicil  was  merely  a  revocation  of  th^ 
bequest  to  Lady  Edwivrd  O'Brien,  or  whe- 
ther it  was  the  testator's  intention^  that  the 
whole  of  the  15,000/.  should  go  to  Mrs. 
Piumptre  and  Mrs.  Noel!  l/pon  cpmpariog 
the  >yords  of  the  codicil  with  those  of  the 
will/  and  giving  full  effect  to  both/  it  ap- 
pears to  me,  that  it  was  not  th^  iatentioQ 
of  Paul  Cobb  MethueQ  to  die  intestate  witl^ 
respect  to  any  part  of  t^e  15/000/!,  and 
that  the  true  construction  is,  that  the  whole 
of  that  sum  goes  to  Mrs.  pluipptre  apd 
Mrs.  Noel 

With  respect  to  the  judgmjent  of  Sir 
William  Qrant  in  Folket  v.  neUejm,  which 
in  the  argument*  Counsd  endeavoured  to 
impeach  so  far  as  it  related  to  the  point  of 
a  fo^er  acquiring  or  not  acquiring  as  a  purr 
chaser,  a  right  tO/  or  an  interest  in,  the 
portions  of  younger  children ;  upon  that 
point  I  concur  entirely  with  that  jud|gme9t. . 
I  have  entertained  doubts  with  respect  to 
another  point  in  that  judgment/  viz.  whe* 
ther,  as  the  power  of  appointment  wosf^vei^ 
to  the  husband  and  wifei  and  the  ^urvlvorv 
of  themi  and  the  wife  in  that.ca^e  surYive^ 
tne  husband/  the  husband  could/  by  any  act 
of  hiS/  defeat  the  wife's  power  of  appoint* 
ment^ond  cause  the  only  other  you^er  cl^ld 
of  the  marriage  (exclusive  of  th^  advance^ 
daughter)/  to  take  the  whole  fuy^d. 


} 
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1854. 
Nov.  13. 

Specific   pcrforvjLonce.'-r-fndeimUjl.^*^ 

Costs, 

JSxecutors  sell  by  avfition,  in  fU9$  lots, 
sundry  houses,  which  the  testator  during 
his  Vje,  held  by  lease  under  the  Prown^  and 
of  which  they^  after  his  deaths  obtained  a 
new  lease,  subject  to  one  entire  rent  of  9/^1.; 
the  printed  particulars  mention  that  the 
sale  is  iy  ejpecutors,  and  that  thfi  ninti  lots 
are  all  held,  under  one  lease,  and  at  one  en" 
tire  Reserved  rent:  Decreed/  upon  a  Hit 
Jikd  by  the  vendors^  and  an  answer,  submit' 
tmg  to  perform  the  contract  upon  an  indem- 
nity being  given, — that  thepurdiaser  of  one 
2qI,  with  respect  to  which  the  particulars 
stated  thai  the  apportioned  rent  for  it  woe 
i%l,  Wits  entitled  to  hone  oiu  indfimityfram 
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the  execuior$  again$i  his  ItalUity  for  the 
whole  reserved  reniy  and  the  breach  of  any 
of  the  covenants  in  the  original  lease. 

In  such  a  case  the  defendant  is  entitled 
to  have  his  costs,  up  to  and  including  the 
hearing. 

Sir  Elijah  Impey  having;  been^  at  the 
time  of  his  death,  possessed  of  a  lease  from 
the  crown  ^  of  sundry  houses  for  a  term 
of  years^  which  would  expire  in  the  month 
of  February  1815,  his  executors,  Mr.  West 
and  Mr.  Lichfield,  applied  to  the  crown 
to  grant  a  new  lease  of  the  premises.    Ac- 
cordingly by  an  indenture  dated  the  24th 
of  August  1810y  and  made  between  his  late 
Majesty  of  the  one  part^  and  Mr.  West  and 
Mr.  Lichfield  (who  were  therein  described 
as  the  executors  of  Sir  £.  Impey,)  of  the 
other  part ;  his  Majesty  demised  to  West 
and  Lichfield,  their  executors,  administra- 
tors and  assigns,    the  messuages  therein 
described,  to  hold  the  same,  from  the  27th 
day  of  February  1815,  when  a  former  lease 
thereof  would  expire,  for  the  term  of  225 
days  and  52  years,  at  a  yearly  rent  (during 
the  52  years),  of  268/.   13s.    This  lease 
contained  the  usual  covenants  on  the  part 
of  the  lessees  $  and  upon  breach  of  any  of 
covenants,  the  crown  might  re-enter  and 
determine  the  estate  of  the  lessee. 

West  and  Lichfield  subsequently  re- 
assigned one  of  the  houses  to  the  crown  ; 
and  the  rent  of  268/.  13#.  was  thereupon 
reduced  to  243/.  13i. 

In  November  1821,  the  executors  sold 
these  leasehold  premises  by  public  auction, 
in  nine  lots.  In  the  printed  particulars  the 
sale  was  stated  to  be  by  order  of  the  exe- 
cutors of  Sir  Elijah  Impey ;  and  the  nine 
lots  were  described  as  held  under  one  lease 
from  the  crown,  at  a  rent  of  243/.  13#.  per 
annum.  Lot  4  was  stated  to  consist  of  two 
houses  ;  and  the  description  of  this  lot  in 
the  particulars  concluded  with  these  words  : 
•*  The  apportioned  rent  for  these  houses  per 
tftimcm,  52/."  One^  the  conditions  of  sale 
provided,  that  the  purchasers,  on  pay- 
ment of  their  purchase- money  respectively, 
•'  should  have  leases  of  their  respective 
lets,  at  their  own  expense,  from  the  ex- 
ecutors, with  tile  like  covenants  and  condi- 
tions contained  in  the  original  lease." 

At  the  sale,  James  Wild  was  declared  the 
purchaser  of  lot  4,  at  the  price  of  1255/1, 
paid  the  deposit,  and  signed  an  agreement 


for  the  payment  of  the  remainder  of  the 
purchase-money. 

Afterwards,  when  the  draft  of  the  lease 
from  the  executors  to  him  was  prepared, 
two  difficulties  arose.  The  purchaser  ob- 
jected in  the  first  place,  that  what  he  had 
bought  was  to  be  subject  only  to  an  appor- 
tioned rent  of  52/.;  and  therefore,  inasmuch 
as  the  crown  might  come  upon  the  lessee  of 
that  part  of  the  pretnises,  for  the  entire 
reserved  rent  of  243/.  13«.,  that  he  was  enti- 
tled to  have  an  indemnity  from  the  vendors 
against  this  liability.  In  the  second  place, 
he  said  that  he  would  be  liable  to  eviction, 
if  any  of  the  covenants  in  the  original  lease 
were  broken,  and  therefore  that  he  was 
entitled  to  have  a  covenant  or  an  indem- 
nity against  the  breach  of  these  covenants 
by  the  original  lessees.  The  executors  re- 
fused to  comply  with  either  of  these  de- 
mands. .  They  offered  to  enter  into  a  cove- 
nant for  the  payment  of  the  rent  reserved 
by  the  crown  ;  but  more  than  that  they 
would  not  give. 

In  the  course  of  the  correspondence  on 
the  subject,  Mr.  Wild  offered  to  1  recede 
from  his  demand,  if  they  would  make  an  ^ 
abatement  in  the  price.  '*  I  must  indulge  a ' 
hope,**  said  he,  in  a  letter  addressed  to  the 
executors,  "  that  you  will  make  me  that 
liberal  deduction  from  the  amount,  (i.  e.  of 
the  purchase-money),  that  will  satisfy  me 
with  a  common  covenant,  and  enable  me 
to  give  a  suitable  indemnity  to  any  person 
who  may  succeed  me  on  the  premises.*' 

The  bill  was  filed  by  Mr.  West,  the  sur- 
viving executor  of  Sir  Elijah  Impey,  for  a 
specific  performance  of  the  contract. 

The  defendant,  by  his  answer,  stated, 
that  he  was,  and  always  had  been,  ready 
and  willing  to  perform  the  contract,  on 
having  a  good  and  sufficient  security  from 
the  plaintiff  to  indemnify  him  in  case  of  his 
eviction  A*om  the  premises,  by  reason  of 
any  breach  of  the  covenants  in  the  original 
lease,  and  in  case  also  of  fa  is  being  obliged 
to  pay  more  of  the  entire  rent  reserved 
to  the  crown,  than  the  sum  of  52/. 

Mr.  Lovat,  was  for  the  plaintiff: 
f   Mr.  Home,  for  the  defendant. 

The  plaintiff  contended,  that  he  waif  not 
liable  to  be  called  upon  for  an  indemnity, 
because  all  that  he  had  done  was  in  his 
character  of  executor.  It  was  only  as  exe- 
cutor that  he  had  any  estate  or  interest  in 
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the  premises  sold  -,  it  wa3  only  ae  exeoutor 
tliat  he  had' sold  them,  nor  had  the  defen^ 
dant  ever  treated  with  him  except  as  the 
executor  oF  Sir  Elijah  Impey*     An  execu- 
tor, thus  disposing  of  property  which  cume 
into  his  hands  in  his  capacity  of  personal 
representative^  could  not  be  called  upon  to 
incur  personal  responsibility  by  giving  an 
^  indemnity  to   the  purchaser.      Here   the 
purchaser  had  no  reason  to  complain ;  for 
he  was  fully  apprised,  before  he  entered 
into  the  contract,  of  the  circumstances  on 
which  he  now  founds  his  objections.    He 
was  informed  by  the  particulars  of  sale^ 
that  all  the  nine  lots  were  held  under  one 
lease  from  the  crown,  at  one  reserved  rent> 
for  the  whole  Of  which,    of  course,  the  ^ 
crown  iriight  distrain  on  any  one  lot  ^  and^ 
as  he  was  awafe  that  he  was  dealing  with 
a  vendor,  who  was  merely  an  executor, 
and  not  entitled  beneficially,  he  never  tould 
expect  any  indemnity.    The  objection  was 
an  after  thought,  of  which  he  availed  him* 
self,  in  order  to  try  to  obtain  a  diminution 
of  the  price  which  he  had  bound  himself 
to  pay  \  aiid,  for  that  reason,  it  was  little 
entitled  to  the  favourable  attention  of  *  the 
court." 

f'ice  CAanee//or.--Suppose  this  lease 
had  devolved  to  Mr.  West  and. Mr.  Xrieh- 
field  simply  as  executors,  there  might  have 
been  some  Weight  in  the  -  obeervalions 
which  hsfye  been  urged  on  bdialf  of*  the 
plaintiff;  but  even  on  that  supposition,  the 
case  would  not  have  been  concluded ;  for 
I  know  not  that  any  authority  has  hi^erto 
established,  that  executors  are  not  boundv 
when  they  •  come  forward  as  vendors^  to 
make  as  good'a'title  as  other  vendors. 

That  cose,  baw^ver,  is  not^  now  before 
the  court.  FbrTShis .  iease  did  not  devolve 
upon  Mr.'  Wjb^  anil  Mr.  Lichfield  as  exr 
eeutors  •  ol^  Sir  ■  Blljah  laipey  $  they  are 
thetnaelves-  the  kssees  under  the  Crown  j 
and  the  mention  made  of  them  in  the  lease 
as  executors  of  ^ir. Elijah  Impey,  is  mere 
deao^ption. '    ^  , 

It  is  quite  plain,  that  tliia  defendant  is  a 
purchaser  upon  an  agreement  for  an  ap- 
portioned reiit  .df  5^.*  he  is  thei^efore  to 
be  protected  fimm' the  payment  of  any  thing 
beyond'  that  ydarlyiaupQ  of  ^%f, ;  con^r 
cpiently  :he  is  entitled,  to  an.  indemnity 
against  his  liability  focrth^  whole  t^f  the , 
ariginal r^nti ..  ..::/.    .  •.  .i:;  _  -•/  •       ...i 


There  must  be  a  decree  for  specific  per- 
formance on  indemnity  being  given  by  the 
vendors  to  the  defendant,  against  the 
breach  of  any  covenants  in  the  original 
lease.  The  lease  and  the  indemnity  must 
be  settled  by  the  Master. 

The  plaintiff  was  to  pay.  to  the  defendant 
the  costs  of  .the  suit^  up  to  and  including 
the  hearing. 


1834 

Nov 
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GUST   V.   BOODB. 


A  double  plea  cannot  be  allowed  in  part, 
but  may  be  ordeted  to  stand  at  an  amwer, 
'  Semble^  that  a  pka  to  so  much  of  the 
accounts  sought  by  the  bill,  as  are  the  sub^ 
jeet  of  certain  deeds  stated  in  the  plea  tf 
bad,  as  not  expressing  student ly  how  much 
of  the  deed  is  intended  to  be  covered  by  the 
plea. 

Mary  Anne  Boode  was  entitled  under  the 
will  of  her  Aitlier,  to  a  considerable  inter- 
est in  his  real  and  personal  estate,  which 
consisted  .  among  other  things  of  a  resi- 
duary share  of  the  property  of  Johaan 
Frederick  Bpode.  .  That  property  was  situ- 
ated ill  Essequibo  and  Demerairu  The 
bill  was  filed  by  her,  her  husbandj  their 
infant  child,  and  the  trustees  of  their  mar*- 
riage  setttemeat,  .against  tlie  executors  of 
Johann  Frederidc  Boode  and  the  persons 
inteiested  in  his  estate )  and  it  prayed* 
that  tl^e  accounts  of  the  testator's  eatates» 
l>oth  r^al  and  personal,  magiit  be  tal^en  $ 
that  the  plaintlffii  might  be  declared  entitled 
to  a  certain  proportion  of  the  same ;  and 
that  the  executor  might.be  decreed  to  pay 
.what  diould  be  found  due  from  him  upon 
the  account  being  taken.  Certain  directions 
.wereaUo  prayed  with  respect, to  the  estate 
of.  the  testarix  Anna  Maria  Boocje,  the  wife 
of  the  testator. 

[  To  this  bill  Andreas.  Christian  Boode, 
the  executor  who  had  principally  acted, 
put  in  a  plea  and  answer  ;-  th^e  substance  of 
.the  plea  was,  ^hat,  with  respect  to  certain 
^f  the,  accounts,  se^ements  had  been  cpi^ 
.eluded  durinff  the  minority  of  Mary  Anne 
Boode,  to  which  her  guardians  and  all  th^ 
ptber  persons  interested  were  parties;  and 
that,  according  to  the, laws  of  Holland,  a 
settlement  by  guardiand  bojund  the  interest 
pf  the  mSsipf,  iso  .^that^sli^  could  not;  upoi^ 
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attuning  her  Adl  age,  call  tat  Hbm  aocooots 
again.  The  plea  wae  in  the  following 
form  s 

^'  As  to  so  much  of  the  said  bill  as  prays 
that  an  account  may  be  taken  of  the  real 
estates  of  the  testator  Johann  Frederick 
Boode,  (inclnding  the  plantation  called 
Greenwich  park,)  and  of  all  such  parts 
thereof^  as  have  been  sold  since  ids  death 
prior  and  up  to  the  3 1  st  of  December  1798, 
and  by  whom  or  under  whose  directions  all 
such  parts  thereof  as  have  been  sold  were 
sold,  and  by  whom  the  purchase-money 
thereof  hath  been  received  ;  and  as  far  as 
pnays  that  a  like  account  may  be  taken  of 
the  personal  estate  and  effects  of  the  tes- 
tator Johann  Frederick  Boode,  at  the  time 
of  his  death  up  to  the  time  last  afbresaid, 
and  of  the  rents,  issues  and  profits  of  his 
1^1  and  personal  estates  and  effects  up  to 
the  time  last  aforesaid,  and  of  the  accounts 
thereof,  made  or  accrued  since  his  death 
11^  to  the 'time  last  aforesaid,  and  of  all 
such  parts  of  the  produce  of  the  sales  of 
tlie  real  estates  of  the  said  testator,  and  of 
his  pefsonal  estate  and  effects,  and  the  pro^- 
<to««  thereof  up  to  the  time  last  aforesaid, 
«s  liav<e  been  posMs^  or  received  by  this 
defendant  or  by  any  person  by  his  order> 
Hr  f6r  his  use ;  and  so  far  as  prays  thit  the 
aaid'complainant^-may  be  declared  entitled 
fo  a  moiety  of  one-fifth  part  of  the  real 
«States  of  the  said  testator  Johann  Fred^ 
rick  Boode,  remaining  ifosold,  and  that  this 
defendant  may  be  decreed  to  pay  an'd  satisfy 
to  the  cotnplainahts,  what  shall  beeoitiihg 
line  to  them  from  the  estates  of  the  Said  Jo^ 
liann  F^tdeHek  Bobde,  including  the  Said 
plantation cMl^  (jreenwich  park,  in  respect 
of  hfs  having  possessed'the  rents  andprofits 
Of  the  said  real  estates,  frota  and  up  to  the 
^me  aforesaid,  and  alsb  the  rholety  of  onfe 
fifth  pKrt  of  the  rents  and  profits  of  the 
real  estate  of  the  said  J;ohann  Frederick 
fioode  prior  and  up  to  the  time  last  afore- 
aaid  \  and  so  far  a^  prays  that  an  account 
teay  be  taken  of  the  rents,  issues  and  pro<- 
fits  of  l!ie  said  plSantatiori  called  Green- 
irSch  parte,  and  of  the  bth^  re«d  estates  of 
the  said  testatrix  that  h^lve  Accrued  sittce  the 
jdeath  of  the  said  testator,  Johann  Frederick 
Bbode,  prior  and  tip  to  the  time  last  afore- 
^aid,'and  of  all  such  parts  thereof  as  have 
lieeh Assessed  or  received  by  tMs  defen* 
9x$ltj^ribt  atrd  \if  to  ihk  Xitsii  fastitfort^ 


said  2  and  ttiat  he  nviy  be  deqreed  to  n^y  tp 
the  said  complainants  in  such  right  therein 
mientioneidj  the  proportion  thereof  of  the 
said  complainant  Mary  Anne  Cust ;  and  so 
for  as  prays  relief  relating  to  the  planta< 
tions  and  real  estates  therein  mentionedi 
and  the  partition,  division,  or  distribution 
thereof,  and  also  of  such  parts  of  the  rents, 
issues,  and  pro&ts  tbereof,  and  of  the  per* 
sonal  estate  in  the  said  bill  of  complaint ' 
tnentioned,  99  far  as  tke  mid  real  e»tate$ 
mmd  piamiation,  and  sueh  reais  and  u$ue9 
and  profiit  thereof,  amd  ofihe$aidpenoiuil 
€9iaie$  are  ttic/i«^,  fMi^ned,  or  exprtssedt 
or  made  the  $abjwU  of  the  act$  oHd  deeds 
cf  agreemeni  and  confirmation  hereinafter 
mentioned  and  bearing  date  respectively 
the  S7th  of  April  1603,  the,  9tb  of  March 
1803,  and  the  25th  of  April  1803,  and  the 
2lNii  of  April  1805,  and  also  as  to  the  dis- 
oovery  axid  accounts  in  and  by  the  said 
bUl  sought  and  prayed,  so  far  as  relates  to 
the  Said  real  estates  and  plantations  and  th« 
partitkm  and  disiribution  ther^,  and  such 
rents  and  profits  and  pc^rsoaal  estates  as 
aforeaahl,  the  defendant  doth  plead  thei)^^ 
to/'  Next  •  fdlowed  the  matter  of  the  plea» 
which  consisted  of  four  instruments  of  31st 
AfRil  IdOS,  9tli  March  1805,  115th  April 
1803,  aiid  the  9Mi  April  1805,  ^ogled 
with  variotts  codnecUng  and  collateral  ^ver*- 
ments.  Then  came  the  answer^  which 
began  in  the  folkmiog  soaoner  :  *'  As  t^ 
auch  parts  of  the  said  bill  as  do  not  re^aU 
to  the  real  estates,  &a  therein  and  herein- 
before mentioned,  and  ibe  partition)  divi«- 
aion,  and  distribution  thereof*  and  of  such 
parts  of  the  rents  and  profita  thereof^  and 
of  the  personal  estates^  &c.  as  in  the  actf 
and  deeds  of  agreennnt  and .  €oafirination 
hereinbefore  mentsoaed,*  art  eicpressed  and 
confirmed  and  madfe  the.  snhj^t  thereof^ 
as  hereinbefore  s^t  forth,  aad  aUth^  reliaf 
and  discovery  in  and  by  theabidbittprayad 
except  as  hieratnbefoce  pleaded  to»  t^is  4er 
fondant  aucrfreriaj^'siiSth,  &e.V 

jifr.  Hart,  Mr.  Home,  and  Mn  JBIigJk, 
Appeared  for  the  plea. 
•    Mr.  Koe,  contrh. 

Upofi  the  ootms^  for  tibe  defendant  pr»> 
eeediiig  to  argue  ^the  sabstaiilial  questiaA 
TS^sed  by  lihe  plea,  viz.  whether  ad  snfoat 
would  be  bbund  by  instraments  to  'wbic;^ 
hi^  guardians  m  lila  h^utf  drera'  partem^ 
the  subject  of  l^ese  instrumentafaeiog^pro* 
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petty  situated  in  it  colony  vfhere  the  Dutch 
law  prevailed^  and  the  title  to  it  being 
derived  under  the  will  of  a  testator  who 
belonged  to^  and  died  in  that  colony.  But 
his  Honour  desired  (heoi,  before  entering 
Upon  this  argument,  to  direct  their  attention 
to  the  form  of  the  plea  -,  for  it  appeared  to 
him  difficult  to  say,  from  the  mode  of  ex- 
pression adopted  in  the  plea^  how  much  of 
the  bill  was  intended  to  be  covered  by  that 
species  of  defence. 

lliis  defendant^  said  the  Ftee  Chancel- 
lor, pleads  to  the  account  of  the  real  and 
and  personal  estate  sought  by  the  bill, 
only  so  far  as  that  real  or  personal  estate  is 
the  subject  of  four  deeds  which  are  set 
forth  in  the  plea.  Can  the  coutrt  enter  into 
the  qaestlon  of  how  far,  and  in  what  de^ 

rse  any  particuliif/'portion  of  the  property 
the  subject  of  these  instruments }  And 
tnust  not  a  defendant  who  pleads  take  upon 
himself  at  his  own  peril  to  define,  to  how 
much,  of  the.  bill  he  does  plead  ?  The  de- 
fendant does  not  by  this  plea  say  that  the 
plaintilT  has  no  title  to  discovery  or  relief 
as  to  the  accounts  of  the  property  up  ta  a 
certain  date  ;  he  days,  merely,  that  the 
plaintiff  has  no  title  to  discovery  or  relief 
with  respect  to  the  accounts  of  a  portion 
of  the  property  up  to  a  certain  time,  and 
that  portion  for  which  the  defendant 
aDeges  that  he  is  not  to  account,  is  des- 
cribed only  as  being  that  part  which  is  the 
subject  of  certain  deeds. 

The  argument  stood  over,  in  order  that 
the  counsel  for  the  defendant  might  as- 
certain^ whether  they  could  find  any  au- 
thority to  support  the  form  of  their  plea. 


Nov.  24.— ilfr.  Hart,  Mr.  Home  and 
Mr.  BHgh,  contended,  that,  inasmuch  as 
the  words  of  reference,  limiting  the 
eittent  of  the  plea,  were  to  matter  stated 
in  the  body  of  the  plea,  there  was  no  ob- 
jection in  point  of  form ;  for  the  plea  was 
in  itself  perfect  and  certain.  In  Salkeld  v. 
Science^  Lord  Hard  wick  held  a  plea  of  re- 
lease^/iirtAer  and  biker  than  in  the  plea  Hi 
forth,  to  be  a  good  defence  In  point  of 
fbrm  to  a  bill  for  an  account,  though  in 
Max  particular  case  it  Was  defective  iu  sub- 

*  2  Ves, sen,  107,   Secinfnu 


stance.  So  in  Jff&we  v.  Duppaf  d  plea  to 
the  relief  and  discovery,  except  as  to  such 
estates  as  were  purchased  in  the  name  of 
Richard  Duppa  and  conveyed  to  the  uses 
of  his  will,  was  held  to  be  good.  This  plea, 
like  those,  contained  an  exception  of  cer- 
tain matter,  and  the  matter  so  excepted  was 
ascertained  by  a  reference  to  deeds  which 
were  set  forth. 

The  Vice  Chancellor  was  inclined  to  be 
of  the  same  opinion  upon  this  point  as  at 
the  first  argument.  But  even  if  this  ob^ 
jection  were  abandoned,  he  observed  that 
the  matters  stated  in  the  plea  were  such  as 
to  make  it  double ;  and  on  that  ground  it 
could  not  but  be  over-ruled. 

Mr,  Hart  suggested  that  so  much  of  the 
plea  as  rendered  the  defence  double  might 
oe  over-ruled,  and  the  remainder  of  it 
allowed. 

The  Ftce  Chan^llor  conceived  that  such 
a  course  w;ould  be  altogether  irregular ;  for 
though  a  plea  to  tiie  whole  bill|  which  was 
bad  as  a  defence  to  the  whole,  was  some- 
times allowed  as  to  part  of  the  bill,  yet 
part  of  a  plea  could  not  be  allowed.  The 
court  would  not  break  down  the  plea  into 
parts ;  if  it  was  bad  as  a  whole,  no  part  of 
it  could  stand. 

,.  Finally,  the  plea  was  ordered  to  stand  fpr 
an  answer,  with  liberty  to  except. 


SALKKLD  V,  8GIKNCB. 

A  bittf  seeking  an  aeceunt  of  personal 
estate  a  plea  to  so  much  of  it  as  sought  an 
account  or  discovery,  (further. a^d  other 
than  was  in  the  plea  set  forth)  of  thai  per" 
sonal  estate,  held  to  be  good  tn  point  of 
form* 

This  case  and  the.  doctrine  which 
tiord  Hardwick  threw  out  in  it,  has  been 
so  much  discussed  in  the  argument  of 
pleas,  involving  an  exception  of  certaia 
matter,*  that  we  have  thought  it  useful,  to 
give  from,  the  Register's  book,  a  coxr^^t 
statement  of  the  case  { for  in  Veaey's  Report 
the  facts  are  not  aet  forth  at  cdl,  apd  ^ven 
the  form  of  the  pl^  is  misrepriysented. 

The  original  bill  was  filed  by  Salkeld  and 

^  1  Ves.  ^  Beames,  511. 
•  See  thA  judgment  off  the  Master  of  the  Rolls 
in  Hmos  v,  Uiffpm, 


30 


CASES  IN  CHANCERY. 


Sar^hiswifej  praying  an  accQunt  of  the 
personal  e^ate  of  J.  Smith  against  his  ex- 
ecutors. It  stated  that  the  defendants  pre- 
tended, that  the  personal  estate  had  been 
duly  adoiinistered  by  them  in  concurrence 
.  with  and  under  the  direction  of  the  pjaiu- 
tiflf  Sarah^  when  she  was  the  wife  of  Ruffe, 
and  that  they  further  pretended  that  the 
surplus  had  been  duly  ascertained  and 
placed  out  on  securities,  and  that  the  plain- 
tiff Sarah  had  executed  such  instruments  as 
precluded  her  from  calling  for  any  account. 
'  These  were  a  release  executed  by  her  and 
her  former  husband  Ruffe,  and  another  deed 
executed  by  her,  after  the  death  of  Ruffe, 
while  she  was  a  widow.  The  bill  charged 
that  these  deeds  were  obtained  by  fraud  ; 
that  they  related  only  to  the  sums  specified 
in  them  ;  and  that,  both  before  the  execu- 
tion of  them  and  since,  the  executors  had 
received  many  other  parts  of  the  testator*s 
personal  property.  There  was  also' an  alle- 
gation that  one  of  the  defendants,  shortly 
after  the  death  of  the  testator,  obtained 
possession  of  the  key  of  his  private  cabi- 
net, and  abstracted  from  it  several  securi- 
ties. 

Science,  one  of  the  defendants,  died^ 
leaving  Elizabeth  Science  his  executrix. 

On  the  2 1st  of  May  I750,  a  bill  of  re- 
vhror  was  filed,  praying  an  account  and 
discovery  against  Elizabeth  Science. 
'  On  the  6th  of  August  1750,  Elizabeth 
Science  put  in  her  plea  and  answer.  The 
plea  was  in  the  following  form  :  "  This  de- 
fendent  doth  plead  in  bar  to  so  much  of  the 
said  bills  as  seek  any  account  or  discovery 
from  this  defendant,  further  and  other  than 
is  in  this  her  plea  set  forth,  of  the  personal 
estates  of  the  testator  Smith,  which  came 
into  the  hands  of  the  late  defendant  Science 
on  or  before  the  11th  of  April  1744,  and  in 
what  manner  the  same  had  been  disposed  • 
of ;  ahd  for  plea  this  defendant  saith  that 
she  is  informed  and  believes,  that  J.  Smith 
made  his  will  dated  the  28th  of  May  1737, 
Whereby  he  appointed  the  complainant 
Sarah,  and  Thomas  Stience,  and  W.  M.  his 
exteiitrix  and  executors,  requesting  Science 
and  W.  M.  to  assist  his  daughter  in  the 
p^ment  of  his  debts ;  that  the  testator 
afterwards  died  ;  that  bis  danghter  Sarah 
and  the  other  two  executors  proved  the 
will  and  possessed  themselves* of  much  of 
his  personal  estate;  aod  that  on  the  Xst  of 


April  1742,  the  complainant  Sarah  and  her 
then  huaband  Peter  Ruffe  executed  a  deed- 
poll  or  release,  now  in  the  custody  of  the 
defendant  and  ready  to  be  produce^.    This 
release  was  then  set  forth.    It  mentioned  a 
particular  claim  of  the  complainant  Sarah 
and  her  husband  .upon  the  testator's  estatCj^ 
.  and  the  mode  in  which  the  executors  bad 
provided  for  -the  satisfaction  of  that  claim; 
it  stated  certain  securities,   upon   which 
the  produce  of  the  testator*s  estate    had 
been  invested  in  the  names  of  T.  Science 
and  W.  M.,  and  that  the  amount  of  it  was 
nearly  equal  tp  the  sum  total  of  his  debts 
and  legacies.     It  recited  further,  that  all 
the  assets,  come  into  the  hands  of  Science, 
and  W.  M.,  had  been  applied,  with  tlie  pri- 
vity and  consent  of  Peter  I^uffe  and  Sarah 
his  wife,  to  the  payment   of  debts    and 
legacies,  orient  out  up'cj^i  the  before-men- 
tioned  securities  ;    that    no  part   of   the 
estate  remained  in  their  hands ;  and  that 
the  surplus  of  the  estate  and  aU  interact 
thereon  had  been  received  by"  Ppter  Ruffe 
and  his  wife  ;  and  it  then  witnessed  that 
Peter  Ruffe  and  Sarah  his  wife,  did  thereby 
release  and  discharge  the  two  executors 
T.  Science  and  W.  M.  from  all  suits^   de-^ 
mands,  &c.in  respect  of  the  personal  estate 
of  J.  Smith.     The  plea  went  on  next  to 
state,  thai  the  coniplaioar>t  Sarah,  after  the 
death  of  Robert  Ruffe^  and  while  she  was 
a  widow,  executed  another  deed-poll  or  re- 
lease   indorsed   upon    tiie   former.     This 
release  was  also  set  forth.     It  was  dated 
the  1 1th  of  April  1744.     The  purport  of  it 
was,  that  Thomas  Science  and  W.  M.,  were 
trustees  for  the  purposes  expressed  in  the 
former  deed   of  the   monies  invested  on 
securities  in  their  names  ;  that  they  had 
duly  accounted  for  and  applied  all  other  the 
estate  of  the  testator;  and  that  she  released 
them  from'  any  claim  in  respect  thereof. 

The  plea  further  averred,  that .  the  mat- 
ters stated  in  these  deeds  were  true. . 

It  was  followed  by  an  answer,  which 
purported  to  be  an  answer  to  so  much  of 
Uie  bill  as  was  not  pleaded  to^  and  to  be  ia 
support  of  the  plea. 


From  this  statement  of  the  case,  it  U 
clear  that  Salkeld  y.  Science  turns  upon  a 
principle  altogether  different  from  tint  of 
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the  objection  .made,  to  the  plea  in  Cusi  v. 
Boode.  In  the  latter'  case  the  objectioni 
was,  that  the  part  of  the  bill,  which  the 
plea  purported  to  cover,  vf  as  not  marked  out 
with  the  Requisite  precision.  In  the  for- 
mer, the  extent  of  the  plea  was  quite  clear; 
for  it  was  a  plea  to  all  the  discovery  and 
accounts  sougttt  relative  to  the  testator's 
estate  on  or  before  the  llth  of  April  1744. 
The  plea  itself^  however,  did  contain  some 
discovery  of  executot'ship  transations  ante* 
rior  to  that  date ;  and  it  was  with  reference 
to  that  discovery,  that  the  exception  was 
introduced  into  the  fottn  of  the  plea.  The 
eiTect  of  that  exception  was  merely  this — 
that  the  defendant  by  her  plea  said,  tliat  as 
to  a  certain  part  of  the  bill,  the  plaintiff  had 
no  right  to  any  discovery  beyond  that  which 
the  plea  itself  afforded. 


16^ 
Nov 
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Effect  of  a  tetfameniary  direction  fot 

iafc — Converiion  of  real  estate  into  per^ 

ionaL  '   '  '      '  ' 

'    A  testator  dedtes  real  estate  to  his  tei" 

dow  far  Hfe^  and  dfter  her  death,  to  six 

younger  children,  with  a  direction^  that  if 

any  of  these  children  die  niider  21,  his  >or 

her  share  is  to  go  to  ihe  snrmvors.  He  then 

adds,  that  it  is  his  dtsire,  that,  as  soon  as 

the  yonngest  survivor  shalt  attain  his  or  her 

age  of  21  years,  the  estate  may  be  sold^  and 

the  produce  divided  amongst  the  survivors, 

unless  they  would  rather  mutually  divide 

the  estate  amongst  thetnselves:  Held^  by 

the  Vice  Chaneellar,  that  the  share  of  a 

daughter,  who  attained ^l,  and  died  ttt/e»> 

tate,  in  the  Hfetime  of  the  widow,  teas  not 

transmissible  as  pari  of  her  personal  estate, 

but' descended  as  realty  -  to  her  hiit'^atAaie : 

and  aho,  that  the  hetr-at-lnw  had  the  op' 

iion  of  sale  given  by  the  will. 

ffeld,  conti^.  &tf  the  Lord  Chancellor, 
that  the  share  of  that  daughter  wastraju^ 
missible  as  part  of  her  personal  estate. 

Richard  Sheppard,by  his  will,  duly  exe- 
cuted and  attested,  anid  dated  ^th' June 
1781,  devised  as  follows :  "  I  g^ve,  devise 
and  bequeath^  all  niy  freeh6ld  and  copyhold 
estates  whatsoever,  having  fi^vurrendered 
my  copyhold  ^estates  \6  the  vak  6f  my  ^>lt, 
unto  my  dear  and  loving  wife,  Louisa 


Sheppard,  for  and  duriog  her  natural  life, 
ihe  fhaking  no  waste  or  spoil,  but  keeping 
the  same  in  good  repair  3  and  my  will  and 
desire  is,  that  my  said  wife  shall  maintain 
and  provide  for  my  children,  not  in  any 
expensive  or  superfluous  manner,  but  as 
her  circumstances  will  admit  j  and  fh>m 
and  after  her  decease,  then  1  give,  devise 
and  bequeath,  all  those  my  freehold  estates 
at  Stoke  Bruem,  &c.  unto  my  son,  Richard 
Sheppard,  and  the  heirs  of  his  body  law*- 
folly  begotten :  Also,  I  give,  devise  and 
bequeath,  all  my  other  freehold  and  copy- 
hold estates,  unto  and  amongst  my  son 
John,  daughters  Ann,  SusannaK>  iSlizabetK, 
Louisa,  Mary,  Charlotte,  and  Playfbrd,  and 
the  rents  and  profits  thereof,  I  do  desire 
my  executors  hereinafter  nam^d  to  apply 
towards  the  maintenance  of  my  said  chil* 
dren ;  and  in  case  either  of  ifiy  said  chil- 
dren should  happen  to  die  before  th^  at^ 
tain  the  age  of  21  years,  thki  I  give,  de- 
vise and  bequeath,  the  share  of  him  or  her 
so  cfying  unto  and  amongst  the  remainder ; 
and  it  is  my  will  and  desire,  that  as  soon 
as  my  daughter  Playford,  shall  attain  the 
age  of  21  years,  or  the  youngest  survivor 
shall  attain  his  or  her  age  of  SI  years,  that 
the  said  estates  may  be  sold,  and  the  pro- 
duce thereof  be  equally  divided  amongft 
the  survivors,  unless  the  survivors  would 
rather  mutually  divide  the  same  amongst 
themselves.*' 

'  The  testator  died  in  Septetpber  1780, 
leaving  his  widow  him  surviving,  and  also 
Ridiard,  his  eldest  son,  and  six  other  chil- 
dren, Ann,  Susannah,  Elizabeth,  Louisa^ 
Mary,  Charlotte;  and  John.  Plajrford,  the 
youngest  child,  died  in  the  testator's  Hfe- 
time. ' 

John,  who  was  the  youngest  of  the  sur- 
viving children,  died  in  1802,  baving  at- 
tained the  agei  of  21  yeArs.  . 
'  Louisa  married  Thomas  Parish,  and  dte3 
in  1915,  a  widow  and  intestate,  leaving 
seven  children  her  surviving.  Of  these, 
Henry,  the  youngest  son,  was  bom  in  Sep- 
tember 1808. 

'     Louisa  Shfepherd,  the  testator's  widow, 
died  in  November  1821. 

According  to  the  custom  of  the  manor 
of  which  the  copyholds  were  hoklen,  the 
youngest  son,  and  if  theto  was  no  son,  the 
youngest  dau^ter  'succeeded,  in  case  ^  in- 
testacy, as  heir  to  the  copyhdd  estates 
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boldeD  o{  that  m&uor,  of  or  to  iHrluch  aioy 
person  died  seised  or  entitled. , 

The  bifl  was  filed  by  the  inCant  Ktenry 
parish^  through  his  nex^t*. friend,  insisting 
on  lils  right  as  customary  heir  of,,  his 
ip/:>t)ier»  to  her  sixth  uart  of  the  cppvhold 
premises  devised  by  the  testator^a  \vl|l.  It 
contained  charges  negativing  the  claims  6,f 
the  personal  representative  of  Lonisa  Pa- 
rish^ who  pretended  tbat^  under  the  events 
which  had  happenedj  the  property  faad^ 
with  respect  to  the  persona  who  were 
to  take  It  after  the  widow's  death,  been 
^Qverted  ^t  and  out  into  money>  and 
that  the  sixth  part  belonging  to  Louisa 
iPariffb^ .  w^  quoad  her  personal  estate, 
and,  as  such,.. transmissible  to  her  per^ 
sonal  re|)8esentatives.  The.  prayer  was, 
f-  that  it  might  be  declared  that  the 
win,  of  Richard.  3heppard  did  not  amount 
to  or  effect  a  conversion  of  the  copyhold 
premises,  so.  far  as  Louisa  Parish  \v^'  in- 
terested therein  into  personal  estate,  or 
^ake  her  share  trai^missible  as  personal 
estate  -,  and  that  the  plaiatiff,  as  her  cus- 
tofaary  heir,  was  entitled  to  her  sixth 
jshare  of  the  premises,  and  to  the  rents  and 
profits  thereof  from  the  death  of  the  testa- 
tor's widow." 

The  defipndants  met  the  question  raised 
in  t^e  bill,  by  putting  in  a  general  de- 
murrer. 

Mr.  Same  and  Mr,  Knight,  appeared  in 
support  of  the  bill : 

jftfr.  Sugden  and  Mr.  Glgn,  were  In  sup- 
port of  the  demurrer. 

Ah'.  Sugden  admitted,  that  the  estate 
.c^ld  not  have  been  sold  till  after  the  death 
of  the  widow,  although  the  youngest  child 
.attained  the  age  of  21  long  before  that 
.tiix^.  But  he  argued,  that.. upon  her. death, 
the  children  were  to  take  the  estate  aa 
iu;^finey ;  fpr  the  direction  to  sell  fixed  upon 
it  the  character  of  mouej,  and  that  ch»- 
j^a^li^r  cpuld  h^  tak^  away  firom  it  oply-  by 
an  ex^frcise,  on  the  part  of  the  children,  of 
the  option  whicb  was  given  th^m  to.di- 
i^de  the  pcopefty  as'£jD|d  amnong.  them- 
selves. With  respect  to  liOuis|i  Uriah's 
shara,  faowev^,  the  option-  no  longer  ex- 
iated  'y  for  it  wajs  an  option  given  e^pr^sfil^ 
.jqnl^  to  tl^e  soryivors^  that  is,  to  the  ^r- 
yi^APff  childfen,  apdupt  to  th^ir  .r^iMre- 
seatativef^  or  Jto  others  cl^ia^ixig  thjvjiigh 
them;  and  liouisa  Parish  diea  without 


having  exercised  that  option.  Cohse* 
quently  her  share  must  remain  in  the  cha- 
racter which  the  testator's  direction  for 
sale  had  given  it,  that  of  money. 

Vice  CAa»cc/for.— Even  if  we  suppose 
the  right  of  election  gone,  does  not  the 
question  t^ke  this  shape — The  property  is 
in  fact  land ;  and  is  the  substantial  mean- 
ing of  the  win  any  thing  more,  than  to 
give  the  children  an  option  Y)f  converting  it 
into  personal  estate  ?  When  tlie  testator 
says,  "  it  is  my  will  and  desire  that  the 
copyholds  may  be  sold  and  the  produce 
divided,  unless  the  survivors  wotild  rather 
divide  the  estates,"  does  he  not  merely  de- 
clare, that  he  gives  them  land,  but  that 
they  are  to  hare  an  option,  whether  they 
6hall  convert  that  land  into  personal  estate? 

It  seems  to  me,  however,  that  the  right 
of  election  with  respect  to  this  sixth  part 
is  not  gone.  It  continues,  but^coritinaes 
in  the  real  representative  3  and-  this  cus- 
tomary heir  has  the  same  right  of  election, 
which  the  mother  had.  The  option  must 
be  continued  to  the  heir,  unless  the  provi- 
^ns  and  words  of  the  will  are  alike  dis- 
regarded.^  Th^  powerof  electing,  whether 
the  estates  shall  be  sold,  must  continue^ 
tSTtke  time,^at  which  the  testator  has  said 
that  t^  salQ  may  be  made,  has  arrived. 

Mr.  Sugdenj' — ^The  defendant's  view  of 
the  case  is^this  :-^the  property  is  real  estate 
up  to  the  moment  at  which  the  testator 
gives  it  another  character }  the  clause  di- 
recting a  sale  fixes  upon  it,  so  far  as  the 
interests  posterior  to  the  widow's  life-estate 
^r^  concemedj  the  character  of  pioney  im- 
peratively;  an,  election,  indeed,  is  given 
to  the.childreu>  but  it  is  not  their  election 
If hich  is  to  make  it  money;  on  the  cour 
tj:aryi  the  election  given  to  theni  is   to 
bring  it  back  from  the  chsfacter  of  money 
to  that  of  real  estate;  and  this  election 
they  .could  exercise^  as  soon  as  theyv  at- 
Ita^ed  the  age  of  ^,  thpi^h  the  premises 
could  not  have  been  actu^y  sold  till  the 
.death  9f  the  widow.    ' 
,    Viqfi  CAan^^of^— This  copyhold  estate 
•is given. to  the  widow  for  life,  and  .after 
her:death».^  ^c^.fie  divided  between  such 
of  the  t^tator'p  children  as  shall  attain  the 
,agQ  of  %l  years.    One  oC  these  children 
.attfunp  thf  «ge  pf  %l  during  the  life  of  the 
widow,  and  dies  leaving  several  ghil^nj 
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0119  ojf  wboiQ;!  th«  present  uliuotif,;  etaiqas 
her  share  .ojf  the  cbpvholds  m  the  character 
6f  her  ci^oipary  heir.  The  answer  to! 
this  iclaiiD^  ^et  up  by  the  deiQur^er  of  these, 
defendants*  ia } — '^  The  customary  hek  ha3 
here  no  rig^ht;  for  the  testator  proceeds  to 
direct,  that^  after  the  death  of  the  widow^^ 
upoD  the  youqgest.of  the  survivlog.  chil- 
dren attaining  il»  the  premises  shall  be^ 
sold  and  the  produce  .  divided  amo4)g  the 
surviving  children,  lihleas  they  should 
choose  to  taf^e  the,estate  itself;  this  direc^, 
tion  converts  the  estate,  jn  the  considera^ 
tioQ  of  the  Court  of  Chancery,  absolutely 
into  money  ^  therefore,  the  rrght  to  Louisa 
Parish's  share  of  the  estate  did.n0t  desceiyi 
to  )ier  customary  heijri  but  her  pght  iq 
the  sixth  part  of  the  money,  which  may  be 
raised  by  the  sale  of  the  estate^  deYolve4 
tp  Her  personal  representative.'* 

It  seems  to  me*  that  I  shal),  at  the  same 
time,  best  satisfy  both  the  expressed  inten- 
tion of  the  testator,  aod  al^o  the  true  legal 
oi^ration  of  his  words,  by  adopting  a  con« 
struction  different  from  that  for  which  th^ 
defendants  by  their  demurrer  conten4f 
His  meaning  was  this '.7-''  t  give  my 
estates  to  my  wife  during  her  ^If^;  and  at 
her  death,  I  give  certain  parts  o^  thefPtq 
my  younger  children  who  Mtaiin.  Sit  in  i(^:\ 
these  chiloren  may  die :  if  they  dlty  in  i\\^ 
lifetime  of  my  wife«  i  give  Xhein  suqh  at) 
estate  as  will  vest  in  thjsir  heii84,  J^t  th9 
death  of  my  wife,  it  will  b.e.  conv«xiieqt 
that  those*  who  frf^,. entitled  to  the  pr^^ 
mises*  should  have  ^n  option  to  compel  (| 
salej  and*  therefore,  I  dlrecj;  thai  thosi^ 
who  are  entitled  tp  clfpn^  the  estate  at  thq 
death  of  my  wife,  .shi^U  have.^  election  ^q 
take  either  their  sharea  of  the  estate  it^^f, 
or  their  shares  of  the  money.''  .     •  •( 

Adopting  this  construction  of  the  ^yi^j 
I  am  Qonseqaeotly.of  opinion,  that  ,t]^ 
plainti^,  at  the  death  pf  bis  mother,  }^-{ 
came  entitled  to  her  share  of .  the  copy*) 
hold  premises*  &nd  that  lie  has  the  elec^ 
tion  to  take  that  share  either  as,mf>ney.p)( 
as  land.* 

This  decision  the  defendants  bfou|;ht 
imder  the  review  of  the  Lord  ChanceU<)|}i  . 

•felOrWn|;Mlei,,^?Vesey*33a,         .'.  i' 
VanV.Jpariiett,5aVwy«  Wf»  .     -    w 


,  The  final  jndjpnent  pf  hl^iJUjfdsWp  ym 
to  the  follbw^ng  effect  :-r- ,    .  . 

'1  have  read  tnis  will  over  and  over  again 
with  great  attention.  x)ut  bf  respi^t  tp^e 
dfecision  of  the  court  lielow-;  but*  after  BfL 
the  .consideration  I  can  give'  i!he  shbject*  X 
cannot  concur  in  that  decisTon. 

I  understand  that  all  the  chitdi^en  at-^' 
tained  21  in  the  lifetime  of  the  widowy  apd 
that  no  act'  was  done  by  them  whilst  all 
living,  determining  to  keep  the  estate  as  real 
estate.  Under  these  Circumstances,  I  thinW 
the  estate  was  an  estate  directed  and  de-« 
sired  by  the  testator  to  be  sold,  and  that 
tjl^ose  who  represent  a  deceased  child  are 
entitled  to  her  share  of  the  produce  of  th^ 
sale  as  money. 

The  decree  must  declare  aocordinglif* 
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Dm.  6  &  10.  j   c^J-^Y!"*  "•  FA^J^P"-'         • 

,   An  i>fficef  cannot  pledge  or  mortgctge  hu 
commiisionl  '  ^  ' 

If  an  qfficet  pledget  his  commisHonds  a 
$ecHrUgj9r  a  iqq^,,  9nd  c<mtxa<^tf  vxUh  ihe 
Under  to  sell  ike  commission  ana'ffepQtf  i^ 
iteii  out  of  ifie  prqoeeds  of  the  safcj  the^f 
tender  wil^  neverthetess  te  postpone^  '9 
bQu^  idt  creditors  claiming  undeic  dif  efl^ir 
iabje  nmgnm^nl  (^  fhe.nioj^  appf  thi^ 
sak  has  been  effected,, find  no^Mmng  «^ 
notice  of  their  debtor* ^  p'ri^r  contfw>i.  ,     . , 

The  lender  if  money  upon  itijf  i^cui'^ 
of  such  contract  at^  4^/^^*fr  ^^^  ^^vk 
entitled  io  any  preference  ppeii'  tjie  gen^Oii 
creditors  of  the  bprf  Pfizer*    .  .  .  ,. 

In  January  ;aid.  the  plain tifffij  ^^  i}m 
agents. of  Charks  Fallou,  wjio  was  a  cap-> 
tain  in  a  regiment  of  dragqons*  sold  l^^ 
CQfnmissiii^nv  aftei:  leaive  \is^  been  du^y  pb- 
^h)ed*  to  Liei^lf  nant  Bixmey*  and  reqeiye4 
the  purchase-money.  Upon  this  fund  ya* 
rious  cvedit«r8  of  Fallpn  made  dema^^^  ; 
af>d  as  there  ifas  notf  e^oug^h  to  satisfy  4h|| 
debt^  due  tp.  aU,  each  c]ainie4  a  priority 
over  tjie  others.  Under  thefs^  circiuar 
s^i^ses,  the  plaiutiffs  filed  a  biU  of  inters 
pleader,  and  paid  the  money  into  courts 
Title  original  decide  ordered  afeft^rel^ie  4y| 
the  H^^,  tp  iuqi^ir^  int^  the  .pfiof itiea  ^ 
^  Ife^eqtUrp  era4Hpr?  of  F^on,  ifha^it 
leged.f  1^9^  th^  h^d  mj  io^t^Pm  th^  AloA; 
W4,lMbibj  M%  fW^  J«»4e  if  ymufUlcf  itf 
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that  decree,  stated  the  opposite  claims,  and 
the  circumstances  under  which  they  arofe/ 
to  be  as  follows  : — 

In  the  first  place,  the  Master  found,  that 
Charles  Fallon,  on  the  12th  day  of  January 
*I8I5,  made  and  delivered  to  the  plaintiffs 
a  paper  writing  in  the  words  and  figured' 
following:-^  . 

"  Sums  to  be  retained  by  Messrs.  Coll- 
yer  out  of  the  purchase-money  of  my  troop 
ID  the  Eleventh  Dragoons,  as  lodged  by 
Lieutenant  Binney  of  that  regiment,  viz.* 

1785^ 

Regimental  debts.   Lieutenant 

Binney*s  acceptance  -  £500  0  O 
Messrs.  Armit  and  Borough  116  1  1 
Captain  Duberly  per  his  draft  50  0  0 
Messrs.  Fairlie,  Bonham  &  Co., 

and  for  which  I  have  given  a 

separate  authority         •         50O    0    O 

1  hereby  authorize  Messrs.  Collyer  to  re- 
tain the  idx>ve  sum  out  of  the  purchase- 
money  of  my  troop  lodged  in  their  hands. 
Charles  Fallon,  Capt.  11th  Drag.** 
Ltrndm^  l^ih  Jan.  1815. 

In  the  next  place,  the  report  stated,  that 
Charles  FalloD,  on  the  19th  day  of  Mtfrch 
1807,  signed  aiid  delivered  a  note  ih  the 
words  following,  viz. — **  JUndtm,  JUgftk 
19/A,  1807, 1  hereby  acknowledgje  to  have 
received  from  Mr.  Richard  Campbell  Ba- 
asett,  the  sum  of  150/.  on  tUe  31st  of  Ja- 
niiary  1807»  and  on  this  date,  the  stim  of 
Zi^.,  making  in  all  500l.,  which  I  ^ng^ge 
to  repay  liim  on  demand,  with  interest,* 
from  the  respective  dates ;  and  it  is  hereby 
understood  that  my  commission,  as  a  lieu- 
tenant in  the  llth  regiment  of  dragootis, 
is  deposited  with  Mr.  Bazett  as  a  secnrit}^' 
for  those -sums. 

These  sums  of  I50f.  and  350/.  had,  it  ap- 
peared, been  advanced  by  Bazett  6n  behalf 
of  a  Mr.  Colvin  of  Calcutta.' 

Itie  Master  further  found,  '*  that,  in  the 
month  of  September  1809,  Charles  Fallon 
beitt^  about  to  purchase  a  ca^tsdn*s  com- 
mission in  the  said  raiment  of  dragoons^ 
but  unable  to  advance  the  sum  Of  1900ff. 
necessary  for  such  purchase,' applied  to 
Richard  Campbell  Baziett,  as  the  BXiopitj 
of  Alexander  ColViti,  to  advance  the  same  / 
that  the  stoid  Alexander  CoIViii  bad  in- 
strucMd  Bazett  Co  advtoc^  the  «um  tiee^ 
sary  for  sweh  fiulrpose,  upon  cofcdHicM^tbat 


the  said*. Charles  Gallon  should  enter  into  a 
botid  for  securing  the  payment  thereof,] 
together  with  the  further  sum  of  600/.  thea 
due  from  him  to  Alexander  CoTvin,  (in 
which  were  included  the  two  sutns  of 
150/.  and  350/.  hereinbefore  mentioned, 
with  the  interest  due  thereon,)  and  that 
he  should  deposit  with  .the  said  Richard 
Campbell  Bazett  the  commission  which 
he  then  held,  or  which  he  might  there- 
after hold  in  the  said  regiment ;  that, 
accordingly,  Richard  Campbell  Bazett, 
in  the  month  of  September  1809,  ad- 
vanced the  sum  of  1900/.;  that  Charles 
Fbllon,  by  his  bond,  dated  the  16th  day 
of  the  same  month  of  September  1809, 
became  bound  to  Alexander  Colvin  in  the 
penal  sum  of  5000/.,  with  condition  to  be 
void  if  Fallon  should  insure  the  sum  of 
2000/^  in  some  of  the  insurance  offices  in 
London  or  Westminster  to  answer  Col- 
.yin*s  debt,  and  pay  the  sum  of  2,500/.  and 
interest,  at  5  per  cent  per  annum,  by  an- 
nual instalments  of  500/.  each  ^  *  and  that 
Charles  Fallon  purchased  a  captain's  com- 
mission in  the  llth  regiment  of  dragoons,' 
and  deposited  his  commission  with  the 
said  Richard  Campbell  Bazett,  in  whose 
hatids  it  still  remained.  The  Muster  also 
fotmd;  that,  by  indenture,  dated  the  llth 
day  of  September  1812,  and  made  between 
Charles  Fallon  of  the  first  part,  Richard 
CampbellBazett  of  the  second  pan,  and 
the  several  persons  whose  hands  and  seals 
wiere  thereunto  set  and  fixed,  being  credi- 
tors of  the  Slid  Charles  Fallon,  of  the  third 
part,  Charles  Fallon  agreed  that  his  cap- 
tain's commission  should  remain  in  the 
hands  of  Richard  CampbellBazett  for  se- 
curing payment  of  the  sum  of  800/.,  being 
the  amount  of  a  composition  entered  into' 
by;  Charles  Fallon  with  his  said  other  cre- 
dil6rs,  provided  there  should  remain  in  the 
hands  of;  Richard  Campbell  Bazett  sufii- 
ciilBt  money  for  that  purpose,  after  satis- 
faction of  all  his  demands  on  Charles  Fal- 
km ;  t  and  that,  on  the  30th  January  1815, 

*  In  the  coune  of  Ihe  argptment,  it  appeared, 
on  refejfence  to  the  bond,  that  the  report  did  not 
itate  the  tenor  of  the  condition  accurately.  The 
cofllKtioD,  in  the  events  -which  happened,  -(for  it 
was  in  an  alteroatiye,)  was,  that  Fallou  should,  at 
^e  end  of  a  year  seB  the  commission,  and  out  of 
the  proceeds  of  the  sale  repay- the  2,5<M)/. 

t  This  indentdre  declared  uso,  that  if  the  com- 
position was  not  paid  widiiii  a  year,  Bakett  s&ould 
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Riclmrd  Campbell  Basett  gave  the  plain- 
.  tifb  notice  of  his  claim^  and  on  the  1st  of 
Febraary  followiog^  sent,  them  a  copy  of 
the  indenture  of  the  11th  day  of  Septem- 
ber 1812. . 

The  Master  fhrther  foui|^,  that  Fallon 
took  the  benefit  of  the  insolvent  act  after 
the  institution  of  the  suit  3  Uuit  one  S.^ 
who»  in  an  order  of  the  insolvent  debtor's 
court,  was  mentioned  as  hb  assispiee,  had 
as  such  assignee  brought  in  a  claim  to  the 
fund  in  dispute,  but  that  no  assignment 
to  S.  of  Fallon's  estate  and  effects  had 
been  produced. 

Upon  this  report  the. cause  was  heard, 
on  further  directions,  by  Sir  Tiiomas 
Plumer.  t 

Mr,  SkadweU  was  for  Bazett : 
Mr.  Home,  for  Fairlie,  Bonham  and  Co., 
and  the  other  creditors,  who  were  par- 
ticularized in  Fallon's  letter  of  the  12th  of 
January. 

For  Bazett,  it  was  contended,  that,  as  * 
an  officer  might  sell  his  commission,  so  it 
was  lawful  for  him  to  pledge  it,  and  to 
contract  with  respect  to  the  money  which 
might  afterwards  be  raised  by  selling  it  j 
that  Fallon,  both  by  his  deposit  and  by  his 
contract,  had  bound  the  money ;  and  that  it 
was  not  competent  to  him  to  make  an  as- 
signment of  any  part  of  that  money  incon- 
sistent with  his  prior  engagements. 

On  the  other  hand,  it  wa3  answered, 
that  specific  creditors,  by  the  paper  writing 
of  the  12th  of  January,  obtained  an  assign- 
ment of  a  certain  part  of  an  existing  fund  -, 
that  they  knew  nothing  of  and  had  no  con- 
cern with  the  engagements  between  Fal- 
lon and  Bazett  5  that  there  was  no  autho- 
rity for  holding  that  an  officer  could  depo- 
sit his  commission ;  and  that  such  a  deposit 
could  create  no  lien  except  on  the  paper  or 
parchment  actually  deposited. 

No  argument  was  permitted  for  the  as- 
signee under  the  insolvent  debtor's  act; 
because  the  title  of  the  person  claiming  to 
be  such  assignee  did  not  appear  upon  the 
report. 

Tkp  Hosier  ^f  the  RolU  was  clearly  of 
opinion,  that  Bazett  coul4  not  succeed  in 
his  claim.     His  lien,  said  his  Honour,  if 

have  authority  to  sell  the  commission,  and  to  sa- 
tisfy, out  of  the  purchase-money,  first  his  own 
debt,  and  then  the  compositlou. 
I  In  December  1823., 


he  had  any,  vami  have  arisen  either  from 
deposit  or  from  contract.  The  deposit  was 
nothing ;  for  an  officer  had  no  right  to  de- 
posit his  commission.  It  was  the  authority 
under  which  he  acted  5  he  could  not  sepa- 
rate it  from  liimself,  or  by  any  species  of ^ 
assignment  or  mortgage,  give  another  an' 
interest  in  it.  In  common  language,  in- 
deed, an  officer  was  in  certain  cases  spoken 
of  as  selling  his  commission.  But  the 
transaction,  so  spoken  of  as  a  sale,  pro- 
ceeded entirely  from  the  special  permission 
of  the  crown. 

Then  with  respect  to  contract,  that  can 
bind  only  those  who  are  parties  to  the  con- 
tract }  nor,  except  as  between  those  par* 
ties,  can  it  bind  that  which  is  the  subject- 
matter  of  the  contract.  It  can  have  no 
effect  upon  the  rights  of  third  persons,  un- 
less they  are  volunteers,  or  have  notice. 
But  Fairlifc,  Bonham  and  Co.,  and  the 
others  who  stand  in  the  same  situation 
with  them,  are  band  fide  creditors  j  and  it 
is  not  stated,  that  they  had  notice  of  the 
contract  between  Fallon  and  Bazett.  Con- 
isequently  their  rights  cannot  be  touched 
by  that  contract. 

Under  these  circumstances  1  the  letter  of 
the  12th  January  1815,  is  an  equitable  as- 
signment of  Fallon*s  share  in  action  ;  and 
the  creditors  specified  in  it  are  entitled  to 
priority. 

The  decree  directed  the  principal,  inte- 
rest, and  costs,  of  Fairlie,  Bonham  and  Co., 
Armit  and  Borough,  and  Duberley,  to  be 
paid,  and  that  the  residue  of  the  fund 
should  be  transferred  to  Bazett. 


A  petition  of  rehearing  was  presented 
by  the  assignee  under  the  insolvent  act, 
complaining  of  so  much  of  Sir  Thomas 
Plumer's  decree  as  directed  the  residue  of 
the  fund  to  be  paid  to  Bazett,  and  praying 
that  the  petitioner  might  be  declared  en- 
titled to  that  residue  for  the  purpose  of 
distribution  among  Fallon's  general  cre- 
ditors. 

3Ir.  Roupell,  appeared  for  the  petitioner: 
Mr.  Home  and  Mr.  SkadweU,  contr^ 
The  respondents  admitted  by  their  coun- 
sel, that  the  petitioner  was  the  assignee  * 

*  The  assignment  was  in  court.    The  reason 
livhy  it  had  not  been  produced  bcf^rq  the  Master 
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under  the  insoWeiit  act  of  Fallon's  estate 
and  effects. 

For  the  petitioneri  it  was  stated,  that  the 
question  between  him  and  the  other  par- 
ties had  never  been  decided  by  the  court. 
At  the  former  hearing  he  was  not  in  a  con- 
dition to  assert  his  right ;  and  Bazett  de- 
tained the  residue,  as  being  the  only  per- 
son then  before  the  court  who  could  put 
in  a  claim.  But  now  that  the  formal  ob- 
jection which  then  stood  in  the  petitioner's 
way  was  removed,  the  case  was  altogether 
different.  He  did  not  controvert  the  pre- 
ferable right  of  those  creditors  to  whom 
the  decree  had  given  the  first  priority  j  but 
he  contended,  that,  if  Bazett  was  post- 
poned to  them,  he  could  not  be  entitled  to 
be  preferred  to  the  general  creditors.  The 
transactions  and  instruments,  upon  which 
Bnzett  relies,  were  anterior  to  the  equi- 
table assignment  to  those  creditors  whose 
priority  has  been  established ;  consequently, 
if  those  transactions  and  instruments  gave 
him  any  equitable  title,  that  title  must 
have  prevailed  against  the  subsequently 
created  equity  of  those  other  creditors.  It 
has  not  so  prevailed  $  *and  his  failure  in 
that  claim  proves  that  he  has  no  equity. 
He  is  merely  a  specialty  creditor. 

For  Bazett,  it  was  replied,  that  the  con- 
tract between  Bazett  and  Fallon  bound  the 
proceeds  of  the  sale  of  the  commission  as 
against  Fallon,  and  that  Fallon's  assignee 
could  not  be  in  a  better  situation  than  Fal- 
lon himself  would  have  stood  in.  Biizett 
had  not  obtained  the  first  priority,  because 
others  had  gotten  an  equitable  assignment 
which  bound  the  subject  specifically  3  but 
the  present  petitioner  had  no  title  of  that 
sort  to  oppose  to  the  contract  on  which 
Bazett  relied. 

Master  of  the  Rolls.^lt  appears  to  me, 
that  Bazett  cannot  substantiate  the  claim 
which  he  now  sets  up. 

At  the  time  when  Fhllon  deposited  his 
commission,  and  executed  the  bond  and 
indenture  on  which  the  ailment  for  Ba- 
zett proceeds,  it  was  not  competent  to  him 
to  have  alienated  the  commission,  nor  to 
authorize  another  person  to  sell  it,  nor  to 
assign  the  future  proceeds  of  the  sale.    It 

was,  that,  in  consequence  of  the  chan^  of  soli- 
citort  who  represented  the  insolvent's  estate^  the 
assignment  could  not  thu  be  fbond. 


is  c1ear«  that  the  covenant  in  the  deed  of 
1812,  giving  Bazett  the  power  of  sale, 
could  never  have  been  enforced.  When  a 
person  holding  a  commission  is  allowed  to 
sell  it,  that  is  merely  by  the  favour  of  the 
crown  ;  and  the  Same  principles  of  policy, 
which  forbid  the  assignment  of  an  officer's 
pay,  apply  to  a  transaction  like  this. 

In  fhct  the  sale  did  not  take  place  under 
the  deed  of  181^ ;  nor  did  Bazett  pretend 
to  act  under  the  powers  which  that  instru- 
ment gave  him.  Fallon,  having  obtained 
the  requisite  permission  from  the  crown, 
through  the  commander-in-chief,  effec 
fuates  a  sale  in  1815 ;  and  the  purchase- 
money  is  paid  into  the  hands  of  his  agents, 
the  Messrs.  CoUyer.  Could  Bi^tt  have 
ma'ntained  an  action  at  law  against  these 
gentlemen  for  money  had  and  received  to 
his  use  ?     Clearly  not. 

The  claim  of  the  other  creditors,  whose 
priority  has  been  established,  stands  on  a 
different  footing.  The  appropriation  wade 
by  Fallon  in  their  favour,  was  an  appro- 
priation, not  of  money  to  be  received  for 
the  future  sale  of  a  commission,  but  of 
money  which  had  been  actually  received 
by  the  Messrs.  Collyer  on  his  account,  and 
for  which  they  were  indebted  to  him.  The 
moment  the  letter  of  (he  12th  of  January 
1815,  was  delivered  to  the  Messrs.  Collyer, 
they  became  trustees  of  so  much  of  the 
fund  for  the  persons  to  whom  that  letter 
directed  payment  to  be  made. 

Thus,  it  is  evident,  that  in  January  1815, 
Fallon  had  the  power  of  appro|Sriating  this 
fund,  and  did  accordingly  appropriate  part 
of  it.  If  Bazett  has  any  title,  it  can  only 
be  by  virtue  of  some  similar  appropriation 
in  his  favour.  No  such  appropriation  has 
been  made;  on  the  contrary,  FVdlon  ob- 
jected to  the  payment  of  any  part  of  the 
money  to  Bazett. 

At  the  time  when  Fallon  took  the  bene- 
fit of  the  insolvent  act,  the  residue  was  an 
unappropriated  debt  due  to  him  from  the 
Collyers,  and,  consequently,  passed  to  faia 
assignee.  The  part  of  the  decree  com- 
plained of  must  therefore  be  reversed,  and 
the  petitioner  declared  entitled  to  the  re- 
sidue. 
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1824. 
June  SO,  July  18, .  . 
Dec.  30,  and  in-  J"  "ackklli,.  macaulay. 

tervening  days. 

A  biti  stating  that  two  distinct  actions 
far  libel  have  been  commence^  against  the 
plaintiff' in  eguitg^  to  which  Ike  has  put  in 
pleoM  of  justification,  and  praying  a  dis- 
covery^  and  also  one  or  more  commissions  to 
examine  witnesses  abroad  in  aid  of  his  de- 
fmce  at  law,  is  multifarious. 

The  bill  was  aied  by  Edward  Shackell, 
Thomas  Arrowsniith  and  William  Shack,- 
^\,  against  Zachary  Macaulay.  It  stated, 
that  there  had  been  in  October  and  Nor 
▼ember  18^,  and  still  was  printed  and 
pu^lisbed^  a  weekly  newspaper^  entitled 
*'  John  Bull;  '*  that  towards  the  latter  end 
of  the  year  1893,  a  controversy  arose  rela- 
tive to  the  situation  of  the  West  Indian 
islands^  and  the  slave  population  there ; 
that  the  plaintiff,  Edward  Shackell,  as  the 
printer  and  publisher  of  that  newspaper, 
eognged  in  such  controversy,*  and  pub- 
lished in  the  said  newspaper  divers  articles 
of  intelligence,  arguments,  and  observa- 
tioDfi,  in  and  about  such  controversy  $  that 
the  defendant  had  been  for  many  years  ac- 
tively engaged  in  divers  societies,  profess- 
ing to  have  for  their  object  the  abolition 
otihe  dave  trade,  the  improvement  of  the 
oonddtipn  of  the  negro  population  of  the 
West  Indies  and  the  civilization  of  the 
west  coast  of  Africa  ;  that  the  defendant 
took  an  ffttive  part  in  the  above-men- 
tioned controversy  on  the  side  opposite 
to  that  advocated  in  the  said  newspaper ; 
and  that  in  the  course  of  such  controversy, 
the  plaintiff,  Edward  Shackell,  printed  and 
published,  on  the  £6th  October  1^23,  a 
number  of  the  -newspaper  containing  a 
passage,  which  was  set  forth  in  words  an^ 
figures;  and  on  the  9th  of  November, 
another  number  containing  also  a  certain 
passage,  which  likewise  was  set  forth  in 
words  and  figures.  The  bill  then  pro- 
ceeded to  allege,  that  Zachary  Macaulay 
took  no  notice  of  these  numbers  of  the 
newspaper  till  the  end  of  January  1894, 

*  This  case,  one  of  the  most  impoituit  m  princi- 
ple which  has  been  decided  for  nuuiy  yean,  came 
on  in  three  iucceasive  stages.  We  have  thought 
it  better  to  give  the  whole  in  one  continuous  state- 
ment, though  two  of  the  stares  of  argument,  and 
two  of  the  decisionsj  were  pnor  to  this  term. 


when  having  learned,  as  the  fact  was,  thdt 
the  witnesses  by  whose  testimony  the 
plaintiffs  could  establish  and  prove  the  se- 
veral allegations  contained  in  the  before- 
mentioned  passages,  were  abroad  and  not 
likely  to  be  in  England,  he,  in 'Hilary 
Term  1894,  commenced  two  several  ac- 
tions at  law  against  the  plaintifis,  in  his 
Majesty's  Court  of  King's  Bench ;  that  in 
the  first  count  of  the  declaration  filed  in  one 
of  such  actions,  he  complained  pf  the  whole 
of  the  aforesaid  passage,  printed  on  the 
96th  of  October  1843,  as  vbeing,  and 
charged  the  same  to  be,  a  false,  scanda- 
lous, malicious,  and  defamatory  libel  con- 
cerning him ;  that  in  such  count,  he  set  forth 
the  whole  of  the  said  passage  in  its  exact 
words  and  figures)  and  that  in  the  9d,  8d, 
4th,  5th,  and  6th  counts  of  such  declara*- 
tion,  be  set  forth  the  particular  parts  of 
the  passage  3  that  he  laid  his  damages  at 
10,000/. ;  and  that  by  leave  of  the  Court 
of  Kind's  Bench,  the  plaintiffs,  on  the  29th 
of  May  1824,  pleaded  divers  pleas  to  that 
action,  in  justification  of  the  several  alle- 
gations contained  in  the  passage  published 
on  the  26th  of  October  1623,  affirming 
that  the  statements  there  made  were  true. 
Similar  allegations  were  made  with  respect 
to  the  declaration  and  proceedings  in  the 
action  relative  to  the  libel  of  the  9th  of 
November.  It  was  added,  that  Z.  Macau- 
lay threatened,  unless  restrained  by  the  in- 
junction of  the  court,  to  press  on  the  trial 
of  those  actions,  without  allowing  the 
plaintiffs  to  prove  the  truth  of  the  allega- 
tions contained  in  the  passages  complained 
of  3  and  though  applied  to  for  that  pur- 
pose, refused  to  consent  to  a  commission  or 
commissions  issuing  for  the  examination 
of  such  of  the  plaintiffs*  witnesses  as  were 
abroad.  The  bill  next  averred,  *'  that 
the  several  statements  or  allegations  fol-* 
lowing,'  pleaded  in  and  by  the  said  pleas, 
some  or  one  of  them,  are  respectively 
true  3 "  and  then  it  repeated,  by  way  of 
charge,  all  the  statements  contained  in  the 
justificatory  pleas  to  the  two  actions.  The 
last  charge  was,  that  "  divers  of  the  wit- 
nesses, by  whom  alone  the  plaintiffs  can 
prove  the  several  matters  aforesaid,  are 
abroad  on  the  west  coast  of  Africa,  and  !n 
the  West  Indies/and  in  other  parts  beyond 
the  ieas,  and  that  i^t  plaintiffs  are  unable 
to  jiroceed  to  trhd  in  the  afbresaid  actions^ 
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und^  the  iiwolveiit  act  of  Fallon's  estate 
and  effects. 

For  the  petitioner^  it  was  stated,  that  the 
question  between  him  and  the  other  par- 
ties had  never  been  decided  by  the  court. 
At  the  former  hearing  he  was  not  in  a  con- 
dition to  assert  his  right ;  and  Bazett  de- 
tained the  residue,  as  being  the  only  per- 
son then  before  the  court  who  could  put 
in  a  claim.  But  now  that  the  formal  ob- 
jection which  then  stood  in  the  petitioner's 
way  was  removed,  the  case  was  altogether 
different.  He  did  not  controvert  the  pre- 
ferable right  of  those  creditors  to  whom 
the  decree  had  given  the  first  priority  5  but 
he  contended,  that,  if  Bazett  was  post- 
poned to  them,  he  could  not  be  entitled  to 
be  preferred  to  the  general  creditors.  The 
transactions  and  instruments,  upon  which 
Bnzett  relies,  were  anterior  to  the  equi- 
table assignment  to  those  creditors  whose 
priority  has  been  established  5  consequently, 
if  those  transactions  and  instruments  gave 
him  any  equitable  title,  that  title  must 
have  prevailed  against  the  subsequently 
created  equity  of  those  other  creditors.  It 
has  not  so  prevailed ;  'and  his  failure  in 
that  claira  proves  that  he  has  no  equity. 
He  is  merely  a  specialty  creditor. 

For  Bazett,  it  was  replied,  that  the  con- 
tract between  Bazett  and  Fallon  bound  the 
proceeds  of  the  sale  of  the  commission  as 
against  Fallon,  and  that  Fallon's  assignee 
could  not  be  in  a  better  situation  than  Fal- 
lon himself  would  have  stood  in.  Bazett 
had  not  obtained  the  first  priority,  because 
others  had  gotten  an  equitable  assignment 
which  bound  the  subject  specifically  3  but 
the  present  petitioner  had  no  title  of  that 
sort  to  oppose  to  the  contract  on  which 
Bazett  relied. 

Master  of  the  /?o/&.— It  appears  to  me, 
that  Bazett  cannot  substantiate  the  claim 
which  he  now  sets  up. 

At  the  time  when  Fallon  deposited  his 
commission,  and  executed  the  bond  and 
indenture  on  which  the  argument  for  Ba- 
zett proceeds,  it  was  not  competent  to  him 
to  have  alienated  the  commission,  nor  to 
authorize  another  person  to  sell  it,  nor  to 
assign  the  future  proceeds  of  the  sale.    It 

was,  that,  in  consequence  of  the  chani^e  of  soli- 
dton  who  represented  the  insolvent's  estate^  the 
«8si{^intnt  could  not  then  be  foimd. 


is  clear,  that  the  eoi^nant  in  the  deed  of 
1812,  giving  Bazett  the  power  of  sale, 
could  never  have  been  enforced.  When  a 
person  holding  a  commission  is  allowed  to 
sell  it,  that  is  merely  by  the  favour  Of  the 
crown  5  and  ihe  Same  principles  of  policy, 
which  forbid  the  assignment  of  an  officer's 
pay,  apply  to  a  transaction  like  this. 

In  fact  the  sale  did  not  take  place  under 
the  deed  of  181'2 ;  nor  did  Bazett  pretend 
to  act  under  the  powers  which  that  instru- 
ment gave  him.  Fallon,  having  obtained 
the  requisite  permission  from  the  crown, 
through  the  commander-in-chief,  effec 
fuates  a  sale  in  1815  ;  and  the  purchase- 
money  is  pai<f  into  the  hands  of  his  agents, 
the  Messrs.  Collyer.  Could  Bazett  have 
ma'ntained  an  action  at  law  against  these 
gentlemen  for  money  had  and  received  to 
his  use  ?    Clearly  not. 

The  claim  of  the  other  creditors,  whose 
priority  has  been  established,  stands  on  a 
different  footing.  The  appropriation  made 
by  Fallon  in  their  favour,  was  an  appro- 
priation, not  of  money  to  be  rccdved  for 
the  future  sale  of  a  commission,  but  of 
money  which  had  been  actually  received 
by  the  Messrs.  Collyer  on  his  acconntt  and 
for  which  they  were  indebted  to  him.  The 
moment  the  letter  of  the  12th  of  January 
1815,  was  delivered  to  the  Messrs.  Collyer, 
they  became  trustees  of  so  much  of  the 
fund  for  the  persons  to  whom  that  letter 
directed  payment  to  be  made. 

Thus,  it  is  evident,  that  in  January  1816, 
Fallon  had  the  power  of  appro|Sriating  this 
fund,  and  did  accordingly  appropriate  part 
of  it.  If  Bazett  has  any  title,  it  can  only 
be  by  virtue  of  some  similar  appropriation 
in  his  favour.  No  such  appropriation  has 
been  made ;  on  the  contnuy,  FVdlon  ob- 
jected to  the  payment  of  any  part  of  the 
money  to  Bazett. 

At  the  time  when  Fallon  took  the  bene- 
fit of  the  insolvent  act,  the  restdue  was  an 
unappropriated  debt  due  to  him  from  the 
Collyers,  and,  consequ^tly,  passed  to  his 
assignee.  The  part  of  the  decree  com- 
plained of  must  therefore  be  reversed,  and 
the  petitioner  declared  entitled  to  the  re- 
sidue. 
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June  30.— Vice  Chancellor. 
In  this  case  the  defendant  in  equity,  has 
brought  two  seyeral  actions  for  two-  several 
printed  papers  called  by  him  libels,  and 
said  to  have  been  published  by  the  plain- 
tiffs In  equity.  It  is  contended,  that  he 
might  have  joined  both  these  causes  of  ac- 
tion in  the  same  declaration.  It  may 
be  so ;  hut  that  is  not  a  point  which  I 
have  occasion^  in  any  degree,  to  consider 
here  5  for  be  has  not  thus  joined  these  two' 
causes  of  act  ion  >  if  he  might  have  done  so. 
He  has  thought  fit  to  bring  two  separate 
actions^  in  each  of  which  he  is  entitled  to 
a  distinct  and  separate  defence.  To 
these  actions  the  defendants  at  law  have 
put  in  distinct  pleas  in  justification  3  and 
they  have  now  filed  a  bill  for  a  commission 
for  the  examination  of  witnesses  to  furnish 
matter  in  aid  of  these  defences,  which  they 
have  put  upon  the  record  by  their  pleas. 
The  question  is,  whether  the  principles  or 
the  practice  of  a  court  of  equity  will  per- 
mit one  bill  to  be  filed  for  a  cotn mission, 
which  is  to  furnish  matter  of  defence  in 
two  distinct  actions. 

As  far  as  my  experience  goes,   this  is 
altogether  an  experiment.  I  have  no  recol- 
lection of  any  bill,  ei'cr  filed  for  a  com- 
mission to  furnish  matter  of  defence  to  two 
distinct  actions;  and  I  cannot  but  think  this 
record  has  been  framed  without  the  oppor- 
tunity of  giviug  very  strict  attention  to  the 
difficulties  and  injustice  which  would  grow 
out  of  such  a  course  of  proceeding,  if  it 
could  be  maintained.     The  commission, 
upon  such  a  bill,  proceeds  upon  an  order  of 
the  court,  authorizing  certain  persons  to 
take  evidence  upon«the  matters  contained 
in  the  pleadings  ;  and  the  matters  contain- 
ed in  the  pleadings  would   necessarily  be 
the  whole  matters  referring  by  way  of  de- 
fence to  the  two  distinct  actions  brought  at 
law.   Now  the  first  consequence  would  be, 
that  the  plaintiff  at  law  would  necessarily 
be  delayed   in  the  trial  of  each   action, 
until    the  defendants   had   been   able   to 
prepare    themselves    by  testimony  to  de- 
fend themselves  in  both.     This  alone,  it  is 
plain,  is  great  injustice,  without  proceeding 
further  ;  but  the  injustice  does  not  rest 
here.    Suppose  that  the  commission  is  re- 
turned, the  testimony  is  not  to  be  published 
until  the  action  is  ready  for  trial  at  law ) 
for  the  court  does  not  permit  the  publican 


tton  of  testimony  taken  under  a  cominiaslon 
in  aid  of  a  trial  at  law,  until  the  trial  at  law 
is  to  take  place  5  and  for  this  obvious  rea- 
son, because  the  testimony  taken  on  that 
commission  may  happen  never  to  be  used  at 
all.  If  the  witnesses  come  within  the 
jurisdiction  of  the  court,  at  the  time  of  the 
trial,  the  depositions  cannot  be  used;  the 
witnesses  themselves  must  be  examined  5 
the  court  therefore  does  not  permit  the  tes- 
timony to  be  published  before  the  trial, 
because  it  would  furnish  to  the  adverse 
party  an  opportunity  of  knowing  previously 
what  these  witnesses  would  state,  if  they 
happened  to  come  within  the  jurisdiction, 
and  of  shaping  their  ilefence  accordingly  : 
All  which  would  afford  a  great  temptation 
to  perjury,  and  would  defeat  the  ends  of 
substantial  justice.  Such  being  the  rule  of 
the  court,  founded  on  clear  principles,  the 
consequence  is,  that  all  these  depositions 
taken  upon  this  commission  would  be 
published  upon  the  first  trial;  then,  before 
the  second  trial  comes  on,  the  parties, 
by  reason  of  the  former  publication  of 
the  depositions,  are  in  possession  of  the 
evidence  by  which  the  second  action  is  to 
be  met,  and  they  are  exposed  to  all  that 
injustice,  which  it  is  the  object  of  this  re- 
gulation to  prevent. 

It  is  said,  that  this  inconvenience  may  be 
avoided,  for  the  court  may  grant  a  distinct 
commission  with  respect  to  each  distinct 
cause  of  action.  The  first .  inquiry  is, 
whether  that  is  the  form  in  which  these 
plaintiffs  have  shaped  their  case  here  5  is 
this  a  bill  in  which  they  call  on  the  court 
to  grant  distinct  commissions  with  respect 
to  the  separate  defence  in  each  distinct  ac- 
tion ?  It  was  said  in  argument  that  such  is 
the  form  of  the  bill^  because  they  pray  that 
one  or  more  commissions  may  be  granted. 
When  a  bill  prays  one  or  more  comnais- 
sions,  it  does  not  mean  one  or  more  com- 
mission to  be  founded  on  a  new  principle 
or  precedent,  but  one  or  more  commissions 
according  to  the  practice  of  the  court  j  that 
is,  if  one  commission  cannot  satisfy  the 
whole  justice  of  the  case,  then  that  there 
may  be  one  or  more  commissions  to  other 
places,  and  so  on  ;  each  commission  com- 
prehending all  the  matter  alleged  in  the 
pleadings.. 

Suppose,  however,   that  this  bill  had 
been  framed  as  the  cose  is  put  in  argu- 
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ment>  wbold  there  be  no  injustice  in  grant- 
ing two  distinct  eotnmissions  in  respect  of 
tlie  separate  matter  "virliich  is  to  form  the 
defence  of  the  two  distinct  actions  ?  Ac- 
cording to  the  practice  of  the  courts  the 
moment  the  commission  is  returned,  the 
party  defendant  io  equity  is  entitled  to  his 
costs.  The  first  tommission  is  returned  ; 
what  would  be  the  case  then  >  Would  the 
party  defendant  in  equity  be  entitled  to  his 
costs  ?  No  ;  for  there  would  be  a  com- 
mission yet  to  be  returned  relative  to  the 
Other  action,  and  he  could  not  have  his 
costs  until  that  commission  was  also  re- 
turned. That  would  be  obvious  injustice. 
It  is  not  alleged  (unless  it  be  in  the  un<- 
der- writing  cases  which  hare  been  alluded 
to),  that  a  court  of  equity  has  ever  done 
Any  thing  which  in  any  manner  approaches 
to  the  principle  which  is  now  attempted  to 
be  sustained  in  argument ;  and  ifin  those 
under-writing  cases,  any  thing  similar  has 
been  done,  I  presume  that  the  coart  must 
have  been  influenced  by  the  particular  cir- 
cumstances of  these  suits,  and  therefore 
that  what  has  been  done  in  thsm,  could 
hardly  furnish  a  general  principle. 

It  is  said,  that  if  the  court  has  never 
done  what  it  is  now  asked  to  do,  it  is 
not  too  late  to  make  a  precedent.     Now 
this  court  has  been  much  too  long  esta- 
blished for  any  judge  hastily  to  set  about 
making   a   new  precedent.     If  a  prece- 
dent has  uot  been   found  in  favour  of 
the    particular    practice  which    is    now 
proposed,    the    inference    is,    that     the 
reason  why  no  such  precedent  has  been 
found,   is,    because  it    has    been  always 
thought  inconsistent  with  justice  ;  for  this 
cannot  be  the  first  case  which  would  have 
required  such  a  precedent  to  be  made,  if 
the  precedent  could  have  been  made  con- 
sistently with  principle.  The  non-existence 
of  a  precedent  is  a  sort  of  declaration,  that 
the  proposed  mode  of  proceeding  would 
not  be  conducive  to  the  general  ends  of  jus- 
tice.   These  are  the  views  which  I  am 
obliged  to  apply  to  this  case.    I  am  of  opi- 
nion, therefore,  that  the  objection  taken  by 
f^is  demurrer  cannot  be  removed  upon  any 
Consideration  of  the   principles  and  prac- 
tice of  the  court,  and  that  a  bill  will  not  lie 
for  a  commission  to  examine  witnesses  in 
otider  to  furnish  a  defence  at  law  in  two 
separate  octwns.    Conaeqoenfly,  for  the 


reasons  I  have  stated,  this  d^ttiurrer  fnust 
be  allowed. 


If  A.  brings  an  action  affainsi  B^for  the 
jmbtication  of  a  liM,  and  B,  puts  m  plea 
of  justification,  and  afterwards  ^tes  a  bill 
stating  the  matters  eontained  in  the  pfed, 
and  that  the  witnesses  try  whose  evidence  he 
could  protye  their  truth  are  abroad,  and 
therefore  praying  a  discovery  from  A,  of 
the  matters  so  alleged,  and  one  or  more 
commissions  to  examine  witnesses  abroad  ; 
a  general  demurrer  to  such  a  bill  cannot  be 
sustained. 

In  consequence  of  the  opinion  of  the 
Vice-Chancellor  upon  the  above-mentioned 
demurrer,  the  same  plaintiffs  filed  two  bills 
against  Mr.  Macaulay.  The  one  of  thetn 
was  confined  entirely  to  the  libel  of  the 
Sfith  of  October,  and  the  other  to  the  libel 
of  the  9th  of  November.  With  this  dif- 
ference, they  were  each  of  them,  in  every 
respect,  as  to  their  allegations,  interroga- 
tories, and  prayer,  similar  to  that  bill  com- 
prehending both  libels,  the  tenor  of  which 
has  been  already  stated,  and  to  which  a 
demurrer  was  allowed  on  the  ground  of 
multifariousness. 

To  each  of  these  bills  the  defendant  de- 
murred. 

The  day  fixed  for  the  trial  of  one  of 
the  actions  being  close  at  hand,  the  Lord 
Chancellor  ordered  the  trial  to  be  put  off 
tin  the  demurrer  was  disposed  of. 

Mr.  ShadweU,  Mr. Pepys,Mr, Brougham, 
and  Mr,  Garratt,  were  in  support  of  the 
demurrer. 

The  Solicitor  General,  Mr,  Sugden,  and 
JIfr.  Wakefield,  were  for  the  bill. 

The  demurrer  was  in  the  following 
form  : — *•  This  defendant,  by  protesta- 
tion, &c.  doth  demur  to  the  said  bill,  and 
for  cause  of  demurrer  shows,  that  the  said 
complainants  have  not  in  wid  by  their  said 
bill,  shown  any  right  or  title  to  .the  disco- 
very, or  to  the  commission  and  injunction 
thereby  sought  j  and  for  further  cause  of 
demurrer  this  defendant  showeth,  that  the 
discovery  and  commission  thereby  sought 
appear  on  the  face  of  the  said  bill  to  be 
Sought  in  aid  of  the  said  complainant's  de- 
fence to  an  action  therein  mentioned  to 
htre  betn  brought  a^ed^t  them  bydki)sde« 
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feiidattti^  for  a  defi^matof  UM  by  tbe  said 
blU  adittitted  to  bnvebeen  published  by  the 
Baid  complainant, Edward  Shackell,  against 
hSro  tbia  deSendaDt,  the  publication  of 
which  Ubely  as  appears  on  the  face  of  the 
said  bill,  was  an  indictable  offence  : 

**  And  for  further  cause  of  demurrer,  this 
defendant  showeth>  that  the  discovery  and 
commission  sought  by  the  said  bill,  appear 
on  the  face  of  the  said  bill  to  he  sought  for 
the  purpose  of  enabling  the  said  complmn- 
ant  to  prove  on  tlie  trial  of  the  said  ac- 
tion the  alleged  truth  of  certain  pleas 
therein  mentioned  to  have  been  pleaded  by 
the  said  complainant  to  the  said  action,  but 
which  pleas  are  not  in  the  said  bill  see 
forth  with  sufficient  distinctness,  and  par- 
ticularity to  enable  this  court  to  ascertain, 
whether  the  discovery  and  commission 
sought  by  the  said  bill,  are  material  to  the 
defence  of  the  said  action  : 

"  And  for  further  cause  of  demurrer  as  to 
so  much  of  tbe  said  bill  as  seeks  any  dis- 
covery touching  the  matters  contained  in 
the  libel  or  statement  therein  set  forth,  and 
whereupon  the  said  action  is  foanded,  this 
defendant  showeth,  that  such  matters  ap- 
pear on  the  fece  of  the  bill,  to  be  of  a 
scandalous  and  defamatory  nature  against 
this  defendant,  and  imputing  to  him  moral 
turpitude : 

"  And  as  to  the  residue  of  the  said  bill, 
ihis  defendant  showeth,  that  it  doth  not  ap*^ 
pear  on  the  face  of  the  said  bill,  that  the 
witnesses,  whom  the  said  complainants  seek 
to  examine  under  the  commission  thereby 
prayed,  or  any  or  either  of  them,  were  or 
was  resident  in  this  country  at  the  time  of 
the  publication  of  the  libel  or  statement  in 
the  said  bill  mentioned,  or  have  or  hath,  at 
any  time  since  such  publication,  left  this 
country,  or  gone  into  parts  beyond  the 
teas :   For  which  cause, See'* 

The  demurrer  put  in  to  the  other  bill  was 
in  precisely  the  same  form. 

In  support  of  the  demurrer  it  was  con- 
tended, that  a  proceeding  like  the  present 
was  altogether  anomalous  and  unprece- 
dented ;  nor,  (except  in  the  still  pending 
case  of  Thorpe  v.  Macaulay,*  which 
indeed  might  be  regarded,  in  respect  both 
of  the  parties  and  of  the  circumstances,  as 
the  same  with  that  uow  before  the  court)^ 
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had  it  ever  been  attesapted  to  bira^  wtfi 
impede  a  plaintiff,  who,  to  yindieat^  bis 
character,  was  prosecutiog  an  action  of 
damages  against  a  libeller,  by  making  hiQi 
a  defendant  in  equity  to  a  bill  for  a  dis- 
covery and  a  commission.  Cou^ideriog  bow 
frequent  such  actions  were — how  embit* 
tered  the  passions  of  the  parties  in  such 
tases  generally  were — how  eager  to  avail 
themselves  of  every  mode  of  harassing 
each  other ;  is  it  credible  that  the  records 
of  the  court  would  not  have  furnished 
numerous  instances  of  bills  like  the  pre- 
sent, if  they  were  consistent  with  the  fun- 
damental principles  of  equitable  jurisdic- 
tion ?  The  non*existence  of  a  series  of 
precedents,  where  the  daily  transactions 
of  life  would  natumlly  call  them  into  fre- 
quent use,  if  they  did  exist,  is  the  best 
proof,  that  a  particular  course  of  proceed- 
ing is  not  in  accordance  with  the  doctrine 
and  practice  of  equity. 

If  bills  like  those  which  the  plaintiffii 
here  have  filed,  can  be  sustained,  the  whole 
law  of  libel  is  subverted.  It  is  not  enough 
that  there  should  be  meaos  of  punishing 
a  libeller  *,  what  is  of  inGnitely  more  im*- 
portance  to  the  iiy^^^^  pacty,  is,  that  he 
should  have  the  means  of  satisfying  the 
world  hy  the  decision  of  a  court  of  justice, 
that  the  scandalous  imputations,  which 
have  been  thrown  out  to  the  disadvantage 
of  his  character,  are  false.  This  he  caa 
do  only  by  an  action  of  libel ;  for  there 
the  libeller  may  plead  that  what  he 
has  stated  is  true,  and  prove  the  truth 
of  it  if  he  can  ;  and  the  doctrine  of 
the  law  of  England  is,  that  no  man 
shall  protect  himself  against  a  claim  for 
damages  in  respect  of  a  libel  published  by 
him,  unless  he  can  prove  the  truth  of  the 
matter  complained  of  as  libellous.  But  if 
the  libeller  can  file  a  bill  here  for  a  disco- 
very and  a  commission,  the  remedy  at  law 
is  entirely  nugatory  ;  means  of  delay  are 
put  within  his  power,  by  which  he  may 
protract  the  refutation  of  his  calumnies  to 
an  almost  indefinite  period.  He  has  only 
to  allege  that  there  are  witnesses  rtsldent 
abroad,  by  whose  testimony  he  could  esta- 
blish his  allegations  ',  then  the  trial  at  law 
will  be'  put  off,  till  these  commissions  are 
issued,  executed,  and  retumed"!  in  the  mean 
time,  the  injured  party  stands  in  a  worse 
situation  thau  before  ba  instituted  pi0oied» 
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io^s ;  for  there  are  now  standrng  against 
him>  upon  the  records  of  a  court  of  justice, 
solemnly  pleaded  allegations  that  what  he 
ha6  complained  of  as  a  libel  is  a  correct 
statement  of  facts.  The  period  when  be 
will  be  enabled  to  show  to  the  world  the 
craelty  and  injustice  with  wAich  he  has 
been  treated,  is  remote;  many  events  may 
happen  in  the  inter%'cning  period,  by  death 
and  otherwise^  either  to  deprive  him  of  his 
remedy,  or  to  render  it  unavailing  when 
obtained.  To  these  inconveniences  are  to 
be  added,  the  further  vexation  of  answering 
a  multitude  of  harassing  and  unpleasant 
questions,  descending  into  matters  of  pri- 
vate detail,  and  calling  for  a  production  of 
private  documents  and  correspondence. 
Will  any  man  place'himself  in  such  a  situ- 
-  ation  ?  Yet  this  is  what  he  inevitably  will 
do,  if  he  institutes  an  action  for  libel.  If 
these  demurrers  are  not  allowed,  every  man 
must  for  the  future  submit  to  any  libels 
which  his  enemies  may  choose  to  circulate  -, 
lor  if  he  proceeds  against  them  by  indict- 
ment^ the  world  will  be  forthwith  reminded, 
that  in  a  criminal  procedure  the  truth  of 
the  allegations  cannot  be  inquired  into  3 
and  if  he  is  bold  enough  to  commence  an 
action,  he  will  be  met  immediately  by  a 
bill  for  a  discovery  and  commission. 

Look,  too,  at  the  situation  in  which  these 
plaintiflfs  stand  before  the  court,  and  the 
matter  as  to  which  the  assistance  of  equity 
is  sought.  He  who  seeks  the  assistance  of 
equity,  must  come  here,  it  has  been  often 
said,  with  clean  hands ;  but  the  plaintiffs 
present  themselves  as  criminals  :  they  say, 
"  We  have  done  that  for  which  we  might 
be  indicted  or  brought  to  punishment  by  a 
criminal  information,  and  the  very  circum- 
stance of  our  having  done  that,  is  the 
ground  on  which  we  demand  your  Lord- 
ship's interference  on  our  behaU.*'  Surely, 
this  court  will  not  give  assistance  to  such 
plaintiffs  in  a  matter  which  the  laws  of 
the  land  condemn  as  an  offence,  and  for 
which  they  pro%'ide  punbhment. 

Then  the  matters,  as  to  which  a  disco- 
Tcry  is  sought,  are  of  an  infamous  and 
scandalous  nature,  and  impute  to  Mr. 
Macaulay  a  very  high  degree  of  moral  tur- 
pitude ;  or  if  any  of  the  questions  do  rot 
relate  directly  to  such  points,  tiiey  are 
either  altogether  immaterial,  or  they  are 
connected  with  other  questions  which  have 


that  improper  tendency.  The  discovery, 
therefore,  is  of  a  kind  which  the  defendant 
is  not  bound  to  givc.f 

If  it  be  said,  that  it  is  hard  to  deprive 
the  plaintiffs  of  an  opportunity  of  making 
out  the  truth  of  their  fileas  by  the  evidence 
of  witnesses,  who  are  out  of  the  jurisdic- 
tion, the  answer  is,  first,  that  they  ought 
not  to  have  ventured  to  publish  the  libel, 
tinless  they  had  the  means  of  proving  its 
truth  immediately;  and  secondly,  that  the 
court  of  law  possesses  within  itself  ample 
means  of  doing  all  that  the  justice  of  the 
case  can  require.  If  these  plaintiffs  will 
satisfy  the  Court  of  King's  Bench,  that 
there  are  witnesses  abroad,  whose  evidence 
is  material  to  their  defence,  the  trial  will  not 
be  allowed  to  come  on,  until  Mr.  IMacaulny 
consents  to  the  issuing  of  a  commission 
for  their  examination.  For  what  other 
reason  is  it  that  so  plain  a  course  is  not 
adopted,  excei)t  because  the  case  stated 
upon  this  bill  is  altogether  fictitious  ? 

To  these  arguments  the  counsel  for  the 
plaintiff  replied,  that  it  was  a  mistake  to 
suppose  that  a  bill  like  the  present  was 
without  precedent.  The  case  of  Nichol  v. 
VereUt,  J  was  an  authority  directly  in 
point,  and  an  authority  too  of  the  highest 
weight ;  for  there  the  House  of  Lords  de- 
cided, that  a  bill  would  lie  for  a  discovery 
and  commission  in  aid  of  a  defence  to  an 
action  brought  to  recover  damages  for  as* 
sault  and  false  imprisonment.  In  no  es- 
sential point,  affecting  the  principle  of  the 
proceeding,  could  any  difference  be  pointed 
out  between  what  was  done  there,  and 
what  was  sought  to  be  done  here.  If  the 
publication  of  a  libel  was  an  offence  of  a 
criminal  nature,  assault  and  false  imprison- 
ment were  not  less  so  5  if  the  present 
plaintiffs  could  have  been  prosecuted  cri- 
min<ally,  for  that  as  to  which  the  discovery 
and  commission  are  sought,  so  might 
VereLst. 

As  to  the  alleged  fictitious  nature  of  the 
case  made  by  the  bill,  that  is  a  topic  which 
cannnot  be  entitled  to  a  moment's  atten- 
tion ;    for,  upon   the  present  argument^ 

t  King  V.  Barr,  3.  Merivale,  693. 

Paxton  V.  Dou|Ias,  19  Vesey,  22.'». 

BroH-nswod  tp.  Edwards,  2  Ves.  Rep.  243. 

Sdby  V.  Crew,  2  Aiistr.  504. 

fiaker  v.  Prichard,  2  Atkins,  387. 

Duncalf  V.  Blake,  1.  Atkins,  52. 
X  4  Bro.  Par.  Cas.  426, 
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every  allegation  of  the  plaintiflfB  must 
be  assumed  to  be  true.  If  the  defendant 
wished  to  have  the  benefit  of  any  doubt, 
which  he  may  be  able  to  throw  upon  the 
facts  stated  in  tlie  bill,  he  ought  to  have 
adopted  a  different  line  of  defence.  He 
cannot  have  the  benefit,  at  one  and  the 
same  time,  both  of  demurring  to  the  case 
made  by  the  plaintiffs,  and  of  calling  in 
question  the  truth  of  that  case. 

Equally  undeserving  of  attention  is  the 
argument  that  these  plaintiffs,  acknow- 
ledging themselves  upon  the  record' to  be 
libellers,  come  into  court  in  a  character 
which  entitles  them  to  no  favour.  They 
do  not  acknowledge  themselves  to  be 
Ubeliers^  in  the  sense  in  which  that  term 
is  used  by  the  defendant.  They  say  that 
they  have  published  certain  statements  with 
respect  to  Mr.  Macaulay^  which  lie  com- 
plains of  as  being  scandalous  and  false, 
but  which  they  allege  to  be  true.  What 
then,  forsooth,  is  the  odious  light  in  which 
the  coiurt  must  at  present  view  these  plain- 
tiffs ?  As  persons  who  have  published  con- 
cerning Mr.  Macaulay  some  truths,  not 
very  mvourable  to  his  reputation.  Is  a 
plaintiff  to  be  ovcrwhehned  in  a  court  of 
equity  by  the  pretended  odium  of  that 
which  would  bea  good  justification  to  him 
even  before  a  court  of  law  r 

The  case  is  in  truth  a  very  simple  one, 
and  depending  upon  principles  which  have 
never  been  controverted.     Mr.  Macaulay 
has  brought  a  civil  action^  stating  that,  in 
respect  of  certain  transactions,  he  has  a 
right  to  recover  a  large  sum  of  money  as 
damages  from  these  plaintiffs.    They  meet 
the  action  by  pleas,  which,  if  proved,  will 
prevent  Mr.  Macaulay  from  recovering  a 
farthing  of  the  money  which  he  claims.  Is 
it  not  every  day's  practice,  that  persons  in 
such  circumstances  should  have  the  aid  of 
this  court  to  make  out  their  case  at  law  } 
or  when  was  it  heard  of,  that  a  defendant 
to  an  action  ot  damaged  ought  not  to  have 
a  discovery  from  the  \|^laintiff  at  law,  and 
a  commission  to  exainine  witnesses  !     If 
these  plaintiffs  succeed]  In  proving  the  truth 
of  their  pleas,  they  will  have  a  good  de- 
fence ;    these   plea^,   they  say,  they  will 
prove,  if,  they  hJive  a  discovery  upon  oath 
firom  Mr.. Macaulay,  and  a  commission  to 
examine  witnesses  who  «ire  resident  at  the 
^lacetf  where  the!  trtmsactions  in  question 


occurred.  Mr.  Macaulay,  on  the  other  hand, 
says,  "  I  have  brought  an  action  which 
puts  in  issue  the  truth  of  certain  statements, 
and  by  means  of  that  action  I  seek  to  take 
some  thousands  of  pounds  out  of  the  pockets 
of  these  gentlemen  ;  do  not,  however,  let 
them  have  the  means  of  proving  the  truth  of 
those  statements ;  do  not  allow  them  to 
sift  my  conscience  by  interrogations,  or  to 
examine  witnesses  who  may  be  likely  to  be 
acquainted  with  the  facts  of  the  case." 
Can  any  proposition  be  conceived  more  at 
variance,  either  with  the  rules  of  equity^  or 
with  the  dictates  of  natural  justice  ? 

It  is  true,  that  many  of  the  facts,  as  to 
which  the  bills  call  for  a  discovery,  would, 
if  true,  be  very  disreputable  to  Mr.  IVf  acau- 
lay  ;  but  that  is  no  reason,  why  he  should 
not  say  upon  bis  oath  whether  they  are  or 
are  not  true.  Defendants  are  forced  every 
day  to  give  a  discovery  with  respect  to 
frauds  and  other  matters,  deeply  injurious 
to  character.  There  is  an  end  to  the  ju- 
risdiction of  the  court,  if  def^dants  are 
to  be  protected  from  answering  as  to  any 
matter  which  may  affect  their  reputation. 
Besides,  the  demurrer  is  general  ^  and 
there  are  many  of  the  questions  in  the  bill 
which  Mr.  Macaulay  could  answer  without 
chance  of  injury  even  to  his  reputation, 
and  which  luive  not  such  a  connexion  with 
que5itions  involving  any  criminatory  or 
scandalous  matter,  as  wOuld  jastify  him  in 
'  refusing  to  answer  them.  The  demurrer 
must  therefore  be  over- ruled  as  covering 
too  much. 

July  18,  18^4. — Lord  .Chancellor. 

The  question  before  me,  I  apprehend.  Is 
simply  this  :  Whether  these  demurrers,  as 
pleaded^  are  n  bar  to  the  eciuity  which  the 
plaintiffs  set  up  to  obtaining  a  discovery  by 
answer,  and  making  an  effectual  applica- 
tion for  a  commission  to  examine  witnesses 
abroad  >  That  is  a  question  which  must  be 
determined  according  to  the  forms  and 
upon  the  principles  upon  which  thte  court 
acts ;  and  (  have  nothing  to  do  with  the 
motives  which  may  hare  actuated  the  par- 
ties either  in  filing  these  bills,  or  in  having 
recourse  to  this  species  of  defence.  Neither 
Is  it  necessary  for  me  to  say  any  thing  with 
respect  to  the  former  bill,  or  whether  the 
demurrer  to  It,  should  or  should  not  have 
been  allowed.    I  may,  however,  remark, 
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that  the  case^^  which,  in  glluding  to  that 
stage  of  the  proceedings,  the  counsel  for 
the  pkintiffs  have  mentioned — ^'namely^those 
bills  which  are  filed  in  the  exchequer^  to 
restrain  actions  at  law  upon  policies  of  in- 
surance, and  for  a  commission  to  examine 
witnesses  with  respect  to  facts  that  hare 
happened  abroad,  (many  of  which,  I  may 
add,  relate  to  gross  torts,)  appear  to  me 
vei^  distinguishable  from  that  case,  as  it 
came  before  the  Vice-Chancellor. 

In  these  bills  the  plaiDtiffs  state,  that 
they  are  printers,  who  for  some  years  past 
have  published  a  weekly  newspaper  ^  that, 
to  wands  the  end  of  1823,   a  controversy 
arose  relative  to  the  condition  of  the  West 
India  islands  and  the  slave  population  there; 
that'  Edward  Shackell,  as  the  printer  and 
publisher  of  the  newspaper,  published  in  It 
divert  articles  of  intelligence,  arguments, 
and  observations  relative  to  that  controversy^ 
that  Zachary  Macaulay  has  been  for  many 
years  actively  engaged  in  societies  profes- 
sing to  have  for  their  object  the  abolition 
of  the  slave  trade,  the  improvement  of  the 
condition  of  the  negro  population,  and  the 
civilization  of  the  west  coast  of  Africa  ; 
that  in  the  above-mentioned  controversy 
he  took  an  active  part  on  the  side  opposite 
to  that  which  was  advocated  in  the  news- 
paper of  the  plaintiffs  ;  that  in  the  course 
pf  that  .controversy,  E(|ward  Shackell,  on 
the  2^th  October,  printed  and  published  a 
number  of  tlie  new3papcr  in  which  was 
contained  a  passage^  which  is  set  forth  in 
the  exact  words  and  ^gures,  but  which  it 
is  not  necessary  for  me  to  repeat,  as  the 
subseqiient  part  of  the  record  gives  as 
inuch^e^planation  concerning  it,  as  ifk^  ne- 
cessary for    understanding    the    opinion 
which  j(  have  formed  upon  the  subject.'  The 
bill  ih^n  proceeds  to  state,  that,  although 
such  number  of  the  newspaper  was  pub- 
lished on  th^  26th  October  IS^^M^r.  Mac- 
.auhiy  took  do  notice  t^iereof,.}iU  the  latter 
.  end  of  the  month  of  January  1824 :  when, 
having -diacovered  as  the  fact  was  (so  that 
t^e  bill  here  al][eg€;s  the  fact  positively) 
that  the  several  witnesses,  by-whose  testi- 
iqony.th^.  plaintiffs  coiikL  establish    and 
'  prove  the  several  ^legations  contained  in 
..the  said  passage,  were  abroad,  and  not  like- 
^jky  to  Ihs  in  England,  he,  in  Hilary  term'last, 
opmmqiced  an  action  in  the  Court   of 
J^ngV  Bqsicb.    Itis  uext  aiserted  on  tl^s 


record^  that  Mr.  Macaulay  in  that  action, 
complGuned  of  the  whole  before-mentioned 
passage  as  beinf,  and  charged  the  same  to 
be,  a  false,  scandalous,  malicious,  and  defa- 
matory libel  of  and  concerning  him  ;  that 
in  the  first  count  of  his  declaration  he  set 
forth  the  whole  of  the  passage  in  the  exact 
words  and  figures  thereof;  that  in  the  se- 
cond, third,  and  fourth  counts  of  the  decla- 
ration, he  set  forth  part  of  that  passage^; 
and  that  he  laid  his  damages  at  lO^OOO^ 
Now,  looking  throughout  the  passage  in 
question,  and  endeavouring  to  inform  my- 
self what  are  the  allec:ations  contained  m 
it,  there'  is  nothing  seated  on  the  face  of 
the^e  bills  whiclx  enables  me  one  way  or 
the  other  to  know,  whether  there  werd  Ih 
the  declaration  such  inuendoes'  as  Would 
show  particular  parts  of  this  passage  to  be 
libellous,  though  in  themselves  they  might 
seem  innocent.    For  there  can  be  no  doubt 
but  that  a  man'  may  so  express  himself, 
that,  if  the  expressions  only  are  looked  at, 
and  there  are  no  inuendoes  to  enable  a  jui^ 
to  comprehend  the  true  meaning  of  the 
words,  the  passage  may  not  be  ptimd  facie 
libellous,  and  yet  it  may  turn  out  to  be  most 
grossly  malicious  and  libellous  if  the  tru^ 
of  sufficient  inuendoes  be' proved.    Whe- 
ther there  were  or  were  not  any  inuendoes 
in  Mr.  Macaulay*s  declaration,  I  do  not 
knowj  but  I  apprehend  that  there  must  fia^e 
been  inuendoes  in  it,  in  order  t6  make  out 
the  libellous  and  defttinatory  nature  of  the 
representation,  that  th^  man  was  a  hustling 
wordly  active  man,  and  had  become,  from 
being  a  needy  overseer,  a  rich  merchant. 
For  unless  other  parts  of   the  publichtioh 
are  so  connected  with  that  statement,  s^a 
to  impute  something  more  than  there  the 
statement    itself  expresses,   thes^    words 
could  hardly  be  deemed  libellous.  In  truth, 
'  with  res^^ect  to  alleging  that  a  man  had 
risen  to  station  and  wealth  fro n)  such  a  situ- 
ation as  Mr,  Macaulay  is  here'  represented 
to  have  filled  early.ih  life,  if  he  has  so  fise^i 
by  honest  and  proper  means,  itis,  instead  of 
being  libelloiis,  perhaps  one  of  the  highest 
commendcitions  that  can  be  pronounced*'; 
and  yet  that  which  is  in  itself  a  matter  of 
commendation,   n^ay,    by  inuendoes   and 
proof,  be  made  out  to'be  most  grossly  libel- 
lous.   These  plain tiffffurt^ejr  state,  thAt 
Mr.  Macaulay  intends^  unless  '^'e  shall  Be 
restrained  by  the  ord*^  of  this  court  from 
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80  doings  to  press  on  the  tfial  of  the  action 
without  allowing  the  plaintiff  to  prove  the 
truth  of  the  allegation9  contained  in  the 
passage  i  and  that,  althpugh  applied  to  for 
that  purpose,  he  had  refused  tp  consent  to 
a  Gomoussiop  or  couunissions  issuing  in  this 
^ctiopj  fpr  the  exai^inatipu  of  such  of  the^ 
plaintiff's  witnesses  as  were  abroad,  or  to 
a4o)it  the  tnith  of  th^  several  all^ations. 
Upon  this  part  of  the  case  it  ha9  been 
stated,  a§  ^  priatter  of  observation,  that  the 
plaintiffs  Height  hav^  applied  ,to  the  Court 
of  King*s  Bench  to  put  off  the  trial.  Now, 
in  the  tirst  place,  I  niust  recollect^  that  t))i8 
court  had  the  jurisdiction  to  grant  a  cona- 
mission  to  examine  witnesses  abroad,  in 
cases  in  which  the  exercise  of  that  juris- 
diction was    the  proper  exercise  of  the 
ppwers  of  the  courtf  long  before  the  Court 
of  Kitvg'?  Bench  took  upon  itself  to  com- 
pe)»  what  certainly  it  will  compel  parties 
to  do,  under  the  notion,  however,  that  what 
it  thus  compels  is  something  done  altoge- 
ther voluntarily  >  and  it  is  not  at  all  unlike*- 
ly,  that  the  fir^t  qi^ovement  of  the  Court  of 
King's  Bench  towards  th^r  present  prac* 
ticQ,  was  to   put  off  the  trial  until  this 
coiirt  could  be  applied  to  for  a  discovery  of 
the  noatters  which  were  the  subject  of  the 
action,— if  these  were  fnatters  with  refer- 
ence ta which  discovery  could  be  compelled 
here,  or  for  a  commission  as  to  matters 
with  reference  to  >vhich  this  court  ought  to 
exercise  it^  ancient  jurisdiction  of  granting 
a  commission.  It  appears  to  me,  therefore^ 
t^t  it  is  no  answer  po  an  application  to 
this  court  to  exercise  its  ancient  jurisdiction 
in  granting  a  commission,  to  say, ''  You 
can  apply  to  the  Court  of  King's  Bench.'* 
And  if  the  question  were  now  not  merely  a 
qui^tton  on  the  shape  of  the  record,  but  a 
question  on'  the  conduct  of   the  parties, 
1  eonfess    (if   I  am  to  take  the  matter 
of  the  bill   to  be  true,  which  I  appie- 
bend  1  must  do  for  this  purpose),    that 
I   am    at    a    loss   to    see   iippo   what 
grounds  it  is  that  I  am. to  stkf,  that   a 
person  is  not  to.  apply  origipaliy  to  this 
court  for  the  exerei>je  of  its  original  .juris- 
dSeHon ;  but  that  be  is  to  go  lo  the  Court 
of  Kii}g*a  Bench.    If  the  application  is  to 
be  made  there»  in  order  thai  thM  court 
iQay  put  off  the  trj4l  untUlhepitf'ties  apply 
hertf^UBrtr  i^  ^  be^^r  ta.  (^n  tkere.dl* 
rectly,  without  the  delay  of  going  through 


any  intermediate  proceed  12]^^  X  go  still 
furthek- :  I  say,  that  the  originial  jurisdie^ 
tion  of  granting  comnussipn^^  ^^l^^nging, 
as  I  think  it  does,  to  this  court,  t,  §ittinjg» 
here,  am  not  at  liberty  to  tell  any  of  the 
king*s  subjects,  that  they  shall  not  have  the 
justice  which  is  administered  here^  because 
they  did  not  think  proper  to  seek  the  justice, 
which  may  be  administered  elsewhere.  If 
they  have  a  right  to  make  the  demand  upon 
ipe,  I  have  no  right  to  send  thorn  to  ano- 
ther forum. 

The  Lord  Chancellor  next  w^nt  through 
all  the  allegations  which  the  bill  stated  to 
be  true^  f^nd  to  have  been  pleaded  in  de- 
fence to  the  action  at  law.  His  Lfordship 
then  continued  his  judgment  to  the  follow* 
ing  effect : — 

With  respect  to  the  numerous  allega* 
tlons,  thus  averred  to  be  contained  in  the 
pleas  and  to  be  true>  and  the  truth  of  which 
the  plaintiffs  desire  to  have  the  ufieans  of 
establishing-^some  of  thevi,  I  agree  with 
Mr.  Shadwell,  are  of  a  kind  which  hfirdly 
deserve  proof  eithei;  the  one  way:  or  ^he 
other;  and  sqme  of  them,  may  be  suffix 
ciently  proved  by  witnesses  in  ,£ngland. 
But,  on  the  otb^r  hand,  recollecting  whert^ 
the  scene  of  many  of  these  transactions' 
was^and  particularly  th^  dealings  whioh. 
are  alleged  to  hav^,  been  had  with  govern- 
ment, many  of  the  allegations  (supposing 
that  there  is  any  truth  in.  themgi)  must  be 
capable  of  being  proved  only  by  witnesses 
in  Africa  and  America.  The  transactio^a 
of  a  community,  si^ch  as  that  which  the 
dominions  of  Great  Jiritain  contain,  ex- 
tend themselves  to  almost  every  r^g^'on  of 
the  world.  The  cqnsequence  is  thatques* 
tions  must  ofit^n  arise  l^etween  parties  con- 
cerning affairs  which  have  been  carried  on 
in  far  distant  parts  :  such  questions,  from 
the  very  nature  of  the  thing;  cannot  be  de« 
termined  fairly  apd  satisfactorily  without 
commissions  to  expmine  witnesses  resident 
abroad ;  and  it  is  no  reason  for  saying  that 
they  cannot  bp  tried  satisfactorily!  b^ca^se. 
such  a  trial  cannot  be  had  so  .e^^peditiously 
a9  if  the  matter  had  occurred  in  the  county, 
of  Middlesex, 

The  bill  charges,  *' that  divers  of  the 
witnesses,  by  whom  the  plaintiffs  caq  alone, 
provp  the  tri^th  of  the  several  m^teivsr 
aforesaid^  are  abroad  on  the  west  coast  of 
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und^r  the  insolreBt  act  of  FrIIoh's  estate 
and  effecte. 

For  the  petitioner,  it  was  stated^  that  the 
question  between  him  and  the  other  par- 
ties had  never  been  decided  by  the  court. 
At  the  former  hearing  he  was  not  in  a  con- 
dition to  assert  his  right ;  and  Bazett  Ob- 
tained the  residue,  as  being  tlie  only  per- 
son then  before  the  court  who  could  put 
in  a  claim.  But  now  that  the  formal  ob- 
jection which  then  stood  in  the  petitioner's 
way  was  removed,  the  case  was  altogether 
different.  He  did  not  controvert  the  pre- 
ferable right  of  those  creditors  to  whom 
the  decree  had  given  the  first  priority  3  but 
he  contended,  that,  if  Bazett  was  post- 
poned to  them,  he  could  iK>t  be  entitled  to 
be  preferred  to  the  general  creditors.  The 
transactions  and  instruments,  upon  which 
Bnzett  relies,  were  anterior  to  the  equi- 
table assignment  to  those  creditors  whose 
priority  has  been  established  5  consequently, 
if  those  transactions  and  instruments  gave 
him  any  equitable  title,  that  title  must 
have  prevailed  against  the  subsequently 
created  equity  of  those  other  creditors.  It 
has  not  so  prevailed;  'and  his  failure  in 
that  claim  proves  that  he  has  no  equity. 
He  is  merely  a  specialty  creditor. 

For  Bazett,  it  was  replied,  that  the  con- 
tract between  Bazett  and  Fajlon  bound  the 
proceeds  of  the  sale  of  the  commission  as 
against  F;illon,  and  that  Fallon*s  assignee 
could  not  be  in  a  better  situation  than  Fal- 
lon himself  would  have  stood  in.  Bazett 
had  not  obtained  the  first  priority,  because 
others  had  gotten  an  equitable  assignment 
which  bound  the  subject  specifically  3  but 
the  present  petitioner  had  no  title  of  that 
sort  to  oppose  to  the  contract  on  which 
Bazett  relied. 

Matter  of  the  /?o/&.— It  appears  to  me, 
that  Bazett  cannot  substantiate  the  claim 
which  he  now  sets  up. 

At  the  time  when  Fallon  deposited  his 
commission,  and  executed  the  bond  and 
indenture  on  which  the  argument  for  Ba- 
zett proceeds,  it  was  not  competent  to  him 
to  have  alienated  the  commission,  nor  to 
authorize  another  person  to  sell  it,  nor  to 
assign  the  future  proceeds  of  the  sale.    It 

was,  that,  in  consequence  of  the  chan|^e  of  loli- 
aton  who  represented  the  insolvent* b  estate,  the 
assic^ment  could  not  then  be  fbattd. 


is  clear^  that  the  covenant  in  the  deed  of 
1818,  giving  Bazett' the  power  of  sale^ 
could  never  have  been  enforced.  When  a 
person  holding  a  commission  is  allowed  to 
sell  it,  that  is  merely  by  the  favour  Of  the 
crown }  and  the  Same  principles  of  policy, 
which  forbid  the  assignment  of  an  oflEicer's 
pay,  apply  to  a  transaction  like  this. 

In  fkct  the  sale  did  not  take  place  under 
the  deed  of  181^ ;  nor  did  Bazett  pretend 
to  act  under  the  powers  which  that  instru- 
ment gave  him.  Fallon,  having  obtained 
the  requisite  permission  fix>m  the  Grown« 
through  the  commander-in-chief,  effec 
fnates  a  sale  in  1815 ;  and  the  purchase- 
money  is  pai(J  into  the  hands  of  has  agents, 
the  Messrs.  Collyer.  Could  Bazett  have 
ma'ntained  an  action  at  law  against  these 
gentlemen  for  money  had  and  received  to 
his  use  ?     Clearly  not. 

The  claim  of  the  other  creditors,  whose 
priority  has  been  established,  stands  on  a 
different  footing.  The  appropriation  made 
by  Fallon  in  their  favour,  was  an  iq>pro- 
priation,  not  of  money  to  be  received  for 
the  future  sale  of  a  commission,  but  of 
money  which  had  been  actually  received 
by  the  Messrs.  Collyer  on  his  account,  and 
for  which  they  were  indebted  to  him.  The 
moment  the  ietter  of  the  13th  of  January 
1815,  was  delivered  to  the  Messrs.  Collyer, 
they  became  trustees  of  so  much  of  the 
fund  for  the  persons  to  whom  that  letter 
directed  payment  to  be  made. 

Thus,  it  is  evident,  that  in  January  1815, 
Fallon  had  the  power  of  appro|9rtating  (his 
fund,  and  did  accordingly  app^ropriate  part 
of  it.  If  Bazett  has  any  title,  it  can  only 
be  by  virtue  of  some  similar  appropriation 
in  his  favour.  No  such  appropriatioii  has 
been  made;  on  the  contrary,  fUlon  ob- 
jected to  the  payment  of  any  part  of  the 
money  to  Bazett. 

At  the  time  when  Fallon  took  the  bene- 
fit of  the  insolvent  act,  the  residue  was  an 
unappropriated  debt  due  to  him  £emn  the 
Collyers,  and,  consequently,  passed  to  his 
assignee.  The  part  of  the  decree  com- 
plained of  must  therefore  be  reversed,  and 
the  petitioner  declared  entitled  to  the  re- 
sidue. 
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said  billj  was  an  indictable  offence."  Now^ 
either  this  is  a  statement  of  the  law  first 
lofatNiuced  into  the  demurrer^  and  a  state- 
ment of  something  with  respect  to  the 
libe]^  which  the  defendant  has  given  him- 
self  the  trouble  of  making  out  by  contem- 
plating what  the  law  is  as  applicable  to 
the  matter  stated  in  the  bill>  or  rather  to 
the  matter  contained  in  the  declaration 
upon  which  the  action  is  brought ;  or  it  is^ 
OQ  the  other  hand,  an  allegation,  that  in 
the  bill  Itself  the  passage  in  question  is 
stated  to  be  a  defamatory  libel.  This  part 
of  the  demurrer,  therefore,  as  it  appears  to 
me,  reduces  the  question  to  this  point; 
whether^  because  the  cause  of  action  is  the 
publication  of  what  is  alleged  to  be  a  de- 
famatory libel,  if  an  action  be  brought 
on  account  of  that  defamatory  libel,  the 
defendant  in  the  action  shall  not  have  the 
benefit  of  the  proceeding  by  discovery  and 
commission,  or  either  of  them,  to  defend 
himself  at  law,  though  the  law  of  the 
country  has  said  and  declared,  that  he  can 
most  effectually  defend  himself  by  proving 
the  matter  of  the  alleged  libel  to  be  true. 

Mr.  Macaulay  further  says  : — "  And  for 
farther  cause  of  demurrer  this  defendant 
showcth,  that  the  discovery  and  commis- 
sion sought  by  the  said  bill,  appear  on  the 
hce  of  the  said  bill,  to  be  sought  for  the 
purpose  of  enabling  the  said  complainant 
to  prove,  on  the 'trial  of  the  said  action, 
the  alleged  truth  of  certain  pleas  therein 
mentioned  to  have  been  pleaded  by  the  said 
complainant  to  the  said  action,  but  which 
pleas  are  not  in  the  said  bill  set  forth  with 
sufficient  distinctness  and  particularity,  to 
enable  this  court  to  ascertain,  whether  the 
discovery  and  commission  sought  by  the 
said  bill  are  material  to  the  defence  of  the 
said  actions.'*  This  must  depend  entirely 
upon  the  opinion  which  the  court  forms  on 
reading  the  bill  3  and  I  confess,  that  after 
reading  the  bill,  and  considering  the  alle- 
gation in  it,  this  cause  of  demurrer  seems 
to  me  to  fail. 

The  demurrer procee<ls  to  say:  ''And  for 
further  cause  of  demurrer,  as  to  so  much 
of  the  said  bill  as  seeks  any  discovery 
touching  the  matters  contained  in  the  libel 
or  statement  therein  set  forth,  and  where- 
upon the  said  action  is  founded,  this  de- 
fendant showetb,  that  such  matters  appear 
oa  the  fact  of  the  bill  to  be  of  a  scanda*> 


loiis  and  defamatory  nature  against  this 
defendant,  and  imputing  to  him  moral  tur- 
pitude, and  as  to  the  residue  of  the  said 
bill,"  &c.  Now  our  forms  have  always 
said,  that  we  cannot  look  into  the  bill,  to 
see  what  is  the  residue  of  the  bill.  Here, 
therefore,  would  be  an  objection  in  point 
of  form.  As  to  the  residue  of  the  said 
bill,  the  demurrer  proceeds ;  **  this  defendant 
showeth,  that  it  doth  not  appear  on  the  face 
of  the  said  bill,  that  the  witnesses,  whom 
the  said  complainants  seek  to  examine 
under  the  commission  thereby  prayed,  or 
any  or  either  of  them,  were  or  was  resident 
iu  this  country  at  the  time  of  the  publica- 
tion of  the  libel  or  statement  in  the  said 
bill  mentioned.*'  Now,  upon  this  point,  it 
has  been  said,  that,  according  to  the  doc- 
trines of  the  Court  of  King's  Bench,  if  ap- 
plication were  made  there  for  a  commis- 
sion, these  i)laintiffs  would  have  to  show 
that  their  witnesses  were  in  this  country, 
when  the  lihel  was  printed.  iThat' 
amounts  to  holding,  that  a  man  must 
be  prepared  with  his  witnesses  at  the  mo- 
ment he  publishes  the  libel,  and  that  he 
must  keep  them  here,  unt^  the  person, 
who  has  a  right  to  complain  of  that  libel, 
shall  think  proper  to  avail  himself  of  his 
legal  remedy.  I  cannot,  however,  concur 
in  such  a  doctrine ;  and  upon  that  ground, 
therefore,  I  apprehend  this  demurrer  can- 
not be  maintained.  It  is  true  that  the  de- 
murrer adds  in  the  alternative, — "  or  have 
or  hath  at  any  time  since  such  publication 
left  this  country,  or  gone  into  other  parts 
beyond  the  seas.**  Then  I  say  in  answer 
to  that,  that  if  the  libel  relates  to  trandbc- 
tions  which  took  place  in  many  distant' 
parts  of  his  majesty's  dominions,  or  in 
other  foreign  countries,  and  if  the  allega- 
tion in  the  bill  be,  that  you  cannot  go  to 
trial  without  bringing  the  persons  from' 
those  foreign  countries,  and  that  Mr. 
Macaulay  wished  to  drive  00  the  trial  of 
the  cause,  because  he  knows  you  must 
stand  in  need  of  that  sort  of  testimony  5  I 
cannot  conceive  the  necessity  of  Inserting 
in  the  record  an  allegation  that  these  per- 
sons have  gone  abroad,  whet)  it  may  be 
that  nine  tenths  of  them  have  not  been 
here. 

Such  are  the  grounds  of  demurrer  al- 
leged by  the  deftnlant.  Now  the  first  of 
these  causes  is  to  be  taken  to  be  thisj  that 
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the  ptaintiflfa  have  not  shown  any  right  or 
title  to  a  discovery^  or  to  a  com  mission  or 
an  injunction ;  and  we  ought  to  consider 
it  as  if  the  matter  were  not  libellous,  but 
were  matter  proper  for  the  jurisdiction  of 
this  court  in  cases  where  it  aids  defences 
to  actions,  Now^  putting  aside  all  the  rea- 
soning that  applies  to  the  particular  nature 
of  the  matter^  of  which  a  discovery,  and  as 
to  which  a  commission  is  required  3  what  is 
this  bill^but  that  which  has  been  a  case  with«> 
in  the  jurisdiction  of  this  court  ever  since  I 
Itnew  any  thing  of  it, — namely,  that  when  a 
man  brings  an  action  at  law,  he  can  in  many 
cases  have  the  aid  of  this  court  to  en- 
able him  to  maintain  that  action  }  Equal 
justice  must  be  done ;  and  if  a  man  wants 
aid  in  order  to  make  out  his  defence,  justice 
must  not  be  denied  to  him  any  more  than  it 
would  be  denied  to  a  plaintiff.  Here  an 
action  is  brought  by  an  mdividual  against 
me  for  an  injury  which  he  says  I  have  done 
to  him }  a  plea  is  put  on  the  record,  which 
avers  that  1  can  prove  by  witnesses,  who, 
though  they  cannot  be  brought  here,  may 
be  examined  by  commission  abroad,  and 
that  I  can  prove  by  discovery  if  it  is  given, 
that  no  injury  whatever  has  been  done  to 
youj  and  therefore,  with  a  view  to  ascertain 
whether  any  injury  has  or  has  not  been 
done,  there  must  be  an  investigation  by 
discovery  on  oath  from  you,  and  by  the  ex- 
amination of  witnesses  under  a  commission, 
whether  the  matters  in  question  are  or  are 
not  true  -,  for  if  they  are  true,  the  law  says 
that  no  injury  has  been  done  to  you,  what- 
ever injury  may  have  been  done  to  the 
public. 

,  Then  it  b  said,  that  this  is  carrying  the 
matter  a  ^reat  deal  further  than  it  has  ever 
been  carried  before.  I  do  not  think  that 
IS  the  case.  I  agree  ^ith  the  Vice-Chan- 
cellor  with  respect  to  those  cases,  to  which 
he  idludes  in  the  case  of  Macaulay  v. 
Thorpe,  In  the  first  of  these  cases,  the 
I|ouse  of  Lords  appears  to  me  to  have 
gona  upon  this — not  that  it  was  a  case  in 
which^  if  all  the  circumstances  had  been 
such  as  would  call  on  the  Court  of 
Exchequer  to  have  exercised  the  juris- 
diction which  it  was  asserted  to  have, 
they  would  have  reversed  the  judgment 
of  the  Court  of  Exchequer — ^but  because 
tti^.  vf^a^  of  opi^On  that  upon  the 
record  and  upon   the    pleading,   it  was 


not  such  a  case.  In  the  case  of  Coiamaul 
v,  VereUt,  the  defendant  in  equity  was 
charged  with  false  imprisonment,  and  with 
cruel  treatment  of  an  individual^  in  his 
character  as  governor  of  one  of  the  Bri- 
tish Colonies  for  which  he  might  have  been 
impeached.  An  action  was  brought  against 
him,  and  he  says,  "  There  is  no  cause  of 
action ;  what  I  did,  I  did  righteously,*!  did 
it  in  a  way  which  you  have  no  reason  to 
complain  of/* 

The  case  of  Fabrigas  v.  3/o«/yB,*. be- 
fore Lord  Manstieldk  was  the  case  of  as 
gross  a  tort  as  can  well  be  conceived.  Be 
observed  that  it  was  no  objection  to  the 
trial  of  such  an  action  in  England,  that  it 
involved  questions  with  respect  to  the  law 
of  Minorca  :  *'  For,*'  says  he,  "  the  way 
of  knowing  foreign  laws  is,  by  admitting 
them  to  be  proved  as  facts ;  and  the  court 
must  assist  the  ji^ry  in  ascertaining  what  - 
the  law  is."  And  he  adds  as  a  general 
rule — "  It  is  a  matter  of  course  in  aid  of  ^ 
trial  at  law,  to  apply  to  a  court  of  equity.foi^ 
a  commission  and  an  injunction  in  the  mean 
time  i  and  where  a  real  ground  is  laid,  the 
court  will  take  care  that  justice  is  done  ta 
the  defendant  as  well  as  to  the  plaintiff." 

The  cases  are  infinite  in  which  this  court 
deals  with  torts ;  take  almost  all  the  cases 
of  policies  of  insurance,  which  have  been 
very  much  misunderstood  in  Westminster 
Hall.  We  know  perfectly  well,  that,  in  the 
early  period  of  our  jurisdiction,  the  actions 
on  policies  of  insurance  were  separate 
against  each  underwriter ;  but  the  Court 
of  King*s  Bench  applied  a  remedy,  as  they 
thought,  to  the  inconvenience,  by  making 
the  party  consent  to  what  is  called  a 
consolidation  rule  -,  and  they  put  off  trial 
after  trial,  until  all  would  agree  to  be  bound 
by  the  result  of  one  trial.  Then  what  was 
the  usual  course  taken  by  those  who  were 
to  defend  themselves  ?  In  some  instances 
they  asked  for  a  commission  in  the  Court 
of  King's  Bench  ;  but  it  was  and  probably 
is,  the  ordinary  practice  to  go  into  the 
Court  of  Exchequer  and  tile  a  bill  for  a 
discovery  of  all  transactions  abroad,  and 
in  some  instances  fur  a  commission*  The 
consolidation  rule  considering  all  as  one 
in  the  Court  of  King's  Bench,  the  Court 
of  Exchequer  said, '"  you  being  in  substance 
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and  f»ct  the  only  p^jr  in  th^  Court  of 
King's  Benc)b,  we  will  consider  that  action 
against  each  and  ^yery  one  of  you^  as  an 
action  against  all  of '  you^  and  we  will 
' compel  a  discovery.**  What  was  the  disco- 
very in  (hose  cases  ?  Frequently  of  the 
most  fraudulent  torts,  with  respect  to  the 
loss  of  ships  and  cargoes,  'that  could  pos- 
sibly be  stated.  It  would  be  a  diflUcult  thing 
to  ^ay,  that  actions  could  not  be  brought 
upon  Tarjous  other  grounds,  besides  those 
upoa  which  the  underwriters  sought  to  be 
relieved  from  the  obligation  they  entered 
into  on  creating  the  policies  of  insurance. 
Supposing  one  ship  runs  down  another  ship 
at  sea,  which  is  a  very  great .  injury,  the  - 
owner  of  the  ship,  who  supposes  that  he 
has  a  right  to  complain,  brings  an  action 
for  damages ;  and  he  brings  the  action  at 
the  time»  when  the  ship,  that  is  represented 
to  have  run  clown  his,  is  abroad,  and  the 
owner  of  that  ship,  who  is  liable  for  the 
damage  occasioned  by  bis  mariners*  con- 
dnctj  cannot  have  the  testimony  of  the 
master  of  that  ship,  or  of  ahy  of  the  ma- 
riners on  board  of  i^,  as  to  what  were  the 
actual  facts  of  the  case.  Would  not  the 
defendant  In  such  an  action  be  entitled  to  a 
commission,  to  give  him  the  benefit  of 
the  evidence  of  witnesses,  who  might  die- 
place  the  whole  grounds  of  the  action  ? 
Suppose,  for  instance,  that  Mr.  Wakefield 
had  made  an  assault  on  Jdr.  Garratt ;  that 
Mr.  Garratt  brought  an  action  against  Mr. 
Wakefield  for  the  assault ;  that  Mr.  Wake- 
field had  pleaded  that  Mr.  Garratt  assault* 
ed  him  first  j  and  that  Mr.  Wakefield  camie 
here,  stating  that  Sir  Giffin  Wilson  and  Mr. 
Sugden,  who  were  present  at  the  time  of 
the  afiray,  but  were  now  abroad,  could 
prove  that  first  assault.  The  assault  is  a 
crime  ',  yet  will  any  body  doubt  but  that 
in  a  case  of  that  kind,  this  court  would 
say, "  Mr.  Garratt,  you  must  not  go  so  fast ; 
you  mu$t  wait  till  tho^e  gentlemen  who 
wcr^  present  at  the  time,  come  back,  so 
that  we  may  see  what  is  the  re^l  truth 
of  the  matter.**  Such  cases  may  be 
multi|»]ied  over  and  over  again ;  anj, 
X  confeasy  I  cannot  get  out  of  them. 
Looking  at  the  various  transactions  in 
wh^h  this  court  exercises  jurisdiction^ 
if  yoa  exercij^.  the  jnEisdictaon  ii^  jdne 
,au^  of  the.  isort^i  yop  must  extend  it 
to    anotfei^r*      I    thercf^r^    f^n^ot    help 


thinking,  there  is  no   doubt  about   the 
commission. 

The  next  question  is  with  respect  to  the 
discovery.  Now  this  Is  not  a  case  that 
goes  to  penalties  or  forfeiture ;  and  al- 
though a  party  may  refuse  to  answer  any 
question  that  has  a  tendency  to  criminate 
himself,  (I  say  not  only  the  question,  the 
answer  to  which  might  directly  criminate 
himself,  but  the  answer  to  which  may  be 
in  the  course  and  direction  to  criminate 
.him)^  yet  this  court  does  not  say,  that  in 
such  a  case  there  is  an  end  of  the  jurisdic- 
tion. Though  it  does  not  compel  the  party 
to  answer,  yet,  as  in  the  case  of  Parkhmt 
V.  Lowten,  the  suit  goes  on  ;  for  the  facts 
may  be  proved  by  evidence. 

With  respect  to  the  question  of  mor^l 
turpitude,  reference  has  been  made  to  the 
doctrine  laid  down  in  Mr.  FhiUips*  book 
on  evidence,  f  ''The}ast  case  to  be  men- 
tioned on  the  subject*'  says  that  learned  au- 
thor, ^'  is,  where  a  question  is  asked,  the 
answer  to  which  has  a  direct  tendency  tp 
degrade  the  witness*  character,  though  it 
may  not  subject  him  to  a  criminal  prose- 
cution.'* The  words,  it  must  be  observed, 
are  not,  "  The  answer  to  which  has  «  iea- 
dency,"  but  **  The  answer  to  which  has  a 
cftrec^  tendency**  to  do  so.  Then,  after 
stiating  the  different  opinions  which  have 
been  held  on  this  subject,  comes  the  fol- 
lowing passage :  "  With  respect  to  other 
witnesses,  the  best  course  to  be  adopted 
both  in  point  of  convenience  and  of  jus- 
tice, is  to  allow  tbetiuestioQ  to  be  askt4» 
at  the  same  time  allowing  the  witness  tp 
shelter  himself  under  his  privilege  of  re- 
.'fusing  to  answer,  and^  if  he  refuseSt  to 
leave  it  to  the  jury  to  draw  their  own  con- 
clusions as  to  his  motives  for  such  refuaaU" 
For  my  part,  I  never  could  agree  to  the 
proposition,  that  a  witness  may  be  entitled 
to  refuse  tq  answer  a  question,  and  yet  the 
jury  are  to  deal  with  him  as  if  he  hadgivea 
an  answer  degrading  to  his  character.  The 
rules  are  established  for  the  benefit,  not  of 
the  witness,  but  of  society }  and  if  the 
question  is  one  which  ought  not  to  have 
been  asked,  no  inferenae  is  to  be  drawn 
from  a  man's  declining  to  answer  it  The 
cases,  which  Mr.  Phillips  afterwards  enu- 
merates, .^fe  all  cases  of  queationg,  not 
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merely  involving  moral  iurpiiude^  but  re- 
lating to  criminal  acts^  or  what  would  be 
evidence  of  criminal  acts.  But  if  we  are 
to  say^  that  a  defendant  is  not  to  answer  in 
this  court  questions  which  merely  degrade 
him  in  moral  character,  without  exposing 
him  to  any  forfeiture  or  penalty ,  what  is  to 
become  of  nine  tenths  of  the  proceedings 
in  equity  }  There  is  scarcely  a  bill  filed, 
which  does  not  contain  imputations  of  frau- 
.dulent  conduct. 

In  the  present  case,  however,  I  am  not 
bound  to  decide  as  to  whether  a  defendant 
must  answer  to  questions  involving  mat- 
ter of  moral  turpitude.  This  is  a  demur- 
rer to  all  the  questions  in  the  bill,  and, 
therefore,  the  point  is — Are  there  no  ques- 
tions in  It,  which  can  be  answered  without 
degradation  to  moral  character,  and  which 
bave  not  such  a  connection  with  other  ques- 
tions as  to  have  a  tendency  to  bring  out 
'criminality  !  There  clearly  are  such  ques- 
tions 5  and,  therefore,  the  demurrer  must 
be  over-ruled. 


July  19. — Mr,   Sudden  moved  for  an 
injunction  to  stay  the  trial  of  the  action. 
T%e  injunction  ira«  granted. 


Dec.  20,  1824. — A  demurrer  to  a  bill 

for  a  discovery  and  a  commission  in  aid  of 
ih€  defence  of  an  action  for  Ubel  being  over- 
ruied^  a  commission  to  examine  wiinesses 
abroad  will  be  granted,  before  answer, 
though  the  defendant  in  equity  denies  by 
affldatit,  the  truth  of  the  justijicatian 
pleaded  at  law. 
• '  QuEBre—  ffhether,     according    to    the 

•  strict  practice  of  the  court,  affidavits  can 

'be  read  in  opposition  to  the  motion  for  a 

'^mmission}' 

After  the  demurrer  had  been  over-ruled, 

•Mr.  Macaulay  filed  long  affidavits,  which 
denied  the  allegations  pleaded  in  justiGca- 
tion  at  law,  and  set  forth  in  the  bills,  and 

•which  gave  detatlt^d  explanations  of  those 
transactions  to  which  the  passages  charg- 

"cd  as  libellous  were  supposed  to  relate. 

^  The  affidavits  then  stated,  that  the  de- 
fendant had  been  actively  engaged,  (chiefly 
ia  contiesibn  witb  different  societies)  in 


promoting  the  abolition  of  the  slave  tradcj 
the  amelioration  of  the  condition  of  slaves 
in  the  West  Indies,  and  the  gradual  aboli- 
tion of  slavery  in  his  majesty*s  West  India 
colonies  ;  that  by  such  exertions  he  bad 
excited  great  prejudices,  and  violent 
irritation  and  hostility  against  Kim- 
self,  on  the  part  of  various  persons, 
and  more  especially  of  persons  resident 
in  the.  West  Indies,  who  are,  or  con- 
ceive themselves  to  be,  interested  in  the 
continuance  of  slavery  3  that  the  alleged 
libel  was  part  of  a  systematic  plan  which 
had  been  long  carried  on  for  injuring  the 
defendant's  character,  on  account  of  the 
part  which  he  had  taken  against  slavery 
and  the  slave  trade  -,  that  he  hml  frequently 
observed  in  the  newspapers  and  almanacs 
published  in  the  West  Indies,  false  and 
scandalous  libels  on  his  character  ;  that  in 
all  the  newspa|)ers  published  in  his  majes- 
ty's colonies  in  the  West  Indies,  and  on  the 
continent  of  South  America,  a  violent  spi- 
rit of  hostility  had  long  prevailed  against 
the  defendant  and  such  other  persons  as 
had  taken  an  active  part  on  the  same  side 
with  him  in  the  aforesaid  matters  ;  that  in 
these  newspapers  he  and  they  were  habitu- 
ally slandered ;  that  it  appeared  from  the 
Jamaica  newspapers,  that,  in  December 
1823,  the  House  of  Assembly  in  that  colony, 
voted  a  sum  of  1000/.  to  be  remitted  to 
the  colonial  agent  in  this  country,  for  the 
purpose  of  being  employed  in  conducting 
the  controversy  respecting  slavery  j  and 
that  similar  votes  had  been  passed  in  others 
of  his  majesty's  West  India  colonies.  The 
defendant  further  swore,  that  there  were 
persons  resident  in  this  country,  by  whose 
testimony  the  t^rulh  of  the  matters  in  issue 
might  be  ascertained  ;  that,  although  there 
were  not  any  witnesses  residing  in  the  West 
Indies  or  at  Sierra  Leone,  whose  testimony, 
if  true,  would  enable  the  complainants  tu 
defend  the  actiorf  at  law,  or  to  prove  the 
pleas,  therein  pleaded  5  yet  the  defendant, 
in  consequence  of  the  prejudices,  irritation 
and  hostility,  prevailing  against  hiiQ  in  the 
West  Indies,  could  not  safely  trust  his  cha- 
recter  upon  triiil  on  evidence  to  be  procured 
there  by  commission  j  and  the  rather  be- 
cause he  did  not  believe,  that  he  cdirltl  in 
thQ  West  Indies  obtain  commissioneVs  or 
agents  to  execute  or  attend  the  executioh 
or  such  commission,  who  ivould  foe  willihg 
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to  encounter  the  danger  and<  obloqpy  to 
which  a  faithfdl  execution  of  their  4ttty 
would  expose  them }  and  because  he  was 
advised  that  it  was  doubtAil/ whether  a 
witness  giving  false  e<vidence  under  sach  a 
.commission,  could  be  indicted  for  peijur^ 
there ;  and  because  if  suchaiiindidmeirit  for 
per^ry  would  lie  and  were  prelei\«d  iwtke 
West  Indies  against  a  witnest  giving  such 
lalse  evidence,  the  |»r^udice,  hostility)  and 
irrkaUon  against  the  defendant^  prevailii^ 
for  the  above-mentioned  reasons  in  the  Weat 
Indies^  were  so  strong,  that  there  wonkl 
be  no  prospect  of  such  indictment  bein^ 
found,  or,  should  the  same  be  found,  of  its 
being  fairly  tried. 

The  Solidtifr^mieral  moved,  that  a 
commission  mighi  issue  in  each  snit  to 
Sierra  Leone,  and  the  West  Indies,  and 
that  "the  injunctions  to  stay  the  trial  of  the 
aolioos  might  be  continued  till  the  return 
i€)f  the  eomttiissioos. 

Mr.  Sugden  and  Mr.  Wakefield,  appeai<- 
ed  also  for  the  plaintiffs. 

Mr.  ShadweU,  Mr,  Pspyt  and  Mr.  €M^ 
rMt,  were  for  the  defondant. 

Against  the  motion,  it  was  argtted,  first, 
ifaat  the  truth  of  all  the  statements,  ou 
wluch  the  right  of  the  plaintilfii  to  a'  «odI- 
BHSsion  rested,  was  now  denied  upon  oath. 
Secondly,  that  in  the  present  case  these 
commissions,  in  consequence  of  the  circum- 
stances stated  in  the  affidavits,  could  not 
be  fairly  executed.  Therefore  it  was  in« 
Goosistent  with  the  ends  of  substantial 
justice,  that  they  should  be  issued. 

On  the  other  side  it  was  contended,  that 
the  affidavitsi'*thongh  they  had  been  read 
fu  order  to  enable  the  cdurt  to  Judge  of  the 
propriety  of  admitting  them,  could  not  be 
used'  upon  the  present  motion.  Mr.  Ma- 
-eaulay's  duty  was  to  have  put  in  his  answer, 
and  not  to  have  filed  affidavits ;  for  he  had 
no  right  to  dispose,  in  the  shape  of  affida- 
^H,  of  the  troth  of  the  case  relied  on  either 
at  law-or  in  equity  by  his  opponents.  Still 
lesswaaitto  be  endured  that  he  should, 
A9  he  had  done  In  dtcse  affidavits,  utter  the 
most' llbdlous  aspersions  hgainst  the-inha- 
bitants  and  legislators  of  the  West  India 
isianda.  In  tiuth,  the  motion  was  almdst  a 
motion  of  course^'    < 

December  SO.-rJ40ftu  Changbllox. 
I  will  not  say,  that  it  is  impossible  that 


an  affidavit  can  alter  the  rule  of  the  court  | 
but  I  will  go  the  length  of  laying,  that  it 
wlU  be  difficult  to  make  out  that  affidavita 
can  aUer  that  rule,  where  the  party  oouU 
have  put  ill  his  answer.  However,  not 
being  able  to.  say  that  the  thing  is  impoa^ 
aible,  I  have  h^ard  the,  affidavits  in  order 
tojuidge  of  them. 

■}  If  it  were  proved  by  Jthe  affidavits  ef 
-third  persons,  that  it  was  impossibk  that 
the  justification  could  be  triie,i  t^ere  we 
ahould  h9.ve  at  least  a  disinterested  witoastf^ 
.but  how  can  we  act  upon  such  a  principle 
as  this — that  a  plaiDttlF  at  law,  whoao 
aotiou  of  libel  is  met  by  a  justillcatioBy 
shidl  come  into  this  court  to  prevent,  bjr 
means  of  his  own  affidavit,  the  examination 
.qf  witnesses  abroad  in  support  of  thede^ 
fendaot'a  cas^  ?  There  is  no  principle  of 
jurisdiction,  upon  which  the  defendanftVt 
juatifiealion  can  be  disposed  of  in  that  way. 
The  law  of  this  country  has  said,  that,  if 
a  man  brings  an  action  of  Ubel  to  which 
pleas  <^  justificatioQ  are  put  in,  the  plaintiff 
ahall  not  do  away  with  the  justification  b|f 
his  own  evidence.  If  there  be  any  indivi- 
dual, upon  whose  mind  there  cau  be  a 
Btcoog  influence, .  it  must  be  that  iadivi- 
dual,  who  seeks  in  a  .court  of  justice  com- 
pensation for  the  injury  done  to  his  cluH 
racter ;  and  I  can  never  establish  the  prii^ 
ciple»  that  such- a  party  shall  prove  hid  case 
by  his  owu  evidence. 

93. — ^LoXD  Chancblxox. 

After  the  long  discussion,  which  :.tOQk 
place  upon  the  ar^ment  of  the .  demurrsr 
to  th^e  bills,  my  opinion  was,  that,  in  a 
case  of  civU  actioii  for  libels  I  could  not 
refuse  to  ^rant  that  species  of  commission 
which  I  take  to  have  long  been  within  the 
jurisdiction,  and  part  of  the  law  of  the  court, 
and  ^hiQh  we  have  b^en  iu.  the  habit  of 
granting  in  other  cases  of  civil  action.  And 
it  appeared  to  me,  that  the  decbion  of  the 
House  of  Lords,  in  the  l:ase  of  Governor 
Verelst,  sanctions  the  opinion  which  I 
.  formed,  after  weighing  the  subject  most 
cai:^uUyand  takiiig  into  accoupt  all  the 
^incony^diencies  with  which  the  issuing  of 
commissions  in  such  suits  is  likely  to  be 
attended.  If  the  order  over-ruling  the  de- 
murrer is  wrong,  there  are  two  ways  of 
setting  me  right  >  the  party,  conceivings 
himself  to  be  aggrieved,  may  either  petition 
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to  bave  Uie  order  re-heard,  or  he  may  ap- 
peal from  it  to  the  House  of  Lords.  But 
while  that  order  stands,  the  demnrrer 
most  be  eonstdered  as'  having  been  over- 
mled,  on  the  groand  that  the  jurisdiction 
cf  the  court,  wbkh  I  am  not  at  liberty  tb 
T^mdiate  on  the  mere  score  of  inconveni- 
ence«  would  not  admit  of  a  demurrer  to  a 
l>iU  praying  for  a  commission  in  a  case  like 
the  present.  Nobody  can  -  conceal  from 
lltmself,  that  there  must '  be  considerable 
^difficulties,  when,  in  consequence  of  the 
traosactioos  having  happened  in  Sierra 
Lieone,  and  the  West  Indies,  commissions 
are  to  be  sent  into  these  remote  parts.  Bat 
these  are  difficulties,  which,  firom  the  very 
nature  6f  the  thing,  must  be  grappled 
wtHi  by  perspns  who  bring  actions  with 
ve^Mctto  matters,  of  which  the  scene  lays 
in  distant  regions. 

It  is  not  necessary  to  say  much  upon 
the  affidavits.  As  to  4hat  part  of  them 
irblch  asserts,  that  there  is  so  much  pre- 
judice against  Mr.  Mtcanlay,  among  the 
inhabitants,  and  even  the  legislature  of  the 
West  Ipdla  islands,  that  he  could  not  find 
indtvidoals  impartial  enough  to  take  evi- 
^deace  foirly  under  the  commission,  I  can 
-only  say,  that  to  such  allegations  I  can  pay 
-ao  attention.  Then,  with  respect  to  the 
iMher  part  of  the  case,  it  seems  to  me,  that 
^affidavits  filed  here  arc  not  to  be  taken  as 
tkc  criterion  of  the  truth  ^>r  ftdsehood  of  the 
pleas  in  justification,  and  that  I  cannot  de- 
icide  against  the  truth  of  that  justification 
«pon  the  evidenee  of  the  plaintiflT  in  the 
mclion.  To  refuse  the  commissions,  which, 
lipon  the  usual  affidavits,  the  plaintiffs  in 
«q[nity  now  seek,  would  in  substance  be  to 
allow  the  plaintiff  at  law,  to  try  the  truth 
of  the  defence  setup  against  his  action  by 
Ins  own  evidence, — tliat  is,  by  evidence 
ivhieh  at  law  could  not  be  admitted. 


Accordingly  the  commissions  were 
ginuited'in  both  cases,  and  the  injunctions 
iNTcre  continued  till  the  return  of  the  com- 
jnisslons. 


1834.      \ 
December.}   *^^**''"^^"- 

*  •  * 

A  report  finidimg  a  particular  fad  wiil 
not  be  ordered  to  be  read  at  eoidenee  m 
mnotker  euit  rtlating  to  ike  same  muater, 
but  between  ^differ eiU  parties^  tkougk  the 
eMenee,  btf  uMeh  4hat  fact  ma$  forwierfy 
proved,  ha$  been  iinee  Io$L 

Iq  a  former  suit,  one  of  the  questiooB 
had  been,  whether  a  sum  of  stock  was  pait 
of  the  general  estate  of  the  deceased  whose 
assets  were  under  adminiatratiou,  or  had 
been  bought  under  such  circumstances  sb 
amountea  to  asufficieot  declaration  of  a 
trust  of  it  for  his  daughter  after  his  death. 
Upon  the  evidence  chiefly  of  the  stock- 
broker, the  Master  had  reported  in  favour 
of  the  title  of  the  daughter. 

Afterwards  the  daughter  died  intestate 
and  without  issue  f  and  it  was  disooverad* 
that,  in  consequence  of  an  unintentional 
fiiilure  to  comply  with  all  the  requisitions 
of  the  marriage  act«  the  marriage  of  her 
Cither  and  mother  was  voidj  and  she  of 
course  was  illegitimate.  Accordingly  adr 
ministratioa  was  taken  oi^t  oa  behalf  of  the 
crown  ;  and  Mr.  Maule,  as  ^uch  adminis- 
trator, instituted  the  present  suit,  in  order 
to  assert  the  daioi  of  the  crown  to  the 
property  of  the  deceased  daughter^  and 
particulariy  to  the  above-mentioned  sum 
of  stock. 

Several  persons  were  parties  to  this  snil^ 
who  had  not  been  partief  to  the  former 
suit. 

In  the  mean  time  the  stock-broker^  by 

.  whose  testimony  the  righr  of  the  daughter 

to  the  stock  had  been  made  out,  had  died. 

A  motion  was  now  mnde  on  behalf  of  the 
plaintiff,  Maule,  that  (he  report  of  the 
Master  in  the  former  cause  might  be  read 
as  evidence  in  the  present  cause. 

Mr,  Rompei  for  the  motion* 

Jfr  Heaid,  eomirif  insisted  that /this  was 
in  substance  a  new  suit,  bringing  forward 
new  and  questioiMble  rights,  and  inyolving 
new  interests.  Therefore,  that  which 
waftreported  in  thcffbrmer  cause,  oould  not 
bind  the  partitas  now. 

The  Ftos  Ckmueelhr  was  of  that  opt* 
nion,  and  refused  the  mM&n,  with  costs.  ^ 
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ArbUrator$  Mam^  to  fix  the  value  id  to* 
ettate^  .mey  ^idept  tke.  opimum  of  JkUful 
mm^  'ewtpkyed  pyihem  to  tmrvef^  ptrt  oft 
ti0  property, 

J%eir  award  ii  not  umceriaiM,  by  rvojos 
ofUsailowing  im  arngmetUatuni  or  dimmm'i 
^um  tfi  the  ram  fixed  or  the  price,  aeeerdmy  - 
a$  the  land  ehall,  njpoft  adm^aruremeatf  each 
efordt^fallBhartofagivenipumtUy,       • 

But  if  the  augnkfttii^tiom  or  dimimaHom* 
M  the  price  tf  to  be  at  the  rate  of  so  much 
per  acre,  if  the  error  at  to  qmamtiiy' shall 
be  m  erne  part  of  the  eatate,  ami  at  a  dijfer^ 
eai  rate  per  aere^^  if  the  error  shall  be  in 
another  part  of  tke  estate,  and  the,'award 
does  net  exprese  the  eetimated  quantity  of  * 
either  of  these  parts  taken  separately';  then : 
the  meard  is  vrndforuneertainty,  • 

The  bill  prayed  that  it  might  be  declared  ^ 
tliat  the  defendant,  under  and  by  virtue  of' 
lan  agreement  of  the  13th  May  1833,  and 
»f  ft  valuaition  aoade  in  pursuanee  of  it,  by 
S.  J.  Hopcraft  and  A.  P.  Phillips,  was  the 
purchaser -of  cMain  premiaea,  at  the  price 
of  5460/.  2<.>  and  that  he.  might  becom*^' 
pelled  to  complete  the  purchase. 

The  preoiises  ia  qoeation  consisted  of  a  i 
mansion  house,  and  adjacent  lands,  whieh, : 
sabject  to  a  mortgage    to  Hickman:  fSar;: 
2500^4  and  an  arrear  of  interest,  beloDged  * 
to  the  plainliff  ThoHWS  Hoficraft.    On  the ' 
13 th  of  May  1 8S3>  an  i^reement  in  -writing  • 
was  entered  into,  and  signed .  by  Hopcraft 
and  HidbimaD,  by  whiafa  it  was  provided,  * 
that,  if  Hopcraft  did  not  pay  to  Hickman 
his  principal,  intei^est,  and  eosts,  on  or  be- 
fore the  21st  day  of  Deeembdr  next,  it- 
should    be.  lawful'    for     Hickman'    to 
enter   into  possessioo   of   the .  premises^  - 
ftnd.that  thfijpremiaea  should,  wiUhintwen- 
tjrone  diQrsikpm.the.2&^  of;  December, 
be.valued  b^ctwdt.indifferentsiuveyocB,  oc: 
other  peraopa»  to  )be  -abminated,.  the  >one  of . 
them  by.liie  plainliff^  his  iieira  and  assigns^  * 
anA  the  >Qlher  of  ahem .  by  the  f^defkidant,  • 
has  heicBi  riAectttocs^t  admiaastoiloni,/ aadtf 
asMgB0.i .  If  either  of  the  paKles  made  dtn^ 
fottkiin  rnHnanaHsg^ya  pevscnato  malie.  the) 
va}Qf(^OoW.theimifBi|Beof.  the  other  'pessbai 
n^i^Vf^ft^int.fiQ'arbitlttitorfbr.ithe  ^Mutyr 
so  m  default.    The  valuation  so  onttle.  ma  t 


to  hercoasidered  Uie  just  pyice  of  the  pre-> 
mises;  add  Hickman,  after  deducting  what 
was  due  to  him  -on  hid  mortgage,  was  to 
pay  the  surplus  as  the  plaintiff  should  ap^' 
point,  while  the  plaintiff  on  hid  phrt  was  to 
convey  the  property  to  Hfckioah  abso- 
lutely.. 

The'  mbney  not  being  paid  on  the  S5th 
Peceraber, -two  valuers  ^»rere  appointed,  A. 
B.PhiUfJS' being  named  bythc  defendant,* 
and  B;  J.  Hopcraft  by  the  plaintiff.  Ac* 
cordingly,  on  the  12th  of  January  18^,* 
theymade  the  valoaliony  and  declared  it  in:' 
writing  by  the  following  awani : 

*^  In  pursuance  of  tfn  agreement,  bearing 
date  onjor  about  the  13th  day  of  May  1688, 
and  made  between  Thomas  Hopcraf^  of 
the  one  piirt)  and  thoinasHickman'of  the 
other  part,  we,   the  under^gtied,  having 
been  respectively  named  by  the  Said  Tho- 
mas Hickman  and  Thomas  Hdpcraft,  to 
nitake  the  valuation  of  the  estate  of  Cow- 
ton,  in  tlie  county  of  Northampton,  therein 
mentioned, 'have  this  day  viewed  the  same^ 
consisting  of  a  mansion-honse^and  offices, 
and '73  acres,  1  rood,  and  8  perches  of* 
arable  and  pastiire  land,  and  have  mutually' 
agreed  that  tbe  value  thereof  is  546d/.  !2a.» 
includuig  the  timber  and  fixtures  thereof^ 
and  fruit  and  all  other  trees  \  and  we  ac- 
cordingly, in  pursuance  of  the  said  agree«>' 
ment,^  declare,  the  value  thereof   to:  be*^ 
5^160/.  .2#.:  and- we  also  declare,  thatyJa: 
case  there  shall  be  any.ovonin  the  admtea*  - 
suremeiit  above  mentioned,  an  allowance  at 
tbexfttei  6€  42/.  for  every  acre,  either  less  or 
more  .than  the  said  admeasurement;  shall 
be  made,  oUt  of  or  in  addition  to  the  said  • 
purchase  money  as  the  cade  may  happen^  * 
if  the  mistake  be  in  the  aUotment  in  Horse 
Moor  fields  over  the  brook ;  and  an  allow- 
ance of  the  same  nature  at  the  rate  of  84/. 
for  every\  acre,  if  the  tatstake  be  in  the ' 
other  part  of  theestate^  on^the  house  side 
of  the  brook.''  •  '     -  >  •  i    j  •      ^ 

\  inaudcing  this  Valuation, '  the  two  ar)^; 
trators,;  being  both  of  them  land  surv^nMrs^  ' 
attdnot.«<ffCttBtomed  to  vahie -houses,  had^-* 
ofiLbeir.awniaoeord,  ealied  in  the  assfa-- 
tance  of  two  persons,  Lichfield  and  l9tai4Lie^ 
vdtt^'vMtBi  by* jproferaion' builders  and  sui** 
veyors  of  honosi    Accordingly  LIcli^cM  ' 
and  $tariiie^  ih&ving.  valued  thC'  maiiafttn^ ' 
honseMond  buiUKngs,  eommudicitted  lludr ^ 
opinion '.to.  ^  arbitmton;  'wlaoi^  b«vte^>^ 
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consfdored  such  opiAioii  and  jadgimht» 
adopted  the  same  as  iheirown,  and  Ibimdcd 
their  valuation  of  the  mantton*house  and 
bidldiag»  thereon. 

The  biU  chained,  that  the  arbitrators 
had  a  right  to  avail  themaelvea  of  the 
knowledge  of  Lichfield  and  Starkie  ^  that 
although  they  had  availed  themaehres  ofic^ 
the  above-mentioned  award  was  a'valua-^' 
tion  duly  and  properly  made,  and  contafned 
the  valuation  made  by  the  nominees. 
of  the  whole  of  the  premises  agreed  to  be- 
i^lued  :•  and  that  Hickman  notwithstand- 
ing,  refused  to  execute  the  agreemdnt; 

Such  was  the  case  stated  on  the  hill. 
^  It  was  met  by  a  general  demurrer.. 

*   • 

,  Mr.  Homt  aqd  Mr,,  Wm  appeared  in 
auppprt  of  the  demurrer. 
.  Jtfr.  Biekerstffh  in  support  of  the  bill. 

.  Two  grounds  of  demurrer  were  alleged. 
"Rrnt  it  was  said  tiiat  the  valuation  was 
▼aid,  because  the  arbitrators  had  not  sicted^ 
upon  their  own  judgment,  but,  with  respect 
to  part  of  the  premises,  luut  in  fact  delega- 
ted their  authority  to  Lichfield  and  Starkie. 
Secondly,  it  waa  argued,  that  the  award  waa 
^0id  for  uncertainty.  It-fixed  the  price  only 
upon  a  supposition  that  the  land  amounted 
to  a  apecifie  number  of  acres  3  but  there 
was  to  be  a  variation,  if  the  result  of  acftoal 
admeasurement  either  exceeded  or  fell 
alhorl  of  that  number. 

Fioe*CAoace//or. — To  the  first  objcoticm 
there  is  an  obvious  ans^ter,  that  the  arbi^- 
.  tiatorsdiU  not  delegate  their  authority,  but 
oidy  informed  their  judgment  as  to  one 
part  of  the  property,  by  consulting  the 
opinion  of  skilful  men  with  respect  to  it. 
As  to  the  other  objection,  the  old  maxim 
v^Mdd  apply,  '*  cerium  e«#, .  fmod  cerhim 
wtiddi  poie$i"  An  alio  waaoe  is  to  be  nnidie 
for  every  error  in  tbe'estimated  qaantit^of 
thehpd }  the  eaagnitnd^  of  that  error  nMgIt 
hf  aaaertained  by  admeaauronen^  and.  if 
tl^e  allowance  were  made  according)  to  a 
fixed  acale^  the  valuation  would  be  certain 
and  final. 

But  there  is  another  difBcnltyin  theiali^ 
wittch  is  not  so  easily  surmoanted*  /i'he 
valuers  haveaaidi  "if  theierraris'ibapakv* 
tieolar  ywrtof  the  estate,  thd  allolvaace is 
to.be  nmde  at  the  rale  of  84i.  pcfc  aoie^  if  in 


another  part,  at  the  rate  of  491.  per  acre.'* 
Now  my  difficulty  is,  that  I  cannot  ascertsiir 
to  which  of  the  two  parts  any  excess  or  de- 
ficiency is  to  be  attributed'.  The  avbiinitDra 
have  told  usat  what  quantity  they  estimdted 
the  whpk  estate ;  bat  diey  liave  not  told  m»,' 
at  what  quantity  they  estimated  cither  the 
one -port  or  the  other.  -  How  then  wiilit^be 
possible  for  any  pterson  to  tell,  vilietber  ttiy 
deficiency  or  excesa,  that  may  be  found  to* 
exist,  is  in  the  pait  which  ia  to  be  astlma* 
ted  at  84/.  per  acre,  or  in  that  which  is  to 
be  eacimatcd  at  only  48<;  per  acre  ) 

To  the  objectitta  thoratated  by  the  court 
it  was  aaswered,  that  tbe  awsird  nseialy 
supposes  a  possibility  of  error  in  the  esti* 
mated  cpiantity  of  the  land,  and  proiridean; 
remedy  against  the  ii^usciee  which  hugkt 
arise  in  tlmt  case.  But  there  is  no  alleups* 
tion  upon  the  record,  that  there  is  any  esror - 
in  the  estimated  quantity  $  and  unless  such 
error  exists,  there  can  be  no  uncertainty  in 
the  valuation.  The  ot>|eGtion  thendfOMi 
cannot  avail  tlie  defendant,  becamae  the  fhct 
out  of  which  it  might  arise,  isnot  alleged^ 


Chaneelior. — The  demurrer 
supported  on  two  grouhda.  The  first 
ground  wa9,  that  here  it  vras  rcfeited  to 
two  arbitrators,  to  detemsine  the  vakie  of 
an 'estate,  consisting  of  a  maasion^hooso 
and  about  seventy- three  acrea  of  landl 
that  they  did  not  exercise  their  own  jttdg^' 
Dsent  on  the  subject,  bat  refierred  it- to  two 
otiier  persons  of  the  names  of  Starkie  and 
Lichfield,  to  fix  the  value  of  the  house; 
that  an  arbitrator  caaoot  dclegatte  his  a«* 
thority  ;  and  that,  therefore,  the  Taluatiott 
%vas.not  valid.  The  conclusion  would  an«- 
doubtedly  be  true,  if  the  atatenient,  from 
which  it  i9-dra:wn;  were  warranted  by  thct 
fiicta.  The  circuuistahees,  *  hpwever,  aa 
stated  on  the  bill,  are  widely  d|fifetent  lirom 
the  suppositions  on  which  the  defeadmt 
has  aigoed.  The  ifill  aUei^  that  tfao 
a]H>iiretors,  being  iand«enfVeyors>and  igno- 
rant of  the  vahie  o£  buHdiaga,  ajgveed  to^ 
obtain  the  optnion  of  two  ^ersana'coAvet^ 
sam  with  boiMUaga ;  that  hathig  abtalned 
such  opinion,  they  considered  itandttdop* 
ted  it  as  theii*  own  I  aad'  Shat- being  satfi* 
fied  wMi  that  evidtaoe^  thcf  branded  Iheir* 
awiB^  upon  it.  iThdfJviior  df^tgHitig' 
their  aMiorilgr.      ....'...1 
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The  86eoiidi|^ml&d  of  demurrer  yntv, 
tliat   the 'im&rd'  is:' not' finals    because,' 
akhoixgh  the  •mhie  i»  ^xed  at  54661.  S#.>  • 
yet  that  is  t6  6e«the  price  enly  on  tbe  sap«'' 
position  that  the  kndcoiktahis  73  acres; 
Irrood^  and  8  pereh(to^  ahd  lt»i^  expressly 
provided,  thut  there  is  to  ba'  ail  additittoo  to  * 
of  adedoetion  Itfom  the  pri0e,aecordkigi<as 
the  actual  qufiatlty  of  llibd  shall  be  found 
to  be  greater  or ^ leas  than  the  estimate.' 
The  price^  therefore,  it  is  argved,  is  notis*  * 
cttiaiDed,  but  is  left'  to  vary  according  to 
tie   resolt  of  Bf  futune   admeasufioinent. 
Now  an  award  is  final,  not  beoause  it  hames 
a^al  price^  but  because  it  names  a:  s|aa- 
dard  by  which  the  price  may  be  aseevtaiOH ' 
ed,  and  consequently  there  is  no  force  in 
this  objection. 

The  difficulty  which  struck  me  during 
<fae  argpiment  was  this  :  the  deficiency  ov 
excess  of  the  land  in  relation  to  the  estv- 
jnated  quantity,  is  to  he  attvwed  ftr  i^  the 
jrate  either  of  84/.  per  acre,  or  of  A^t  per 
i,  aeeorftug  as  that  eitoessor  deficiency 
mthe  onepart  of  the  estate  or  hi  the 
other.  Now  the  ^nduatiofi  does  not  tell  us 
«l  what  qUttntlty  the  arbitrators  estimated 
^Mier  pa^  of  the  liftid,  so  that>  should  there 
be  any  deficiency  or  cilicess.  It  will  not  be 
pdflftible  to  ascertain  fhm  the  award  in 
which  part  the  error  Mes  {  and  consequent- 
Iv,  it  Dftist  be  uncertain  at  what  prh^^  it  Is 
tb  be  calculated  4 

Then  il  is  sa) d  on  the  part  of  the  plain- 
ilf,  that  there  will  be  no  unoertahity,  if  it- 
should  turn  out  that  the  esttfte  oontaine 
I^bwlsely  the  nuihber  of  acres  assutned  by 
the    sfrbitrtftbrs.    That,  hdweve*^,  is   nM- 
the  wfty  to  try  whether  the  srward  is  fiftsl. 
The  troe  coastructleti  6f  the  award  is  this  t 
'*  tf  the  landeontaitttfS'aeres,  1  rood,  and 
Sperehes;  tlieprke  shJiM  b*  54^0/.  St.  -,  but ' 
if  the  quaritlty<  be  mofre  or -lees,  the  price 
shall  W  subject  tb  an  ttugmenestioii  or '  di- 
minution ;  and  that  augmentation- or  dtmi- 
noUon^'ehaJl  be  according  to  a  seide  which 
eaftBoi  be  aseertAineit.'' '  It  Is-theftfbre  an 
hypothetical  award,  and  not  absolute. 

On  this  lait-hiedcioiied  gfoimd,  I  mast 
heM,  that  the  a^ardir  net  finals  and  can*" 
jM  be  exe^uled. 
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1894: 
December. 

If  seteral  ptatnHffsjoin  ifiimiUuting^  a 
9uit;  one  of  them  mU  not  be  altoiced  to 
withJrawJrom  the  prosecution  of  it,  unlem 
he  mitk^  out  to'  the  aatirfaction  of  the 
Court,  rhdt  it  tV  not  consiitent  mth  pra* 
dence  to  prosedute  the  suit  further. 

The  suit  was  instituted  by  Hannah. 
Jettcoat  and  Sarah  Jeffcoat;  who  were  the 
two  youngest  daughters,  and  two  of  the 
residuary  legatees  of  a  deceased  tiestator^ 
against  the  executors  and  the  other  resi- 
duary legatees.  The  bill  stated,  that  the 
other  residuary  legatees  hid  received  pay- 
ment either  of  part  or  of  the  whole  of  their 
respective  shares)  that  the  plaintiffs  had  re- 
ceived nothing  5  ftnd  that  the  executors  had  ' 
been  gdilty  of  verv  fiagrant  breaches  of  trust. 
It  prayed;  that  the  accounts  of  the  testa- 
tor's estate  might  betaken^  and  the  shares 
of  the  residue  belonging  to  the  plaintifh 
ascertained  and  paid  to  them. 

'l*he  answer  of  the  acting  executor  had 
been  put  in ;  and  in  a  schedule  to  it  he  had 
set  forth  thb  accounts. 

A  motion  was  now  made  on  behalf  of 
the  co-plaintiff;  Sarah  J^B^wt,  that  the 
bill  might  be  dismissed  as  far  as  she  waa 
cimcerned^  with  costs  tohia  paid  by  her. 

ilfr.  WiUfraham,  appeared  in  support  of 
the  motion: 

Mr.  Russell,  coniri^ 

Some '  of  the  reaiduary  tegfLtees>  who 
weredefendAutSi  consented* 

In  support  of  the  motiifiv.  it  was  stated^ 
that  Sarah,  having  examined  the  accounta 
annexed  to  the  answer  of  the  acting  exe- 
cutor, was  oonvii»c0d,  that  no^beaefit  could 
result  to  her  from  the  further  prosecutioa^ 
of  the  suit>  and  that  she  was,  thereforOj, 
aaxioua  to  be  liberated  from  the  expense 
of  protiBcted  litigatsou. 

.  In  opposition  to  the  motion^  it  was 
stilted  that  the  accounts,  which  the 
acting  ,eaecutbr  ha4  set  forth,  far  from 
be^ig.  satisi^ol|(M:y>  aclmitt^  numerous 
li^a^iea  of.  trust.  No  discovery  had' 
been  given  of  the.  mode  w  which  the, 
halanjces  had  been  applied,  which  had  been 
from  time  to  time  in  the  executor's  hands. 
Heavy  k)sse^  h^d  been  brought  ppon  the 
trust-fund  by  the  misconduct  of  the  exe- 
ctttor^  and  ail  theseteiea  he  had  thrown 
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upoD  the  shares  belonging  to  tfee 
The  prosectition  of  the  suit  was^  thereforcj  • 
absolutely  indispensable ;  and  as  both  the 
co*ptaintlfls  were  necessary  parties,  Sarah, . 
if  she  ceased  to  be  a  plaintiff,  would  be- , 
come  a  defendant  -,  such  a  cban^  Jn  the,, 
constitution  of  the  suit  would  d^lay  tbe, 
caase;  and  would  likewise  add  consider-  , 
ably. to  ^e  expenses  of  it  in  every  succes- 
sive stage.     Iq  the  case  of  Hojkirk  v.  JBTo/r 
kirk,*  the  court  had  laid  down  the  true 
rule  upon  the  sulject }-— ''  that  a  plaintiff 
cannot  be  permitted  to  withdraw  himself 
from  sustaining  that  character,  if,  by  so 
doing,  the  remaining  plaintiffs  In  the  suit 
are  injured."    The  application  had  indeed 
been  granted  in  that  case  j  but  th^re  the 
plaintiffs,   to   whom   the  indulgence  had. 
been  granted,  applied  oa  the  ground,  that 
they  could  not  concur  in  the  imputa.tions 
which  the  bill  threw  upon  their  mother ;  ' 
and  the  order  was  accompanied  witl^  jsuch 
conditions  as  would  prevent  it  from  ope- 
rating to  delay  the  suit     Here  the  court 
could  not  impose  such  conditions,  for  it 
could  have  no  right  to  put  the  defendants 
uoflev  terms. 

Vice  Cheaieetter.'-'An  application,  like 
the  present,  can  be  granted  only,  when  it 
would  not  be  prudent  to  prosecute  the  suit ' 
fatther;:and  when  that  is  the  ease,  the 
oppoeition  of  another  co-plaintiff  will  not  * 
be  regarded  j  for  a  man  is  not  to  'be  'forced 
tt>  continue  a  lit  ig:aition  which  is  not  likely 
to  produce  any  advantage  to  him,  merely ' 
because  another  person,  who  joiifed  with 
him  in  cbmmeticing  the  suit,  is  too  obsti-* 
nate  to  allow  it  to- drop. 

•Unless,' ho Wever,  ^uch  %  ease  be  made, 
ft  plaintiff  will  not  be  permitted  to  with- 
draw from  that'charaoter.  It  is  not' enough 
fbr  him  to  say/that  he  no  longer  wishes 
to  be  a  plaintiff.     When  he  conoun^ja* 
the  institution  of  the  suit,  he  entered  into 
an  implied  contract  with  the  other  plaih- 
tiBs,  that  he  would  ^e  th^m  kl! '  the  as^ 
sistarice  in  his  poW^Jr  intifder'to  efftet  the'' 
purposes  forwhitfh;.the«uit ''A^As  begun}  J 
rfftd'it  is  not  his  ttiere  caprice,  thafis  ti!/' 
eioli^caCe  him  fbom^  the   re^bnsibilitles 
€t»A  duties  which  he  thus  imposed  upon 

himself. '• 

^  Now,  Here,  ft  Is  not  ^lio^nl  to  the  court, 

-  1../O.U:  i;^f4iMadt4Po'   il  ;iii  !  *u 


that  pmdenca  reqftireft'tliat  thia«ii^«]Mildd 
be  abandoned..  Oa  the  coQtmy,.il  aj^» 
pears  that  the  effeoCfvepnMcoution  <Kf  iiii.. 
essential  for<  the  protBction  of  the  interests ' 
of. the  residuary  la;atee&  [ 

The  caso  of  j£iki$^k  v.  HolkM,  mtm 
under  circumstancda  widely  diffenent.  The ; 
ground  .of  the  applieatioti  there  was,  that.' 
tlie  bUl  contained  heavy  imputations  on 
the  mother  of  the  plaintiffs  y  and  that  those 
of'  the  plaintilb,  on  whoae  bdialf  the  mo^- 
tion  was  made,  disayowed  those  imputaH 
tioDS  which  had  been  placed  on  the  record 
without  their  consent. 

-Upon  the  wholes  this  motbn  moat  bei. 
refused  with  costs.  . 


AT  THE  ROIXS. 


TOVBTf?. 
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^acrtdiiar'snUi,  bruighu^  ike  ketr-^d^ 
law  and  aho  ike  devuee  ef  tke  dtbior  htm^ 
fore  tJ^  court t  as  well  a$  kupenonal  re^e-^ 
tentative^  if  ike  famd  9  tMl  n^j^imU/arr. 
tke  payment  of  tke  t(U»d  ceete^^^M  4ke» 
partiee^  Mnmst abate proportknably.        \ 

This  was  asuit  h^  creditors  for  the  ad- 
ministratioo.Qf  a  testator*8  estate^  As  ha 
was.  stated  Aoihave  beea  a  trader,  and  aa' 
the  suit  went  against  the  real  as  well  as 
the.personal  estate  of  the  testator,  tha  heir* 
atrlaw  and  an  infiuit* devisee  tal  been: 
mfide  parties. 

The  fuBd.tuming  ont  to  be  iasuffidMnt; 
for  the  payment  of 'the' taxed  costs  <tf  aU'^ 
this  |ianie9i  the  question  was,  whether  they* 
should  abiuye  proportiooably  5  or  whether^ 
the  heir-at-law  and*  devisee  ought  to.  b«ve  * 
their  cost^^^paid  ia faU>. in  pinrferteyioiv  to  the-' 
othvr.defendaatsand.tlmplliiptlffA)'     . 

The  hairHa(4aw  aad.the-devisiie  had  aor^. 
swered jointly.  ,  ....    ..  .1 

Mr.  Ctmke,  Mr.  RickvrU^k  and  4fe,: 
iSlrtiiloii,  appeared  for  the  diffareat'pBrties.  . 

The  plaintiffs  io9i«ted»  that,  in  such  >  a 
case,  the  practice  w^tb«t  theldnfl  shpvMi 
be  distributed  among  all  .tb9.  parties  VfKi 
proporttfw^  to  Uie  apMMM  oC  costs  taxed  to 
each  of  them  respectively. 

On  the  other  hand,  .for  the  heir-at-lair 
and  the  devisee,  it  was  contended,  that 
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they  bac].  beea  brought  befor^  the  c6urt 
merely  for  the  convenience  of  itie  plaintffi; 
-and  that  be  ought*  tp  have  maide  the>  other 
crecfitors  contribute  to  the  expeases.  The 
heir»>at-law  and  devisee  could  not  have  de- 
rived any  benefit  from  the  prooeeditigs^ 
wad  yet  they  had  done  every  thing  to  di- 
sninish  delay  and  expende  in  the  conduct  of 
them^  If  a  loss  were  to  fall  anywhere,  it 
should  at  all  events  not  Ml  upon  those, 
who  had  no  interest  in  the  prosecution  of 
.the  suity.and  no  share  in  instituting  it- 

'  The  MafUr  of  the  RMb  entertained  at 
first  soBoe  doubt  upon  the  pcunt  Ulti- 
mately, ho.wever^  be  was  of  opinion,  that, 
..as  all  parties  were  equally  freefnom  blame, 
the  loss  should  be  borne  by  all  3  and  he, 
therefore,  ordered  the  fund  to  be  appor- 
tioned in  the  payment  of  the  costs. 
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It  u  irrt^ydar  for  a  defendatU  who  is 
not  in  contempt,  and  has  not  obtained  an 
order  for  time,  to  file  a  general  demurrer, 
if  hi*  solicitor  has  represented  to  the  ad" 
[zerse  clerk  in  court,  that  an  order  for  time 
tad  been  obtained. 

If  that  misrepresentation  qf  ike  defend 
dant's  solicitor .  vfas  called  forth  .  by  a 
statement  on  the  part  of  the  plaifitiff,  that 
he  was  in  a  condition  to  seal  an  attach- 
ment, when  in  truth  he  was  not  in  that  con^' 
dition,  the  defendant  may  file  a  general 
demurrer. 

If  an  appearance  is  entered  for  a  defe^r 
dant  without  authority,  and  ajpterwanfs  ^ 
soUdtor^  duly  authorized  to  appear  for  Am, 
ndopts  that  appearance,  the  appearance 
eannoi  be  carried  bach  farther,  in  point  of 
time,  thtm  to  the  date  <fthe  commencement 
of  the  authority  of  the  solicitor  by  whom  it 
was  adopted. 

Mr.  RoupeU,  on  behalf  of  the  plaintiffs, 
moved  that  the  demurrers  of  George  Chap- 
lin, Francis  Chaplin,  and  William  Chaplin, 
should  be  taken  off  the  file  for  irregu- 
.Ivtty. 

Oa  the  Ml  df  November,  Mr.  Home, 
tfie  i^khftiff's  ckrk  iii'court,  sent  to  ibe. 
derit  in  court  of  the  defendants^  a  note  in 


the  usiial  form,  stating  that  he  must  at* 

tach  for  want  of  answer:    This  note  wm 

in  the  sao^e  iday  returned  to  Mt*.  Home  by 

^r.  'Macdougall,  the  solicitor  for  th^  des 

fendauts,  wfth' these  words  written*  upoti^ft, 

'"  order  for  time  obtained.**     On  the  fallh 

of  this  ahswer,  the  i^aintiffs  did  not  issue 

'an  attachment.     In  truth.  However,  no 

orde^  for  time  was  dbtained ;  and  on  ^'e 

19th  of  November,  general  demurrers  vreit 

filed. 

'  f  >n  the  dther  blind,  it  appeared  from  the 
iiffidavit  of  the  solicitor  for  the  di^fendants, 
'that  he  did  Aot  receive  instructions  from 
men  William  Chnpiin  to  appear  for  him  till 
the  4th  of  Novemi)er;  that  on  applying  at 
the  six  clerks*  office,  in  order  to  appear  for 
him,  he  found  that  an  appearance  hatl 
been  already  entered  for  Mr.  William 
Chaplin,  by  the  clerk  in  court  of  the  plain- 
tilfe;  by  the  direction  of  their  solicitor; 
'that  the' time  for  his  appearance  had  not 
expired,  and  the  appearance  so  entered  was 
without  authority  from  him  ;  that  tio  order 
for  time  had  ever  been  drawn  up,  though 
an  order  had  been  applied  for  5  that  the  de- 
murrers were  left  at  the  six  clerks'  ptHce 
on  the  ISth,  but  in  consequence  of  the  ob* 
jections  taken  by  the  plaintiff,  were  not 
filed  till  the  19th ;  and  that,  as  no  motion 
had  been  made  to  take-  them  off  the  file, 
they  were  on  the  29th  of  November  sist 
down  for  argument. 

Vice  Chancellor. — ^Wlth  respect  to  Mr, 
'William  ChapVm,  thoiigh  Mr.  Macdougall 
"may  be  regarded  as  having  adopted  the 
api>earance  which  had  been  improperly  en- 
tered for  that  gentleman,  yet  Mr.  Mac- 
dougair  was  not  his  solicitor  in  the  cause 
•till  the  4th  of  November ;  and  his  adoption 
of  the  appearance  cannot  operate  farther 
-than  fVom  the  time  when  he  himself  res 
ceived'  his  authority  to  act.  He  might  adopt 
•the  appeahtnce  whidh  he  found  in  the  boolc^ 
of  the  six  clerks'  office ;  but  his  adoption 
must  be  Considered  as' referring  to  the  ori* 
gin  of  his  authority  Vahd  be  ct>nld  not 
adopt  it,  so  as  to  expose  his'dient  to  ah 
attachment.  Mr.  William  Chaplin,  there** 
foie,  cannot  be  considered  as  having  ap« 
ftared  earlier  than  on  the  4th  of  No^ 
vember;  consequently,  on  the  Mi  cf 
November,  the  plaintii&  were  not  in  a  con- 
dition to  seal  an  aitachoaent  agamst  him« 
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The  answer,  thfrefore,  '^  that  an  order  fi^ 
time  had  been  obtained/'  so  &r  as  it  ap- 
plied to  him^  was  occasioned  by  the  mis- 
statement of  the  plaintiffs  themselves^  who 
represented  fhat  they  were  in  a  condition 
to  sue  out  an  attachment,  when  in  truth 
they  were  not  so.  The  motioa,  therefore, 
must  be  refus|^,  but  without  costs,  so  far 
as  it  seeks  that  the  demurrer  of  William 
Chaplin  should  be  taken  off  the  f^e. 

As  to  the  demurrers  of  Geofl^e  Chuplin 
and  Francis  Chaplin,  JUr.  Barber  i^t^- 
tended,  that  a  defendant  might  file  a  de- 
murrer until  he  had  obtained  an  order  for 
time,  or  was  put  into  contempt.  The  caqe 
c^  the  JEoit  India  Company  ▼.  Henck- 
man*  proved  that  a  defendant  wa^  not  to 
be  pr^udioed  by  any  misrepresentation  pf 
his  clerk  in  court ;  and  the  same  principle 
wcxold  apply  to  an  inaccurate;  statement 
made  by  his  solicitor.  Besides,  i^ven  if 
the  demurrers  were  at  first  irrc^qlarly  filed> 
yet  the  plaintiffs,  after  having  notipe  of 
them,  took  no  steps  to  cure  the  irrega* 
liurity,  but  allowed  them  to  be  set  down  for 
aigument.  The  inegularity,  therefore^  \i 
there  was  any,  must  be  conadered  as.  lujkVr 
ing  been  waived. 

Ftce  Ckanoeilar. — I  think.it  is  necessary 
that  these  two  demurrers  ^lvo\ild  be  t^cn 
off  the  file,  though  no  order  for  time  had 
been  obtained  by,  or  process  of  contempt 
issued  agsiast,  the  defendants  who  have 
put  them  in  3  and  my  resfKn^  for  so  thinjlr- 
.ing  ;is,  that  the  solicitor  of  the  plaintiJEI^ 
ivas  inforiped  by  the  spljcitor  for  these  de- 
f^iidan|s/  (for  whether  the  answer,  writ^a 
on  thenQtes^nt  by  IMr. Home,  came  fcoin 
Mr.  Maicdongall  or  from  one  of  his  clei;);^, 
is  of  no  importance^)  that  an  order  for 
time  had  beei;i  obtained  by  them  :  ofid^  iq- 
d^d,  tillafit^r  the  demurrers  were  f4&iiii^ 
continued  tp  believe  t^at  spch^  order  had 
been  obtained.  .  ^ 

The  dem  urrers .  of  Qeorge .  Piaplii)  ^n# 
f  rands  Chaplia  were  o^qderf^  tq;be  taken 
off , the  file,  with,  costs,  t 

•  3  Bro.  Chtn.  Cms.  37^'.  .l         ' 

t  S«e  M  aaoiiytaotts  «Me  fai  14  V«My,  with 
reaped  to  jfche  effect  «4  •  miwrpr^witslioa  hy^ 
clerk  ia  court  of  a  party.  ,    . 
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Sec  22. 

Upon  a  biUJikd  by  uadarwritenfor  mm 
imjumctwm  ngaimMt  am,  actiam  am  a  p^Ucycf 
imturamce,  and  fat  a  ooaminnm  to  ^xawUme 
,  iptliiesaa  o^roeuif,  ihe  Court  wiU  mot  yrami 
the  infuneiion  and  eommiimom  except  mpom 
the  termo  of  having  the  money  paid  inio 
Court,  e^en  though  it  Mhomid  appear  om  the 
mmewer  of  the  defendmntSt  that  there  tr  a 
oaeefor  inquiry  tn  a  eotart  of  equity. 

The  bill  was  filed  by  underwriters,  pray- 
ing an  injunction  to  restrain  an  action  oa 
a  policy  of  insunmce,  and  a  commission  to 
examine  witnesses  at  Valparuso. 

The  answer  had  been  put  in. 

Tlie  ]Hatntii&  now  moir^d  for  an  io^niS 
tion  and  a  commlssioB.  The  point,  lb 
whidi  the  witnesses  were  to  be  examined 
under  the  commisskm,  was,  that  the  stie 
of  the  ship  and  cargo,  which  had  taken 
place,  was  not  necessary. 

JIfr.  Pepyt  i4>peared  for  the  piotioa } 

ill r.  Borne^  eontri.  ^ 

The  defendants  had,  by  their  answer,* 
insisted  that  the  sale  of  the  ship  and  cargo 

was  necessary. 

» ■ 

ne  Vice  Chancellor  was  of  opinion, 
that,  upon  the  facts  admitted  by  the  de- 
fcndantSy  notwithstanding  their  assertiona 
that  the  sale  was  necessaty,  there  was  a 
case  which  would  entitle  the  plaintiffs  tb 
the  injunction  and  commission,  provided 
the  amount  of  the  insurance  were  paid 
into  court.  But  his  Honour  stated,  that^ 
in  such  cases,  he  would  never  grant' an  in* 
jupction,  and  a  commission  to  examitte 
'witnesses  abroad,  except  upon  the  terms 
of  the  money  bdng  paid  into  court 

The  plaintiffs  werewOliug  to  pay  the 
amoutit  of  the  average  loss  into  court,  btit 
*th^  refused  to  pay  the  total  loss. 


Ihe  motion  ion «,  therefore^  tffu$ei^ 


\\ 


^•^ 


} 
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1824. 
"November. 

Wlienaeau$e,heimghroiughttoah^Qrit^ 
M  ard^od  to  ttfmdroo^,  tamnemd  %  mu<- 
dimg  partiee,  m  mom  pUmtiff^  cammi  te 
mddfidn 
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tf  a  new  plahtfiff  h  added  improperly^ 
Hnd  no  other  step  taken^  the  Court  rvilt  per- 
mit the  record  to  he  re-amended,  by  striking 
out  the  name  of  the  newly  added  ijlaintiff, 
and  making  htm  a  defendant. 

An  objection  having  been  taken  at  the 
hearing,  far  want  of  parties,  the  cause  stood 
over  in  order  that  parties  might  be  added, 
and  the  usual  order  for  that  purpose  had 
been  obtained. 

The  plaintiffs  amended  by  making  Eliza- 
beth Wright  a  co-plaintiff. 

The  cause  having  come  on  again,  the 
question  aro^e,  whether,  under  the  usual 
order  giving  leave  to  amend  by  adding 
parties,  a  new  plaintiff  could  be  introduced 
into  the  suit. 

Mr.  Fonblanqde  and  Mr.  Roupell  were 
ibr  the  plaintiffs. 

Mr.  Parker,  for  the  defendant. 

The  Vice  Chancellor  was  of  opinion,  that, 
by  the  amendment,  the  record  had  been 
rendered  altogether  irregular,  and  he  ap- 
prehended that  the  court  would  be  obliged 
to  dismiss  the  bill. 

However,  the  cause  was  allowed  to  stand 
over,  in  order  to  search  for  authorities  in 
support  of  such  an  amendment. 


The  plaintiffs  were  ordered  to  pay  the 
defendants  the  costs  of  the  day. 


When  the  cause  came  on  again,  it  was 
admitted,  that  no  authorities  had  been 
found. 

Vice  Chancellor. — If  special  leave  to  add 
a  new  plaintiff  had  been  applied  for,  I  could 
not  have  granted  it.  How  can  a  stranger 
to  all  the  former  proceedings,  come  in  to 
pray  for  relief  in  so  late  a  stage  of  the  suit? 
The  dismissal  of  this  bill  will  not  preclude 
a  new  suit;  but  no  decree  can  be  made 
upon  the  present  record. 

Mr.  Roupett  stated,  that  nothing  had 
been  done  afler  the  amendment ;  that  in 
every  other  respect  the  suit  was  in  the 
same  state  as  before ;  and  that,  in  effect, 
tlie  relief  now  prayed  was,  ad  against  the 
defendant,  the  same  as  the  relief  prayed 
by  the  original  record.  Asj^  therefore  he 
suggested,  that  the  Court  would  now  permit 
the  amendment  to  be  made  properly. 

Fiee  Chancellor, — ^Lestve  may  be  granted 
to  amend  by  making  E.  Wright  a  defendant. 
As  nothing  has  been  done  in  the  suit  since 
the  record  was  altered,  there  wilt  be  no 
irregularity  on  the  face  of  the  proceedings. 
Vol.  III.  CH. 
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Appointment  of  umpire. 

Where  there  are  circumstances  under  whic/i 
a  mode  of  valuation  agreed  upon  by  the 
parties  fails,  the  Court  will  ascertain  the 
value  by  a  reference  to  the  Master. 

In  a  contract  for  the  purcJnse  of  timber, 
time  is  of  the  essence  of  the  contrttct ;  and  if, 
by  difficulties  improperly  raised  by  the  ven- 
dor,  the  timber  is  prevented  from  being  felled 
and  carried  away  at  the  time  limited  by  the 
agreement,  the  Court  will  not  afterwards 
enforce  the  performance  of  the  contract. 

By  an  agreement  dated  the  Idth  of 
February,  1821,  made  between  Edward 
Wakefield  on  behalf  of  Mr.  Arkwright  of 
the  one  part,  and  Mr.  Stoveld  of  the  other 
part,  Mr.  Stoveld  contracted  ^to  buy  all  the 
oak  trees  on  the  Hampton  Court  estate, 
belonging  to  Mr.  Arkwright,  and  also  such 
a  number  of  ash  and  elm  trees  as  should 
amount  to  1000/.  in  value.  The  oak  trees 
were  to  be  paid  for  at  the  rate  of  91,  5s. 
per  load  of  fifly  feet  girt  measure ;  the 
elm  and  ash  at  1*.  4fd.  per  foot.  The  tim- 
ber and  trees  were  to  be  measured  in  a 
specified  manner,  by  two  indifferent  per- 
sons, one  of  them  appointed  by  Mr.  Stoveld, 
his  executors,  or  administrators  ;  the  other 
of  tliem,  by  Mr.  Arkwright,  his  executors, 
or  administrators  ;  and  in  case  any  dispute, 
in  making  such  admeasurement,  arose  be- 
tween the  two  persons  so  appointed,  they 
were  to  be  at  liberty  to  appoint  a  third 
person  to  arbitrate  between  them,  whose 
decision  was  to  be  binding  on  all  the  parties. 
Mr.  Stoveld  was  to  be  allowed  two  years 
for  felling  and  cutting  down  the  oak  trees  ; 
and  one  year  more,  if  he  should  require 
the  same,  for  felling  and  cutting  down  the 
elm  and  ash  trees.  The  price  of  the  tim^ 
ber  felled  in  each  year,  was  to  be  paid  for 
by  three  instalments  at  specified  times. 
Mr.  Stoveld  ftirther  agreed  to  deposit 
1000/.  in  the  hands  of  Mr.  Wakefield,  as  a 
security  for  the  performance  of  the  agree- 
ment  on  his  part,  and  as  a  fund  to  indem" 
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nify  the  vendor  for  any  loss  occasioned  by 
the  non-performance  of  tlie  contract ;  but 
this  sum  was  to  be  repaid  with  interest,  as 
soon  as  the  contract  was  fully  performed. 
Mr.  Stoveld  also  engaged,  before  he  felled 
any  of  the  timber,  to  deposit  the  title  deeds 
of  some  estates  with  Mr.  Arkwright's  ban- 
ker, as  a  further  security  for  the  perform- 
ance of  the  agreement,  and,  if  required,  to 
execute  a  mortgage  of  those  estates  for  the 
same  purpose. 

The  bill  filed  by  Mr.  ArkwTight,  afler 
stating  the  agreement,  alleged,  that  tlie 
1 000/.  was  paid ;  tliat  the  title  deeds  were 
deposited ;  that  Mr.  Wakefield  was  ap- 
pointed on  the  part  of  Mr.  Arkwright,  and 
Mr.  Easton  on  the  part  of  Mr.  Stoveld,  to 
measure  the  timber :  that  the  felling  of  tlie 
trees  was  then  commenced ;  and  that  a 
considerable  number  of  trees  were  carried 
away  by  Mr.  Stoveld's  directions. 

On  the  20th  of  May,  according  to  the 
allegations  of  the  bill,  Henry  Johnson 
arrived  at  Hampton  Court,  being  sent  by 
the  purchaser  to  assist  Easton,  and  act 
under  him  in  measuring  the  timber.  The 
process  of  measuring  the  timber  was  then 
carried  on  during  five  days,  by  Easton, 
assisted  by  Johnson,  on  the  one  side,  and 
by  Mr.  D.  Wakefield,  who  had  been  deputed 
by  Mr.  Edward  Wakefield,  on  the  other. 
At  the  end  of  this  time  Mr.  D.  Wakefield 
assented,  that  he  had  discovered  the  mea- 
surement to  be  fraudulent ;  and  further 
proceedings  were  suspended.  On  the  8tli 
and  9th  of  June,  Easton  on  the  part  of 
Stoveld,  and  Edward*  Wakefield  on  die  part 
of  Arkwright,  agreed  that  the  measure- 
ment should  be  made  by  Robert  Lewis, 
as  a  third  man  named  to  that  ofiUce,  in 
pursuance  of  the  contract.  Mr.  Lewis 
accordingly  re-measured  the  timber. 

Mr.  Stoveld  having  refused  to  be  bound 
by  tlie  admeasurement  of  Lewis,  the  bill 
was  filed  on  the  22nd  of  February,  1822. 
It  prayed,  amongst  other  things,  that  Sto- 
veld might  be  decreed  specifically  to  per- 
ibrm  his  contract,  and  that  the  measure- 
ment of  such  of  the  timber  as  had  been 
measured  by  Robert  Lewis,  might  be  de- 
clared binding  on  the  defendant ;  and  that 
the  measure  of  such  of  the  timber  as  had 
not  been  measured  by  Lewis,  or  the 
measure  of  the  whole  of  the  tmher,  might 
ve  aiicertameiL 


The  defendant  by  his  answer  stated, 
that  Henry  Johnson  was  the  person  whom 
he  had  amointed  to  measure  the  timber, 
and  that  Easton  had  no  authority  for  that 
purpose,  but  was  employed  merely  to  super- 
intend the  feUing  of  the  trees.  He  denied 
that  Easton  and  Wakefield  were  entitled  to 
appoint  Lewis  as  a  measurer ;  and  insisted 
that  he  had  always  been  willing  to  pay,  and 
had  in  effect  paid  more  than  the  value 
of  all  the  timber  which  he  had  carried 
away. 

The  principal  points  argued  were  two : 

1st.  Whether  the  defendant  was  bound 
by  the  measurement  of  Lewis. 

2dly.  Whether  if  he  was  not  bound  by 
that  measurement,  the  Court  could  now 
compel  him  to  perform  the  contract,  ac- 
cordmg  to  a  measturement  made  as  it  should 
direct. 

Subordinate  to  these  points  was  another, 
viz.  according  to  what  measturement  the 
defendant  should  account  for  the  timber 
which  had  been  carried  away. 

Mr.  Sugdefif  Mr,  Wakefield^  and  Mr, 
JVigram,  appeared  for  the  plaintifT; 

Mr.  Home  and  Mr,  Penibertmi  were  for 
the  defendant. 

On  some  points  the  evidence  was  contradic- 
tory. There  was  no  proof  that  Easton  was 
auUiorized  to  measure  tlie  timber ;  and 
though  Mr.  Wakefield  stated  the  measure- 
ment- of  Johnson  to  have  been  inaccurate, 
yet  it  appeared,  that,  as  soon  as  any  objec- 
tion had  been  taken  on  tliat  ground,  Mr. 
Johnson  offered  to  re-raeasiure  the  timber* 
A  person  of  the  name  of  Hicks  had  as- 
sisted Mr.  Wakefield  in  some  part  of  the 
measurement. 

Vtce  CftanceUor, — Upon  the  evidence  of 
the  plaintiff',  I  am  of  opinion,  that  I  cannot 
permit  the  measurement  of  Johnson  to 
avail. 

At  the  time,  however,  when  the  objection 
to  his  measurement  was  taken,  there  were 
only  about  980  trees  actually  measured ; 
and  Johnson  immediately  proposed  that 
they  should  be  re-measured.  That  pro- 
posal ought,  ill  fairness,  to  have  been 
adopted  ;  and  it  is  to  be  regretted,  that  it 
was  not  acceded  to. 

When  it  was  determined  to  re-measure 
the  timber,  in  consequence  of  the  alleged 
fraud,  the  proper  course  would  have  been, 
to  have  admitted  Johnson  into  the  opera- 
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tion,  and  not  to  have  excluded  him  peremp- 
torily. 

Then  comes  the  question  as  to  Lewis. 
On  the  Sdth  May,  Daniel  Wakefield,  having 
entertained  a  suspicion  that  the  measure- 
ment was  not  fair,  went  to  try  it,  and 
found  it  incorrect ;  but  he  does  not  tell 
us,  how  it  was  incorrect,  or  what  was 
^  the  particular  amount  of  the  error.  On 
the  27th,  he  went  again  to  the  premi- 
ses, proceeded  to  a  partial  re-measurement, 
and  again  found  that  Johnson's  measure- 
ment was  incorrect.  Then  came  the  appoint- 
ment of  Lewis  as  an  umpire,  to  determine 
what  ought  to  b^  the  actual  quantity  of  the 
timber. 

Now,  in  the  first  place,  the  course  pur- 
sued was  precipitate :  there  ought  to  have 
been  more  communication  with  Johnson 
upon  the  subject.  In  the  next  place,  had 
Edward  Wakefield  authority  to  appoint 
Lewis  ?  The  stipulation  was,  that,  if  the 
two  persons,  aj^inted  to  measure,  difiered 
in  the  result  to  which  they  came,  they 
should  be  at  liberty  to  call  in  an  umpire. 
Now  Edward  Wakefield  was  no  more  enti- 
tled to  be  a  party  to  the  nomination  of  an 
unipirey  than  any  stranger  was;  he  had 
never  ascertained  the  measurement  of  the 
timber;  he  had  appointed  Daniel  Wake- 
field to  do  so ;  he  had  no  power  to  appoint 
Lewis  to  be  the  umpire ;  it  was,  therefore, 
both  a  precipitate  and  mi  irregular  measure 
to  call  in  Lewis,  and  to  tell  Johnson,  "  We 
have  excluded  you  by  our  authority,  and 
now  we  are  proceeding  to  a  measurement 
by  an  umpire,  which  measurement  is  to 
bind  all  parties." 

Easton- being  clearly  Mr.  Stoveld's  agent 
for  cutting,  I  am  of  opinion,  that  Stoveld 
is  bound  by  all  the  cuttiiuf  that  took  place 
in  the  year  1821,  under  £aston*s  direction. 
Upon  that  principle,  all  the  timber  cut  by 
such  direction  in  1821,  is  the  defendant's 
property,  and  he  must  pay  for  it  at  the  rate 
fix^  by  the  agreement. 

We  have  no  distinct  evidence  as  to  how 
it  happened,  that  there  was  no  further  pro- 
eeedmg  in  execution  of  this  contract.  But 
the  biU  was  likd  in  February,  1822 ;  and 
we  do  not  press  the  plaititifFvery  hardly,  if 
we  take  him  to  have  been  actuated  by  the 
motives  expressed  in  the  bill.  Now,  the 
object  of  that  bill  is  to  fix  Stoveld  with  the 
measurement  of  the  trees  in  1821»  as  made 


by  Lewis  ;  and  it  also  calls  upon  the  Court 
to  declare  that  tlie  whole  of  the  trees  that 
ought  to  have  been  cut  in  1822  and  1823, 
should  also  be  subject  to  Lewis's  measure- 
ment. Thus  we  see  at  once,  what  the  dis- 
pute between  these  parties  was.  Ark- 
wright  was  insisting,  that  with  respect  to 
the  timber  already  cut,  Stoveld  shoidd  be 
bound  by  the  admeasurement  of  Lewis; 
and  also  as  to  the  timber  to  be  afterwards 
cut,  that  he  should  be  bound  by  the 
measurement  of  the  same  person.  Stoveld 
resisted  that  pretension :  and  the  question 
is,  whether  Mr.  Arkwright  had  a  right  to 
impose  those  terms ;  for  he  goes  on  to  pray 
by  his  bill,  that,  unless  Stoveld  complied 
with  those  terms»  he  should  be  enjoined 
from  cutting  any  more  timber,  and  should 
not  be  permitted  to  take  away  the  timber 
abeady  cut. 

These  pretensions  were  improperly  ad- 
vanced by  the  plaintiff,  and  were .  properly 
resisted  by  Stoveld.  Consequently,  it  was 
Arkwright's  fault  that  the  cutting  of  the 
timber  did  not  proceed  in  1822;  all  the 
remaining  oak  was,  by  the  terms  of  the 
contract,  to  have  been  cut  in  1822  :  and 
can  the  Court  say,  that  Stoveld  should,  in 
1825,  cut  that  oak,  and  pay  that  price  for 
it  now,  which  he  was  to  have  paid  at  the 
previous  period  ?  Timber  is  an  article  that 
is  continually  varying  in  price ;  so  that,  ^ 
with  respect  to  it,  time  must  of  necessity 
be  of  the  essence  of  the  contract.  For 
that  reason,  I  cannot  compel  Soveld  to 
proceed  now  in  the  execution  of  the  con- 
tract. 

The  decree  ordered,  that  the  Master 
should  take  an  account  of  the  value  of  the 
timber  cut  in  1821,  by  the  direction  of 
Stoveld  or  his  agent  Easton,  according  to  the 
rate  of  price  mentioned  in  the  agreement ; 
and  declared,  that  in  taking  that  account, 
the  master  was  not  to  be  concluded  by  the 
admeasurement  of  Johnson  and  Easton,  nor 
by  that  of  Lewis,  but  was  to  be  at  liberty 
to  receive  both  admeasurements  as  matter 
of  evidence.  Then  followed  the  directions 
for  taking  the  account. 
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GILLESPIE  r.  ALEXANDER. 


1824.    \ 

Dec.  10.> 

Construction  of  a  will. 

Direction  for  the  proportional  increase  of 
legacies. 

Disposition  of  the  residue. 

General  GiUespie,  by  a  will  dated  July 
6th,  1814,  gave  his  daughter  Selina  l^fiOOL 
to  be  paid  on  the  day  of  her  marriage,  pro- 
vided she  married  with  the  approbation  of 
the  majority  of  her  guardians ;  but  to  be 
reduced  to  5,000/.  if  she  married  impru- 
dently or  without  their  consent. 

He  gave  also  to  his  wife  an  annuity  of 
2501.  to  be  paid  out  of  the  interest  of  that 
12,000/. ;  and  after  bequeathing  some  other 
legacies,  continued  in  the  following  words : 

"  As  I  am  not  clear  how  my  property 
may  turn  out,  I  cannot  distinctly  say  how 
it  is  to  be  divided ;  but,  to  prevent  dis- 
putes, it  will  be  as  follows :  I  will  suppose 
my  Java  and  Palambang  prize-money  will 
be  equal  to  five  thousand  pounds ;  indeed, 
it  ought  to  be  near  twice  that ;  the  sale  of 
my  stock  in  trade  at  Meerut,  houses,  wines, 
plate,  &c.  &c.  stands  me  in  about  7,000/. 
^terUng ;  jewels  to  the  amount  of  1200/. : 
as  also  in  the  care  of  Captain  Fortune,  at 
Lucknow,  500/. ;  a  necklace  at  Mr.  Alex- 
ander's, worth  250/.  Should  it  turn  out  to 
be  equal  to  what  I  calculate  upon,  exclusive 
of  12,000/.  lent  to  Mr.  Alexander  for  five 
ears,  and  the  other  property  of  mine  in 
lis  hands,  that  will  cover  my  above  men- 
tioned bequests. 

*'  I  bequeath  a  sufficient  sum  to  my  daugh- 
ter Sehna  Gillespie,  as  to  yield  her  a  c&bx 
600/.  sterling  per  annum ;  the  remainder, 
except  500/.  sterling  I  bequeath  to  Eugenia 
Pechier,  I  leave  to  Captain  R.  Haughton 
and  to  his  issue  by  Jane  Gillespie ;  and  in 
case  my  daughter  Selina  Gillespie  should 
die,  I  leave  the  whole  of  the  sums  above 
mentioned  for  her  use,  to  the  said  Richard 
Haughton  and  his  heirs  by  Jane  Gillespie.*' 

By  a  subsequent  codicil,  he  varied  one 
of  the  legacies ;  and  afterwards  by  another 
codicil,  he  bequeathed  as  follows  : 
.  ''  I  leave  and  bequeath  to  my  wife  the 
sum  of  300/.  ner  annum  for  her  life ;  and 
to  my  natural  daughter  Selina  Gillespie  the 
sum  of  8,000/.  to  be  paid  to  her  on  the 
day  of  her  marriage ;  previous  to  that,  the 
interest  to  be  appropriated  to  her  education 
und  board,"     He  then  gave  a  legacy  of 
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1500/.  to  one  natural  son,  and  a  legacy  of 
500/.  to  another  natural  son  ;  but  both  of 
these  legatees  had  equal  sums  given  them 
by  the  former  will.  **  Should  my  prize- 
money  hereafVer  for  Java,'*  he  added,  "  turn 
out  advantageous,  these  sums  and  be- 
quests win  be  increased  according  to  the 
extent  of  mv  present  fortune.  Should  Se- 
lina Gillespie  die  before  marriage,  my  be- 
quest to  her  will  be  paid  to  the  eldest  son 
of  Richard  Haughton  and  Jane  Gillespie 
my  cousin.** 

Mr.  Hartt  Mr.  Home,  Mr.  Sugden,  Mr. 
Tresloce,  and  Mr.  Cooper,  appeared  for  the 
different  parties. 

Vice  Chancellor. — ^These  testamentary 
papers  are  exceedingly  obscure ;  nor  can  I 
feel  assured,  that,  in  any  coostructioawliicfa 
I  can  adopt,  I  shall  fulfil  the  intentions  of 
the  testator. 

Upon  the  whole,  however,  the  most  con- 
sistent interpretation  of  the  will  and  codicils 
of  this  testator,  seems  to  me  to  be  the  fol- 
lowing:— 

By  the  first  instrument  General  GiUespie 
gives  certain  legacies,  say  to  die  amount  of 
15,000/.  After-  having  givea  these,  he 
enumerates  particular  portions  of  his  pro- 
perty, among  which  he  ranks  his  Java  and 
Palambang  prize-money.  He  then  inefiect 
f^lds,  '  The  property  thus  enumerated  will 
answer  the  before-mentioned  legacies :  and 
according  to  the  view  which  1  take  of  my 
fortune,  it  will  not  be  necessary,  for  the 
payment  of  them,  to  have  recourse  to  the 
sum  of  12,000/.  and  the  other  mcmies  which 
I  have  in  England  in  the  hands  of  Mr. 
Alexander.'  Of  this  12,000/.  he  accord- 
ingly makes  a  distinct  disposition:  granting 
out  of  it  an  increase  of  his  daughter's  in- 
come, bequeathing  a  legacy,  and  giving  the 
residue  to  Captain  Haughton  and  his  issue* 

Then,  by  the  second  testamentary  paper, 
he  gives  legacies  to  nearly  the  same  persons 
as  are  mentioned  in  the  first.  In  some  in- 
stances the  legacies  are  less;  in  others, 
they  are  of  the  same  amount.  Upon  the 
whole,  the  Icigacies  given  by  tliis  paper 
rather  &11  short  o£  duui  esioeed  the  amouni 
of  those  given  by  the  first  wifl. 

A  question  was  made,  whether  the  lega^ 
tees  were  not  to  take  the  legacies  given  in 
both  papers.  That  proposition  cannot  be 
maintained  :  for  there  is  i^trinaic  evidence, 
that  the  legacies  given  in  the  second  wiU, 
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are  substitutions  ibr  those  given  in  the 
first. 

In  the  second  will  he  then  goes  on  to  say, 
*' Should  my  fffiae  money  hereaAer  for  Java 
turn  out  advantl^^U8>  the  sums  and  be- 
quests will  be  increased  in  ptq[>Qrtion  ac- 
cording to  the  extent  of  my  present  pro- 
perty." In  the  first  paper  he  had  computed 
the  Java  prize  money  at  5,000/. ;  and  the 
funds  which  he  had  specified  (excluding  the 
money  in  Mr.  Alexander's  hands)  would, 
upon  that  estimate,  be  sufficient  for  the  le- 
gacies tliereby  given.  Of  course,  the  same 
funds  would  be  equal  to  the  payment  of  the 
legacies  given  by  the  seeondoiUl ;  fiir  the 
last-mentioned  legiuues  were  somewhat  loss 
in  amount,  ^|iaii  thoae  for  whiqh  Uiey  werid 
substituted* 

In  the  dir«ctiQp»  therefore,  fpf  (he  in- 
crease of  bis  bequest^,  in  t|i^  event  of  Jm 
Java  prise  money  tuniing  out  ^vantage- 
pusly,  I  conceiive  that  the  testator  h^  a 
reference  to  the  amount  of  his  fiMrtunei  ei^v 
elusive  of  the  siiin  iii  Mr,  Aleximder's  hiinil«» 
He  meant  this :  '*  My  present  property, 
exclusive  of  what  is  in  the  bvidB  of  Mr, 
Alexander,  will  be  sufficient*  estinial^iQg  the 
Java  priffe  mopeiy  »t  3,O0Q/.,  for  t^e  pay-- 
ment  of  41II  my  k{gacies,  If  thfit  priae 
money  should  produce  mor^  than  ^OOOLg 
there  will  be  a  surplus :  and  in  that  opse, 
my  wish  is,  that  the  legncie^  should  be  in- 
creased in  proportt<m  to  the  increase  of  the 
proceeds  of  the  Java  priso  moiiey.'' 

The  same  idea  is  to  be  considered  as 
having  been  present  to  bis  mind,  when  he 
made  the  second  will  as  when  he  made  the 
first :  namely,  thut  he  had  disposed  in  legfH 
des  of  all  hiis  property,  enceft  the  money 
in  the  hands  of  Mr.  Alexander.  There* 
fi>re,  the  increase  of  the  J^va  pwe  n^oney 
above  5,000/.  must  be  divided  appeng  the 
legatees  m  proportion  to  their  ve«f»ective 
legacies ;  but  the  wordsj  which  entitle  them 
to  this  proportional  increase,  do  not  touch 
the  money  in^  Alexander's  hands,  or  tKe 
general  residue  of  the  testator's  property^ 

With  respect  to  tl|e  vesidue^  the  $r9t  will 
eoHtinues  opei^ve,-£xfi^t  with  req[ieet  to 
the  ultimate  di^^sition  of  the  money  i^ven 
to  the  testator's  daughter,  in  case  the  be- 
quest to  her  should  not  take  effect.  By 
die  first  will,  the  sums  given  to  Selina 
Gillespie  were,  in  case  of  her  death,  to  go 
to  Captain  Haughton  and  bi9  hein^  hy  Jane 


Gille^ie,  By  the  second  will,  he  substi- 
tutes for  bis  fermer  bequests  to  her,  a  le- 
gacy of  6,000/,  payable  on  her  day  of  mar- 
rii^ ;  and  if  she  die  before  marriage,  it  is  to 
go  to  the  eldest  son  of  Captein  Haugbton 
by  Jane  Gillespie, 


} 
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TUhes. — Pleadings 

The  same  precision  of  pleading  is  not  r^- 
quired  in  an  anmer  insisting  upon  an  exempt 
tion^  as  in  a  UlL 

An  allegation  in  an  answer ,  thai  a  numas^ 
terj^  held  the  lands  discharged  from  tithes^, 
^i^pcient  to  rais^  the  question  of  disefiarge 
by  immemorial  prescription ;  and  that  too^ 
though  the  lands  were  not  particularly  de- 
scribed* 

The  bill  W4^  filed  by  a  vicar  for  small 
tithes. 

The  defence  set  up  by  the  answer  was, 
tliat  the  lands  in  question  had  belonged  to  a 
monastery,  '*  and  that  the  said  monastery 
held  tlie  said  land^  discharged  firom  tithes." 
Tb^  answer  had  been  firamed  upon  the  sup- 
position, that  the  lands  were  exempted  by 
the  privilege  of  the  religious  order  to  which 
they  had  belonged. 

Mr.  Home,  Mr,  Sugden,  and  Mr.  Duck-- 
worthy  were  for  the  plaintiff ; 

Mr.  Heald,  for  the  defendant. 

It  appeared  that  the  lands  had  belonged 
to  the  order  of  St.  Benedict. 

Vice  Chancellor. — The  order  of  St.  Bene- 
dict was  not  a  privileged  order.  These 
lands,  therefore,  cannot  be  exempted  on 
tliat  ground,  from  the  payment  of  tithes. 
If  they  ^e  exempted  at  all,  it  can  be  only 
on  the  ground  of  prescription,  as  being  abbey 
lands,  which  have  never  paid  tithes :  and 
the  first  question  will  be,  whether  upon  the 
pleadings  as  they  now  stand,  this  defence  is 
set  up. 

Mr,  Heald  argued,  first,  that  there  was 
HO  allegation  of  immemorial  prescription ; 
and  secondly,  that  there  was  no  suffi- 
cient description  of  the  lands  for  which  the 
exeinption  was  claimed, 

Mn  Home  said  Mr.  Sugden  insisted,  that, 
according  to  the  law  as  at  present  understood 
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in  the  Court  of  Exdiequer,  the  strictness  of 
pleading,  now  insisted  upon  by  the  plaintiff, 
though  it  might  be  requisite  in  a  bill  to 
establish  an  exemption,  was  not  necessary 
in  an  answer.  There  was  an  allegation 
"that  the  monastery  held  the  lands  dis- 
char^d  from  tithes  ;"  and  as  the  order  was 
not  one  of  the  three  privileged  orders,  the 
fair  import  of  this  averment  was,  that  it 
held  them  discharged  by  prescription. 

The  Vice  ChanceUor  admitted,  that  the 
same  precision  of  pleading  was  not  required 
in  an  answer,  as  in  a  bill  to  establish  an 
exemption  or  a  modus.  The  allegation, 
dierefore,  was  sufficient  to  enable  the  Court 
to  take  into  its  consideration  the  defence 
against  the  daim  of  tithes,  as  resting 
upon  the  ground  of  immemorial  prescrip* 
don. 

As  to  the  want  of  a  sufficient  description 
of  the  lands,  his  Honour  was  of  opinion,  that 
it  was  not  requisite  that  they  should  be 
particularly  described  in  an  answer.  The 
defendant  could  not  establish  his  exemp- 
tion, "without  going  before  a  jury ;  and  the 
Court  could  remedy  any  inconvenience 
which  the  vicar  might  sustain  by  reason  of 
the  vagueness  of  &e  answer ;  for  the  de- 
fendant would  be  Quired  to  give  a  parti- 
cular description  of  die  lands  for  which  he 
claimed  the  exemption,  and  the  issue  would 
be  framed  accordingly. 

The  defendant  undertaking  to  admit,  that 
the  vicar  was  generally  entitled  to  the  small 
tithes  of  the  parish,  and  to  deliver,  within 
a  month,  a  particidar  description  of  the 
lands  for  which  the  exemption  was  claimed, 
an  issue  was  directed  to  try,  "  whether  the 
vicar,  at  the  time  of  filing  his  bill,  was 
entided  to  the  small  tithes  of  the  lands 
described  in  the  particular.*' 


Mr.  SugdenfioT  the  petition  ; 

Mr,  HeaH  contra. 

A  preliminary  objection  was  taken,  that 
the  question  ought  to  have  been  raised  by 
exceptions,  and  not  by  petition. 

The  Vice  Chancellor  was  of  that  opinion, 
and  refused  to  hear  the  petition. 
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ANONYMOUS. 


The  Matter's  report^  wkh  respect  to  a 
receiver's  accounts,  must  be  questioned  by  ex- 
ceptionsj  and  not  upon  petition. 

The  petition  disputed  the  finding  of  the 
Master,  with  respect  to  the  state  of  the  re- 
ceiver's accounts. 


The  great  seal  has  jurisdiction  ot>er  all  the 
qficers  employed  in  the  conduct  of  a  commis' 
sion  of  MmAnipli  and  over  every  person 
acting  under  and  coming  in  under  the  com" 
mission^  as  to  all  questions  arising  out  of, 
or  connectedwith  the  conduct  of  the  commission. 

If  a  commission  is  superseded,  and  costs  are 
given  against  the  solieUor  who  sued  it  out,  as 
weli  as  against  the  other  respondents,  he 
cannot  bring  an  action  for  the  costs  of  the 
commission,  against  a  person  who  was  as- 
signee under  it. 

Neither  can  the  messenger  sustain  an  action 
for  his  expenses  and  fees^  if  he  was  privy  to 
the  fraud  in  respect  of  whwh  the  commission 
was  superseded. 

If  a  petiiion  is  ordered  to  stand  over,  and 
no  application  is  made  for  leave  io  file  farther 
^^fSdavits,  neither  party  can  vary  the  case 
before  the  court  by  new  evidence. 

A  commisMon  of  bankrupt  having  been 
sued  out  against  Richardson,  a  petition  to 
supersede  it  was  presented,  which  alleged, 
among  other  grounds  lor  the  interference  of 
the  Court,  that  the  commission  was  the 
efifect  of  finaudulent  concert,  between  Buck- 
ley, the  attorney  who  sued  it  out,  and  the 
bankrupt. 

When  thi»  petition  came  on,  no  attempt 
was  made  to  resist  it.  Accordingly,  the  com- 
mission was  superseded,  and  costs  were 
given  against  Buckley  the  solicitor,  as  weO 
as  aoainst  the  other  respondents. 

Mr.  Rawlinson  had  been  one  of  two 
assignees  under  this  commission.  After 
the  supersedeas,  Buddey  brought  an  action 
against  him  for  the  costs  of  the  commission. 
Gibson,  who  had  been  messenger  under  the 
commission,  brought  another  action  for  the 
expenses  which  he  had  incurred,  and  the 
fees  due  to  him  in  that  capacity. 


CASES  IN  CHANCERY. 


55 


Mr.  Rawlinson  then  ptesented  a  petition^ 
praying  that  the  assknee  and  messenger 
might  be  restrained  mm  proceeding  with 
these  actions.  The  petition  stated  the  issuing 
of  the  commission,  and  the  circumstances 
under  which  it  was  superseded ;  it  alleged* 
that  both  Buckley  and  Gibson  had  been 
privy  to  the  fraud  out  of  which  the  com- 
mission arose,  and  with  which  it  had  been 
conducted ;  and  it^  therefore,  insisted,  that 
they  ought  not  to  be  allowed  to  derive  any 
legal  benefit  from  such  a  transaction. 

The  petition  having  come  on  to  be  heard, 
it  was  argued,  that  the  Court  had  no  juris- 
diction particularly  over  Gribson ;  and  fur- 
ther, that  the  question  could  be  tried  at 
law  better  than  in  bankruptcy. 

The  Vice  Chancellor  was  of  opinion,  that 
the  action,  of  the  messenger  came  before 
him  under  circumstances  difiering  mate^ 
rially  from  those  in  which  that  of  the  soli- 
citor was  presented  to  him.  **  Inasmuch," 
said  his  Honour,  '*  as  this  Court  has  adjudged 
that  Buckley  should  pay  the  costs  of  the 
supersedeas,  it  has,  in  fact,  decided  that  he 
was  a  party  to  the  fraud  which  it  interfered 
to  correct.  This  court  will  not  permit  him. 
to  raise  a  case  and  create  a  demand  out  of 
his  own  fraud,  if  it  has  jurisdiction  to  pre- 
vent him ;  and  as  to  the  jurisdiction  over  the 
solicitor  at  least,  of  that  I  entertain  no 
doubt. 

*'  With  respect  to  Gibson,  he  was  no  party 
to  the  former  petition.  With  respect  to 
him,  therefore,  the  question  of  fraud,  and 
of  his  participation  in  it  has  never  been 
tried  here.  Fraud  will  be  a  defence  to  his 
action  at  law ;  the  question,  therefore,  can 
be  tried  at  law  as  effectually  as  here,  nay, 
more  effectually." 

Htt  Honour  expressed  also  some  doubts 
with  respect  to  his  jurisdiction  to  restrain 
the  messenger. 

For  these  reasons  he  allowed  Gibson's 
action  to  proceed,  and  adjourned  the  peti- 
tion till  the  result  of  it  was  ascertained. 

The  proceedings  of  the  solicitor  were 
stayed. 

Rawlinson  having  obtained  a  verdict 
against  Gibson,  the  petition  came  on  again 
to  be  finally  disposed  of. 

The  principal  question  was  as  to-costs. 


Mr,  Home  and  Mr.  Montague  aj^ared 
on  the  one  side ; 

Mr.  Heald  and  Mr.  Rose  for  the  other 
parties. 

Affidavits  had  been  filed  since  the  last 
hearing;  and  it  was  insisted  that  these  could 
be  read. 

Fiee  Chancellor. — ^Forasmuch  as  Rawlin- 
son has  succeeded  against  Gribson,  it  seems 
to  me  that  the  jury  have  decided  that  he 
was  a  party  to  the  firaud« 
.  The  new  affidavits  which  have  been  pro- 
duced <Hi  both  sides,  tend  to  alter,  in  a 
very  great  degree,  the  circumstances  as  they 
before  appeared  to  me.  But  I  cannot  look 
at  the  affidavits  which  have  been  filed  since 
the  last  hearing.  The  petition  was  directed 
to  stand  over,  merely  to  wait  the  event  of 
Gibson's  action,  when  the  questi<m  of  costs, 
which  I  was  unwilling  to  enter  into  the  con- 
sideration of  partially,  might  be  disposed  of 
completely.  Neither  party  then  suggested, 
that  their  case  was  not  fully  stated,  or  asked 
leave  to  file  new  affidavits.  I,  therefore, 
cannot  now  permit  them   to  mend  their 


'  With  respect  to  Buckley  and  his  costs, 
the  Court  has  clearly  jurisdiction.  Consider- 
ing myself  as  bound  by  the  order  made  on 
the  eupersedeaSj  I  am  of  opinion,  that  he 
must  pay  the  costs  to  which  Rawlinson  has 
been  put  by  this  subsequent  proceeding. 

With  respect  to  Gibson,  I  must'tdceit 
as  proved  against  him,  that  he  was  a  party 
to  the  fraud.  Then  the  question  is,  hsA 
the  Court  jurisdiction  to  interfere  in  such  a 
case ;  or  must  the  party  be  lefl  to  his  action 
at  law  ? 

I  think  myself  bound  to  dedare.  this 
broad  principle : 

'*  That  the  Great  Seal  has  jurisdiction 
over  all  the  officers  employed  in  the  conduct 
of  the  comnussion,  and  over  every  person 
acting  under  and  coming  in  under  the  com* 
mission,  as  to  all  questions  which  either 
arise  out  of,  or  are  connected  with  the 
conduct  of  the  commission." 

There  is  no  limit  to  this  general  prin* 
ciple ;  consequently,  the  Court  has  jurisdic- 
tion with  respect  to  the  question  raised 
here  between  the  assignee  and  the  mes- 
senger. 

The  decision  of  the  question  of  jurisdic- 
tion does  not  establish,  however,  that  Gibson 
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ougkt  to  be  charged  whli  the  costs  of  diis 
petition :  for  if  the  matter  in  disptite  be- 
tween him  and  RawUneoii  couhl  be  ade- 
quately tried  at  law,  there  seems  to  be  no 
great  reason  why  RawHnson  ^ould  have 
encumbered  the  Court  with  a  second  p#o* 
ceeding  in  bankruptcy.  Now,  not  cnnHty 
could  die  matter  be  tried  •eflectuidly  At  ]kw^ 
but  it  could  be  trieii  there  more  eUkctasHAy 
than  here,  the  civcamsiances  of  the  trans^ 
action  being  such  as  could  be  befit  inresti*' 
gated  by  vM  voce  erideiice.  Therefore, 
diongh  Uie  petition  of  Rawlinson  presents, 
as  against  Oibsoni  a  case  in  whiek  liie  Ccntrtr 
has  jurisdiction^  and  in  which  tiie  nerita 
are  ascertained  to  be  with  lUwIinBOfi ;  yet 
ike  petition,  as  relates  lo  Gibson,  wae  un- 
necessary, and  I)  thereforey  cannot  give  the 
costs  as  against  him. 
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CARKIKOTON  C. 


An  tattle  being  diitastedp  a  cwtmmUmce^ 
which  had  nfii  b^  n^geiied  on  the  pUad" 
mgSf  was  gioen  m  evtaence^  which  made  the 
Jmding  of  the  jwry  upon  the  istme  eentrary 
m  appearance  to  the  andeneet  tho^ghit  ivm  in 
substance  correct:  the  party ^  nStf  gaioe  im 
evidenoe  that  ckrctnnHanee^  hanmg  moved  for 
a  new  trial  on  the  grounkdi  that  the  issue  had 
found  Ofhat  was  clearly  ne/t  true^  the  motion 
was  refused  with  e&ste. 


The  validity  of  a  modus  was  the  question 
here :  and  an  issue  had  been  directed  to 
try,  f^hether  there  was  payable  to  the 
vioar  of  Berkeley,  a  certain  modus  for 
every  mileh  cow  within  the  parish. 

Oik  the  trial}  the  evidenoe  ih  ikvour  of 
the  modus  wtti  oomplete;  but  the  vicar 
proved,  (hat  within  the  parish  diere  was  a 
district  caUed  H,  belonging  to  itfiother 
church,  to  the  parson  of  which  the  tithes 
of  that  district  were  paid,  and  that  witliin 
that  district  no  modua  existed. 

It  was  not  pretended  that  the  vicar  of 
Berkeley  had  any  chum  to  the  dthes  of  the 
member  of  the  parish  called  H,  nor  had  it 
been  suggested  in  the  pleading,  that  there 
was  any  part  of  the  parish  of  Berkeley,  the 


tidies  o4  whieh  belotigedi  not  to  tlie  church 
of  Bericeley,  but  to  m  different  dmreh. 
Accordingly,  the  issue  had  been  directed 
witii  lespeet  to  the  perish  generi^,  and 
without  any  exemption  of  ^is  particular 
district* 

The  jury  foond  for  the  medusa. 

On  behalf  of  die  vicar  a  new  trial  was 
moved  fbr ;  ilnd  4>e  ground  was,  that  the 
finding  of  the  issue  was  dearly  not  true. 
It  found  that  there  was  payable  to  the  vicar 
of  Berkeley  a  eerfsan  modus  for  every 
miteir  cow  within  the  parish ;  whereas,  in 
&ct^  diere  was  the  district  of  H  within  the 
^flirkh,  in  Which  it  was  not  even  alleged 
that  any  modus  existed. 

On  ue  other  side,  is  was  contended,  that 
there  was  not  evidence  of  the  district  of  H 
being  within  the  parish  df  Berkeley.  At 
aA  events,  tiie  tithes  of  that  district  were  not 
and  cocdd  not  be  in  question  in  this  suit. 
The  cMection  was,  in  truth,  only  to  the 
form  of  die  issue,  atid  ought,  k  taken  at  id!, 
to  have  been  taken  when  the  issue  was 
icaiAeci. 

Mr.  Otdhall  Russdl  find  Mr.  Curwood 
appeared  for  the  motion ; 

Mr.  Healdy  Mr.  TauMm,  Mr.  Campbell, 
and  jftfr.  H.  Twiss,  against  the  motion. 

The  Vice  Chancellor  was  of  opinion,  that 
tliere  was  strong  evidence  that  the  district 
of  H  was  within  the  parish  of  Berkeley, 
and  clear  evidence  that  there  was  no 
modus  in  that  district.  He  would  not, 
however,  grant  a  new  trial  upon  that 
ground.  The  pleadines  made  no  mention 
of  the  existence  of  sudi  a  district  or  mem- 
ber of  the  parish ;  and  the  form  of  the 
issue  was  settled  without  any  reference  to 
it.  The  evidence,  with  respect  to  this  dis- 
trict, was  a  surprise  upon  the  plaintiff)  and 
an  abuse  of  die  form  of  the  issue,  and 
was  brought  forward  contrary  to  the  justice 
of  the  case.  If  upon  the  evidence  thus 
introduced,  the  jury  had  returned  a  verdict 
the  other  way,  the  Court  would  not  have 
acted  upon  it.  He,  therefore,  would  not 
send  the  case  back  to  a  second  jury. 

The  motion  was  refused  with  costs. 
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MAKSHALL  0.  CAVK. 


A  mortgagee^  who  has  taken  possession, 
will  be  allowed  in  his  accounts  the  expense  of 
buildings  sid)stituted  for  decayed  old  build- 
ings,  even  though  the  new  erections  should  be 
on  an  tfnprooed  scal£» 

A  mortgagee  of  a  house,  having  taken 
possession  of  it,  wiU  not  be  charged  with  an 
occupation  rent  for  it  during  a  time  when  it 
was  in  so  ruinous  a  state,  that  rent  could  not 
have  been  obtaiTtedfor  it. 

In  ascertaining  what -was  due,  on  the 
mortgage  of  a  house  and  the  appurtenances, 
to  a  mortgagee  who  had  taken  possession, 
the  Master  had  allowed  him  the  costs  of 
some  improvements  which  he  had  made. 
The  huilding  being  in  a  very  dilapidated 
condition,  he  had  rebuilt  the  kitchen,  pantry, 
&c. ;  and  he  had  the  house  double-roofed, 
instead  of  being,  as  it  was  before,  only 
single-roofed.  The  mortgagee  had  been 
charged  with  an  occupation  rent ;  and  that 
rent  had  been  estimated  with  reference  to 
the  increased  value  of  the  premises  caused 
by  the  new  erections. 

The  mortg«»gor  excepted  to  the  report, 
on  the  ground,  that  he  ought  not  to  be 
charged  with  the  sums  expended  on  the 
premises  by  the  mortgagee. 

Mr,  Heald  and  Mr,  nmipell  appeared  in 
support  of  the  report. 

Mr,  Treslove  appeared  in  support  of  the 
exception. 

For  Ae  exception  it  was  contended,  that 
a  mortgagee  had  no  right  to  increase  the 
amount  of  the  charge  on  the  property,  by 
expending  m«ney  upon  it  without  the  sanc- 
tion of  the  mortgagor.  If  the  property 
began  to  fall  into  a  state  of  dilapidation, 
which  was  likely  to  diminish  its  value  so 
much  that  it  would  not4)e  an  adequate  se- 
curity for  his  money,  his  remedy  was  by 
foreclosurer  and  not  by  laying  out  money 
in  what  the  mortgagee  might  conceive  to  be 
repairs  or  improvements,  but  which  the 
mortgagor  might  not  choose  to  have  made. 

For  the  report  it  was  contended,  that  the 
improvements  appeared  by  the  finding  of 
the  Master  to  have  been  substantial  and 
proper,  and  a  mortgagee  was  justifiable  in 
acting  as  a  provident  owner  would  have 
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done.  Nothing  would  be  more  injurious 
to  mortgagors,  than  that  a  niortgagee 
should  be  unable,  with  safety  to  himself,  to 
expend  money  in  maintaining  the  premises 
in  good  repair. 

-  Fice  Chancellor, — This  mortgagee  has  no^ 
made  new  buildings  for  new  purposes  ;  he 
has^only  erected  new  buildings  on  the  site 
of  the  old,  and  for  the  same  purposes  as 
were  served  by  them.  ITie  new  buildings 
are  merely  substitutions  for  those  which 
were  too  ruinous  to  be  any  longer  usefitl. 
The  exception  must  be  over- ruled. 

The  Master  had  charged  the  mortgagee 
with  an  occupation  rent,  not  from  the  time 
when  he  recovered  possession  of  the  pre- 
mises, but  only  from  the  time  when  the 
repairs  had  been  completed. 

An  exception  was  taken  to  the  report, 
on  the  ground  that  the  occupation  rent 
ought  to  have  been  calculated  from  the  date 
when  the  mortgagee  entered  into  possession. 
The  mortgagor,  it  was  said,  was  here  charged 
with  interest,  during  a  time  when  the  mort- 
gagee was  in  possession  of  the  property,  and 
yet  was  charged  with  no  rent.  Was  the 
mortgagee  to  be  allowed,  first  to  occupy 
the  premises  gratis,  and  then  to  charge 
interest? 

On  the  other  hand,  it  was  answered,  that 
the  finding  of  the  Master  showed,  that,  at 
the  time  when  the  mortgagee  recovered 
possession,  the  premises  were  in  so  ruinous 
a  state,  that  no  rent  could  have  been  gotten 
for  them ;  and  a  mortgagee  could  not  be 
charged  with  rent  for  that  which  appeared 
to  be,  in  truth,  of  no  annual  value. 

The  Vice  Chancellor  was  of  this  opinion, 
and  over-ruled  the  exception. 


V,  BOZON. 


1824.     >    

Dec,  20.  ^ 

Semble — An  injunction  way  be  obtained  ex 
parte,  to  stay  tlie  negotiation  of  bills  of 
exchange. 

The  plaintiff  had  accepted  bills  to  the 
extent  of  10,000/.,  and  delivered  one  half 
of  them  to  the  defendant,  who,  on  his  part, 
was  to  perform  certain  services  in  some 
important  affairs.  If  these  services  were 
performpd,  he  was  to  retain  and  receive   *o 
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im  own  use  die  proceeds  of  the  bills  for 
5,000/.,  which  were  put  into  his  hands, 
however  the  affidrs,  to  which  he  was  to 
devote  his  labours,  might  turn  out.  The 
bills  for  the  remaining  5,000/.  were  depo- 
sited with  trustees,  who  were  to  deliver 
them  to  the  defendant,  or  return  tliem  to  the 
plaintiff,  according  as  the  exertions  of  Mr. 
Bozon,  in  the  transactions  above  referred 
to,  had  one  result  or  another. 

Mr.  Bozon  had  not  performed  the  ser* 
vices ;  and  the  time,  within  which  they  were 
to  be  (performed,  had  elapsed.  The  de&ult 
took  place  in  the  month  of  August. 

The  plaintifr,  therefore,  filed  his  bill, 
stating  these  £icts  in  detail,  and  praying 
an  injunction  to  restrain  Bozon  from  ne- 
gotiating the  bills  which  were  in  his 
hands. 

Upon  a  certificate  of  the  bill  filed,  and 
an  affidavit  verifying  the  allegations,  a  mo- 
tion for  the  injunction  was  made  ex  parte, 

Mr.  Rose  appeared  fi>r  the  motion,  and 
submitted  that  these  bills  were  in  tlie  hands 
of  Bozon  entirely  without  consideration, 
and  that  irreparable  mischief  would  be  sus- 
tained if  he  was  allowed  to  negotiate  them, 
so  as  to  pass  them  into  the  hands  of  bond 
fide  holders. 

Vice  Chancellor, — Such  applications  ought 
not  to  be  listened  to  readily.  When  is  the 
Court  justified  in  restraining  the  use  of 
property  by  the  person  who  is  primdjacie 
owner  of  it  ?  Originally,  the  only  case  in 
which  the  Court  interfered  was  that  of  irre- 
parable mischief.  It  is  necessary  to  grant 
m  injunction  ex  parte  wherever  irreparable 
mischief  may  be  done  and  is  threatened, 
I  regret  that  the  Court  has  ever  departed 
from  the  plain  application  of  that  clear 
principle. 

In  June  last,  an  arrangement  was  entered 
into,  in  consequence  of  which  the  plaintiff 
deposited  the  bills  with  Bozon,  upon  certain 
conditions.  Bozon,  it  is  said,  has  not  ren- 
dered the  services  which  he  agreed  to  per- 
form, and  therefore  he  has  no  interest  in 
the  bills.  Granting  all  that,  is  there  the 
least  reason  why  this  Court  should  mter- 
fere  without  hearing  Bozon  ?  This  alleged 
breach  of  the  engagement  was  committed 
in  August ;  the  bill,  complaining  of  that 
^breach,  is  not  filed  till  December^  and  the 
injunction  is  applied  for  ex  parte,  at  a  time, 
when,  if  it  should  work  injustice,  a  month 


must  elapse  before  that  injustice   can  b« 
remedied. 

The  motion  was  refused. 

Two  days  afterwards,  the  motion  was 
renewed,  before  the  Lord  ChanceUor. 

Mr,  Heald  for  the  motion. 

The  Lord  Chancellor  thought,  that  the 
case  stated  was  such  as  justified  him  in 
granting  an  injunction  ex  parte.  Some- 
times an  injunction.ex  parte  might  do  irre- 
parable mischief;  but  that  could  not  be  the 
effect  here. 
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KING  v.  TU&NER. 


Specific  performance  —  Abandonment  — 
Occvpation, 

There  being  a  parole  agreement  for  the 
purchase  of  a  form  and  farm-houte^  the  pos- 
session of  the  farm  by  the  purchaser  will  be 
held  an  act  of  part  performance,  student  to 
authorize  the  Court  to  execute  the  contract^ 
even  though  the  house  should  have  been  occu- 
pied  adversely  to  hinu 

Great  delay  in  the  completion  of  a  contract 
is  no  defence  to  a  purchaser  who  has  himself 
been  accessary  to  that  delay. 

Where  a  contract  ofpurcfuise  is  made,  and 
delay  is  occasioned  by  the  purchaser,  and 
during  that  delay  the  legal  estate  descends  to 
an  hifant  heir,  the  purchaser  cannot  avail 
himself  of  that  djficutty  in  the  title  to  protect 
himself  from  specific  performance, 

Qucere,  whether  the  descent  of  the  legal 
estate  to  an  infant  heir,  after  the  contract^ 
will  prevent  the  Court  from  decreeing  specific 
perfonnance,  where  there  has  begn  no  improper 
delay  on  the  part  of  the  purchaser  ? 

George  Green,  being  in  embarrassed  cir- 
cumstances, and  ai4  execution  having  been 
sued  out  against  him  by  John  Turner,  for  tlie 
sum  of  1,400/.,  entered  into  an  arrange- 
ment. By  which  he  was  to  assign  all  his 
estate  and  efiects  to  trustees,  fi>r  the  benefit 
of  his  creditors.  Turner,  who  was  tlie 
principal  creditor,  acceded  to  this  arrange- 
ment, on  condition  of  having  1,048/.,  part 
of  his  debt,  secured  to  him  by  the  joint 
bond  of  Green  and  of  the  trustees.  For 
the  residue  of  his  demand,  he  was  to  rank 
pari  passu  with  the  other  creditors. 
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At  that  time,  George  Green's  property 
consisted,  among  other  things,  of  an  undi- 
vided moiety  of  a  copyhold  ^rm  or  mes- 
suage, to  which,  subject  to  the  free  bench 
of  hii  mother,  Mary  Green,  he  was  entitled 
in  fee  simple. 

In  pursuance  of  the  arrangement  entered 
into  with   the  creditors,   an  indenture  of 
assignment,  bearing  date  the  20th  of  June, 
1814,  was  executed,  between  George  Green 
of  the  first  part ;   his  mother,  Mary  Green, 
of  the  second  part ;  divers  of  George  Green's 
creditors  of  the  third  part;    and  George 
King,  Thomas  Reeves,  and  Joseph  Murrell 
of  the   fourth  part.      By  that  indenture, 
George  Green  assigned  all  his  property  to 
the  trustees,  and  he  and  his  mother  cove- 
nanted that  he  would  immediately  procure 
himself  to  be  admitted  tenant  of  the  undi- 
vided moiety  of  the  copyhold  farm  and 
messuage,  according  to  the  custom*  of  the 
manor,    and  that    immediately  thereafter 
they  would  surrender  the  same  to  the  use 
of  the  trustees,  their  heirs,  and  assigns. 
These  trustees  were  to  hold  the  copyhold 
premises,  as  well,  as  the  other  property, 
upon  trust,  to  sell  the  same.     Out  of  the 
money  arising  from  such  sale,  they  were  to 
pay,  first,  the  expenses  of  executing  the 
trust ;  secondly,  the  sum  of  1,048/.,  which 
was  to  be  secured  by  bond  to  John  Turner, 
with  interest  thereon ;  thirdly,  the  sum  of 
700/.  to  Mary  Green,    as  a  consideration 
ibr  her  joining  in  the  sale  and-surrender ; 
and  fourthly,  to  divide  the  surplus  propor- 
tionably  among  all  the  creditors  who  should 
sign  the  deed  within  three  months. 

Previously  to  the  execution  of  this  inden- 
ture. Green  and  the  three  trustees  executed 
a  joint  and  several  bond  to  Turner,  for 
1,048/. 

The  bill  was  filed  by  the  trustees,  King, 
Reeves,  and  Murrell,  against  John  Turner. 
ft  stated,  that,  in  October,  1814,  they 
contracted  with  Turner  for  the  sale  to 
him  of  the  undivided  moiety  of  the  copy- 
hold estate,  in  consideration  of  his  giving  up 
and  cancelling  the  bond  for  the  sum  of 
1,048/.  and  the  interest  thereof^  and  paying 
tmto  them  the  furtlier  sum  of  1,000/.  for 
the  &nn,  including  the  tjiqber,  underwoods, 
and  dressing,  and  pstying  the  additional 
•utn  of  60L  for  the  hay  upon  the  premises ; 
that,  in  pursuance  and  part  performance  of 
tbe  agreement,  John  'Turner,  at  or  about 


Michaelmas,  1814,  entered  upon  and  took 
possession  of  the  estate  and  hay  upon  the 
premises,  and  he  continued  in  possession 
until  Michaelmas,  1819;  that,  after  that 
time,  the  same  had  been  in  the  occupation 
of  some  persons  who  had  accoutited,  or  were 
liable  to  account  to  him  for  the  rents  and 
profits  tliereof;  and  that  John  Turner  had 
not  delivered  up  the  bond  or  paid  the  resi- 
due of  the  purchase  money  for  the  premises. 

George  Green,  it  was  idleged,  never  was 
admitted  to  the  copyhold  estate.  -  He  died 
in  1 8 19,  having  by  liis  will  (in  which  he 
referred  to  his  covenant  to  surrender  the 
premises,  and  mentioned  that  700/.,  part  of 
the  purchase  money,  was  to  be  secured  to 
him,  of  which  the  interest  was  to  be  paid  to 
his  mother  during  her  life)  devised  the  copy- 
hold to  Salter  and  his  heirs,  upon  trust  to 
carry  his  covenant  into  effect,  and  to  accept 
the  security  for  the  said  sum  of  700/.,  which 
he  disposed  of  along  with  the  residue  of  his 
personal  estate  upon  certain  trusts. 

He  lefl  Jane  Watts  Green,  an  infant,  his 
customary  heir. 

Salter  died  in  1 820 ;  and  his  youngest 
son,  who  was  an  infant,  was,  according  to, 
the  custom  of  tlie  manor,  his  heir. 

The  bill  also  charged,  that  the  agreement 
for  the  purchase  of  the  copyhold  estate  had 
been,  on  both  sides,  in  part  performed  ;. 
that  the  plainti£&  had  permitted  John  Turner 
to  take  possession  of  the  premises,  upon  tlie 
faith  and  in  pursuance  of  the  agreement ; 
that  he  took  possession  thereof  accordingly, 
entered  upon  the  estate  and  premises,  and 
employed  George  Chreen  as  his  bailifffor  the 
cultivation  of  the  form,  suffering  him  to  live 
in  the  farm-house,  and  sending  his  own  son 
to  live  with  him  and  assist  in  the  manage- 
ment of  the  estate. 

The  bill  prayed  a  specific  performance 
of  the  contract. 

The  defendant,  by  his  answer,  insisted 
that  George  Green  had  all  along  been  in 
possession  of  the  house,  and  had  occupied 
it  adversely  to  him  ;  that  George  Grreen 
continued  in  such  possession  by  the  per- 
mission of  Mary  Green;  that,  in  1819,  Mary 
Ghreen  took  possession  of  the  house  and 
fSurm,  afier  having  given  the  defendant 
notice  to  quit  the  premises.  He  complied 
with  this  notice,  and  af^rwards  paid  rent  to 
her  for  part  of  the  time  durinff  which  his 
occupation  was  continued.     Under  these 
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chrcumstancesy  Le  tubmitted  that  the  agree- 
ment was  abandoned.  He  stated  that,  by 
the  original  agreement,  the  purchase  money 
was  to  have  been  paid  at  Lady-day,  181^  ; 
that,  before  that  time  arrived,  he  told  one 
of  the  trustees,  that,  if  the  title  was  com- 
pleted, and  he  was  admitted  tenant,  and 
had  possession  of  the  copyhold,  he  would 
be  ready  with  his  purchase  money  on  a 
month's  notice:  but  he  admitted,  that  he 
had  not  made  any  other  application  to  the 
plaintiff  on  the  subject  of  the  contract. 
Another  circumstance  on  which  he  relied 
was,  that,  in  18222,  Mary  Green  felled  a 
considerable  quantity  of  timber  on  the 
estate,  and  that  the  trustees  for  sale,  though 
they  knew  of  her  doing  so,  took  no  steps  to 
prevent  conduct  which  was  altogether  incon- 
sistent with  the  contract  of  which  per- 
fonnaace  was  now  sought 

It  appeared,  from  the  evidence,  that  Mary 
Green,  from  the  year  1 80S,  or  1 808,  up  to 
ISVJ,  had  lived  with  Turner  as  a  house- 
keeper ;  that  Turner  occupied  the  farm 
after  the  contract  of  purchase  ;  that  George 
Gieen  and  his  family  lived  in  the  house  ; 
and  that  a  son  of  Turner  also  lived  there, 
in  order  to  superintend  the  management  of 
the  farm ;  that  Turner,  upon  receiving  from 
Mary  Green  the  notice  to  quit,  had  aban- 
doned the  premises  without  any  permission 
from  the  trustees ;  and  that,  when  Mary 
Green  felled  timber,  in  1822,  he  made 
complaints  to  them  upon  the  subject. 

Mr,  Horn  and  Mr,  Fetnberton  appeared 
Ibr  the  plaintitFs. 

Mr,  Stigden  and  Mr,  NewUmd  appeared 
for  the  defendant.  Turner. 

As  objections  to  a  specific  performance 
of  the  contract,  it  was  urged — 

1st,  That  there  had  not  been  a  sufficient 

E  performance,  because  the  defendant 
never  been  in  sole  possession  of  the 
premises,  and  George  Green  had  maintained 
adverse  possession  of  the  house  against  him. 

2dly,  That  the  trustees,  after  so  long  de- 
lay, ought  not  to  enforce  the  contract  now. 

Sdly,  That,  in  consequence  of  the  doubt 
as  to  the  right  to  700/.,  pait  of  the  purchase 
money,  and  the  heirs  both  of  George  Green 
and  of  Salter  being  infants,  a  good  title  fiould 
not  be  made. 

Vice  Chancelior, — ^Geoi^  Green,  beinff 
entitled  in  fee  to  a  copyhold  messuage  and 
fcnn,  subject  to  his  mother's  life  interest 


therein,  and  being  in  insolvent  eircum- 
stances,  makes  an  arrangement  for  aasign- 
ing  all  his  property  to  the  present  plaintiffs, 
as  trustees,  for  the  benefit  of  his  creditors ; 
and  the  mother,  Mary  Grreen,  is  to  join  in 
that  assisnment. 

John  Turner,  who  was  intimately  oon- 
nected  with  the  family  of  the  Greens,  was  a 
creditor  of  George  Greeii»  to  die  amount  of 
1,400/. :  he  was  therefore  interested  in  the 
arrangement  for  the  payment  of  George 
Green's  debts ;  and  he  bad  put  an  execution 
into  the  premises,  for  the  purpose  of  satis- 
fying his  demand.  In  order  to  obtain  hi4 
concurrence  to  the  intended  plan,  the  trus- 
tees make  the  following  proposal  to  him: — 
**  We,  who  are  trustees,  being  also  ere-  . 
ditors,  wiU  join,  with  George  Green,  in  giving 
you  a  bond  for  1,048/.,  provided  you  with- 
draw your  execution,  and  come  in  equally 
under  the  arrangement  with  Green  and  hu 
mother."  He  accedes  to  this  proposal,  and 
takes  the  bond. 

The  mother,  in  consideration  that  she 
had  covenanted  to  join  with  her  son  in  the 
surrender  of  the  copyhold,  was  to  receive* 
out  of  the  proceeds  of  the  sale,  700/.  The 
surplus,  which  should  remain  afier  the  pay- 
ment of  the  700/.  and  1,048/.,  was  to  be 
divided  among  the  creditors,  of  whom  John 
Turner  himself  would  still  be  the  most 
considerable.  This  arrangement  is  carried 
into  efiect  by  a  deed. 

In  October,  1814,  the  following  agree- 
ment is  entered  into : — John  Turner  agrees, 
by  parole,  to  become  the  purdiaaer  of  the 
moiety  of  the  copyhold  premises,  for2,048£, 
besides  60/.  for  Uie  hay.  Out  of  this  sum, 
he  is  to  retain  the  sum  of  1,048/.,  due  to 
him  on  the  bond  ;  and  he  is  to  be  put  into 
possession  of  the  premises.  In  the  same 
month  of  October,  he  enters  into  the  occu- 
pation of  the  ftrm  and  lands,  but  not  of  the 
house,  of  which  George  Green  remained  in 
possession.  Turner  continues  to  reside  in 
his  own  house,  where  Mary  Green,  the 
mother,  lived  with  him  as  housekeeper; 
and  he  employs-  George  Green  in  the  ma- 
nagement of  the  form,  sending  one  of  his 
own  sons  to  reside  with  him,  and  putting 
into  the  house,  for  the  use  of  that  son,  vari^* 
ous  articles  of  nimiture. 

This  manner  of  occupation  continued  till 
February,  1819,  when  Geo^;e  Green  died; 
after  which  Turner  continued  to  occupy  the 
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farm  as  before,  leaving  fehe  widow  of  George 
Green  in  possession  of  the  house. 

A  short  interval  havins  elapsed,  a  differ- 
ence occurred  between  Turner  and  Mary 
Green,  and  she  took  up  a  rather  unfriendly 
disposition  towards  him.  He  had  agreed 
to  be  tenant  to  her  of  the  other  moiety  of 
the  premises  ;  and  she  gave  him  notice  to 
quit  at  Michaelmas,  1819.  He  says,  that 
upon  receiving  this  notice,  he  communicated 
it  to  the  trustees ;  but  it  appears,  that  their 
reply  was — **  Do  not  think  of  quitting  this 
farm :  you,  as  tenant  in  common,  in  equity, 
are  entitled  to  maintain  your  possession 
against  Mary  Green."  He  does  not  act 
upon  this  advice,  but  gives  up  possession  of 
the  premises.  He  never  represents,  how- 
ever, to  the  solicitors  of  the  trustees,  that 
he  had  abandoned  his  contract. 

In  June,  18^1,  the  bill  is  filed  by  the 
trustees,  for  the  specific  performance  of  the 
contract. 

Against  the  relief  prayed  by  it,  Turner 
now  insists  on  various  gp'ounds  of  defence. 

First,  he  says,  that  he  never  had  pos- 
session of  all  tlie  premises,    for  George 
Oreen  maintained    the  possession  of  the 
farm-house  adversely  to  him.      If  the  fact 
were  of  any  importance,    the  conclusive 
weight  of  evidence  in  this  case  would  be, 
that  the  possession  of  George  Green  was 
the  possession  of  Turner.     George  Green 
was  the  person   who  was  to  manage  the 
farm  for  the  benefit  of  the  defendant,  and 
under  his  direction  :  is  not  the  presumption, 
that  the  man,  who  was  to  manage  the  farm 
for  him,  remained  in  the  house  by  his  ex- 
press consent?     Besides,  he  sent  one  of  his 
own  sons  to  live  in  it  with  George  Green, 
and  put  into  it  the  furniture  necessary  for  his 
personal  accommodation.     George  Green's 
widow,  indeed,  in  her  deposition,  says,  that 
Turner  several  times  t^ked  to  her  husband 
about  quitting  the  house  ;  that  her  husband 
refused  to  do  so ;  and  that,  u^n  one  occa- 
sion, when  Turner  wished  part  of  the  pre- 
mises to  be -occupied  by  another  person, 
her  husband  would  not  give  his  consent  to 
that  being  done.       These  circumstances, 
however,  are  evidence,    not  that  George 
Green's  possession  was  adverse,  but  that  it 
was  a  possession  by  Turner's  permission. 

But  it  is,  in  &ct,  of  no  importance,  whe- 
ther George  Green  did  or  did  not  maintain 
an  adverse  possession.     This  is  a  parole 


agreement,  which  is  to  be  supported  on  the 
ground  of  possession  by  the  purchaser  under 
his  contract.  Now,  if  a  man  purchase  by 
parole  a  farm  and  farm-house,  and  enters 
into  possession  of  the  farm,  but  not  of  the 
house,  I  cannot  presume  that  his  possession 
is  not  in  pait  performance.  It  is,  in  equity, 
equal  confirmation  of  the  contract,  whether 
he  enter  upon  the  lands  alone,  or  upon  both 
lands  and  house. 

The  second  topic  insisted  upon  is,  the 
delay  which  has  tslkeh  place  in  the  comple- 
tion of  tlie  agreement ;  and  this  delay,  he 
alleges,  was  caused  by  the  want  of  a  due 
surrender  on  the  part  of  George  Green  and 
Mary  Green.  Is,  then,  the  Court  seriously 
to  believe,  that  this  defendant  has  been 
retarded  by  the  difficulty  of  procuring  a 
surrender  from  his  own  housekeeper  and 
his  own  servant  ?  He  made  no  application 
to  the  trustees,  to-  take  the  necessary  steps 
for  completing  the  purchase.  The  delay 
was  Turner's  as  well  as  theirs ;  and  it  was 
a  delay  for  his  advantage,  for  he  was  in 
possession  both  of  the  property  and  of  the 
purchase  money.  The  trustees,  no  doubt, 
were  in  some  degree  culpable,  though  not 
to  the  extent  that  may  be  supposed ;  for, 
afler  the  payment  of  the  1,048/.  and  700/., 
there  would  have  been  a  surplus  of  about 
300L  only ;  and  to  a  considerable  part  of' 
that  sum.  Turner  himself  would  have  been 
entitled,  in  respect  of  the  unsatisfied  por- 
tion of  his  debt.  But  their  negligence  in  the 
discharge  of  their  duty  is  no  reason  why 
Turner  should  be  excused  from  the  per- 
formance of  his  engagement,  by  a  delav 
which  he  himself  promoted,  and  in  which 
he  himself  participated,  and  which  was  for 
his  own  advantage. 

Therefore,  up  to  1819,  the  delay  must  be 
regarded  as  his  own.  In  that  year,  he 
received  notice  to  quit.  Did  he  act,  on 
that  occasion,  as  a  person  who  had  aban- 
doned his  contract?  He  applied  imme- 
diately to  the  trustees. 

Why  did  he  apply  to  the  trustees  for  pro- 
tection, if  he  did  not  insist  on  his  contract  ? 

There  is  no  evidence  as  to  what  passed 
between  that  time  and  the  filing  of  the  bill 
in  1821.  I  should  consider  that  interval 
as  occupied  by  the  negotiation  which  led  to 
the  filing  pf  the  bill. 

The  conduct  of  the  defendant  even  after 
the  filing  of  the  bill,  shows,  that  he  liad  no 
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idea  that  he  had  abandoned  liis  contract. 
Turner's  son  has  been  examined  to  show, 
that  in  March,  18!S2,  Mary  Green  had  been 
exercising  her  right  as  tenant  in  common* 
of  cutting  timber.  But  it  appears  further, 
that  the  son  was  sent  to  make  a  complaint 
to  the  trustees,  of  those  acta  of  Mary 
Green.  How  then,  can  it  be  intended, 
that,  even  at  that  late  period  of  the  trans- 
action, the  defendant  had  abandoned  or 
meant  to  abandon  the  contract.  I  tnust 
infer  that  he  objected  to  tlie  cutting  of  the 
timber,  because  he  considered  himself  as 
having  an  interest  in  the  property. 

A  third  ground  of  objection  to  the  com- 
pletion of  this  contract  is  drawn  from  the 
embarrassments,  which,  in  consequence  of 
the  death  of  George  Green,  have  arisen 
with  respect  to  the  title.  To  this  it  might  be 
enough  to  reply,  that  the  question  of  title  is 
a  question  for  the  Master.  But  let  us  see 
what  the  alleged  embarrassments  are. 

First,  it  is  said  that  there  is  a  doubt  to 
whom  the  700/.,  part  of  the  purchase  money, 
should  be  paid.  For,  on  the  one  hand, 
Mary  Green  claims  it  absolutely ;  and  on 
the  other,  George  Green  by  his  will  asserts, 
that  his  mother  was  to  have  it  only  for  her 
life,  and  that  after  her  death  it  was  to  go  to 
his  daughter.  How  does  that  circumstance 
affect  this  case  ? 

Another  difficulty,  which  has  been  raised, 
is  this  :  George  Green,  it  is  said,  has  de- 
vised the  premises  to  a  trustee,  for  the 
purpose  of  surrendering  them  according  to 
the  deed  of  composition :  that  trustee  is 
dead,  and  has  left  an  infant  heir;  the  heir  of 
George  Green  is  also  an  infant:  till 
the  heir  comes  of  age  and  makes  a  sur- 
render, the  purchaser  cannot  have  the  legal 
estate ;  and  this  Court,  it  is  asserted,  will 
not  compel  the  specific  performance  of  a 
contract,  where  the  purchaser  cannot  have 
the  legal  estate. 

That  point  has  never  been  determined 
simpliciter.  But  supposing  it  were  decided, 
that,  if  a  vendor  dies,  leaving  an  infant  heir, 
a  purchaser  .is  not  bound  to  complete  his 
contract  during  the  infimcy  of  the  heir,  it 
would  be  necessary  to  take  the  doctrine 
with  this  qualification:  that  the  delay, 
during  which  the  vendor's  death  occurred, 
was  occasioned  by  the  de&ult  of  the  vendor. 
Now,  with  whom  was  the  default  here? 
Did  the  vendors  create  the  delay  ?     It  was 


not  the  conduct  of  the  trustees  that  pre- 
vented the  contract  fVom  being  executed 
sooner :  the  delay  proceeded  from  Turner 
himself.  Therefore,  even  if  the  general 
principle,  to  which  I  have  alluded,  were 
clearly  established,  yet,  in  this  case,  I 
should',  against  that  general  principle  de- 
clare, that  John  Turner  cannot  take  advan- 
tage of  the  descent  of  the  premises  to  the 
infant  heir,  to  protect  himself  against  a 
specific  performance  of  the  contract ;  inas- 
much as  his  own  conduct  has  been  the 
principal  moving  cause  of  that  delay, 
during  which  the  deaths  have  happened, 
that  have  created  the  difficulty. 

Upon  the  whole,  I  must  here  decree  a 
specific  performance ;  and,  if  necessary, 
I  shall  add  a  declaration,  that  it  is  no  objec- 
tion to  the  performance  of  this  contract, 
that  the  legal  estate  of  the  copyhold  pre- 
mises, and  the  power  of  surrendering  them, 
is  now  vested  in  an  infant. 

The  declaration,  which  the  Vice  Chan- 
cellor had  proposed  to  make,  was  not  in- 
troduced into  the  decree ;  because  it  did 
not  appear  on  the  record,  whether  the  per- 
son, in  whom  the  legal  estate  was  vested, 
was  or  was  not  an  infant. 
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Upon  a  bill  of  foreclosure  against  an 
infont  entitled  to  the  equity  of  redemption^  no 
sale  will  be  ordered,  nor  any  other  decree 
than  the  common  decree  of  foreclosure  made, 
unless  by  the  cmisenl  of  the  mortgagee. 

The  bill  was  filed  for  the  foreclosure  of 
a  long  term  of  years. 

Tlie  equity  of  redemption  was  in  an 
infant. 

Mr.  Sugden  and  Mr,  Collinson,  for  the 
plaintiff. 

Mr,  Koe,  for  the  defendant  urged,  that 
it  would  be  for  the  advantage  of  the  infant 
to  have  a  sale  of  tlie  term,  and  that,  there- 
fore, the  Court  ought  to  direct  a  sale.  He 
cited  Mondcy  v.  Mondey.  (1)  "  It  would 
be  too  much,'*  says  the  Lord  Chancellor  in 
that  case,  "  to  make  an  in&nt  to  be  fore- 

(i;  1  Vney  and  Beames,  293. 
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olosed ;  when,  if  the  mortgaged  will  consent 
to  a  sale,  a  surplus  may  be  got  for  the 
benefit  of  the  infant." 

Mr.  Sugden  stated,  that  he  had  no  ob- 
jection to  a  sale,  provided  it  would  produce 
more  than  was  due  to  the  mortgagee. 

The  Master  of  the  RolU. — I  cannot  go 
farther  tlian  the  decree  in  Mondey  v.  Mon- 
dey.  It  will  be  a  decree  to  take  the  usual 
accounts ;  and  in  case  the  mortgagee  should 
come  in  and  consent  to  a  side,  that  the 
Master  shall  inquire  and  report,  whether  it 
will  be  for  the  benefit  of  the  infant,  that 
the  estate  should  be  sold:  reserving  fur- 
ther directions. 

Mr,  Sugden  objected,  that  his  client 
'^'ould  be  delayed  by  such  a  decree ;  and 
nothing  definite  could  be  done,  till  the 
report  was  obtained.  He,  therefore,  in- 
sisted on  a  common  decree  of  foreclosure. 

Mr^  Kae  urged,  that  the  Court  was 
bound  to  protect  the  interests  of  the  infant. 

The  Master  of  the  Rolls.— Vfithont  the 
consent  of  the  plaintiff,  I  cannot  make  even 
such  a  decree  as  in  Mondey  v.  Mondey. 
The  only  decree  that  can  be  made  is  the 
common  decree  of  foreclosure. 
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A  person,  who  makes  an  adverse  entry 
ffilo,  and  takes  an  adverse  possession  of  an 
infant*s  estate,  cannot  be  treated  as  the  oailiff 
cf  that  infant ;  nor  can  a  bill  for  an  account 
against  him  in  that  character  be  sustained.. 

If  a  plaintiff'  avers,  that  he  became  at  a 
particular  time  well  entitled  to  certain  pre^ 
mises,  the  Court,  upon  demurrer,  will  intend, 
that  he  became  weU  entitled^  not  merely  e^it^ 
ably,  but  also  legally. 

The  bill,  filed  by  a  husband  and  wife, 
stated,  that  tlie  lady's  father,  upon  the  death 
of  his  wife,  became  entitled  to  certain  lease- 
hold premises  ;  diat  the  &ther  died  on  the 
1  St  of  January,  1792,  leaving  his  child  then 
an  in&nt ;  that  Mr.  T.  West  then  entered 
into  possession  of  the  premises,  and  was 
still  in  possession  of  them ;  that  he  was  ac- 
countable for  the  rents  and  profits  thereof; 
and  that  the  title  deeds,  upon  which  the  right 
of  the  plaintiffs  depended,  had  been  lost  or 


destroyed.     It  prayed  a  discovery  and  ac- 
count. 

To  this  bill  there  were  put  in  a  general 
demurrer,  for  want  of  equity ;  and  also  a 
special  demurrery  because  there  was  no 
affidavit  of  the  loss  of  the  deeds. 

Mr.  Heald  and  Mr.  M.  West  appeared  in 
support  of  the  demurrer. 
.  Mr.  Home,  contra. 

For  the  demurrer  it  was  argued,  that,  ac- 
cording to  the  statement  in  the  bill  there 
was  a  possession  adverse  to  the  plaintiffs  ; 
the  proper  remedy,  therefore,  was  at  law, 
unless  some  circumstance  was  stated  that 
extinguished  the  legal  remedy.  No  cir- 
cumstance of  that  kind  was  alleged.  The 
pretended  loss  or  destruction  of  the  lease 
was  of  no  consequence  ;  for  the  plaintiffs, 
if  they  had  title,  could  recover  at  ]&w  with- 
out profifert  of  that  instrument ;  therefore 
the  general  demurrer  was  good.  Secondly* 
if  the  allegation  of  the  loss  of  the  deeds 
would  have  created  an  equitable  jurisdic- 
tion ;  yet  the  bill  was  bad,  because  it  was 
not  siqpported  by  an  affidavit  of  the  fact» 
wliich  was  to  change  the  jurisdiction. 

For  the  bill  it  was  urged,  that  the  de- 
murrer was  bad  in  point  of  form,  because  it 
consisted,  in  fact,  of  two  demurrers.  The 
want  of  an  affidavit,  though  it  might  have 
been  fatal,  if  the  equity  of  the  bill  had  de- 
pended only  on  the  alleged  loss  of  the 
instruments*  was  of  no  importance  here; 
where,  independently  of  that  circumsta|ice, 
the  case  was  one  for  equitable  relief.  It 
is  averred  that  this  defendant  has  re- 
ceived the  rents  and  profits  of  an  infants 
estate ;  therefore  he  ought  to  account  as 
bailiff.  It  is  not  averred  that  these  plain- 
tiffs have  the  legal  title ;  to  give  them  the 
legal  title,  some  administrations  jAUst  have 
been  taken  out,'  of  which  no  mention  is 
made  in  the  bill ;  the  title,  therefore,  may 
be  only  equitable. 

Fice  Chancellor. — The  bill  avers,  that 
the  plaintiff,  (the  wife,)  upon  the  death  of 
her  father,  became  weU  entitled.  I  must 
intend,  that  she  became  well  entitled,  not 
merely  in  equity,  but  generally,  and  both 
at  law  and  in  equity^ 

I  know  of  no  case  which  has  determined* 
tliat,  if  an  adverse  entry  be  made  into 
an  estate,  to  which  an  infant  has  title,  the 
infant  has  a  right  to  an  account  of  the  rents 


64 


CASES  IN  CHANCERY. 


and  profits  against  the  person  so  entering, 
as  against  a  bailiff.  Those  who  enter  into 
an  infant's  estate,  as  the  in&nt's  estate,  or 
while  he  is  in  possession,  are  bailifis  for 
him ;  but  an  adverse  possessor  cannot  be 
called  a  bailiff. 

Mr.  Home  submitted,  that  the  Court 
would  presume  that  a  person  entering  with- 
out title,  entered  as  bailiff.  At  all  events, 
the  loss  of  the  deeds  gave  this  court  a  con- 
current jurisdiction  with  a  court  of  law. 

Vice  Chancellor. — ^This  bill  is  filed  by 
persons  claiming  a  legal  title  ti>  certain  pre- 
mises, which  title,  Uieysay,  accrued  to 
them  in  1792.  That  the  title  asserted  by 
this  bill  is  a  legal  title,  I  must  intend,  for 
there  is  not  the  least  intimation  that  it  is 
merely  equitable.  On  this  record  they 
aUege,  that  Mr.  Temple  West,  immediately 
upon  the  death  of  the  lady's  father,  entered 
fi^ttdulendy  into  the  occupation  of  the  pre- 
mises, to  which  she  was  entitled.  Undoubt- 
edly, any  person  who  enters  upon  an  estate, 
widiout  having  a  right  to  it,  in  one  sense 
does  so  firaudulently ;  but  that  is  not  the 
species  of  firaud  which  belongs  to  the  juris- 
£ction-of  this  court.  Besides,  these  plain- 
tifis,  it  ought  to  be  observed,  have  omitted 
to  say,  when  this  lady,  in  whose  right  the 
plaintiff  claims,  came  of  age ;  because,  pro- 
bably, it  would  have  appeared  from  the 
specification  of  that  date,  that  more  tlian 
twenty  years  have  elapsed ;  and  the  lapse  of 
that  interval  of  time  (according  to  what  is 
now  the  settled^  but  what  I  consider  to  be 
the  new  law  of  this  court,)  would  have  pre- 
cluded her  from  any  remedy  in  equity. 

The  next  ground  which  has  been  alleged 
in  suppor^of  the  bill  is,  that,  as  this  defen- 
dant entered  into  the  possession  of  the 
estate  of  an  infant,  he  made  himself  a  bailiff 
for  the  infant ;  that  as  such  bailiff  he  must 
account ;  that  the  bill,  so  far  as  it  seeks  an 
account,  may  therefcN'e  be  sustained ;  and, 
consequently,  that  the  demurrer  must  be 
over-ruled.  The  -doctrine,  that  he  who 
receives  the  rent  of  an  infant's  estate,  is  to 
be  treated  as  that  infant's  bailiff,  is  appli- 
cable only  when  the  infant  is  in  legal  posses- 
sion, either  by  tenants  or  by  guardians ; 
and,  without  question,  when  the  infant  is  in 
legal  possession,  he  who  receives  the  rents 
16  considered  as  receiving  them  on  the  in- 


fant's account.  But  that  doctrine  was 
never  extended  to  the  case  of  the  adverse 
possession,  or  seisin  of  a  stranger.  The 
infant  must  assert  his  l^al  title  against 
such  adverse  possession  or  seisin,  before  he 
can  claim  an  account  of  the  rents. 

I  am  not  quite  aware  with  what  view  the 
aU^ations,  with  respect  to  the  loss  or  de- 
struction of  the  title  deeds,  were  introduced 
into  the  bill.  If  it  was  meant  that  they 
should  constitute  a  ground  of  equity,  and 
transfer  the  jurisdiction  from  the  courts  of 
law,  there  ought  to  have  been  an  affidavit. 
However,  the  loss  or  destruction  of  the 
deeds  does  not  change  the  jurisdiction ;  for, 
notwithstanding  that  circumstance,  there 
remains  equal  remedy  at  law  as  in  equity. 
The  plaintiffs  can  still  make  out  tlieir  title 
at  law  by  proving,  first,  the  former  exist- 
ence of  the  deeds  under  which  they  claim  ; 
and,  secondly,  theSr  subsequent  loss  or  de- 
struction. 

As  to  the  objection,  that  the  demurrer  is 
faulty  in  point  of  form,  inasmuch  as  it  con- 
sists, in  fact,  of  two  distinct  demurrers ; 
there  is  nothing  in  it.  There  are  two  grounds 
of  demurrer  to  this  bill ;  and  the  defendant 
has  availed  himself  of  both  of  them.  He 
has  said,  as  he  had  a  right  to  say,  "  I  object 
to  this  bill,  first,  because  it  contains  no 
ground  of  equity ;  and,  secondly,  even  if 
it  does  contain  any  equity,  because  it  has 
not  annexed  to  it  tliat  affidavit,  which  the 
rules  of  the  court  require." 

The  demurrers  were  allowed. 


1824.  > 
Dec.    S 


ATTORNEY  GENERAL   t*.  THE  COR- 
PORATION OF  WINCHESTER. 


MttappUcatum  of  charity  funds — Account 
against  a  corporation — Payment  of  money 
into  court — AUomance  to  relators. 

Where  the  income  of  estates  given  to  a  cor- 
poratian  for  specijh  charitable  purposes  has, 
for  a  long  series  of  years,  been  misappliedf 
an  indefinite  account  will  not  be  directed 
against  the  corporation. 

Semble — That  the  account  wiU  not  be  car- 
ried back  beyond  thejUing  of  the  bill. 

WherCi  upon  an  information  to  establish 
and  administer  a  charity,  it  appeared  from 
the  report  thai  sums  belonging  to  the  charity 
were  w  the  hands  of  the  defendants,  but  nc- 
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mccmaU  had  hem  directed  agavui  them  by 
ike  decree^  no  order  could  be  made  that  they 
should  pay  the  money  into  court. 

Relators,  on  an  information  upon  which 
abuses  in  a  charity  are  proved  and  corrected, 
are  entitled  to  have  allowed  to  them  not  merely 
costs  as  between  party  and  party,  but  their 
costSf  charges  ami  expenses. 

An  information  was  filed,  at  the  instance 
of  certain  relators,  for  the  establishment  and 
due  administration  of  some  charities,  in 
which  the  Corporation  of  Winchester,  it  was 
alleged,  had  been  guilty  of  great  abuses. 

A  second  and  similar  information  was 
sbo  filed  against  the  same  corporation,  which 
OMifined  the  relief  it  sought  to  the  due  ad- 
ministration of  the  property  of  St.  John's 
Hospital,  and  of  another  charity  annexed 
to  that  hospital. 

On  the  12th  of  May  1817,  a  decree  was 
made  on  the  first  information,  by  which  it 
was  referred  to  the  Master  to  inquire  what 
donations,  devises,  and  bequests  had  been 
made  to  the  Corporation  of  Winchester,  and 
were  then  subsisting,  for  the  benefit  of  poor 
persons  within  the  liberties  of  Winchester : 
and  he  was  also  to  take  an  account  of  the 
rents  and  profits,  since  the  filing  of  the  bill, 
of  the  charity  estates. 

The  second  information  was  brought  on 
to  a  hearing  on  the  same  day ;  and  upon  it 
the  Court  directed  inquiries  with  respect  to 
the  property  belonging  to  the  hospital  of 
Sl  John. 

It  appeared  by  the  report,  that  the  Cor- 
poration of  Winchester  had  long  been  in  the 
receipt  of  the  rents  and  profits  of  the  lands 
given  to  St.  John's  Hospital  for  charitable 
purposes — ^that  the  corporation  had  diverted 
them  firom  their  proper  purposes,  and  ap- 
plied them  to  the  general  purposes  of  the 
corporation — and  that  there  was  in  the 
hands  of  the  corporation  certain  sums  arising 
jrmn  the  profits  of  those  lands. 

The  Master  had  not  included  them  in 
the  account  which  he  took  in  the  first  in- 
formation. 

The  SoUcitcr  General,  Mr.  Home,  and 
Mr.  Tinney  were  in  support  of  the  infor- 
mation: 

Jtfir.  Hart  and  Mr,  Trollope  appeared  for 
the  Corporation  of  Winchester. 

The  principal  point  argued  was,  how  far 
the  account  oif  the  rents  and  profits  of  the 
Vol.  in.  CH. 


lands  belonging  to  St.  John's  Hospital  and 
the  charity  connected  with  it,  ought  to  be 
carried  back. 

For  the  relators  it  was  contended,  that  a 
very  gross  abuse  of  the  funds  of  the  charity 
had  taken  place,  and  that  the  account  ought 
not  to  be  limited  to  the  filing  of  the  bill. 
The  following  cases  were  cited  : 

Borough  of  Hertford  v.  Hertford  Poor, 
1  Bro,  Pari.  cas.  d99i 

Attorney  General  v.  The  Brewer's  Com'- 
pony,  1  merioale,  495. 

Attorney  General  v.  The  Haberdasher's 
Company,  1  Bro,  Pari,  cases,  9, 

Vice  Chancellor , — ^These  two  informations 
were  originally  heard  on  the  same  day.  In 
the  first  of  them,  an  account  was  directed 
firom  the  date  of  the  filing  of  the  bill ;  and 
the  words  of  the  decree  were  large  enough 
to  have  included  the  lands  belonging  to  St. 
John's  Hospital.  But  as  this  last  charity 
was  the  subject  of  a  distinct  information, 
the  Master  thought  that  he  could  not  in- 
clude it  in  the  general  account.  Now  both 
informations  come  on  to  be  heard  before 
me  on  the  same  day ;  and  I  am  urged  with 
respect  to  the  lands  belonging  to  St.  John's 
chiurity,  to  direct  an  account  for  an  indefinite 
period  against  the  corporation,  though  at 
the  same  time  the  account,  in  relation  to  all 
the  other  charities,  has  not  been  carried 
beyond  the  filing  of  the  information.  The 
Court  cannot  moke  so  inconsistent  a  decree* 
It  cannot  direct  an  unlimited  account  with 
respect  to  one  charity,  and  a  limited  account 
with  respect  to  another,  where  the  circum- 
stances of  the  two  are  similar. 

We  must  follow  the  former  decree. 

Even  if  the  question  were  open,  I  do  not 
know,  that,  with  respect  to  St.  John's  Hos- 
pital, the  account  could  be  extended  beyond 
the  fiHng  of  the  biU.  For  centuries  this 
charity  had  fallen,  into  desuetude;  audita 
revenues  had  been  applied  by  the  corporation 
for  general  purposes.  How  can  a  court  of 
equity  hold  the  present  members  of  the  cor- 
poration responsible  for  all  past  misappli- 
cation of  the  charity  funds  ? 

In  such  suits,  the  object  of  the  court  is 
to  re-establish  a  charity  which  has  been 
lost.  How  is  that  to  be  effected  ?  By  an 
accumulation  of  rents  and  profits  for  a  hun- 
dred years  past?  That  would  be  to  establish 
a  new  charity,  because,  for  a  long  period  of 
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time,  the  will  of  the  testator  had  not  been 
executed.  Sappose  the  corporation  were 
ordered  to  pay  5,0002.  what  would  there  be 
to  be  done  with  that  fond  ?  The  revenues 
are  ample  enough  for  the  purposes  of  th^ 
charity. 

I  proceed  upon  these  prindplea : 

1st,  No  severe  moral  reproach  attached 
to  the  Corporation  of  Winchester,  for  the 
misapplication  of  the  charity  funds ;  foV 
there  is  nothing  that  can  reasonably  be 
called  corruptioa  in  continuing  without 
'  inquiry  a  practice  which  has  continued  for 
centuries. 

Sdly,  I  must  presume  that  all  corpora- 
tion revenues  are,  from  time  to  time,  ap- 
Shed  according  to  their  due  purposes,  if, 
[lerefore,  I  were  to  carry  back  a  retrospec- 
tive account,  and  order  payment  of  the 
balance  which  upon  such  account  should  be 
fotmd  due,  I  should  defeat  some  other 
purpose  of  the  corporation. 

Sdly,  An  indefinite  retrospective  account 
is  not  necessary  for  re-establishing  the 
charity. 

Upon  these  principles,  I  cannot  give  an 
accoimt  for  a  longer  period  than  from  the 
filing  of  the  bill. 


It  appeared  from  the  report,  that  sums 
belonging  to  the  charity  of  St.  John's  Hos- 
pital, were  in  the  hands  of  the  defendants. 

For  the  relators  it  was  asked,  that  the 
eorporation  might  be  ordered  to  pay  these 
sums  into  court. 

Fice  Chancellor. — No  account  was  by  the 
decree  directed  against  the  charity  in  re- 
spect of  these  lands :  and,  therefore,  though 
It  appears  by  the  report,  that  the  defen- 
dants have  in  their  hands  money  arising 
from  the  charity  estates,  I,  cannot  order 
them  to  pay  it  into  court. 


The  last  point  discussed  at  the  hearing 
of  the  cause,  was  the  payment  of  the  re- 
lators' costs. 

The  Vice  Chancellor  stated,  tliat  relators 
in  such  cases  were  persons  discharging  a 
great  public  trust;  that  they  ought  to  be 
completely  mdemnified ;  and,  therefore,  that 
they  ought  to  be  allowed  their  costs, 
charges,  and  expenses. 


These  costs,  cnargM,  and'  ^xpensea  wen 
directed  to  be  paid  out  of  die  monietf  be<^ 
longing  to  die  charity,  without  prqudic^ 
to  the  question  by  whom  they  wete  tcr  be 
borne  intimately. 


1894. 
Dec 
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BAltXr  0.  TATtOX, 


A  perwn  may  have  copyright  m  tiMe$ 
calculated  by  hinuetf^  even  though  the  very 
same  tables  should  have  been  pwHshed  iong 
before  his  appeared, 

Qusre,  nhether  an  mjitnction  irSI  k 
granted  to  protect  a  copyright  in  teftfet 
founded  on  theduthor's  personal  cakulatkm 
ofthentj  when  they  are  of  such  a  naturu  that 
the  same  calculation  coM  be  made  ivtfAvt  a 
short  time  by  nny  other  person. 

An  injunction  mil  not  be  granted^  ivfefe, 
according  to  the  case  made  by  the  plaintiff 
there  has  been  long  acqtinescence  under  th 
injury  against  Ufhich  he  at  length  seeks  pro^ 
tection. 

This  was  an  application  fbr  an  injunction 
to  restrain  the  sale  of  a  book  pubhshed  hf 
the  defendant,  on  the  ground,  diat  thirteak 
tables  contained  in  it  were  pirated  fit>m 
three  works  previously  published  by  the 
plaintiff. 

The  defendant's  w<»k  contamed  about 
thirty  tables  in  all. 

Mr.  Pepys  moved  for  the  injunction; 

Mr.  Heald  and  Mr.  Wakefield  appeardl 
to  oppose  it. 

It  appeared,  that,  of  die  thirteen  tablw 
alleged  to  have  been  pirated,  at  least  seven 
had  been  published  in  different  works,  long 
before  the  plaintiff's  books  existed:  tw« 
others  of  them  had  been  calculated  by  th^ 
defendant ;  and  the  remaining  fbur  he  had, 
since  the  publication,  caused  to  be  calcu- 
lated in  a  &w  hours. 

The  defendant  also  insisted,  diat  he  had 
a  licence  £rom  the  plaintiff  to  use  these 
tables.  The  defendant's  woric  was  in  the 
third  edition ;  the  first  having  been  printed 
in  1811,  and  the  second  in  1820. 

The  plaintiff  admitted  that  he  had  given 
him  a  licence  to  use  the  tables  in  the  first 
edition ;  but  he  denied  that  there  Wtti  tuiy 
Ueance  except  fi>r  the  first  edition. 
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Vice  ChanceUor. — The  question  here  is, 
whether  this  is  a  case  for  the  interposition 
of  a  court  of  equity  ;  or  whether  the  plain- 
tiff comes  before  the  Court  under  such 
circoiimtaiices,  ihat  he  ovglH  lo  be  left  to 
pursue  hk  remedy  at  law. 

The  plaintiff  publishes  three  works  of 
great  bulk :  one*  in  two  octavo  volumes, — ^a 
second*  in  quarto, — a  third,  in  one  octavo 
▼olume.  The  defendant  has  published  a 
small  work  on  a  similar  subject.  And  qow 
the  plaintiff  says,  that  (here  a^e  thirteen 
tabl^  selected  from  his  great  books,  which 
have  been  copied  by  the  defendant  into  his 
work ;  and  that  these  thirteen  tables  are  in 
truth  calculations  made  by  him  the  plaintiff. 

The  thirteen  tables  in  the  defendant's 
book  are  like  the  corresponding  tables  in 
the  plaintiff*s  works  ;  and  the  presumption 
is,  that  tliey  are  copies :  nor  does  the  de- 
fendant deny  that  they  are  copies.  He 
Srs,  indeed,  that  two  of  them  are  original 
culations  of  his  own,  but  that  they  must 
be-  like  the  ]^aintiff*s  tables,  as  all  tables 
/mist  be  which  are  calculated  from  the  sanye 
data  and  on  the  same  principles.  Wit(i 
xesp^t  to  the  other  eleven^  he  says,  that, 
^panting  that  they  are  to  be  taken  as  ac- 
ilaally  copies,  yet  seven  of  them  have  been 
copied  by  the  plaintiff  from  pre-existing 
works ;  2uid  that,  as  to  the  other  four,  he 
ihe  de&ndant  had  procured  them  to  be 
^dilated  in  four  hours.  On  the  other 
jiaiid,  the  plaintiff  avers,  that  he  did  not 
j^opy  his  tables  from  pre-existing  works, 
jKlid  that  they  are  like  tables  previous^ 
printed,  o^ly  hecvaae  they  proceed  on  the 
same  principles. 

N0W9 1  am  not  of  opinion,  that  the  plain- 
.tiff  cjeases  to  be  eptitled  to  protection,  though 
the  tables,  in  respect  of  which  his  com- 
plaint is  made,  may  have  been  pre-existing. 
lie  has  a  right  to  protection,  if  they  were 
or^giiud  calculations  of  his  own :  and  such 
he  nwe^a  them  to  have  been.  'But  these 
tables  are  spread  through  the  four 


volumes  pubhshed  by  the  plaintiff,  and  oc- 
cupy only  a  small  portion  of  the  defendant's 
little  book.  The  plaintiffs  title  to  the 
tables  is,  that  he  calculated  them :  the 
defendant,  h^  calculating  th^m  on  bis  part, 
acquires  the  «am^  right.  By  granting  an 
injunction,  where  the  title  is  cf  such  a  na« 
ture,  the  Court  would  interfere  to  grant 
•protection  for  twenty-four  hours  only  :  for 
in  that  time  the  defendant  might  acquire  as 
good  a  right  as  the  plaintiff.  Under  such 
circumstances,  therefore,  I  should  doubt 
very  much,  whether  a/:ourt  of  equity  ought 
to  interfere  to  protect  a  title  founded  merely 
on  a  personal  calculation,  which  any  other 
individual  would  be  equally  competent  to 
-make. 

The  work  complained  of  was  published 
originaUy  in  1811.  The  plaintiff  consider- 
ing that  tlie  insertion  of  these  thirteen 
tables  was  an  injury,  remonstrated  on  the 
subject ;  and  accordingly  an  acknowledge- 
ment was  made  in  the  preface,  that  they 
were  copied  from  the  plaintiff's  publications. 
Satisfied  with  this,  the  plaintiff  acquiesced; 
and  in  some  communications  with  the  de- 
fendant, expressed  his  acquiescence.  That 
amounted  to  a  licence.  But  the  licence,  it 
is  now  alleged,  was  confined  to  the  fir§t 
edition  only ;  and  that  statement,  thoush 
not  contained  in  the  affidavit  by  which  the 
case  was  originally  supported,  is  corrobo- 
rated by  the  evidence  of  another  person 
who  was  present  at  what  passed  between 
the  plaintiff  and  the  defendant.  On  die 
other  hand,  the  defendant  denies  that  the 
licence  was  limited,  or  that  any  thing  passed 
with  respect  to  its  extending  only  to  thje 
first  edition.  Then  what  followed  ?  The 
defendant  having  continued  to  sell  the  first 
edition  from  1811  to  1820,  publishes  in 
1820,  a  second  edition.  That  being  sold 
off,  be  now  publishes  a  third ;  and  it  Is 
against  it  that  the  present  complaint  is 
directed.  Afler  the  lapse  of  such  a  length 
of  time,  I  wiU  not  grant  an  injunction. 


CASES  ARGUED  AND  DETERMINED 
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SITTINGS  BEFORE  HILARY  TERM,  6  GEO.  IV. 


KINDER  V,  TAYLOR. 


1825.     I 
March,  y 

Camtitution  of  joint  stock  companies — 
Their  legality — Construction  of  clauses  in 
deeds  for  the  regulation  of  such  partner^ 
sh^ — Parties, 

Limitations  of  powers  delegated  to  com- 
mittees of  management, 

A  proviso  for  the  dissolution  of  the  cont- 
panVf  in  a  particular  manner^  does  not  ex* 
chide  thejwisdiction  of  the  Court  to  decree  a 
dissolution  in  case  of  misconduct. 

A  contract^  which  the  company  might 
claimj  may  be  refected  by  them ;  and  then^  all 
the  members  except  one,  may  form  anMer 
company  for  the  purpose  oftakmg  the  benefit 
of  the  contract^  which  they  themselves,  on  be^ 
half  of  the  other  company ,  had  refected. 

Construction  of  6  Oeo,  1.  c.  18,  s,  18. 

What  is  it  that  constitutes  acting  as  a  eor» 
porate  body  ? 

Acting  as  a  corporate  body^  not  being 
such,  is  an  offence  at  common  law. 

Qu.  Whether  acting  as  a  corporate  body 
is  prohibited  per  wtyWi  the  Q  Geo.  1.  c.  18, 
J.  18. 

Semble — That  to  form  a  company,  without 
any  intention  of  remaining  in  it,  and  with 
the  view  of  raising  the  shms  to  a  premium, 
and  then  withdrawing  from  the  speculaAon, 
is  an  offence  indietahU  at  common  taw. 


The  bill  was  filed  by  Thomas  Kinder. 
The  following  were  the  material  allegatioiia 
contained  in  it : — 

That,  in  or  about  the  early  part  of  the 
year  1829,  the  plaintiff  became  acquaint* 
ed  with  Don  Juan  Garcia  and  General 
Paroissien,  who  came  over  to  this  country 
in  the  capacity  of  Envoys  and  Mimsters 
Plenipotentiary  of  the  Government  of  Pern ; 
and  that,  in  oohsequenoe  of  some  com- 
munications which  took  place  between  him 
find  them,  and  other  circumstances,  he  was 
induced  to  direct  his  attention  to  the  prac- 
ticability of  working  die  Silver  Mines  in 
the  provinces  of  Mexico,  and  of  forming  a 
company  in  this  country  for  that  purpose : 

lliat,  with  a  view  of  obtaining  die  re- 

auisite  powers  and  authorities  for  working 
ie  mines,  and  of  acquiring  the  necessary 
informatiiMi,  he  wrote  to  Robert  Ponsonby 
Staples,  who  was  his  partner,  and  carried 
on  the  partnership  business  in  the  -  city 
of  Mexico,  upon  die  subject,  and  men- 
tioned, amoi^st  others,  die  mines  of  Count 
Regla,  situated  in  Real  del  Monte,  in 
Mexico,  as  being  desirable,  if  a  ^rant  or 
lease  of  them  could  be  obtained : — that  in 
the  month  of  August,  1828,  die  plaintiff 
received  advices  from  his  partner,  Mr. 
Staples,  stating  that  he  had  obtained  for, 
and  transmittai  to  the  plaintiff  fiiU  powers 
bom  the  Count  de  Regla,  to  work  his  mines 
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in  Real  del  Monte,  in  Mexico,  by  means  of 
a  company  or  association  to  be  established 
in  ihis  country: — ^that  having  heard  that 
John  Taylor  had  great  success  and  expe- 
rience in  mining  concerns,  he  communicated 
with  him  upon  the  subject  of  the  proposed 
plan,  in  which  Taylor,  having  approved  of 
it  exceedingly,  expressed  his  willingness  to 
join,  provided  a  majority  of  the  shares  was 
distributed  among  his  friends ;  and  accord- 
ingly, that  the  plaintiff  and  Taylor  agreed, 
that  a  company  should  be  formed  for  work- 
ing the  mines  of  the  Count  de  Regla,  and 
other  mines  in  Mexico ;  that  the  capital  of 
it  should  consist  of  i200,000/.  divided  into 
five  hundred  shares  of  400/.  each ;  that  of 
tfaeae,  three  hundred  should  be  distributed 
amongst  Taylor  and  his  friends,  and  two  hun- 
dred amongst  the  plaintifT  and  his  friends  ; 
and  that,  as  the  plaintifrwas  desirous  of  distri- 
bating  Mme  «/the  shares  among  his  friends 
in  Mexico,  he  should  not,  until  he  had  an  op- 
portunity of  communicating  with  them,  be 
called  upon  to  pay  the  instahnents  upon 
fifty  of  the  shares  retained  by  him : 

That,  on  the  1 6th  of  January  1 824,  a  meet- 
ing of  some  of  the  parties,  who  proposed  to  be 
interested  in  the  aforesaid  undertaking,  was 
held  for  the  purpose  of  takiiw  the  subject 
into  consideration,  and  it  was  then  resolved, 
that  Mr.  Taylor  should  be  authorized,  on  be- 
half of  the  persons  assembled  at  the  meeting, 
to  treat  with  the  plaintiff  for  a  grant  of  the 
Regla  Mines,  and  that  he  should  be  instruct- 
ed to  convene  an  early  meeting,  of  the  gen- 
tlemen then  present,  to  consider  and  approve 
a  PJDt>per  mode  of  management : 

That  at  the  same  meeting,  Taylor  made 
a  eommunication  respecting  the  mines  of 
Moran,  also  situate  in  Real  del  Monte, 
eoQoeming  which,  the  foMowing  minute 
was  made:  "Mr.  Taylor  reported  an 
oEtet  made  to  him  of  the  mine  of  Moran, 
who  situate  in  Real  del  Monte,  by  Col. 
Murphy,  on  the  part  of  James  Murphy, 
Esq.,  the  proprietor,  and  his  intention  of 
treating  for  it  on  behalf  of  the  company 
then  to  be  formed:" 

That  a  general  meeting  of  the  persons, 
who  proposed  tobe  interested  in  the  aforesaid 
ODdertakii^,  was  held  on  the  4th  of  Fe- 
bruary, 1824,  when  a  committee  of  manage- 
ment was  appointed,  and  several  resolutions, 
of  whidi  the  foUowing  are  the  most  import- 
ant, were  passed : 


"That  the  Company  6e  now  formed; 
that  tlie  terms  proposed  by  Thomas  Kinder, 
on  the  part  of  Count  Regla,  upon  which 
certain  mines,  in  the  Real  del  Monte,  the 
property  of  that  nobleman,  will  be  given  up 
to  the  numagement  of  the  Company,  be 
agreed  to ;  that  John  Taylor  be  authorised 
to  conclude  a  contract  widi  Thomas  Kinder, 
for  the  grant  of  the  mines  upon  the  proposed 
terms,  in  the  name  and  on  the  behalf  of  the 
Company ;  that  John  Taylor  be  empowered 
to  enter  into  a  contract  with  Col.  Murphy, 
for  the  grant  of  the  mines  of  Moran,  upon 
terms  similar  to  those  proposed  by  Thomas 
Kinder;  that  the  company  shall  bear  the 
title  of  the  Company  of  Adventurers  in  the 
Mines  of  Real  del  Monte,  or  such  other 
title  as  the  committee  may  think  fit ;  that 
the  capital  to  be  raised  for  the  purpose  of 
working  the  mines,  shall  be  200,000/.,  and 
shall  be  divided  into  five  hundred  shares 
of  400/.  each  ;  that  the  shares  shall  be  im- 
mediately subscribed  for,  and  the  sum  of 
5L  per  cent,  paid  upon  the  amount  of  such 
subscriptions  ;  that  the  affairs  of  the  Com- 
pany shall  be  conducted  by  a  committee  of 
management ;  that  the  committee  of  ma- 
nagement be  authorized  to  instruct  Messrs. 
Martineau  and  Malton  to  prepare  a  deed  of 
settlement,  or  to  apply  for  an  act  of  parlia- 
ment, with  as  little  delay  as  possible,  for 
the  regulation  of  the  company ;  and  that  as 
soon  as  such  deed  shall  be  prepared,  it  shall' 
be  submitted  by  the  committee  of  manage- 
ment, for  approval  and  adoption  to  a  general 
meeting  of  the  proprietors,  to  be  convened 
by  the  committee  for  that  purpose.*' 

That  in  pursuance  of  these  resolutions, 
articles  of  agreement  in  writing,  bearing 
date  on  the  6th  of  March,  1824,  were  en- 
tered into,  and  made  between  the  plaintiff, 
on  behalf  of  the  Count  de  Regla,  of  the  one 
part ;  and  John  Taylor,  on  behalf  of  the 
above-mentioned  Company  of  Adventurers, 
of  the  other  part ;  whereby  it  was  agreed, 
that  the  mines  of  Count  Regla,  situated  in 
Real  del  Monte,  in  the  district  of  Zacherea, 
in  the  province  of  Mexico,  should  be  con- 
fided and  intrusted  to  the  management  of 
the  Company,  for  the  purpose  of  being 
efiectually  worked  by  means  of  steam  en- 
gines, and  other  machinery,  for  the  term  of 
twenty  years,  upon  the  terms  and  conditions 
therein  mentioned :  and  that  on  the  6di 
of  March,  1824,  other  articles  of  agreement 
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^y  wai  between  CoL  Miunphy  and  Johi 
iVjler,  Sat  and  on  behalf  of  U^  Company^ 
iriiereby  the  mine  of  Moran^  aitaate  in  RmI 
del  Monte,  waa  to  be  ocmfided  to  the  ma* 
oagement  of  the  Company ,  for  the  tenn  of 
twenty-one  yean,  c^n  certain  terms  and 
conditionB  therein  mentioned : 

That  the  {daintiff  originally  retained 
afFenty-aeven  aharee  in  the  undertaking, 
out  of  the  two  hundred  shares,  whidi  k 
waa  agreed  should  be  diatributed  by  him; 
ifod  that  die  committee  having  called  lor 
the  payment  of  the  first  instalment,  of 
SO/,  per  sharet  the  plaintiff  duly  paid 
the  same  on  twenty-seven  shares,  being 
all  the  shares  relained  by  him,  except 
ibe  fifty  shares,  the  instalments  on  which 
were  not  to  be  ie(|uired  imtil  he  had 
comrennicaited  widi  his  friends  in  Mexico ; 
and  that  the  plaintiff  afterwards  parted 
with  six  more  of  the  shares,  reducing  die 
total  number  of  shares  held  by  him  in  the 
said  undertaking,  to  seventy-one : 

That  the  committee  of  management 
caused  an  indenture  or  deed  of  settlement  to 
be  prepared,  pursuant  to  the  aforesaid  re- 
solutions, which  bean  date  on  oar  about  the 
16tb  of  Auffust,  1824,  and  is  made  between 
Philip  Taylor,  John  Martineau,  Thomas 
Whitehead  Reed,  Charles  Malton,  Richard 
Martineau,  and  Sunuel  Thomas  Rawlett, 
of  the  one  part;  and' the  several  other  pei^ 
sons,  whose  names  and  seals  are  thereunto 
subscribed  and  affixed,  of  the  other  part ; 
whereby — after  reciting  the  resolutions  of  the 
meeting  held  on  the  4Ui  of  February,  1824, 
and  the  appointment  of  the  committee  of 
mani^ment ;  and  also  reciting,  as  the  fact 
was,  that  the  afiairs  of  the  company  had 
been  conducted  by  the  committee  of  ma- 
nagement up  to  thieit  time ;  that  contracts 
had  been  entered  into  by  the  plaintiff 
and  Col.  Murphy,  with  iolm  Taylor,  for 
and  on  behalf  of  the  Company ;  that  the 
committee  of  management,  in  the  exercise 
of  their  discretion,  and  in  order  to  carry 
the  intention  of  the  general  meeting  into 
efifect,  had  engaged  and  sent  out  to  Mexiop, 
offioen,  agents,  and  workmen,  with  certain 
salaries  and  aUowanoes ;  and  that  ifacee  of 
the  principal  officen  and  ngente,  so  sent 
out  to  Mexico,  had  also  been  appointed  to 
act  as  comraisaioners  on  behalf  of  the  eom- 
pany,  for  which  purpoee  the  cooomitlee  of 


management  had  dekgaled  to  than  Ml 
and  ccm^ete  powcn  for  that  purpoee  i 
that  all  contracts  and  engagements  oMbera^ 
into  with  the  several  offioen,  agents»  and 
workmen,  sent  out  to  Mexico  by  the  COQ^ 
mittee  of  management,  had  been  entered 
into,  on  behalf  of  the  Company^  by  John 
Taylor,  who  had  thereby  become  respona^ 
ble  for  the  pigment  of  large  sums  of  money ; 
and  that  the  committee  of  management  bad 
caused  creditis  to  be  <mened  under  llieir 
.guarantee  with  certain  forei^  houses,  and 
had  entered  into  oiher  pecuniary  trapaa^ 
tions  for  the  Company  :> — ^It  waa  winaessed, 
that  for  the  purpose  of  more  effeetoaUf 
establishing  the  Company,  each  of  tbp  sev^ 
ral  persons,  parties  thereto  of  the  seeond 
part,  so  far  as  related  to  the  acts  and  deed 
of  himself  and  herself  respectively,  and  Up 
and  her  respective  heirs,  executon,  adminir 
fltrators,  but  not  further,  or  otherwise,  did 
thereby  for  himselfandheraelf  respectively, 
and  his  and  her  respective  heirs,  executoif, 
administrators,  covenant,  promise  and^ne 
with  and  to  the  said  Philip  Taylor,  Ahn 
Martineau,  Thomas  Whilehiead  Reed,  doB. 
Malton,  Richard  Martineau,  and  Samuel 
Thomas  Rawlett,  and  with  and  to  each  and 
every  of  them  severally  and  respectively, 
and  with  and  to  their,  and  each  and  every 
of  their  respective  executon,  administnU^, 
and  assigns  to  the  eflfect  following,  namely: 

That  the  several  parties  thereto^  of  the 
second  part,  tha-einafter  distinguished  \$y 
the  title  of  predictors,  and  the  severd 
other  persons,  who  shall  become  proprietors, 
shall  remain  and  continue  a  company  under 
the  name  of  the  Company  of  Adventuren 
in  the  Mines  of  Real  del  Monte,  until  aiieh 
time  as  the  Company  shall  be  dissolved,  jn 
pursuance  of  the  provisions  for  that  pur- 
pose thereinafter  contained  *. 

That  the  capitid  of  the  Company  shall 
consist  of  the  sum  of  $00,000 j.,  divided 
inio  five  hundred  aharea  of  400^.  eadi,«|d 
of  such  fttrtlMr  sum  or  sums  as  may  be 
raised  by  contribution  amongst  the  fMroprie- 
ton  for  the  time  being,  or  by  the  aile  of 
new  shares  under  the  powen  for  those  pur- 
poses thereinafter  contained : 

That  the  objectud  busmess  of  the  Com- 
nany  shall  be  to  woric  audi  maes  m 
Mexico,  as  the  company  of  diredora,  foon- 
formably  with  their  powen,  and  wid>  the 
interests  of  the  Company,  ahdl  think  pfo- 
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pet,  and  to  eatry  cm  the  opeialioiiB  dm* 
■eeted  witii,  or  incideiitto  mining: 

Tkat  the  afiain  of  the  Company  ihall  be 
cattfided  to  the  management  of  a  body 
tf  direotota,  consisting  of  twelve  members, 
to  be  chosen  from  among  the  proprietors : 

That  certain  persons,  who  were  specified 
by  name,  shall -be  the  first  directors  of  the 
Cionpeny ;  and  that  John  Taylor  shall  be 
die  manager  of  the  Company: 

That  aU  contracts  and  engagementa 
enlered  into  by  the  committee  of  ma« 
nagement,  or  by  John  Taylor,  wider 
Aim  difectioni  with  the  several  officers^ 
agentSy  and  workmen,  sent  out  to  Mexico, 
or  wi^  any  other  officer,  agent,  or  ser- 
vant of  the  Company,  or  w&  any  other 
pctson  or  persons ;  and  all  other  contracts, 
par Aaaes,  and  engagements,  entered  into 
hj  the  oomniittee  of  mansgement,'  or  by 
John  Taylor,  under  their  direction ;  and  aU 
powera  and  aaithoritiea  given  or  delegated 
by  the  oammiltee  ef  management^  to  the 
eommissioners  of  the  Company,  diaU  con- 
tinoe  in  fiill  force,  and  shall  be  as  valid,  and 
binding  and  condusive  upon  the  proprietors 
of  the  Company,  as  if  the  same  had  been 
entered  into,  given,  or  delegated  by  the 
ooart  of  directars,  in  pursuance  of  the  antho- 
vity  litemnafter  vested  in  tfeem,  for  that 
pnrpose: 

That  die  committee  of  management,  and 
John  Taylor  respectively,  shall  be  indemni* 
fied  out  of  the  funds  of  the  Company,  from 
nil  liability  in  respect  of  the  before-menti<Mi- 
ed  transactions ;  and  that  afl  appointments 
■tafc,  and  all  deeds  done  by  Uie  committee 
of  management,  since  the  formation  of  the 
Company,  shall  be,  and  the  same  are  there- 
by ratified  and  confirmed : 

-Tlat  die  proprietors  of  the  Company 
shall  assemble  u^edier  at  the  house  or 
ettoe  of  the  Company,  t>r  at  such  other  con-* 
venient  pfaiee,  as  the  doctors  shall  appoint 
onee  In  every  year  at  least,  and  iqBcially 
at  soeh  other  times  as  they  shall  be  duly 
convened ;  and  that  a  majority  of  three* 
ftttrths  of  the  number  of  votes  given  by  the 
qualified  proprietors  present  at  any  special 
goneral  court,  shaU  be  requisite  to  decide 
nny  ijpiestion  relating  to  the  increase  of 
the  oon^pany,  to  itm  making  new  la*»i 
fffydjlinns,  and  provisions,  or  to  ^e  amend* 
jn|^  idteriapp,  or  wpealmg  any  of  the  exist* 
■ng 'linso  and  vtgi^atiatta^  or  to  the  dbsoht 


don  ofthe  Company;  but  that  as  t^aH  qnas*- 
dons  relating  to  any  other  business,  a 
majority  of  tibe  number  of  votes,  givon  by 
die  qualified  proprietors  present,  thidi  be 
sufficient  to  decide : 

That,  ii;  at  any  dme  after  aU  ii^  fiv* 
hundred  shares  shall  have  been  tahoa  i^ 
and  all  sums  required  to  be  paid  in  cespaci 
of  them,  shall  have  been  paid,  it  shall  b^ 
thought  advisaUe  to  raise  more  money  foe 
the  purposes  of  the  company,  it  shall  ho 
lawful  foor  a  special  geimral  court,  ctdhii 
finr  that  pnrpose,  to  enter  into  a  tnsolutioB 
to  increase  the  capital  of  the  compwiy  tn 
any  moount,  to  be  specified  in  such  vesolu- 
don,  either  by  a  contribudon  amongst  tba 
proprietor  or  by  the  sale  of  new  smunes ; 
such  increased  oqiital,  if  to  be  raised  by  a 
contribudon  among  the  proprietors^  not  tan 
ceedkig  the  sum  of  &OfiOOL : 

Thivt,  at  the  apeciid  general  conrt,  wheaa 
any  such  resohidons  shdl  Imve  be^n  entered 
into,  the  nuinher  and  price  of  new  shares^  and 
the  payment  of  such  priee,  either  at  one  tinii^ 
or  by  instalments^  at  intervals  not  less  than 
one  calendar  month  from  each  other,  and 
the  times  of  paying  such  price  shall  be  fixed 
and  determined  upon;  and  such resohttieni 
if  confinned  by  a  subsequent  general  coitn^ 
to  be  convened  for  that  purpose,  at  a  d^ 
tance  of  Aot  less  than  two  weehs,  nor  more 
than  four  weeka  from  such  fimt  geneM 
court,  shall,  in  such  case,  and  not  till  then, 
be  binding  upon  *  the  proprietors ;  and  dm 
capital  of  the  company  shell  be  increased  in 
the  manner  and  to  dM»  amount  epecified  in 
such  resoludon : 

That  in  case  the  capital  of  die  company 
should  at  any  time  be  increased  by  the 
tale  of  new  shares,  the  proprietors  fi>r  the 
time  heing,  shall  be  endded  to  the  pre^ 
emption  of  such  new  shares  in  prc^rtion 
to  the  amount  of  their  respective  shares  in 
the  then  capital  of  the  company : 

That,  subject  and  widiout  prejudice  to  the 
powers  vested  in  the  general  courts,  the 
court  of  diroctors  shall  have  the  eqtiro 
manaffement  of,  and  superintendence  over 
the  afiairs  aad  concerns  of  the  conrnaniy ; 
and  for  that  purpose  it  shall  be  law&l  fiw 
the  court  of  directom  to  work  the  mines 
whi(^  have  already*  ol:  shall  at  any  tfantf 
thereafter  be  greAt^  to  the  e6talgmnjt  id 
taioh  manner  as  the  botvt  of  diroctnrs  shaH 
thmk  propei)tDd<fia  enter  into  siaih  ^em^ 
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incts  and  engagements,  and  to  make  aD 
such  purchaaea  or  aalea  on  behalf  of  the 
company  as  they  shall  think  expedient. 

Regulations  also  were  prescribed  as  to  the 
mode  in  which  shares  were  to  be  trans* 
ferred ;  and  it  was  especially  provided,  that 
persons  purchasing  shares,  should,  from  the 
time  of  the  purchase,  be  liable  to  all  the 
obligations  or  proprietors,  but  should  not 
be  entitled  to  any  profits  or  advantages  tiU 
they  had  executed  a  deed  of  covenant, 
binding  themselves  to  observe  all  the  pro- 
visions of  the  above-mentioned  deed  of  re* 
gulation. — 

-  The  bill  then  went  on  to  make  the  follow- 
ing allegations : 

That  the  plaintiff  had  executed  the  deed 
of  settlement  as  the  proprietor  of  seventy- 
pnB  shares ;  that  he  was  called  upon  to 
pay,  and  obliged  to  pay  the  instalments  that 
became  due  on  these  seventy-one  shares  : 

That  the  commissioners  who  were  sent 
out  to  Mexico  received  instructions  firom 
John  Taylor  and  the  committee  of  manage- 
ment, for  t^ng  any  other  mines  in  Mexico, 
besides  those  of  Count  Regla  and  the  Moran 
mine,  which  might  be  Ukely  to  forward 
the  interests  of  the  company;  and  parti- 
cularly to  endeavour  to  obtain  a  grant  €g£ 
the  Bolanos  mine : 

.  That,  accordingly,  Captain  Vetch,  shortly 
after  his  arrival  m  Mexico,  entered  into  a 
treaty  for  a  grant  or  lease  of  the  Bolanos 
mine,  making,  in  pursuance  of  that  object, 
a  journey  to  diat  part  of  Mexico  where  the 
mine  is  situate,  and  ultimately  concluded  a 
contract  or  agreement  on  behalf  of  the 
proprietors  of  the  Real  del  Monte  Company, 
for  a  grant  or  lease  of  the  mine  for  a  term 
of  years,  widi  the  necessary  powers  and 
authorities  for  efl^tually  working  the  same ; 
diat  such  contract  or  agreement  was  duly 
reduced  into  writing,  and  executed  as 
required  by  the  laws  of  Mexico  for  the 
proprietors  of  the  mine,  and  also  by  Cap- 
tain Vetch  on  behalf  of  the  company ;  and 
that  the  mine  had  since  been  worked  on 
behalf  of  the  company : 

That,  about  the  time  when  inlbrmation 
was  received  in  this  country,  that  the  con- 
tract or  agreement  for  the  Bolanos  mine 
had  been  completed,  John  Taylor  and  his 
friends,  being  jealous  of  the  number  of  shares 
which  the  plaintiff  continued  to  h<M,  formed 
a  scheme  for  withholding  from  the  plain- 


tiff his  fiur  proportion  of  shares  in  th« 
Bolanos  mine,  and  for  apfMropriatinff  to  theic 
own  use  fifty  of  the  shares  to  wh^  the 
plaintiff  was  justly  entitled  therein,  undet 
the  pretence  that  he  had'  not  distributed 
fifty  of  his  shares  in  the  Real  del  Monte 
Company,  according  to  his  original  inten* 
tion,  among  persons  in  Mexico : 

That  circular  letters  were  sent  by  Taylor 
to  the  diflferent  proprietors  of  shares,  oftsr- 
ing  to  their  acceptance  certain  shates 
of  the  Bolanos  mine :  that  one  of  these 
circulars  was  sent  to  the  plaintiff,  but  ac- 
companied with,  an  intimation  fit>m  Taylor, 
that  the  shares  of  the  Bolanoa  roiiie,  which 
would  be  allotted  to  him,  would  be  less  by 
fifty  than  those  which  he  held  in  the  Realdd 
Monte ;  but  that  the  plaintiff  insisted  stea- 
dily on  his  right,  as  the  holder  of  sevens- 
one  shares  in  that  company,  to  seventy-one 
shares  of  the  Bolanos  mine : 

That  John  Taylor  and  his  firioads  then 
arranged  amongst  themselves,  that  a  ge- 
neral meeting  of  the  proprietors^  of  the 
Real  del  Monte  Company  should  be  called, 
at  which  the  prcmrietors  should  resign  all 
daim  to  the  Bolanos  mine  in  fovour  of 
John  Taylor,  with  a  view  of  enabling 
him  to  make  that  unjust  distribution  of  the 
shares  thereof  whidi  thev  had  previously 
attempted ;  and  that  in  nurtherance  of  the 
same  purpose  a  new  comjpany  should  be 
formed  by  John  Taylor,  for  working  the 
Bolanos  mine,  the  shares  of  which  should 
be  distributed  amongst  the  proprietors  of 
the  Real  del  Monte  Company,  with  the  ex- 
ception of  the  plaintiff,  in  proportion  to  their 
slMures  in  the  capital  of  the  same  company. 

That  a  ^ledal  general  court  of  the  pro- 
prietors of  the  Real  dd  Monte  Company, 
was  accordingly  called,  and  held  on  the  1 1th 
February,  1825,  when  the  following  resolu- 
tions were  passed:  "  1st,  That  the  Bolanos 
mine  is  the  property  of  Mr.  Tavlor,  and 
that  the  company  divests  itself  of  any 
daim  to  shares :  iSdly,  that  the  servants  and 
agents  of  the  Real  dd  Monte  Company  do 
give  any  assistance  in  their  power,  to  the 
peraons  interested  in  the  Bolanos  mine." 

That  shortly  after  the  genoral  court  had 
been  held,  John  Taylor  and  his  firiends,  in 
parsuanoe  of  their  achenie,proceeded  to  form 
a  new  company  for  working  the  ffolanos 
mine,  and  a{^]nted  John  Taylor  manager* 
and  the  other  defendants,  (being  the.  diiee* 
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fton.«f  .the  Real  del  MmMe  Company,)  widi 
one  exeeption  only,  dsectors  and  auditors 
ifaereof ;  that  they  also  caused  jHrfnted  pro- 
tpcctuses  to  be  issued  for  working  the  niine« 
ttid  Ibr  raising  a  capital  of  200,000^.  for 
that  purpose,  to  be  divided  into  five  hun- 
dred shares  of  400/.  each ;  that,  in  purau* 
ance  of  the  understanding  which  had  pre- 
▼iously  eausted,  d^y  o£ferod  to  the  proprie- 
tors of  the  Real  del  Monte  Company,  with 
ibt  esjoapdon  of  the  piainriifl  the  same 
nobiber  of  shares,  in  the  cnxital  to  be  raised 
for  woildAg  the  Boianos  mme,  as  such  pro- 
prietors possessed  respectivelv  in  the  Real 
del.  Monte  Company;  and  that,  although 
no  assignment  or  distribution  of  shares  in 
the  Boianos  mine  had,  at  the  time  of  filing  the 
bfll,  actually  taken  place ;  John  Taylor  and 
the  other  defondants  intended  to  distribute 
them  amongst  themselves,  and  such  of  the 
other  proprietors  of  the  Real  del  Monte 
Company  as  should  accept  the  offetf  but 
vefiiaed  to  assign  any  shares  to  the  plakidff, 

'  The  bill  furUier  diarged^ 

That  the  resolutions  passed  on  the  11th 
<^Febnuury,  were  not  passed  baoA  fide,  or 
ivith  the  intention,  on  the  part  of  the  pro- 
prietors who  agreed  to  them,  of 'giving  up 
dieir  shares  in  the  Boianos  mine;— ^hat 
it  was  understood  they  were  to  be  entitled 
to,  and  that,  in  truth,  they  are  to  have,  the 
same  number  of  shares  at  least,  in  the  capi- 
tal of  the  new  mining  company,  or  associ- 
aiion  formed  for  the  Boianos  mine,  as  they 
Ittld  in  the  capital  of  the  Real  del  Monte 
Company ;  and  that  some  of  the  proprietors, 
v^  voted  at  the  general  court,  were  per- 
aoially  interested  in  passing  such  resolutions, 
as  it  was  understood  that  the  shaies  of  the 
pUlitiff,  in  the  Boianos  mine,  were  to  be 
distributed  amongst  them : 

>  That  the  formation  of  the  company  for 
working  the  Bohmos  mine  was,  in  fiict,  a 
scheme  for  excluding  die  phdntifF  firom 
his  fair  pr<^KNrtion  of  shares  therein; — - 
Aat  the  capital  is  to  be  divided  in  the  same 
nmnber  of  shares  as  die  capital  of  the  Real 
del  Monte  Company;  and  that  the  persons 
interested  therein  are,  with  few  exceptioi^ 
ywprietors  of  the  Real  del  Monte  Com- 

•  That,  the  directors,  auditors,  manager, 
and  other  servants  and  agents  of  the  Bola- 
Bos  Company,  are  Ihe  ^une  persons  as  fill 
the  like  situations  in  the  Real  del  Monte 

Vou  in.  cii. 


Company ;  that  die  business  of  the  Boianos 
Company  is  carried  on  at  the  office  of  the 
Real  del  Monte  Company;  aiid  that  the 
prmcipal,  if  not  the  only,  object  of  forming 
the  Boianos  Company,  was  ror  the  purpose 
<^  depriving  and  defrauding  the  plaindfT  of 
his  just  share  and  propordon  in  that  mine, 
and  in  the  contract  which  had  been  entered 
into  for  working  it. 

There  was  iuso  a  charge,  that  the  other 
proprietors  of  die  Real  del  Monte  Com- 
pany, besides  die  defendants,  were  so  nume- 
rous, that  it  would  be  almost  impracticable 
to  make  them  parties  to  the  suit ;  that  their 
number  was  such  as  to  render  it  unneces- 
sary, by  the  rules  and  practice  of  the  court,' 
to  make  them  parties ;  that  their  names, 
moreover,  were  unknown  to  the  [daintiflr; 
and  that  the  defendant,  to  whom  they  were 
known,  refused  to  inform  him  of  the  names, 
so  that  he  was  unable  to  make  them  defen** 
dantSf 

The  pr^er  of  the  bill  was, 

That  it  may  be  declared,  that  the  proprie- 
tors of  the  Real  del  Monte  Company,  were 
endtled  to  the  contract  for  the  Boianos 
mine,  and  to  the  benefit  diereof :  and  that 
the  ji^aintifi'was  endtled  to  the  same  share 
and  interest  therein  as  he  held  and  was 
endtled  to  in  the  capital  Of  the  Real  del  Monte 
Company;  and  that  John  Taylor  and  die' 
other  defendants,  if  necessary,  may  be 
decreed  to  assien  and  make  over  to  the 
jjbamdff  such  wares,  rights,  and  interests 
therein,  as  he  may  be  endtled  to,  or  other- 
wise to  make  good  the  same  to  him ; — and 
that  it  may  ^  declared  that  the  afore- 
said attempt  to  deprive  the  plaintiff  of 
his  just  share  therein,  was  fraudulent 
and  contrary  to  good  fkith  ; —  that  an  ac- 
count also  may  be  taken  of  all  the  dealings 
and  transacdons  of  the  Real  del  li^on(e  Com- 
pany; and  that  the  defendants  may  be 
decreed  to  account  ibr  the  produce  and 
profits  of  the  Boianos  -  mine  since  the 
aforesaid  contract  was  made  for  working 
the  same,  and  of  all  remittances  come  to 
the  hands  of  the  defendants  or  any  of  them, 
on  account  diereof,  and  that  what  may  be 
due  to  the  plaintiff  on  taking  the  accounts 
may  be  paid  to  him ;  that,  if  necessary, 
die  Real  del  Monte  Company  may  be  dis- 
solved, and  the  estate  and  effects  Monging 
ihiereto  cxmverted  into  money,  and  the 
affiiirs  of  the  company  wound  up,  and  that 
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the  respective  shares  of  theplahitiCAiiArdie 
other  partners  therein  may^  be  paid  to  them 
respectively : — And  that  the  defendanU  may, 
in  the  mean  time,  be  restrained  from  awro-* 
priatingy  assigning,  selling,  disposing  oC  or 
otherwise  parting  or  agreeing  to  part  with» 
i|nd  from  doing  any  act  which  may  give  or 
appear  to  give  to  any  person  or  persona 
whomsoever  any  title  or  qlaim  to  any  share, 
right,  or  interest  whatsoever  in  the  jBohttlos 
mine,  or  the  said  contract  or  agveemem 
wluch  has  been  made  for  working  Sie  same ; 
and  also  from  en^loying  the  i^ents,  offi* 
G^rs,  servants,  or  workinen  of  the  Real  del 
Monte  C!ompany,  or  any  of  thevi>  and  from 
permittii]^  them  or  any  of  them  to  give  any 
assistance  whatsoever  in  or  about  the  Bola^ 
nos  mine,  or  the  affairs  thereof,  or  in  any 
business,  matters,  or  things  vduitsoever  re- 
lating thereto,  either  in  this  country,  Mex- 
ico, or  elsewhere,  and  from  employing  the 
officers  of  the  Real  del  Monte  (Jonmany* 
and  using  or  a^^ying  any  of  the  nmds, 
stock,  or  property  of  the  same  company, 
&r  the  use  or  on  account  of,  or  for  ai^ 
puipose  connected  with  the  md  Bolsnoa 
mine  or  the  company  which  has  been  formed 
for  the  same  : — And*  if  necessary^  that  on^ 
or  more  proper  person  or  persons  may  b» 
appomted  to  mani^  the  Bolanos  ntone,  and 
the  other  mines  of  the  Real  dd  MoBt& 
Company,  and  to  receive  the  prodiice  and 
remittances  on  account  of  the  mines,  and  U> 
Qonduct  the  concerns  of  the  oon^^y  until 
the  affairs  thereof  can  be  wound  up. 

The  defendants  were  John  Taylor  and 
the  persons  who  were  the  directors  of  the 
Real  del  Monte  Company. 

Upon  the  certificaite  of  the  bSl  fikd,  and 
the  affidavit  of  the  pUintifi*  verifying  its 
allegations,  an  injunction  was  moved  for  €» 
parte. 

The  Lord  Chancellor  direeted  the  motion- 
to  stand  over ;  and  notice  of  it  to  be  served 
on  the  defendants. 

.  Inopposition  to  the  motioi^  an  affidavit  was 
4led  by  several  of  the  defendants,  and  partioii^ 
larly  by  Taylor.  It  set  out  with  re]»eamt- 
ing  the  origin  of  the  Real  del  Monte  Co9ih 
pany,  in  a  manlier  scHuewhat  dilfereBt  from- 
the  statement  contained  in  the  bill;  asCarib^ 
ing  a  greater  dewree  of  impcMttatiee  to  the 
exertions  and  influence  of  Ti^]pl<Mr  aad  Ur 
friends,  and  less  to  those  of  Kinder.     It 


averred  also,  thiit.  Kinder  had  4lted  Aaudift^ 
lently  and  contcary  1^  good  fwth  inrel 
ing  the  fifty  shsores*  which  he  Imd 

Srmitted  to  hoid  &at  the  pnrpiDse  of  bdw 
itributed  among  persona  in  Mexico;  anc^ 
thal^  it  was  oaly:  from  coniidgratioiHi  of  ex« 
pediency^  thaa  the  eoxiapaaiy  had'  aOdweil 
him  to  continue  to  be  the  propriiHof  of 
those  shares.    With  respect  to  tbe-BelMoe 
mipe,^  TaykN^   dsmM.   tkat  the  jcootvast 
relating  to  it  had  hcisn   ohtaiaed  in  tlie 
maimer  represented  in  the  bill;  or'ifcnt 
the  cdiamissioQess,  sena  ouaby  tHeooas^ 
laittee  of  management  of  the   Red^  de| 
Monte  Company*  wem  in8lzii<ftted  hy  siieh 
eonnnittee^  to^tain  a  oentvact  ftsr  the  miiiSB 
of  BoJioios,  for  the  use  (rf  the  Uali  dil 
MonieCoftipal^^  Onthecontraiyiheatalad 
that,  at  the  tikae  when  thesie  otonhmwaiBpeia 
w^e about  t6  depmrt  from  thin  iiiiilryifa 
MexliSo,  it  otetlrred'  to  him  (T^lop),  dint| 
in  ci^  Uie  contracts  with  the  Coop*  de 
Rc^]a»  and  the  contract  &at  the  niiae  of 
Moran,  should  a*t  be  ratified,  it  wonU't&en 
became  desihiUe  tlwt  thie  oemoanBiiiiera 
should  look  out  fiv  other  miner,  in  oidikt 
that  the  expenae  of  sending  them  ont'm^i^ 
not  be  wlH>lly  thaKMm.  away  >-^Th«^  mn 
eordingly  wiUi  diia  view,  he-  inatruBttd 
tfae  commiastonere,  that,  in  osai  ikmemh 
tract  should  not  be  ooafiimed,  they  shouUh 
in    that    event,    and  linl    event    onlyv 
look  out  for  other  minca  to.  be  wnsked-  if 
t^  company,  ansa^t  which  th*  mnaea  of 
Bolanos  wei^  mentiened,  and  in  each  dalsni 
he  was  wiUing  t»  ahandmi- the  inteBtion  M 
naQ  mreviouBty  mrtneiioi'  weiiiQBffvtoe  oottf 
Qoa  mine,  by  a  conmany  cbnaitting  of  hie 
own  particnlar'  friends  exfdnaitely^-^Thali 
aboutt  the    \MaBX  end    di   Apnl,    lUSt^ 
one  William  Dollar  apfdied*  to  Um^  umk 
stated  that  he  (DoUar)  wsa  the  agent  of 
certain  peraans  whohad  aoqoired-n  right- tv 
the  mines  of  Bolnnoa^and  oiered  to  t»aat 
with  him  £>r  a  gnmt  thereof  r-^-flFhatfCan^ 
oeiving  Mr.    Dollar  tA   have    authorityi 
tt>^  confiteet   fer  a    grant  of  the  mfam^ 
he  (Taybr)  dH,  fay  ai  memetrandnm  e^ 
i^gieement,  bearing  date   on  the  4dt  nS 
May;  1624,.  agree  to  talce  die  mine  of 
Bdanos,  and  work  the  same  upon  ceitaiai 
terms ;  in  which'  memomiddm  it  faspmL* 
pras^y  stated^  that-tfae  umitiact  wm(  madb 
sbd  entaasd  into  hgr  a'compan^  then^ftraa^ 
iog: 
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ftkmU  inriMMiiately  after  mking  the  ooii-» 
toKtf  he  tfsHiflitiitMd  the  stme  to  Ci^ptna 
^•idi,  with  ipistnKtioiig  to  get  the  ume 
wdfiwi.  Mid  to  send  a  competent  penoD  to 
jnmeet«pid  report  upon  the  niiies  x 

'  Tbftt,  after  me  oontniei  wai  so  tnnsant- 
t^  to  Captain  V)etch,4t  was  detenniiied'  by 
Uarrrajlor)  and  liia  friends,  whom  he  con* 
lNdtedrtlifereon,that,)Bceae  of  a  ratification 
o^the  contract,^  same  should  be  offered 
to  the  several  persons,  who  shooid,  at  the 
laite  of  the  leceipt  of  intelMgenoe  tyf  such 
■flifieBtw>n;  be  proprietors  of  the  Real  del 
Moiile  Corapaay,  with  the  exception,  never* 
thekas,  of  mtf  ahares,  wtddi^  instead  ei 
Ikrayidkaed  to  Thoasas  Kinder  for  his 
mm  use,  were  to  be  vkept  in.  reserve  for 
maA  poaoBB  as  mi^  be  vscf  ri  in  worhmg 
]^  fiolanos  mines : 

^Thirt;  it  aft^rwavda  turned  out,  that  nei* 
ilhca''W3fli9ai  IMhur,  nor  tiioae  for  whom 
lie  nctid,  had  any  title  to  the  mine  of  Bola* 
n|i8 ;  biit  Ci^tain  .Veti^  d|d,  notwithstand* 
«g»  on*^  ripeeipt  of  the  mstmctions,  pro* 
9%td  to  obtain  a  gtaat  of  that  mine  &om 
ahejMopriatDvs  thereof,  fiir  and  on  account 
•TTsrytpv: 

■^hat  aa  expenses  relative  to  the  Bohmos 
4ttlM,iuid4he  contnct^ithad  been  kept 
iiktiBCt'£pqtt»  the  accounts  of  the  Real  dd 
llonte  •  Coaqiany ;  that  dw  Bolanos  mine 
hiii  not  yet/befen  worked ;  and  that  it  was 
summstter  of  favour,  and  not  of  right,  liiat 
Jie-  ^yior)  had  differed  Ifae  shares  of  the 
9ol|iXM|' mane  to  those  wWow^re  proprietors 
in^  die  Ileal  dA  Monte  Con^pmy. 

With  respect  to  what  passed  at  the  meet** 
Ing  of  ptopfsetprs  of  the  Real  del  Monte 
Ckaqpany,  hdd  on  the  11th  of  February, 
tiei^i  aht  afikiavit  stated  that  the  Mhnring 
•wme  the  MBoludons  then  adopted : 

*^  That  it  ^peaxs  to  .this  court  that  Cap* 
fain  Veieh  faflus  lately  entered  into  a  contract 
<ftr  working  the.  mine  of  Bolanos,  in  the 
yvowioe  of  Guadalaxara. 

i**'It- appealing  to  thn  court,  that  an 
opinion  has  been  entertained  by  some  of  the 
jHreprieftoiB  cff  this  company,  that  the  con* 
•Imct  so  eatefed  into  b^  Ciqptaih  Vetch,  has 
teen  made  on  bdudf  of  the  Reel  del  Monte 
Gompany, 'Resolved,  thatdiereis  no  founds^ 
;|ian:ibr  saeh  mt  opinion,  and  that  the 
makB  of  Bblsnos  doca  not  bdong  to  the 
Aeal  dd<Mante  Company. 

f  VhMt^  at  aliaventa,  it  wi|i  be  highly  m* 


i^|lj<ipia;  that  the  mine  of  Bolanos  dbould 
be  ttAertaken  by  the  Real  del  Monte  Com* 
pany  ;  and  the  proprietors  of  that  company 
do  accordingly  reject  the  ofier  now  made  by 
Mbr.  Taylor,  and  do  abandon  all  r^t  and 
title  to  such  mine. 

^'That  it  win  be  expedient  that  the  mine 
of  Bolanos  should  be  worked  by  another 
and  distinct  company,  to  be  reguhited  by 
separate  and  distinct  rules  and  regulations, 
and  to  be  in  all  respects  independent  of  this 
company. 

**  xhat,  should  a  minority  of  shares  in  the 
Bolanos  mine  be  oflfered  to,  and  accepted 
by  persons  who  are  proprietors  of  this 
company,  then,  and  in  such  case,  the  di* 
rectors  be  and  are  hereby  authonaed  to 
allow,  their  commissioners,  and  other  agents 
and  servants  of  die  company  in  Mexico,  to 
giv;^  such  aid  and  assistance  to  the  manage* 
nent  and  affiurs  of  the  *  Bolanos  Company, 
and  upon  such  terms  snd  conditions,  as  die 
directors  of  this  company  shall  from  time 
to  time  think  proper,  any  additional  salaries 
thereby  incurred,  l^eing'  defhiyed  by  the 
proprietors  of  die  Bolanos  Company." 

A  demurrer  to  the  bill  was  also  put  inf, 
which  proceeded  ujpon  iwo  grounds;  1st, 
that,  even  upon  the  &ctB  stated,  as  alleged 
upon  the  record,  there  was  not  enough  to 
show,  that,  in  construction  of  law,  the  con^ 
tract  for  die  Bolanos  mine  was  a  trust  for 
dw  Real  del-Monte  Coinpany ;  the  other, 
that  all  the  proprietors  of  thkt  company 
ought  to  have  been  made  parties. 

ne  SoUeiior  General,  Mr,  Heakt,  and 
Mr*  Waiker,  appeared  for  the  plaintiff; 
Mr,  Shadwdl  and  Mr.  Sugden,  contriir 

The  argument,  upon  the  motion  for  the 
injunction,  turned  chiefly,  as  between  the 
psrdes,  upon  the  point,  whether,  looki^  at 
the  oonsdtution  and  die  objects  of  the  Real 
del  Monte  Company,  and  at  the  circum* 
stances  appearing  on  the  affidavits,  the 
plaintiff  had  shown  such  a  probability  of 
tide  to  the  shares  which  he  daimed  in  the 
Bolanos  mine,  as  would  give  him  a  right  to 
the  intermediate  summary  protection  of  the 
court.  But  the  Lard  CkaneeUoTf  early  in 
die  aigument,  expressed  strong  doubts  with 
respect  to  the  legali^  of  sudi  an  associa* 
tion  as  die  Real  del  Monte  Company,  and 
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the  right  of  any  persons,  claiming  as  pro* 
prietors  in  such  a  company^  to  have  the  aid 
of  a  court  of  justice.  This  led  to  much 
argument  on  these  points  ;  both  the  counsel 
for  the  plaintiff,  and  the  counsel  for  the.de- 
fendsmts,  contending,  that  the  company  was 
legal,  and  that  the  King's  Courts  were 
bound  to  adjudicate  upon  rights  arising 
out  of  its  transactions. 

March  26. — ^The  Lord  Chanceixob. 

This  is  a  case  distinguishable  undoubt- 
edly from  many  of  the  speculations  now  in 
vogue.  I  may,  however,  say,  that  rumours 
are  abroad,  thait  persons  have  formed  com- 
panies, and  have  given  descriptions,  and 
held  out  a  prospect,  of  vast  benefits  to  arise 
from  them,  never  intending  themselves  to 
continue  members ;  but  raising  large  siims 
of  money  upon  the  credulity  and  avarice  of 
individuals  with  whom  they  deal.  It  may 
be  well  for  such  men  to  be  aware,  that  it  is 
said  by  those  who  understand  the  law  better 
than  I  do,  that  it  is  a  question,  whether,  if 
persons  so  engaging  should  happen  to  be 
indicted  for  a  conspiracy  to  form,  a  company 
not  meaning  to  form  it,  but  meaning  to 
;withdraw  themselves  from  their  engage- 
ments by  selling  their  shares  to  other  per- 
sons, such  conduct  would  not  amount  to  a 
deceit  and  fraud,  upon  which  the  indictment 
might  be  sustauied. 

It  must  be  observed,  that,  in  this  case 
there  was  a  company  existing  from*  Fe- 
bruary 1824,  to  August  1824,  before  the 
deed  forming  the  company  or  partnership 
.  was  executed  by  any  one.  Now  there  may 
be  a  very  great  difiference  in  point  of  law, 
between  the  transactions  of  a  body  whose 
transactions  are  regulated  by  a  deed  ac- 
tually executed,  and  the  transactions  of  a 
company  formed  long  before  the  deed  is 
executed.  Some  thii^  may  be  legal  after 
the  deed  is  executed,  whidi  are  not  legal 
until  the  deed  is  executed;  and  some  things 
may  be  legal  before  the  deed  is  executed, 
which  will  not  be  legal  after  its  execution. 
The  speculation  being  for  working  the 
mines  of  Real  del  Monte  and  theMoran, 
there  is  a  committee  of  management  formed, 
consisting  of  gentlemen  who^  names  are 
mentioned  in  the  prospectuses,  and  who  had 
certain  powers  given  them.  Mr.  Taylor 
was  to  treat  for  die  Real  del  Monte  and  the 
Moran  mines ;  but  I  do  not  find  in  the'in-* 


strument  in  writing,  which  first  formed  thtf 
company  in  Fc^iruiKry,  1824,  the  last  reCbr- 
enoe  to  engagements  in  any  other  minos 
except  those  two.  It  will  remain  ibr  me, 
to  consider,  by  a  careful  inveatigatioii  of 
that  document  and  of  the^  deed,  whether  I 
can  reach  the  opmioh,  that  either  Mr.  Tay- 
lor or  the  committee  of  management  could 
authorise  any  person,  so  as  to  bind  that 
company,  to  deal  for  any  o^r  mines  for 
the  oompany. 

Supposing  even,  that  there  were  other 
circumstances  in  the  ease  tltfUi  now  ap» 
pear,  it  would  be  very  .extraordinary  if 
the  construction  of  the  written  instru- 
ments should  be  so  laree  as  the  pUmtiff 
contends  f<Nr.  The  capital  being  to  oonsist  of 
200,000/.,  to  be  divided  into  so  many  shares 
of  500/.  each,  and  the  ctHnfMuiy  beinff 
formed  with  a  view  of  working  the  Real  dd 
Monte  mines  and  Moran  none  by  means  of 
that  capital  :-^t  would  be  a  mostextnordi^ 
nary  thing  to  suppose,  that  eidier  Mr.  Tay- 
lor or  the  committee  of  management,  have 
had  authority  given  to  them  before,  the 
deed  was  executed,  to  have  mode  contracts 
which  were  to  bind  the  company  to  the 
amouiit  of  200,000/.  ea|ntal  more.  If  tiiey 
had  such  authority,  then  they  had  juat  mB 
good  authority  to  bind  the  costpany  to  the 
extent  of  two  hundred  millions. more:  for 
if  it  can  be  thou^t  that  they  could  bind 
the  oompany  with  respect  to  other  mines 
besides  the  Real  del  Mcmte  and  Moran, 
their  authority  could  be  limited  only  by  the 
impossibility  of  making  contracts  with  re- 
spect to  otl^r  mines. 

In  order  to  see  how  this  point  of  the  case 
stands,  we  must  loc^  at  the  engagement  to 
indemnify  contained  in  the  deed  of  August, 
1 824.  Now*  I  diink  it  will  be  found  exceed- 
ingly difficult  to  say,  that  the  engagement  of 
indemnity,  either  to  Mr.  Taylor  or.to  any 
other  person  who  was  employed  in  Mexico 
in  the  mean  time,  was  an  engag^nent  of 
indemnity  ibtd  woidd  reach  this  transaction 
concerning  the  Bolaoos  mine. 
•  If  what  was  done  before  the  execution  of 
the  deed  of  August,  1 824,  did  not  make  what 
Vetch  contracted  for  a  mine  bdkmgingtothis 
company,  then  the  mine  could  he  claimed 
only  upon  the.  ground  of  its  being  a  mimng 
estate  in  trust :  and  if  a  trust  in  respect  <^ 
the  mine  be  raised,  either  in  writing  or  in 
fact,  upcn  any  circamatanoes  wdliicL  are 
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Itated  aad  admilted  to  have  taken  pkoe» 
and  if  Uiecompany  choose  tohavetliebeoe&t 
of  tliat  troBt,  there  was  no  option  on  the 
pelt  of  Mr.  Taylor.  The  company,  how- 
ever, could  not  be  boiwd,  till  the  court  of 
direetaTB  approved  of  what  had  been  so 
done.  -  And  if  it  is  r^eoted  on  the  part  of 
tiie  eompsny,  if  they  do  not  choose  to  aoake  it 
a  part  of  the  pvoperty,  I  have  not  the  least 
■otion  that  it  can  bekna  to  A»  onnpany. 
The  Real  del  Monte  Company,  if  called 
apon  to  sanetioii  a  new  engagement,  might 
very  well  say,  <'  We  wili  not  take  ite  Bo* 
lanos  mine^  Mid  thereby  incur  the  liability 
of -paying  instdbnents  to  the  amount  perhaps 
of  9,000/.  when  all  that  we  agreed  to  pay 
waa  400i." 

-  Now,  if  the^Bolanos  nrioe  oould  not.  be« 
come  the  property  of  the  Real  dd  Monte 
Company,  unless  it  was  approved  and  .taken 
to  by  the  company,  by  the*  e£fect  either  of 
conduct  or  of  express  adoption,  it  biMMimes 
important  to  see,  whether  the  bill  and  affi- 
davit contain  si^oient  alkgatimia  that  the 
dontjract  lor  it  has  been  approved  by  the 
court  of  directors,  or  any  statement  of  audi 
Gurcmnatsnoes  as  would  induce  me  to  say, 
diat,  thoi^  there  has  been  no  express,  ap- 
pMibation,  a  trust  has  nevertheless  been 
ratsod,  and  exists.  I  believe  it  will  be  diffi- 
cult to  show,  that  such  allegatkma  or  state- 
ments of  circumstances  are  contained  in  the 
bill  and  affidavit  of  the  pkintifi*;  and  the 
affidavit  of  Mr.  Taylor  makes  a  stroi^ 
case  the  other  way. 

'  It  is  remarkable,  that  we  are  left  cam- 
pletdy  m  the  dark  with  renpect  to  the  con- 
tract which  is  the  subject  of  dispute.  Tins 
eoiatraet  Soot  the  Bolanos  mine  is  not  set 
fiirth ;  the  terms  of  it  are  not  disdosed : 
nobody  si^s,  diat  he  has  seen  it ;  we  are 
not  told  with  whom  it  is  made.  That 
may  raise  a  difficulty  with  respect  to .  the 
jurisdietion  of  ttiat  court. 

*  March  ft9,—The  Lard  CkdnceUar  deli- 
vered ins  find  judgment  upon  the  motion 
fi>r  an  injunction. .  It  was  to  the  following 
efiect:*— 

«  • 

The  bill  begins  by  stating,  that,  in  or 
about  the  eariy  part  of  the  year  iai2d,  the 
{iaitttiff  bacama  aequainteri  with  ^  S^^r 
Don  Juan  Garcia,  and  Grenerd  Paroissien, 
who  came  over  to  thb  country  in  the  capa- 


ckf^  envoys  and  miaisters  i^nipptentiary 
of  thegovenment  of  Peru.  And  iftheplda** 
•tiff's  case  were  to  depend  upon  the  truth  (^ 
those  facts,  I  should  dismiss  tiie>  bill  ^r 
rectly;  because  His  Majesty's  courts  oif 
justice  caimot  eecogniae  the  fact,  that  there 
was  any  such  thmg  as  a  govemmeBt  -  of 
Peru  in  the  year  18^.  Nor  am. I  aware 
at  piesent,  whatever  matters  may  be  in 
progress,  that  any  of  .the  King's  courts  can 
acknowledge  or  admit,  that  there  is  sudi  a 
•a  government  at  this  moment. 

The  bill,  then  proceeds  to  state  the  origin 
and  formation  of  the  Red  dd  Monte-  C<wa- 
pany;  the  materid  dauses  of  the  deed 
which  regulates  it ;  and  the  drctunstanoes 
on  which  the  plaintiff  contends,  that  the 
Bdanoa  mine  is  a  part  of  its  proper^. 
(  It  appears,  ^lat  the  companywas  first  ^ 
formed  on  the  4th  day  of  February,  1S24  ; 
fiir  the  first  of  the  resdutions  paraed  on 
that  day  declared,  that  the  'coia|>any  was 
then  fonned.  It  must,  therefore,  be  taken 
as  a  factf  for  and  agamst  all  parties  engaged 
in  this  undertaking,  that  this  is  a  company 
which  existed  from  the  4th  of.  February, 
1S£4,  but  was  regulated  by  no  deed  till  the 
following  August.  It  ap^ars,  >  also,  that, 
during  that  intervd,  shares  in  it  were,  in 
foct,  transforred.  Upcm  that  4th  of  Febru- 
ary^ also,  certain  authorities  were '  given 
to  Mr.  Taylor ;  but  these  authorities 'were 
limited  expressly  to  the: mines  of. Count 
Reals  and  the  Moran  mine. 

As  to  what  passed  between  the  4th  of  i 
February  and  the  execution  of  the  deed,  I 
may  observe,  that  if  it  bebomes  absolutely 
necessary  to  decide  uppn  the  leg^dity  or  the 
illegdity  of  the  existing  body,  it  wodd  be 
necessary  to  know,  who  were  the.origi- 
nd  subscribers  ; — ^to  know  what  the  con- 
tract was, — ^what  changes  there  had  been  in 
the  subsciribers  between  the  month  of  Fe- 
bruary and  the  month  of  Aiigust,-^who 
Were  the  persons  that  executed  (his  deed, — 
who  were  engaged  in  the  undertaking  at 
the  time  the  deed  was  executed, — what 
the  transactions  of  the  company  had 
been  previous  to  the  executon  of  that 
^ed|— -how  for  the. individuals  composing 
the  company  had  changed  between  the 
formation  of  the  company  and  the  re- 
gulaticni  of  it  under  tins  deed,-!-4uid 
what  had  been  done,  either  of  a  natore 
which  any  body  codd  suggest  <  to  be\  per- 
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wlttdi  imf^  he  .whject  «f  tt^guBBcnt,  fas* 
ftraiai  tbe  fUile  <if  the  fimnalMa  of  the  eonf> 

Ky.andlfae  date  of  die  exeoulkiii  of  tfae 
d. 
.Ilie  XonI  Chmcelior  ihm  weak  tbm^ 
llie  jielaib  and  psoviiioiis  of  the  deed  of 

t%at  deedt  eaid  his  Liicdflfaip»  eKfvmigr 
etoteSf  difttdieiOligeetaf  the  canpeay  vrm 
io^^werk  such  nunce  in  Meodco  «i  ^k 
court  of  direetanit  coofimBabfy  with  the 
imftmatof  At  tmaiwmy  and  the  powers 
thereioafter  oantained,  shoald  thnk  pco» 
per."  These  aae  dw  first  «ords»  in  ^vlneh 
imaeni  of  oontiacting  fbr  other  mmes  are 
MentioBedf.  (im^  at.dw  fanndatwin  of  the 
company  ul  Fehmiaryy  1S24,  ka  ^li^eet  warn 
to  tahe  the  hcaefit  of  the  contraets  with 
Gsnnt  .Bagla  and  Murphy,  and  of  these 
alone);  and  they»  in  uneqplfoeal  tenns^ 
confine  the .  huaaieaB  'Of  the  company  to 
■BirtBing^  not  aaeh  mines  in  Mezieo  as  the 
oommittae  of  ^M«»gf » vf '**^  or  any  person 
onlbcsnaed  hy  ihem  shqidd  sdect,  but  such 
mines  in  ^zieo  as  the  court  of  .directors, 
onafcrmahly  with  iheir  powers  and  the 
interepta  of  the  coDDpany,  should  think 
proper. 

.  Another  iWiatisiai  iclause  is  that  whidi 
peondes,  that  all  oontracts4irengB|fenie9t8 
made  hy  the  eonunittee  of  management,  or 
by  John  Tavlor.  under,  their  difection,  with 
their  several  offieers,  agents,  &c.  **  or  with 
any  other  penon  or  penops  whomsoever," 
and  jaD  eontraots  entered  into  liar  the  pur- 
diaae  of  .qpnckaihrer,  dec  **  and  all  other 
oantvaots,.pttrchases^and  engagements  what* 
soever,  ^entered  into  by  tbe  committee  of 
amnagement,  or  b^  the  said  John  Tajdor 
under  their  dimetion,  and  all  powen  and 
anthonties  given  or  ddegated  by  the  said 
aommittee  c^maaagement,  to  the  commia* 
aiaoers  of  the  compamrahall  oonttnne  in  fidl 
^)Be  and  efihot,  and  shall  be  as  vaUd, 
landing,  and  oonoluslve  upon  the  pioprie*' 
toa,4w  if  the  same  had  been  entered  into 
or -given.or (delegated  by  the  oonrtof  direc- 
ton,"  in  pumuanee  of  the  authority  veslsd 
m  :ihem.;by  the  deed.  Now,  I  desire  to 
blow,  whether  it  is  possible  to  ppU  audi  a 
eonstsnction;  upon  this  daasSt  uiat  it  ahall 
mean-more  than  thifr-that  ifhat  Tajdor  and 
the  omnmittee  of  management  had  done 
«inierihe*powiW.givon  to  diem,  shoold  :be 


nfaamncbfiwceastf  it  had  been  done  by 
the  oourt  of  dhreetaia*  But  the  powen 
given  to  Ts^^or  and  the  ooanmttee,  idatsd 
only  to  the  fint  oontrsots  finr  Count  Reg^'s 
aainea  and  the  Mesan  mine.  It  was  only 
die  eenrt  of  directon,  that  could  eater 
into  eantracts  fbr  odier  mines ;  and  the  ex* 
Aentaf  authority  even  of  the  direetpts  want 
no  iardier  dmn  to  the  calling  on  die  origind 
apbscriben  to  nise  an  addiSond  capimlof 
M,000i. 

The  Lmd  ChamM»  then  went  dumg^ 
die  clauses  of  die  dead,  wfaidi  rdated  to 
the  holding  of  ooiiirts  <^  propsietors,  the 
appointmsnt  of  directovs,  oMeen,  &c«,  the 
passing  laws,  te.  All  these  arrangements^ 
he  obMrved,  were  very  like  the  constkudon 
of  ssme  companies,  who  wen  adjng,  not 
as  a  corpondon,  but  being  a  coiporation : 
and  if  the  Bank  of  Englai^  die  Bast  Incfia 
Company,  or  the  South  Sea  Com|Num 
wanted  a  new  charter,  they  conld  not  da 
better  dian  copy  the  deed  of  mgnlationof 
die  Ileal  del  Monte  Conmany. 

In  the  cases  whkh  have -been  detxiinanadi 
^irnttTWffd  hit  t  uwliliip,  mi 


don*  Itis,  «Bidbiid>tediy,  a  veiy  easy  thiag 
ao  aay,  diat  a  great  number  4f  «ther  bodies 
have  acted  lilm  the  body  whose  acts  are 
mider  oonsiderpdon :  bat  I  cannot  find  diat 
any  case  ever  has,  eidier  in  aqpnnent  or 
decision,  defined,  what  :it  is  to  act  as  a 
poiporate  body.  -That  that  point  may  be 
most  material,  it  is  dear ; '  because,  if  the 
acting  aa  a  ooiposate  body  can  be  taken 
to  be  a  thing  per  je  prohibited  l^  te  act 
of  die  -fidi  of  Geo.  1.*  surdy  it  b  cz* 
tnmely  matrnal,4hat  die  fint  4»ppoitmuty 
should  be  talBen,4n  which  a  matter  of  this 
kind  eomas  befiire  aoonrt  itf  law,  to.deter* 
mine  the  question.  It  is  in  a  court  of  hnr 
diatdie  question  is  most  properly  bioii^ 
to  a  decision;  for.it  is  a  piwe questisn'Of 
law:  and  it  is  only inddentslly,  that  the 
Gonrt  of  Ghanc^  'may  determine  it,  for 
tim  pupose^of  giving  or  refusing  die  relief 
whidi,  ifdw  hvw  be  the  one  wwf^theplain* 
tiff  may  be  entitled  to  have ;  and  if  the  law 
be  the  other  way,  he  ouriit  not  to  have. 

Sni^osmg,  oh  die  omar  hand,  thatithe 
aotiqg.aa.a  oarponaie<bo^(is  not  withhidia 
fidi;ofGeoi||e  1.  jw  ofidtaal^  a. distant^ 

*  et^so.  X.  stp.  la  ••  n. 
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^prdhAkbedrnt,  I  with' to  famri  9r it  can  b« 
cooMend  by  aasyhmjef  as  dear,  tluit,  if 
penona  take  upon  dMrnaelTef  to  aot  aa  a 
euiuataie  huAft  awiiiiiig  tint  chawictet 
Witt  reqpeet  to  idl  othen  Hia  MajCHrtg^ 
anbiecta,  tfaourii  tliej-  have  net  gotten  dito 
flnuioiity  of  Hia  ^jtaqr»  or  of  an  Aet^ 
Parliaaarm.  ibr  ao  doing  in  it  dear-  tbat 
diatianotanofiteaateomineiilaiir?  lliat 
iaa  pomt,  wlmrh»  at  leoat,  ought  to  be  vary 
well  oonridei^;  for  it  haa  ever  oecmnted 
to  me,  upon  looking  at.tbia  caae^  aa-one  cHf 
tke  moat  difficult  tfamga  in  tka  itoi4d;  to 
koU^  and'  give  a  reaaan  for  hokKngi  that 
bodiea,  like  the  Real  dai  Monte  Con^iaoy^ 
ate  not  aetii^rM^  corporana  bbdiea. 

Qnypoao  thia  inatntaMttt  had  hem  wlM 
itianot,  (although  it  ia  in  &  great  part  of  it) 
m  copy  of  the  Boat  India  Company'achan^: 
auppoaralao  that  the  Eaat  Indm-Compahyi 
not  beings  eoipot'aiion»  had  been  er^niag 
atock  heme  dio^  grant  of  their  ohartets  and 
had  been  acting  according  to^ailthe  tenMS 
conditional  and  po«rel»  conttunad  ki  the 
ckirter,  or  antuig>  aa  a  cotporate  body, 
(and  let  it  be  remenbexvd,  that  it  ia  not 
Aeta^  a  corpomfioa  diat  ia-ptohibited,  but  it 
in  aaauming  to  act'  aa  a  ooiporati^  ^o^)  V 
wnidd  ft  not  be  a  aaaat^akigiuar  and  a  moae 
difflcA  thing  to  maintain,  that^  if  die  Eaaa 
India  Company  are  aettag,  or  can  only  ael^ 
an  a  oorpovate  body  inder  tke  King^a 
ekarter,  or  under  an  Act  of  BaalianMnt; 
yet,  if  there  be  anodier  body  acting  inkier 
tema.  and  condidoni  preciaely  and  exactly 
tkeaaneaa  thoae  contained  in  thodnrter 
of  inoorpovation,  that  other  body  ia  not  to 
beaaidtobe  aawuning  to  act  aa  a*  corporate' 
body?  To  oanry  thia  a  litde  fhrthen  aiqK 
poaadnt  there  ia  a  coipeiaae  body  exialing 
mt  a  paiticidar  pnrpoae^  which  corporate 
body  diooaea,  wmi  reapect-  to  other  par- 
pooea  not  wii^  the  acope  of  ita  oarpointo 
pnipoaea,  to  apply  aA  ita  corporate  meana, 
and,  iaikct,  ita  coaporte  character,  aa'finr 
aa  ita  deahnga  with  dio  public  go,  ta  pur* 
noaea>  tiiat  are  not  daacribed  in  tl^ir  diarter. 
It  w^tdd  be  a  moat  oxiraordinary  thing 
ta  aay,  **  you  are  not  aaiuming  to  act  aa  a 
cotporate  body^  with  leaptct  to  puipuava 
tn  which  you  are  not  a  oorporadon ;  and 
beeaoae  yon  are  not  a  eorpoMaon,  it  muat 
be  afjpned  that  there&re  you  ara  not 
amiming'  tx>  act  aa  a  coiywate  bbdhr,  when 
overy  act  ya«  do,  ia  acdtag  aa  if  me  pur<>^ 


ptMits^  dot  widyn  the  charter,  were,  withre^ 
ftrenee  to  what  3rou  are  doing,  purpoaea 
within  die  charter,  and  when  the  world,  vdio 
doea  not  aee  your  charter,  muat  auppoae 
that  ybu  are  acting  in  a  coniorate  diaracter 
with  reapect  to  purpoaea,  whidi  in  truth  axe 
not  corporate  purpoaea ;  aince  you  areaetin^ 
eaoMsdy  in  the  aame  way  widk  refetcnee  to 
pttrpo^ee  not  corporate,  aa  you  do  with 
remefciee  to  purposes  that  are  corporate;"' 

Thia  ia  no  new-ftngled  idea ;  for  if  we 
look  at  what  paaaed  in  this  courts  not  km* 
after  the  Act  of  17S0,  in  the  caae  atCfUM 
^:  The  Hwi9&H*s  Bay  Chtwpmy,{l)  when 
diaa  queadon  arose,  namdy:  the  Hudaon^ 
Biy  Goimpany  having  powerr  for  ttaSSag 
bye*Iawa  ftr  their  regtuatioa  and  nkanage>> 
ment,  whether  the  bye^Iawa  which  were 
nade,  wens  good  bye-laws  within  die  (Aar- 
ter^-^we-  find  that  my  Lord  Chancelfor 
decided^  dmt  they  could  not  make  bye^lawa 
and  regulations  not  for  corporate  puipuaea^ 
and  he  condudea  hia  judgment  1^  ^tcpng; 
that  they  could  not  make  bye^laws  in  tdation 
to  projceta  prohibited  by  the  6th  6eo.  1. 
c.  16.  So  that  he  aeema  to  introduce  die 
neceasltjf  of  cDAaidering  what  it  ia  that' con* 
adtutes  the  acting  aa  a  corporate  body; 

Then  diat-  is  a  consideration  whicm  may 
di^de  itaelf  into  two  heads : — first,  whatare 
the  acta  which  a  body,  bemg  actudly  a 
corporate  body,  can  be  saidtodbaaacoi^xy^ 
rate  body;  uid,  aecendly,  what  are  the  actar 
fbft  puipoaea  not  corporate,  in  respect'  of 
wfaidi,  if  they  affi^^t  to  do  them  in  die  fiice* 
of  the  worid,  in  the  same  manner  as  if  they 
act  for  ooiporate  purposes^  they  can  stiD  he 
said  to  be  acting  aa  a  corporate  body. 
Theaepointa  are  the  more  material;  beeaoae, 
in  the  act  of  the  6th  Geo.  1.,  when  we 
tbok  at  the  clauses  of  exception,  we  find, 
that,  even  with  respect  to  corporate  bo<£es, 
die  legislature  thought  itadf  obliged  to 
except,  by  express  provisions,  leg^  esdst* 
ittg  bodies  and  admowledged  corporate 
Ix^es,  out  of  the  operadon  of  the  dause* 
rdadve  to  raising  tranaferable  stocks; 

Upon  the  .dause  reladve  to  the  increase 
of  tlw  capital  of  the  company,  his  Lordship 
asked,  whedier  it  was  pcMsibfe  according  to 
the  fidr  conatrucdon  of  the  deed,  for  any 
peraon  to  insist,  diat,  before  the  execution 
of  that  deed,  die  committee  of  management, 

(t)  S^Pen  WflHwa.  acp. 
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or  tkeir  oflScers  iR  Mexieoi  ooold  bavjc  oon^ 
tracted  on  tebidf  of  the  conqpany  for  the 
iBoi^os  mine»  and  thereby  obliged  them 
to  advance  an^additional  ca{atal  of  200,000/* 
If  the  oonunittee  of  management^  or  Mr. 
Taylor,  could  do  that,  what  was  there  to 
hinder  them  or  him  from  piecing  the 
company  to  the  extent  of  two  hundred  mil* 
liona,  as  well  as  to  the  extent  of  two  hundred 
thousiind  pounds?  To  whom  is  the  powei: 
of  increasing  the  capital  of  the  company 
given?  Not  to  the  court  of  directors* — r 
not  to  the  oit^inaiy  general  court, — ^not  to 
the  committee  of.  management, — not.  to 
Mr.  Taylor,  under  the  authority  of  the 
committee ; — ^but  '*  to  a  special  general  court 
called  for  the  purpose,"  and  acting  in  the 
manner  and,  under  the  restrictions  {novided 
by  the  dause  on  this  subject.  The  capital 
therefore  can  be  increased  only  by  the 
means  here  provided ;  and  if  the  increase 
should  exceed  50,000/.,  it  is  compulsory  on 
the  company  to  take  50,000/. ;  but  it  is 
not  compulsory  on  the  company  to  take 
more  than  that  sum  ;  and  they  are  to  raise 
the  rest,  if  they  can,  by  taking  in  new  sub- 
scribers, giving,  however,  a  preference  to 
the  old  subscribers. 

By  another  clause  of  the  deed,  the  mem- 
bers  of  the  company  do  what,  as  among 
themselves,  they  have  a  pright  to  do,  namely, 
they  confine  their  responsibility  to  the 
amount  of  their  respective  shares, — an  ob- 
ligation wliich  they  may  certainly  enter 
into,  if  it  is  an  obligation  affecting 
merely  their  own  interests.  But  it  may  not 
be  unfit  to  add,  that  persons  should  be. 
aware,  that,  however  they  can  limit  the  re- 
sponsibility of  shareholders  in  such  under- 
takings as  between  themselves,  yet,  as  to. 
third  persona,  they  caiinot  do  it ;  and  that 
every  man  who  subscribes  becomes,  as  to 
the  third  persons,  liable  to  the  extent  of 
every  shilling  he  has  or  will  have  in  the. 
world,  every  acre  of  land  which  he  has  or 
may  have  in  the  world. 

In  addition  to  what  I  have  remarked  on. 
the  liability  of  every  shareholder,  with  re- 
spect to  third  persons,  for  the  special 
engagonents  of  the  company,  I  may  further 
say,,  that  it  may  be  weU  for  those,  who  may 
hereafter  form  such  companies,  to  take  care, 
that  the  prospectus,  held  out  to  the  public, 
lim^  not  make  them  liable,  not  only  for  the 
special  engagements-  of  the  company,  but 


to  the  Ml  extettt  of  the  capital  stated  in 
die  prospectus  to  be  suhseribed  for* 

Another  unpdrtant  elavse  in  this  deed,  is 
the  clause  providing  for  a  disaohation  of  the 
company ;  and  upon  it  the  question  would 
be,  whether  it  could  apply  in  every  case  in 
which  a  dissolution  is  nt.  If  pecsoos  thii^ 
proper  to  limit  the  powers  of  dissolving  a 
parmersfaip,  when  it  is  a  partnership  not  for 
a  given  time,  but  a  partnership  which,  upon 
the  ordinvy  principle,  would  be  capable  of 
dissohition,  because  an  individual  insisted 
that  it  should  be  dissolved — if  in  such  case, 
the;  partnership  is  so  formed,  as  to  subnst 
untfl  a  diasolutioii  is  worked  by  the  comsent 
of  particular  individuals,  or.  of  any  special 
nutaher  of  .individiials,  whose  coosent  is 
thereby  made  necessary  to  the  dissolution : 
— ^  very  considerabfe  question,  (although  it 
is  not  one;  that  I  should  have  any  great  dif- 
ficulty in  dealing  with*)  would  be  this:  Issuch 
aclause  tobe  taken  aa-a  clause  regulating  a 
dissolution,  which  is  to,  be  bioi^ht  about 
by  the  mere  wfll  and  pleasure. of  a  peraon 
seeking  dissolution;  or  is  the.cbnise  to  be 
considered  at  all  raplicaUe  to  ik  dissoluimi, 
which  .is  sought  mr  upon  die  ground  that 
a  par^y  is  acting  in  a.  way  in  which  be  ia 
oot  authoriised  to  act  under  the  deed  form* 
ing  the  company  or  body  ?  For  instanee,  if 
men  misooiiduct  themselves,  I  apprehmid 
they  would  have  a  igreat  difficulty  m  apply- 
ing such  a  dause  as  this  to  that  case.  If 
there  was  any  flagrant,  miaeonduct,  I  should 
have  very  little  difl^cidty  in  saying,  that 
this,  clause  v^  not  meant  to  regulate  that 
state  of  circumstances;  becauae,  under  such 
cireumstanoesy  the  Court  would  not  keep 
p^aons. together. for  better  or  worse.  I 
should  thiiUL  diat  a  clause  of  that  kind  could 
mean,  not  that  it  should  be  applied  in  caaea 
in  which  there  is  naaoondiKt,  but  that  it  is 
to  be  affiled  only  in  cases  in  which  the 
question  of  dissolutioik  arises  upon  a  fair 
view  of  what  is  for  the  interest  ex  the  com^. 
pany;  and  thatinidalion  to.the qnestioa  of 
mterest,ihe  company  ia  not  to  be  dissolved 
by  an  individual  arbitiarily  saying,  "  I  will 
put  an  end  to  the  partnership ;"  but  that  it  ba 
dissolved  or  not  dissolved,  aoeording  to  the. 
determination  of  a  body  o(  persons  selected 
foi;  that  puipose,  in  whose  discretion  the 
instrument  has  vested  the  decision  of  that 
particular  question  ;-r4it  the  amae  time  net 
taking  out  of  the  re&ch  of  a  court  of  equity; 
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to  diecree  a  diasolution  in  cases  where  mis- 
conduct or  misappropriation  of  property 
would  be  a  ground  for  such  a  proceeding. 

The  deed  contains  likewise  a  general 
clause. concerning  reference  to  arbitration; 
which,  however,  is  not  so  constructed  as  to 
throw  out  the  jurisdiction  of  this  Court.  (2) 

(2)  This  clause  of  arbitistum  was  expressed  as 
Coltows: 

"  Wben  and  so  often  as  any  dispute  or  difference 
shall  anse  amongst  or  between  the  proprietors,  or 
anyone  or  more  of  the  proprietors,  and  the  husband 
of  any  female  proprietor,  or  the  ezecotoxs,  admini* 
atratois,  or  legatees,  or  next  of  kin,  or  assigns  of  any 
deceased  bankrupt  or  insolvent  proprietor  or  pro- 
prietors relating  to  the  a£Eairs  and  concerns  of  the 
company,  the  same  shall  be  submitted  to  arbitration 
in  maimer  hereinafter  mentioned ;  that  is  to  say,  in 
case  the  dispute  or  diffsrence  shall  be  between  two 
parties,  then  one  of  the  parties,  whether  consisting 
of  one  or  more  person  or  persons,  shall  name  an 
ubitzatoT,  and  the  other  of  the  parties,  whether  con- 
nstiag  of  one  or  mors  person  or  persons,  shall  also 

^  naonw  an  arbitntor,  and  the  two  ai&tiators  so  named, 
aball,  within  ten  days  after  their  nomination,  appoint 
a  third  arbitrator ;  and  the  award  of  any  two  of  such 
three  arbitrators  shall  be  final  and  conclusiTe  ;  and  in 
case  the  two  aibitrators  so  named  shall  refuse  or  de- 
cfine,  or  cannot  .agree,  within  such  ten  days,  to  name 
a  third  arbitrator,  then  the  Master  of  the  Court  of 
King's  Bench  shall,  at  his  option,  be  the  sole  arbitra- 
tor, or  shall  be  at  liberty  to  name  an  arbitrator  in  his 
fliiead ;  and  the  award  of  such  Master,  or  his  nominee, 
shall  be  final  and  conclusive ;  and  in  case  the  subject 
of  dispute  or  difiference  shall  be  between  three  or 
more  parties,  then  each  of  the  parties,  whether  con- 
Bstinff  of  one  or  more  person  or  persons,  shall  name 
an  arbitiatur,  and  the  aibitrators  shaD  within  ten 
days  after  this  nomiaation  appoint  another  arbitrator, 
and  the  award  of  such  last-mentioned  arbitzator,  with 
or  without  any  one  or  more  of  the  other  arbitrators, 
shall  be  final  and  conclusive ;  and  in  case  the  arbitra- 
tors so  to  be  named  by  the  third  or  more  parties  can- 
not agree  in  the  nomination  of  the  other  arbitrators 
within  such  ten  days,  then  the  Master  of  the  Court 

.  of  King's  Bench  shall,  at  his  option,  be  the  sole  arbi- 
trator, or  shall  be  at  liberty  to  name  an  arbitrator  in 
liiB  stead ;  and  the  award  of  such  Master  or  his  no- 
miaee  ahaJl  be  final  and  conclusive ;  and  the  azbitra- 
tors  or  aifaitiator,  to  whom  for  the  time  being  an^ 
dispute  shall  stand  referred,  shall  be  at  full  liberty,  if 
they  or  he  shall  think  fit,  to  make  one  or  more  award 
or  awards,  touching  all  or  any  part  of  the  subject 
of  diapate  or  diAre^ce ;  and  every  such  award 
■ball  bebmdingon  all  the  parties,  although  the  same 
may  not  be  mal  and  conclusive  as  to  tiie  whole 
subject  of  dispute  or  difeence ;  and  no  suit  or 
action  ahaDbe  commenced  or  prosecuted  by  any  of  the 
propriBtoia,  his,  her,  or  their  eaecntors  or  admmistra- 
tois»  against  any  other  or  others  of  them,  his,  her,  or 
their  executors  or  administrators  in  relation  to  the  sub- 
ject of  any  such  dispute  or  difl!erence,  until  such  award 
shall  have  been  made,  or  the  arbitrator  or  arbitra- 
tors shaD  have  declined  cr  refoaad  to  make  any 
mch  award ;  and  all  necessary  bpoks,  papers,  .and 
Vol..  111.    CH. 


'  With  respect  to  the  question,  whether 
this  is  a  company  within  the  intent  and 
meaning  pf  the  6th  of  Geo.  1.,  this  Court 
has  undoubtedly  a  jurisdiction  to  decide 
upon  the  legality  or  illegality  of  an  act, 
even  if  its  illegality  should  be  attended  with 
highly  penal  consequences,  where  the  civil 
effects  of  that  act  are  before  the  Court,  and 
in  order  to  determine,  whether,  that  civil 
relief  ought  to  be  given  or  witliheld,  which 
ought  not  to  be  given,  unless  the  act,  out  of 
which  the  demand  of  relief  arises,  is  legal. 
And  though  in  some  cases  it  would  not  be 
too  bold  to  say  at  once,  that  no  relief  will 
be  given,  because  the  whole  claim  is  found- 
ed on  a  contract  which  the  law  does  not 
countenance ;  yet  a  judge  in  equity  ought 
to  be  very  sure  that  he  is  right,  before  he 
proceeds  upon  such  a  ground.  And  I  ad- 
mit, that  this  is  not  a  case  which  I  ought  to 
decide  upon  that  single  consideration. 

With  respect  to  the  cases  at  law  upon 
the  subject,  and  particularly  the  case  of 
the  King  v.  Welb,{3)  the  Lord  Chancellor 
said,  that  the  doctrine  would  require  to  be 
considered  in  many  points  of  view,  which 
had  not  in  those  cases  been  attended  to  suf- 
ficiently. In  particular,  the  Courts  had 
not  explained  or  defined,  what  it  was  thax 
constituted  acting  as  a  corporation.  Now, 
tlie  statute  supposes,  and  he  himself  con- 
fidently believed,  that  to  act  as  a  corpora- 
tion, not  being  a  corporation,  was  an  offence 
at  common  law.  Indeed,  in  dealing  with 
transactions  of  this  kind,  it  should  never  be 
forgotten,  that  we  have  a  common  law  ^s 
weU  as  a  statute  law ;  and  that  what  may 
not  be  within  the  comprehension  of  the 
statute,  may,  nevertheless,  be  within  the 
prohibition  of  the  common  law. 

The  act  of  the  6th  Geo.  1.  (continued 

writings  shall   be  produced  before   the  arbitrators 
or  arbitrator ;  and  all  parties  to  the  reference  shall 
be  examined  before  the  arbitrators  or  arbitrator,  if 
they  shall  think  fit;  and  the  submission  shall  be 
made  a  rule  of  his  Majesty's  Court  of  King's  Bench, 
Westminster." 
(3)  14  East,  406. 
See  also  the  following  cases  : 
Rex  V.  Dodd,  9  East,  516 ; 
Brown  V.  Holt,  4  Taunt.  687  : 
Pratt  17.  Hutchinson,  15  East,  511; 
Davies  v.  Hawkins,  3  Maul.  &  Selw,  488 ; 
Buck  V,  Buck,  1  Campb.  547 ; 
King  V.  Shelton,  1  Campb.  549  ;    > 
Jo^phs  V.  Pebrer,  3  B.  &  C.  639.    Law  Jouin . 
K.  B.  Vol.  iii.  p.  X6i»  B.  c. 
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his  Lordship))  is  tery  ill  drawn.  The  recital 
clause  mixes  and  jumbles  together  a  variety 
of  things  in  such  a  manner,  that  it  is  veiy 
difficult  to-  say  what  is  or  is  not  included 
in  it.  This  is  a  penal  law ;  and  in  such 
statutes  die  enactment  clauses  should  always 
describe  most  accurately  what  is  to  be  made 
to  amount  to  an  ofltece.  Now,  instead  of 
the  enacting  clauses  of  this  act  being  ex- 
pressed with  minuteness  and  distinctness  as 
to  ¥fbat  is  described  to  be  matter  of  ofience, 
it  leaves  us  to  make  out,  by  any  reasoning 
which  we  can  apply  to  the  clauset  of  redtid, 
what  is  to  be  understood,  by  implication,  to 
be  the  matter  of  ofience  created  by  the  enact- 
ing clauses.  This,  to  say  the  least,  is  a 
very  inconvenient  mode  of  legislating  in 
penal  matters.  But  whenever  the  act  of 
parliament  comes  again  to  be  considered,  I 
should  wish,  that  the  question  (^construction 
should  be  argued  upon  the  effect  of  the  re- 
cital, as  a  recital' which  takes  it  for  granted, 
that  there  are  some  things  so  prejudicial  to 
the  subjects  of  the  country,  as  to  be  mani- 
festly of  the  tendency  described  in  the  act, 
and  to  have  it  considered  whether,  if  widiin 
the  words  that  are  used,  the  thing  complained 
of  is  manifestly  to  the  injury  of  his  Majesty's 
subjects,  cases  of  this  kind  are  to  be  leil 
to  the  decision  of  a  jury ;  or  whether,  on 
the  other  hand,  those  kinds  of  cases  are  not 
cases  pronounced  already  by  the  law,  to  be 
manifestly  a  grievance  to  his  Majesty's-sub- 
jects. 

I  should  wish  it  also  to  be  conaider- 
ed,  with  reference  to  the  recital  clauses, 
whether  the  assuming  to  act  as  a  corpora- 
tion is  not  an  offence,  meant  to  be  created 
by  the  act,  independently  of  the  circum- 
stance of  opening  books  and  subscriptions ; 
and  I  cannot  quit  the  topic  without  saying, 
that  I  can  find  nothing  in  this  act,  which  is 
to  confine  it  to  opening  books  and  subscrip- 
tions ; — to  the  opening  of  books  to-day — 
getting  out  of  the  concern  to-morrow,  and 
shutting  the  books  the  next  day ;  and  it  is 
impossible,  in  my  judgment,  that  so  limited 
a  construction  can  be  put  upon  the  act, 
particularly  when  we  look  at  the  clauses  of 
exception.  There  are  acknowledged  com- 
panies and  chartered  companies,  the  cases 
of  which  are  contemplated  by  this  act ;  and 
in  that  contem]^t]on,  the  legislature  ex- 
empts them  from  the  penalties  of  the  former 
clauses.     Will  any  one  teU  me,  that  the 


companies  named  in  die  cfamaei  «f  excep- 
tion were  contemplM)ed  by  the  legialattKe 
as  c<Hnpanie8  that  were  to  c^pen  a  book  to- 
day and  shut  it  up  the  next  day,  or  were  to 
engage  in  extremely  fraudulent  acta!  I 
have  not  the  least  dotebt,  that^  if  yau  eoidd 
give  me  a  case  of  parties  holding  tsgedhet, 
and  being  about  to  form  a  company,  and  it 
could  be  made  out  to  ibe  satidQMStion  of  a 
jury,  that  they  meant  to  do  no  more  titen 
to  bring  forward  the  schemr,  which  might 
be  the  most  futile  thinig  in  the  world,  make 
it  the  means  of  raising  a  price,  and  gettiQg 
great  premiitfnil,  talmig  care^  to  get  then- 
selves  out  of  the  scrape  before  ^diB  company 
is  formed : — ^I  have  no  difficulty  to  say  that 
this  is  an  indictable  offiuice.  Wid^  veqpect 
to  die  application  of  the  statute^  and- of  die 
common  law  to  this  particular  case,  if  my 
opinion  should  ever  be  called  for  upon  Hoe 
legality  or  illegality  <^  the  Real  del  Monte 
sdheme,  I  must  have  a  great  deud  sme 
information  concerning  their  fiipceeA^ 
than  is  at  present  before  the  Court. 

In  deciding  upon  the  particular  grievanoe 
complained  of  by  dns  bill,  dieCoort  is  plai^ 
in  some  difficulty  from  die  drctunstoncife, 
that  it  nowhere  appears  what  the  Contract 
is,  which  is  the  subject  of  dispute.  Sup- 
posing, however,  that  there  is  aoonftract 
for  the  Bolanos  mine ;  and  that  the  con- 
tract is  a  beneficial  one,  let  ujs  ^e  how  the 
law  will  stand.  If  the  members  of  the  Bo- 
lanos Company  (supposing  that  there  is 
such  a  company, — ^and  it  is  very  materinl 
*  witli  reference  to  this  suit,  whether  diere 
be  or  be  not  sudi  a  company,  because, 
although  the  Real  del  Monfee  direelon  -ate 
before  the  Court,  yet  as  to  the  dii«Ct»rs  of 
the  Bolanos  Company,  unless  they  are  the 
same  individuals,  I  have  nobody,  before  me 
to  represent  the  Bolanos  ConapBtty,)  hawe 
acquired  the  interest  in  die  Bolanoa  matt, 
under  such  circumstances  as  would  Ttiake 
that  mine  a  subject  of  trust  for  die  Keal 
del  Monte  Company;—!  am  ready  to  admit 
that  the  latter  company  has  a  right  to  have 
the  management  of  that  subjecf  of  trust, 
^ut,  on  the  other  hand,  we  must  recollect, 
that  it  is  one  thing  to  .say,  where  an-aoqui- 
sition  has  been  obtained  under  such  circum- 
stances, that  the  old  company  might  insist 
upon  taking  the  benefit  of  it ;  and  quite  a  dif- 
ferent thing  tosay  that  they  are  obliged  to  in- 
sist upon  it.    For  inttm^,  if  it  shoidd  tnm 
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4Ditt  in  Am  CMe,  that  Mn  Vetch  has  heea 
dMliog  under  the  authority  of  Mr.  Taylor; 
and  that  Mr.  Taylor  has  been  acting  under 
die  authon^  of  the  directors ;  and  yet,  on 
the  other  hand,  the  instrument  for  the  re- 
gulation of  the  company  requires,  that  there 
shall  be  a  special  authority  for  the  adoption 
of  any  new  contract,  which  adoption  agiun 
will  depend  upon^quesdon,  whether  it  is  a 
benefit  to  adopt  the  new  contract  or  not ;  and 
linrther,  if  those  who  are  intrusted  with  that 
apeoiid  authority  do  not  choose,  aiiBtiDg  on  be- 
Ittlf  of  the  body,-  to  taike  the  Boknos  mine  ; 
^vdien,  I  say,  that  the  members  of  the  old 
fompaiy  cannot  be  called  upon  by  Mr. 
Kinder,  or  any  body  else,  to  take  a  benefit 
which  they  might  take.  Suppose,  for  instance, 
in  the  circumstances  of  this  contract,  widA 
took  place  here  and  in  Mexico,  put  together, 
that  such  a  case  h^  been  established  as 
would  have  authorized  the  directors,  at  a 
^qi^cu^ganerid  couit,  to  )uiy,  that  they  would 
Juure.  t|he  Bohpios  mine ;  does  it  at  all  follow, 
either  in  point  of  law,  or  in  equity,  that,  if 
title  pourt  of  directors,  at  a  specid  general 
PQOUCt,   choose  to  say,   that  they  will  not 
J)|tve4he  mii^,  any  individual  member  can 
jflfit  up  a  claim  to  it  ? 

Nay,  1 1^  further ;  for  I  say,  that,  acr 

ioording  to  law>  an  old  company,  with  ^the 

^exception  of  an  individual,  may  form  a 

Jiew company. for  new  purposes:  that  waa 

jUid^d^wn  in  the  .case  of  the  Ltfe  and  Fire 

Jmunpice  .Cofoparw.     That  company   set 

,9ip.al^  a. Marine  uisurance  ;  but  one  gen- 

.t)fflnan  was  .obstinate,  and  filed  a  bill,  insist- 

jx^  that  the  Eire  aiid  Life  Insurance  Com- 

jpany,  of  whidi  he,  was  a  member,  could 

^not  compel  him  to  be  a  member  of  any 

other  company,;  on  the  other  hand  it  was 

jnsiiited  tliat  his  copartners  could  compel 

him : — ^I  was  dearfy  of  opinion  .tliat  they 

qouldnot^;  aiyl  that,  if  persons  entered  into 

jfa^partnenhipfor  a  particular  purpose,  ttey 

.omild  not  ^engage  any  person  belonging  to 

jt))at  partuersh^  .in  Juiy  other  pursuit,  in 

which  that  person  had  never  ^agreed  to  be 

engaged.     But  if  all  the  other  members  of 

that  Fire  and    Life  Insurance   Company 

thought  proper  to  form  a  Marine  Insurance 

Company,  he  not  being  one  of  them,  then, 

unless  it  could  be  shown  that  there  Vas 

some  dause  in  the  original  deed  or  instru- 

finent,  to  j>revent  them  from  doixig  so,  I 

-'^^Htfbt  that  tlfe  Court  iiad  no  authority  to 


take  away  from  them  the  power  of  doing  that, 
if  they  were  desirous  so  to  do.  In  like  man- 
ner, if  this  company  thought  proper  to  say, 
"  Well,  Mr.  Kinder,  we  are  not  bound  to 
take  the  Bolanos  mine,  and  we  will  not 
take  it ;"  I  cannot  undertake  to  say,  that, 
(as  soon  as  they  had  divested  the  Real  del 
Monte  Company  of  the  right  to  the  Bolanos 
mine,  by  the  refiisal  to  accept  it),  the  very 
individuals,  who  refused  to  accept  it  for  the 
Real  del  Monte  Company,  might  not  form 
another  company,  and  take  it  for  themselves. 

That  being  the  generi^  law,  has  Mr. 
Kinder  a  right  to  say  to  diese  persons"  I 
do  insist,  that  this  shall  belong  to  the  Real 
del  Monte  Con^>any ;  I  do  insist  that  there 
shall  be  )S00,000/.  more  subscribed  in  the 
same  shares  as  in  the  Real  del  Monte  Com- 
pany." A  person  might  be  quite  right  in 
Mayiogp  "  If  I  am  entided  to  ifly  shares  in 
^e  Real  del  Monte  Company,  Lam  entitled 
Jto:call  upon  you  to  make  all  the  other  terms 
agree  in  tha^  respect.;"  but  would  not  all 
.the  other  partners  have  a  right  to  say  "  We 
will  not  undertake  .upon  those  terms  with 
.you? -'  And  what  right  have  I  to  interdict 
them  ficom  so  saying  ? 

The  directors  of  the  Real  del  Monte 
Company,. however,  have  got- quite  wrong; 
and  ue  same  error  was  committed  in  the 
J'ire  and  Li&  Assurance  Company,  who 
.thought  that  they  could  carry  on  the  Marine 
Assurance  .Company,  by  the  officers  and 
aervants  o(  the  Fire  and  Life  Assurance 
.Con^pany.  But  the  Court  said,  that  they 
,had  noxig^  to  do. so.  In  the  same  way, 
there  is  here  a  resolution,  which  directs  tlie 
employment  of  the  officers  and  servants 
belonging  to  the  Real  del  Monte  Company, 
JSor  the  benefit  of  the  Bolanos  Company : 
that  cannot  be,  and  therefore  must  be  pro- 
iiibited,  unless  this  company  turns  out  to 
.be  an  illegal  body. 

Upon  the  whole,  even  looking  at  the 
nlaintiff's  representation  of  the  circum- 
^stances,  I  do  not  think  th^t  his  affidavits 
.are  sufficient  to  raise  the, trust  under  which 
he  claims :  but  I  am  sure  tliat  they  are  not 
sufficient  to  raise  such  a  trust,  when  I  look 
.at  the  ^davits  on  both  sides*  Neither  do 
X  aee  any  thing  .which  would  authorize  me 
io  say,  that  Mr.  Taylor  \yi«  not  at  liberty 
.to  enter  into  any  other  mining  .concern,  or 
40  contract  &r  any  other  mine,  with  such 
.^aons  Jis,  be  ymigl^t  think  fit  to  engage 
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with.  Therefore  the  ultimate  opinion  which 
I  have  formed,  putting  aU  the  matter  of  the 
legality  of  the  company  out  of  question,  is 
this — ^that  there  has  not  been,  what  (to 
sustain  Mr.  Kinder's  claim)  there  must  have 
been,  such  an  adoption,  not  by  Mr.  Kinder, 
but  by  the  Real  del  Monte  Compjfliy,  of 
this  Bolanos  mine  concern,  as  authorizes 
Mr.  Kinder  to  demand,  or  rather  compels 
me,  upon  his  call,  to  grant  the  injunction 
which  is  now  sought : — on  that  ground,  I 
refuse  the  injunction,  with  the  exception 
of  so  much  of  it  as  relates  to  the  resolution 
for  employing  the  agents,  servants,  &c.  of 
the  Real  del  Monte  Company  in  the  ma- 
nagement of  the  Bolanos  mine, — a  resolu- 
tion, as  I.  have  already  said,  which  the 
directors  were  not  competent  to  make. 

The  Lord  Chancellor  did  not  think  it 
necessary  to  pronounce  any  judgment  on 
the  demurrer  :  but  he  made  the  following 
observations  with  respect  to  the  alleged 
defect  of  the  suit,  in  not  having  all  the 
parties  before  the  Court : 

"I  have  granted  injunctions,"  said  his 
Lordship,  "  as  my  predecessors  have  done, 
even  where  all  the  parties  were  not  before 
the  Court :  but  in  all  those  cases  I  must 
have  been  satisfied,  that  all  the  parties,  who 
could  be  brought  before  the  Court  either 
individually,  or  by  those  representing  their 
interest,  were  brought  before  the  Court — 
which  would  be  quite  sufficient  for  the 
purpose  of  enabling  the  Court  to  do  jus- 
tice. With  respect  to  those  cases  in  which 
some  individuals  sue  on  behalf  of  them- 
selves and  all  others  interested,  ahd  they 
bring  before  the  Court  all  the  indivi- 
duals who  are  to  do  the  act  whicli  must 
be  done  in  order  to  give  relief,  I  apprehend 
there  is  no  difficulty.  The  difficidty  is,  how 
to  deal  with  cases  where  the  plaintiff  does 
not  represent  aU.  With  respect  to  the 
demurrer  it  will  perhaps  be  found,  that, 
although  there  are  cases  in  which  the  Court 
has  gone  very  &r  in  binding  a  great  many 
absent  persons,  by  what  was  done  with  re- 
spect to  persons  present,  yet  it  will  be 
quite  a  di£ferent  question  what  is  to  be 
done  in  a  case  where  the  persons,  who  are 
to  be  bound,  are  bodies  of  persons  who  are 
called  upon  to  make  such  new  subscrip- 
tions and  advances  as  this  Bolanos  Mine 
Company  must  require.     When  pecuniary 


advances  are  to  be  made  by  each  and  every 
individual  according  to  the  ratio  of  contri- 
bution, I  think  it  may  be  difficult  to  deri 
with  this  case,  without  having  more  parties 
before  the  Court" 


1825 
Jan.  24 


..} 


BIBO  0«  BRAHCHBB. 


An  answer  is  noi  irregular^  because  U  has 
been  taken  before  the  defendant's  soUcUor 
as  one  of  the  commissioners* 

In  this  case,  the  answer  of  the  defendant 
had  been  taken  by  commissioners,  of  whom 
his  own  solicitor  was  one. 

The  plaintiff  now  moved  on  that  ground, 
that  it  should  be  taken  off  die  file  mr  irre- 
gularity. 

Mr.  Agar^  for  the  motion ; 

Mr.  Home^  contr^ 

It  support  of  the  motion  it  was  said,  that 
the  settled  doctrine  of  the  Court  on  the 
analogous  subject  of  commissioners  for 
taking  evidence  was,  that  the  solicitor  of 
either  of  the  parties  could  not  be  a  com- 
missioner. There  was  equal  reason  for 
holding,  that  the  commissioners  for  taking 
an  answer  should  be  indifferent  persons. 

On  the  other  hand,  it  was  said,  that  the 
question  was  not  one  of  principle,  for  no 
inconvenience  could  be  pointed  out  as  likely 
to  arise  from  the  attendance  of  the  defen- 
dant's solicitor,  as  one  of  the  commissioners 
in  taking  the  answer.  The  point  was  merely 
one  of  positive  practice ;  and  that  practice 
had  long  been,  to  file  answers  taken  before 
commissioners,  of  whom  the  defendant's 
solicitor  was  one  ;  nor  had  any  attempt  been 
made  to  hold  such  answers  irregular. 

The  Vice  Chancellor  order^  the  prac- 
tice to  be  inquired  into. 

On  a  subsequent  day  his  Honour  stated, 
that  the  most  expef  ienced  six  clerks  had 
informed  him,  that  it  was  the  practice  to  file 
answers  without  objection,  although  the  de- 
fendant's solicitor  had  acted  as  a  commis- 
sioner in  taking  them. 


J25.     ■) 
I.  24.  S 


BIRD  V,  BRANCH  EE. 


1825. 

Jan. 

fVhere  an  injwu:tion  has  been  extended  to 
glay  trials  it  is  a  breach  of  the  injwiction  to 
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give  notice  of  trials  even  though  the  noike  be 
ftccompaniea  with  an  tniimaiien  that  ii  is  to 
be  held  nugatory ,  unless  the  it^unction  is  dis^ 
solved  before  the  day  of  triid. 

In  this  case  the  plaintiff  had  obtained  the 
connnon  ix^unction,  which  had  afterwaids 
been  extended  to  stay  trial.  The  defen* 
dant,  in  equity,  havii^  put  in  his  answer, 
gave  notice  of  trial  to  ue  {daintiff  in  equity, 
and  observed,  that  the'  notice  was  an  intima- 
tion that  it  was  to  be  r^^rded  as  nugatory, 
unless  the  injunction  was  dissolved  before 
the  day  of  trial. 

Mr.  Agar  now  moved  <«a«»it  the  solid, 
tor,  who  gave  the  nodoe  of  trial,  as  for  a 
breach  of  the  injunction. 

Notice  of  trial  was,  he  argued,  a  necessary 
step  in  the  proceedings  of  law ;  giving  such 
notice  was,  therefore,  doing-  that  which  the 
injunction  prohibited;  and  the  notice  did 
not  cease  to  be  a  notice  by  reason  of  the 
annexed  intimation,  that  it  was  to  be  nuga- 
tory, unless  a  certain  thing  happened. 

Mr,  Home,  contrtU 

ne  Vice  Chancellor  was  of  opinion,  that 
as  the  plaintiff  in  equity,  who  had  extended 
the  injunction,  was  not  obliged  to  go  to 
trial  while  the  injunction  existed,  so  neitheV 
was  he  obliged  to  prepare  for  trial.  Giving 
notice  of  trial  was,  therefore,  a  breach  of 
the  injunction. 


1825. 

March  9 

&21. 


} 


MALTBY  v.  RUSS£LL. 


It  is  settled  by  the  authority  of  the  House 
of  Lords f  that  the  personal  representatives  of 
a  testator^  after  a  biU  fled  against  them  by 
creditors^  may  voluntarily  pay  the  demands 
of  other  creditors. 

Semble — That  this  rule  is  at  variance 
with  the  general  principles  on  which  a  court 
of  equity  administers  assets. 

In  this  case  the  biU  vras  filed  by  certain 
creditors  on  behalf  of  themselves,  and  all 
other  roedalty  and  simple  contract  credi- 
tors of  the  testator  John  Russell,  against 
his  personid  representatives,  and  prayed  the 
due  admiiBstration  of  his  assets. 


•  The  testator  died  on  the  20th  ot  March, 
1815.  The  bill  was  filed  on  the  Sd  of 
April  following;  and  on  the  22d  of  June 
following,  amended  by  adding  Prentis  and 
Hughes,  who  had  taken  out  administration 
to  die  deceased,  with  his  will  annexed, 
as  defendants.  In  June,  1816,  Prentis  and 
Hughes  put  in  their  answers  to  the  bill. 
In  August,  1816,  the  bill  was  amended; 
and,  in  October,  1817,  the  administrators 
filed  their  answer  to  the  amended  bfll. 

In  the  mean  time,  the  administrators  paid 
certain  debts  of  the  testator.  In  January, 
1816,— May,  1816,— April,  1817,— and 
July,  1817,  they  paid  four  dififerent  judg- 
ment debts  of  the  testator,  amounting  in  aH 
to  upwards  of  1,4001.  In  October,  1817, 
they  paid  the  sum  of  481/.  Os,  8d.  in  part 
disdiarge  of  a  simple  contract  debt ;  and 
in  June,  1816,  they  paid  a  bond  debt  of 
985/.  5s.  fd. 

The  Master  had  refused  to  allow  to  the 
personal  representatives,  in  their  accounts, 
any  of  these  six  pa3rment8,  upon  the  ground 
that  they  were  payments  made  a&r  the 
filing  of  the  bill. 

Accordingly  six  exceptions  to  the  report 
were  taken  by  the  administrators,  who  con- 
tended that  these  six  payments  ought  to 
have  been  allowed  to  them. 

Mr.  Home^  Mr.  Sugden,  Mr.  Lovat,  Mr. 
Simpkinsonj  Mr.  Pemberton,  &c.  appeared 
for  the  different  parties  interested. 

In  support  of  the  report,  it  was  insisted, 
that,  by  filing  the  bill,  the  Court  acquired 
the  administration  of  the  testator's  assets ; 
that  the  executor  could  not  afterwards,  by 
any  act  of  his  own,  give  any  creditor  a  pre- 
ference ;  and,  therefore,  that  these  volun- 
tary payments  were  clearly  bad. 

On  the  other  hand,  it  was  argued,  that 
till  a  decree,  neither  the  plaintiff's  creditors 
in  the  suit  in  equity,  nor  the  administrators, 
the  defoidants,  could  have  prevented  a 
creditor  from  proceeding  at  law  ; — ^that  it 
was  not  their  duty  to  force  a  creditor,  of 
the  justice  of  whose  demand  they  were 
satisfied,  to  proceed  at  law ; — and  that  they 
were,  therefore,  justified  in  paying  his  just 
claim  voluntarily.  They  relied  on  the  case 
of  Lord  Orford  v.  Daston,  (1)  in  the  House 

(1)  Colles'  Caaes  in  Parliament.  S29.  See  aloo. 
Precedents  in  Chancexy,  188  i  and  Vener's  Abridg- 
ment, Tol.  zi.  99B. 
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of  Lords,  as  «n  anihcMrity  direcdy  in  point 
Ther^  al^  was  fik^by  4  apecialcy  creditor, 
sf^mst  an  executrix  and  her  husband*  in 
Michaelmas  term,  1692;  and' in  the  same 
4erm  the  defendants  appeared ;  on  the  ^th 
of  Mardi,  1693,  they  paid  a  bond  debt  of 
the  testator's ;  on  the  S9th  of  May,  1693, 
tinsy  put  in  th«ir  answer ;  pod  the  osMse 
was  heard,  and  the  decree  made  on  the  l4t 
of  March,  1698.  j;iQrd  Keeper  Wright 
disallowed  the  payment ;  teuton  -af^ed  $19 
the  JUirdsi  his  judgment  was  reverted. 

Ficf  Ckpncelhr. — ^Thp  moment  a^t  is 
institule^  this  Court  is  in  absolute  possear 
aion  of  the  asspts  ior  the  purpose  of  ad* 
mimstriog  thcpaD«  It  .will  igjke  absolute  pos* 
session  of  them,  either  l^  its  own  offion*. 
a  receiver,  or  by  ordering  the  whole  lund 
to  be  paid  into  court*  It  is  contrary  19 
all  principle,  that  an  executor  should  be 
aUowed  to  pay  debts  voluntwilyj  after  a 
suit  instituted.  Clould  he  i^^ply,  by  motion, 
to  have  a  sum  out  of  court,  in  ordi^  to  pay 
a  particular  debt?  Yet,  if  the  law  be  as 
tliat  case  in  the  House  of  Lords,  forimt 
facUt  averts  it  to  be,  such  >a  proceeding 
wouU  be  right.  Cou]4  he  apply  for  an 
order,  that  Uie  receiver  should  pay  a  pi^- 
ticular  creditor  ?  I  am  stroi^ly  indybed  to 
think,  that  there  must  be  some  incorrect- 
ness in  the  report,  which  has  prevented  the 
case  of  Lord  Orford  v.  Da$lion^  £:om  beisg 
i  followed  as  an  authori^. 

On  a  subsequent  day,  the  Vice  Chancellor 
pronounced  his  final  judgment  on  the  ea^- 
oeption>»^  in  the  following  words : 


In  this  ease  the  Master,  upon  an 
nistrator's  account,  has  disallowed  certain 
payments  made  by  the  administrator,  on 
the  ground  that  they  were  voluntary  pay* 
ments  made  to  creditors  afler  a  bill  filed ; 
and  diat  a  court  of  equity  did  not  permit 
such  voluntary  preference.  To  this  report 
the  executor  haB  taken  an  exoepdon;  and 
.in  support  of  that  exception,  Uie  counsel 
have  relied  upon  a  case  of  the  Eaitl  ^f 
Offord  V.  DatUm^  which  is  first  reported  in 
Precedents  tn  Chancery ^  and  afVerwards  in 
Cones'  Henort,  of  Cases  upon  'W^  ^  ^ 
House  of  Lords,  Lord  Keeper  Wright  was 
of  opinion,  that  such  voluntary  preference 
was  not  to  be  allowed  in  a  caurt  of  equity ; 


but  die  House  of  Lords,  in  CoQes*  Cases, 
is  reported  to  have  leveraed  that  judgment. 
.  That  an  executor  should  be  permitted, 
after  a  bill  filed,  to  give  a  voluntary  pre- 
£erence  to  any  creditor,  is  certainly  opposite 
to  the  rule  imd  principle,  that  quality  is 
equity.  Even  at  law,  an  executor  knot 
pemntted  to  prctCer  «  creditor  of  equal  de- 
gree after  ansiction  broufght,  unless,  indeed, 
the  creditor  first  obtams  judgment  against 
the  executor ;  and  the  preference  is  theii 
given  on  the  ground  of  greater  kgtd  4ili- 
fienoe.  It  is,  indeed,  tsuc^  .that  courts  of 
htw  permit  the  executor  to  cpio&ss  judg* 
ment  in  a  second  action,  which  is  hardly 
consfslent  with  the  principle  of  greater  legs} 
diligence :  but  it  ip  said  that  an  jexecutor 
is  permitted  to  confess  such  judgment,  be- 
cause he  is  not  bound  to  waste  the  assets  of 
his  testatMT  in  in^voperly  defending  a  suit, 
when  be  knows  Chat  the  debt  is  justly  duob 
I  find,  howevor,  upon  a  reference  to  the 
£oUs  of  Psrliamenr,  that  ^e  case  in  CoUe^ 
is  correctly  reported ;  and  that  the  Hous^ 
of  Lords  did  reverse  the  judgment  as  stj^ted 
in  that  report.  I  find,  mrther,  in  a  case  of 
JVarme  v.  Dawvers  in  the  first  volume  of 
Peers  Jf^iUiamstiJt)  (a  case  which  was  not 
^ted  at  the  bar),  thexr^se  /)a«t0n  and  Lord 
Orford  is  expreraly  referred  to,  and  governs 
the  decision  in  that  case,  lyid  i»  there  con* 
sidered  as.  an  authority  establishing  the 
doctrine  of  preference.  However  mucl^ 
therefore,  I  may  regret  that  such  a  decision 
has  ever  been  made,  and  however  little  it 
appears  to  me,  to  be  reconcileable  to  the 
general  principles  of  a  court  of  equity ;  yet 
I  am  undoubtedly  bound  by  that  auUiority, 
and  must  therefore  allow  the  exception  in 
the  present  case.(3) 

(S)  1  Peere  WiUiamB,  295,  296.  It  is  slso  i«- 
fiuTod  to  in  3  P.  Wms.  401.  See  alao  Bii|ht  v. 
Woodward,  1  Veinon,  369 ;  and  Joseph  0.  Mott, 
Precedents  in  Chancery,  79. 

Qocre,  whether  it  will  maka  any  dxAnaoe  ac» 
coiding  as  the  executor  makes  the  payment  out  of 
legal  or  equitahle  assets  1  See  Mason  v.  William^, 
Sa&eld.  507. 

(9)  It  may  he  worth  while  to  rectfUeet,  that,  at 
the  time  of  the  decision  of  the  Earl  ef  Orford  t. 
Dmteu,  the  year  began  on  the  S5th  of  Maicb.  If, 
therefore,  the  dates  are  aocniate^  jiven,  the  pay- 
ment of  the  bond  debt,  on  the  25th  of  March,  17^3, 
(the  first  day  of  the  year,)  was  prior  to  the  lit 
of  March,  ia  the  flune  year,  (the  date  of  the 
deqee),  by  more  than  eleven  months.  Bat^iftheve 
should  be  any  mistake  or  miapiinUng  in  the  dat^ . 
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BOLTON  0.  COOKB. 


Parok  evidence  may  he  given  to  Mow, 
n  between  the  two  coH^bUgore  m  a  hond^ 
thai  one  rftkein  was  only  a  surety  for  the 
oener* 

A  and  B  join  in  a  bond  to  secure  money 
borrowed  by  B^for  the  use  of  a  third  person : 
as  between  A  and  Bf  A  is  only  a  sureiy. 

Philip  Mighell  had  carried  in  a  claim  as 
a  creditor,  for  upwards  of  300/.  upon  the 
estate  of  David  Bolton,  which  was  in  a 
course  of  administration,  under  the  dkec- 
t]<Mi  of  the  Court.  The  Master^  in  pur- 
suance of  an  order  obtained  by  petition, 
made  a  separate  report^  deciding  against 
Mighell's  claim.  To  that  report  an  excep- 
tion was  taken,  alleging  "  that  the  Master 
ought  to  have  certified  that  Mighell  ex- 
ecuted a  certain  bond  at  the  request  of, 
and  as  surety  for,  and  under  an  agreement 
of  indemnity  in  respect  of  it  from  David 
Bolton,  deceased;  and  became  therefore, 
and  Is  a  creditor  on  the  estate  of  the  said 
David  Bolton,  for  300/.  and  legal  interest 
thereon,  at  the  rate  of  5  per  cent,  from  the 
4th  of  May,  1616." 

The  case  set  forth  in  the  diarge,  which 
Mighell  carried  in,  and  repeated  in  lus  affi- 
davit, was  in  substance  as  foUows: — ^*Mm 
Davis,  the  son-in-law  of  Bolton,  being  in 
embarrassed  circumstances,  and  residing  at 
Brighton,  Bolton  came  from  London  in 
order  to  find  means  of  assisting  him,  and 
applied  to  Mrs.  Davis  (the  moUier  of  John 
Davis,)  to  advance  him  SOOL  for  that  pur- 
pose. She  refused  to  do  so,  unless  Mighell 
would  join  in  the  bond,  which  was  to  be 

S'ven  her  for  the  amount.  MigheD  was 
en  sent  for,  and  agreed  to  join  in  the 
bond;  and  Bolton  returned  to  London. 
The  bond  beiiis  prepared  in  London,  and 
executed  by  Bolton,  was  sent  down  to 
Brighton,  where  it  was  executed  also  by 
Mighell.  It  bore  date  the  11th  of  May, 
1811,  and  was  joint  and  several.  The  monev 
was  dien  paid  by  Mrs.  Davis  to  Mighell, 
who,  it  was  clearly  shown,  applied  the  whole 
of  it  to  the  relief  of  Davis's  embarrassments. 

(if,  for  iBitaace,  the  parent  of  the  bond  debt  wis 
on  the  23d  of  March,  or  on  any  day  in  Marcb,  de- 
noted by  a  number  leaa  than  S5,)  then  the  payment 
of  the  debt  would  be  posterior  to  the  decree. 


Bolton  died  in  May,  1S14 ;  and  on  the  4tii 
of  May,  1816,  Mi^eU  vras  oompeUed  t» 
pay  8001,  for  the  prindpal  and  the  interest 
due  on  the  bond. 

That  Bolton  came  to  Brighton  to  assist 
Davis ;  that  he  a|^lied  for  a  loaA  of  8ML 
to  Mrs.  Davis;  that  she  refused  to  lend  the 
money,  without  the  seoniity  of  MigMl; 
that  MigheU  consented  to  join  in  the  bond 
for  thac  pmnpose ;  mad  that*  the  money  was 
applied  wholly  to  the  use  of  Dvvis  : — these 
facts  were  estabKahed  by  the  affidsvks  of 
the  solicitor  of  Bolton,  and  o£  a  daughter  of 
Mrs.  Davis,  through  whom  the  negoturtiaa 
for  the  loan  was  carried  on* 

Mr.  Heald  appeared  in  support  of  the 
exception: 

Mr,  Rose  and  Mr.  Batley  for  di&rent 
parties  in  support  of  the  report. 

For  the  report  it  was  argued,  that  Mig- 
hell and  Bolton  were,  upon  the  face  of  tlie 
bond,  principal  creditors ;  and  that  parole 
evidence  could  not  be  received  to  prove, 
^lat  the  one  of  them  was  only  a  suK«ty  for 
the  other.  Bolton  had  not  received  the 
money ;  how,  then,  could  the  whole  of  the 
demand  be  raised  out  of  an  estate,  which 
had  not  received  any  put  ei  the  benefit  ? 
Either  Mighell  and  Bcdton  were  both  prin^ 
eipal  debtors,  or  they  were  both  suietiefl. 
Whichever  branch  of  the  alteraatave  wtas 
taken,  the  result  was  the  same,  vis.,  that 
Mi^^iell  could  not  throw  the  burthen  ezr 
dusively  on  the  assets  of  Bolton^  If  he 
had  come  claiming  a  contribution,  the  quesF> 
tion  would  have  been  altogether  different. 

Vice  Chancellor, — ^The  son-inrkw,  being 
in  embarrassed  circumstances,  apjjies  to 
his  fiither^'in-law  (Bolton)  for.  relief;  and 
Bolton,  again,  not  having  a  comnaad  o£ 
money  at  the  moment,  requests  Dayis's  mo»> 
ther  to  lend  him  (Bolton)  300/.  for  that 
purpose.  Shetefosestaadvancethenoney, 
unless  Mighell  shall  become  a  surety  for 
the  repaymttst  of  it.  Accordingly,  Mif^iell 
and  Bolton  join  in  a  bond;  and  the  money 
is  paid  through  Mighell  to  Davis.  After- 
wards the  obligee  cottpda  Mighell  tasatisfy 
the  amount ;  and  the  question  is,  whether 
he  can  recover  the  whole  amount  against 
Bolton's  estate. 

Now  that  Bolton  did  not  receive  the 
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money,  is  a  drciunstanoe  altogetber  unim- 
portant.  He  borrowed  the  money,  and  it 
makes  not  the  slightest  difierence,  whether 
he  borrowed  it  for  his  own  use,  or  for  the 
-use  of  anotho'.  The  money  was  lent,  not  to 
Davis,  but  to  Bolton,  Mighell  and  Bolton 
are  not  sureties  for  Davis ;  they  are  both 
principal  debtors  to  the  mother :  but  as  be- 
tween themselves,  Mighell  was  only  surety 
for  Bolton.  The  transaction  is  precisely 
the  same,  as  if  this  bond  had  been  given 
lor  money  advanced  to  Bolton. 

It  has  been  objected*  that  Mi^^U  is 
attempting  to  vary,  by  parole  evidence,  the 
tenor  of  die  bond*  There  is,  however,  no 
doubt,  that  parole  evidence  (1)  may  be  re- 
ceived to  prove,  that  one  of  two  co-obligors 
was,  as  between  him  and  the  other,  'only 
a  surety. 


} 


KUNN  V. 


Where  the  Court  thkdu  exceptUms  frivo^ 
loMSt  it  wUlgme  JuU  cats  against  the  ex- 
ceptant. 

The  Master,  in  pursuance  of  an  order, 
directing  him  to  inquire  what  the  solicitor,  of 
some  of  the  parties,  had  received  in  respect 
of  a  sequestration  which  had  issued  against  a 
defendant,  certified,  that  he  had  received  a 
specified  sum.  This  finding  proceeded  upon 
an  examination,  which  the  solicitor  had  put 
in  to  interrogatories  exhibited  under  a 
former  order. 

To  this  report  eight  exceptions  were 
taken,  all  of  which  insisted,  eimer  that  die 
Master  ought  to  have  proceeded  upon  a 
new  examination,  or  upon  minute  criticism 
of  die  language  of  the  report  and  the  ex- 
amination. 

The  Vice  ChanceUoTf  upon  argument, 
over-ruled  the  exceptions ;  and  upon  the 
ground  that  they  were  frivolous,  gave  full 
costo  against  the  exceptant. 


(I)  SeeCimjtlMirae*. 


,  14  Vm.  iro. 
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■".} 


ANONYMOUS. 


Objections  to  a  title  heing  taken  hyapur^ 
chaser  under  a  decree  of  the  Court,  the  Master 
reports  against  the  title^  no  person  hoeing 
appeared  to  support  it*  The  purchaser^  on 
moeing  to  he  discharged  from  his  pur- 
chase, cannot  have  costs  as  betieeen  solicitor 
and  client. 

A  purchaser  at  a  sale,  made  under  the 
decree  of  the  Court,  had  taken  objecdons 
to  the  dde,  and  the  Master  had  reported 
against  the  dde,  no  person  having  attended 
in  the  office  to  support  it. 

It  was  now  moved  on  behalf  of  the  pur- 
chaser, that  he  should  be  discharged  nrom 
the  purchase ;  and  that  liis  costs  should  be 
taxed  as  between  solicitor  and  dient,  and 
paid  to  him.  The  ground  on  which  he 
claimed  them,  as  between  solicitor  and 
client,  was,  that  in  the  invesdgadon  of  the 
dde,  several  considerable  expenses  had  been 
incurred,  which  would  not  be  included  in  a 
taxadon  of  costs  as  between  party  and 
party. 

Mr.  Duckworth,  contriL 

The  Vice  Chancellor  sUted,  that  the  rule 
of  this  Court  was  invariable  in  these  cases ; 
and  that  only  the  ordinary  costs  could  be 
given. 


} 


RANKfiN  V. 


It  is  altogether  irregular  to  execute  an 
aitachmentf  for  want  of  appearance,  against 
an  infant. 

An  attachment,  for  want  of  appearance, 
had  been  issued ;  and,  in  spite  or  notice  to 
the  plaintifiTs  attorney  not  to  proceed,  was 
executed  against  an  in&nt  defendant,  who 
had  thus  been  compelled  to  give  bail  to  it. 

It  was  now  moved  to  dischazge  the  at- 
tachment, and  the  proceedings  upon  it, 
with  costs. 

Vice  Chancellor. — ^It  was  wholly  irregu- 
lar to  execute  this  attachment.  An  attach- 
ment is  awarded  a^pdnst  an  infimt  only, 
with  a  view  to  obtam  an  order  for  a  mes- 
senger to  bring  the  infant  into  court. 
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KOKTQN  V,  XBBB* 


It  is  st^fident  ifexcepHons  he  filed  at  any 
time  daring  the  dizy^  c^  which  they  are  to 
he  shown  for  tause  against  dissolping  an 
injunction* 

The  defendant  had  obtained  the  order 
msi  fbr  dissolving  an  injunction ;  and  now 
moved  to  make  ue  order  absolute. 

Mr.  Barher  for  the  motion : 

Mr.  Duckworthy  contri. 

Exceptions  being  shown  as  cause,  the 
plaintiff  stated,  that  the  exceptions  were 
not  filed  till  the  day  after  the  seal  day,  and 
therefore  could  not  be  used  on  the  present 
occasion. 

On  the  other  hand,  the  fact  was  admitted 
to  be  as  the  defendant  alleged  ;  but  it  was 
added,  that  the  plaintiff  had  inquired  at  the 
Six  Clerks'  Office,  at  what  hour  the  office 
would  close ;  that  he  brought  the  excep- 
tions to  be  filed  about  four  o'clock,  which 
was  before  the  hour  that  had  been  named 
to  him;  that  the  office  had  shut  at  two 
o'clock ;  and  that,  in  consequence  of  these 
circumstances,  the  exceptions  had  not  been 
filed  tiU  the  following  morning. 

The  Vice  Chancellor  was  of  opinion,  that, 
under  ^se  circumstances,  he  must  con- 
sider the  exceptions  as  filed  at  the  time 
when  they  were  carried  to  the  office.  The 
only  question  then  would  be,  whether  the 
plaintiff  had  the  whole  of  the  day  for  filing 
exceptions,  or  whether  they  oUght  not  to 
be  filed  before  the  defend^t  could  move 
to  dissolve  the  injunction  absolutely. 

His  Honour  ordered  the  practice  to  be 
inquired  into ;  and  on  the  following  day, 
upon  the  report  of  the  Register,  the  Court 
bdd,  that  the  plaintiff  was  not  too  late,  if  his 
exceptions  were  filed  at  any  tinae  during 
the  day,  on  which  they  were  to  be  shown 
for  cause. 


I.  > 


THACKSBAY  V.  DORRIEN. 


Not.  ism* 
Jan.  1825. 

J  testatrix  hequeaths  ajtaiii.to  A  and  B; 
in  equal  shares^  to  be  in  trust f  and  the  tfi(e- 
Vol.111.    CH. 


rest  to  be  paid  them  till  they  come  of  age  or 
marry ;  but  ifqne  qfthem  die.  befoxe  marriage 
or  coming  qfage,  to*  go  to  the  survivor  or  her 
child  or  children ;  and  if  both  die^  leaving 
no  issue,  she  gives  them  power  todispose  qfu 
by  will;  A  dies,  leaving  an  infant  daughter. 
Held,  that  A^s  administrator  was  entitled  to 
her  moiety  of  the  fund. 

Elizabeth  Tattersall,  by  a  codicil  to  her 
last  will  and  testament^  bequeathed  as  fbU 
lows : — 

'*  After  my  fiineral  expenses  and  legacies 
are  paid,  1  then  leave  my  residue,  and  what- 
ever  I  may  hereafter  be  entitled  to,  what* 
soever  and  wheresoever,  to  my  two  dear 
grand-dau^ters,  Mary  Ann  Cotdn  and 
Elizabeth  Margaretta  Cottin,  equally  di- 
vided, share  and  share  alike ;  and  at  their 
death,  I  leave  it  to  go  to  their  child  or 
children,  equally  divided,  or  to  their  grand- 
children or  grandchild,  equally  divided,  in 
trust  fbr  them;  but,  should  one  of  my 
grand-daughters  die  before  ebe  is  of  age, 
and  unmarried,  then  to  go  to  the  survivor 
or  her  child  or  childreni  equally  divided ; 
and,  should  they  both  die  without'  issue,  I 
then  give  them  power  to  make  a  will  and 
dispose  of  it  as  they  shall  think  proper^ 
being  well  aMUied  they  will  do  what  is 
right." 

By  a  subsequent'  codicil  she  disposed  of 
the  residue  by  the  following  words : — 

**  I  leave  the  residue,  and  whatever  else 
I  iqi^  hereafter  be  entitled  to,  whatsoever 
and  wheresoever,  to  nty  two  dearest  grands 
daughter^  Ma^,  Aiui  Cottin,  and.  Elizabeth 
Mevgi^retta  Cpttilii  equally  divided,  indud* 
ing:W^  r  bfive  already  left  them  in  my 
wUl  ^nd'oth^r  codicil)  in  trust  till  they  come 
<^age  or  murry,  which  shall  first  happen, 
tb^  inta-est  to  be  received  in  the  mean 
iime  and  paid  them ;  butif  oneof  themdie 
before  marriage  or  of  age,  then  to  go  to 
the  survivor  or  her  child  or  children ;  but 
should  they  both  die,  leaving  no  issue,  I 
ihsx^  give  them  power  to  leave  it  by  will^  as 
they  ^hall  think  proper,,  being  well  assured 
tbey  will  do  what  is  right" 

The  grand^daughter^  Mary  Anne  Cottin, 
attained  her  age  of  dl,  intermarried  with 
George  Thackeray,  and  died,  leaving  an 
infknt  daughter.  The  other  grand-daughter, 
Elizabeth  Margaretta  Cottin,  had  bng  since 
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attained  her  full  age,  and  was  still  un- 
married. 

George  Thackeray  had  taken  out  admi- 
nistration to  his  deceased  wife. 

The  hill  was  now  filed  hy  him  and  Eliza- 
beth Margaretta  Cottin,  in  order  (among 
other  purposes)  to  have  the  residue  of  Mrs. 
Tattersall's  estate  ascertained,  and  trans- 
ferred to  them  in  equal  moieties. 

The  question  was,  between  Geotge  Thack- 
eray and  his  infant  daughter,  who  was  a 
defendant.  If  his  deceased  wife  was  enti- 
tled to  a  moiety  of  the  residue  absolutely, 
then  he,  as  her  administrator,  was  now 
entitled  to  claim ;  if,  on  ihe  other  hand,  sh^ 
took  only  a  life  interest  in  it,  with  remain- 
der to  her  child  or  children,  the  infant 
daughter  was  entitled. 

Mr,  Heald  and  Mr.  L^gnch  appeared  for 
the  plaintiffs : 
Mr.  Thomson  for  the  infant : 
Mr.  Turner  for  the  trustees. 

For  the  plaintiffs  it  was  said,  that  Mrs. 
Thackeray  took,  by  the  first  part  of  the 
codicil,  a  vested  interest  absolutely  in  a 
moiety  of  the  residue.  This  gifl  was  not 
altered  by  any  thing  that  followed,  for  die 
subsequent  part  of  the  codicil  provided  only 
for  two  events — the  one,  a  grand-daughter 
dying  under  age  or  unmarried, — ^the  other, 
both  the  grand-daughters  dying,  leaving  no 
issue;  and  neither  of  these  events  had, 
taken  place. 

At  the  close  of  the  alignment,  the  Vict 
Chancellor  was  inclined  to  be  of  opinion, 
that  Mrs.  Thackeray  took  only  a  life  inte- 
rest in  the  moiety  of  the  residue,  with 
remainder  to  her  child  or  children;  and 
therefi)re,  that  the  in&nt  was  entitled. 

It  seems  to  me,  said  hm  Honour,  that, 
upon  the  whole  of  this  codicil,  the  testatrix 
intended  that  her  grand-daughters  should 
not  take  an  absolute  interest.  Undoubtedly, 
the  words  in  the  codicil  do^  in  the  first 
instance,  give  an  absolute  interest ;  but 
the  question  is-— does  the  subsequent  part 
of  the  codicil  show,  that  she  did  not  mean 
what  the  words  in  the  prior  part  of  it  in 
themselves  import  ? 

The  residue  was  to  be  in  trust,  till  the 
grand-daughters  respectively  came  of  age  or 
married.  The  first  event  which  it  occurs  to 
her  to  antidpate  is,  that  of  oiieof  them  dyi^g 


before  she  comes  of  age  or  marries.  Is  the 
provision  which  she  makes  in  that  case 
consistent  with  that  grand-daughter's  taking 
an  absolute  interest  ?  In  that  event,  she  is 
not  to  take  an  absolute  interest,  but  her 
share  is  given  over  to  '*  the  survivor  or  her 
child  or  children."  These  words  must  be 
read,  "to  the  survivor  and  her  child  or 
children ;"  and  the  e£fect  of  them  is,  that 
the  surviving  grandchild  was  to  take  the 
deceased  sister's  portion  only  for  life»  and 
th^it  it  was  to  go  afterwards  to  her  children. 

The  testatrix  then  goes  on  to  provide, 
that,  if  they  should  both  die,  leaving  no 
issue,  she  gives, diem  power  to  dispose  of 
the  property  by  will.  Is  that  consistent 
with  an  absolute  interest?  They  are  to 
have  a  power  of  disposing  of  the  property^ 
only  if  they  both  die  wi^out  leaving  issue 
at  tlieir  death.  The  testatrix  had  before 
told  us,  that,  if  one  of  them  died  before 
marriage  or  coming  of  age,  she  was  not  to 
have  the  power  to  dispose  of  her  share ; 
and  that,  on  the  contrary,  it  was  to  go  to 
her  survivor  and  her  child  or  children.  It 
seems,  therefore,  that  upon  this  codicil  the 
grand-daughter  takes  only  a  life  interest 
in  the  fund,  with  remainder  to  her  child  or 
children. 

Subsequently,  however,  the  Vice  Chan^ 
cellar  was  of  opinion,  that  Mrs.  Thackeray 
took  an  absolute  interest  in  the  moiety  of 
the  residue,  and  decreed  accordingly. 


\25.     > 
.  17.  3 


AKBURST  V,  KINO. 


1825 

Jan 

It  is  a  stjficieni  answer^  to  say  **  thai  ii 
may  he  true,  for  any  thing  this  defendant 
knows  to  the  contrary^  that,  ^c."  (repeating 
thewordsqfthebUlJ;  *' but  this  defendemt  is 
an  utter  stranger  to  all  and  every  such  mat" 
ters,  and  cannot  form  any  belief  concerning 
them.'* 

It  is  not  si^kient  tluit  a  particular  allega- 
tion in  the  bill  is  included  m  a  previous  gene^ 
raldeniaL 

This  was  a  bill  of  foreclosure.  One  of  the 
defendants,  who  was  interested  in  the  equity 
of  redemption,  answered  a  great  part  of  the 
interrogatories  in  the  following  form : — 
[   "  And  this  defendant,  answering,  saitb. 
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that  ittiiay1)etrue,  for  any  thing  this  defen- 
dant knows  to  the  contrary/'  that  such  and 
such  tlrnigs  were  done,  (following  the  words 
•f  the  bill ;)  *'  but  this  defendant  is  an  utter 
stranger  to  all  and  every  such  matters,  and 
eannot  form  any  belief  concerning  them.*' 

Exceptions  being  taken  to  those  parts  of 
the  answer  in  which  this  form  was  used, 
the  Masl^  had  reported  the  answer  suffi* 
dent. 

To  his  report,  exceptions  were  taken. 

Mr,  Koe  appeared  in  support  of  the  ex* 
ceptiona* 

The  defendant,  it  was  alleged,  had  not 
answered  as  to  his  information.  To  say, 
that  tbe  allegations  might  be  true  for  aught 
that  he  knew  to  the  contrary,  was  no  direct 
answer ;  neither  was  it  any  answer,  to  say, 
that  he  was  a  stranger  to  all  and  every  the 
matters  that  were  aueged. 

Vice  ChanceUar. — You  do  not  charge  this 
defendant  with  information  concerning  any 
of  the  facts.  (1)  The  form  of  expression 
which  he  has  used  is  extremely  compre- 
hensiye.  He  says,  that  he  is  an  utter 
stranger  to  the  matters,  and  can  form  no 
belief  about  them.  If  he  had  information 
concerning  diem,  he  could  not  be  an  utter 
slianger  to  them« 


The  defendant  had  answered,  that  he 
did  not  know,  and  could  not  answer,  as  to 
his  belief  or  otherwise,  whether  there  was 
any  loan,  debt,  or  mortgage,  &c.  (following 
di4||[ord8  of  the  bill)  due  from  A  to  B ; 
but,  to  a  question,  whether  the  sum  of 
8,000^  and  interest,  was  not  due  from  A 
to  B,  no  answer  was  given. 

An  exception  was  taken  on  this  groxmd, 
but  had  been  disallowed  by  the  Master. 

An  exception  was  taken  to  the  report. 

For  the  report,  it  was  argued,  that^  in 
denying  that  he  had  any  knowledge,  infor- 
mation, or  belief,  respecting  any  loan,  debt, 
or  mortgage  due  or  owing  from  A  to  B,  the 
defendant  had  answered  sufficiently  as  to 

(1)  It  WB8  Stated,  in  the  ooune  of  the  argnmenl^ 
to  be  the  practice  of  xDost  'of  the  Masten'  offices,  not 
to  allow  exce^dons  to  answers  which  were  taken,  on 
the  ground  that  the  defendants  had  not  answered  aa 
to  their  information,  unless  the  bill  charged  infonna- 
tioii  apedficallyj  or  the  dtfendanta  were  exectttors. 


this  particular  sum  of  8,000/.  If  he  had 
any  knowledge,  belief,  or  information  con- 
cerning it,  the  prior  part  of  the  answer 
could  not  be  true. 

Vice  Chancellar.''''On  principles  of  con- 
venience, this  mode  of  answering  is  not 
sufficient.  It  is  said,  that  the  answer  to 
this  question  is  included  necessarily  in  the 
deniad  of  a  fact  which  is  denied  before.  But 
is  the  Court  to  examine,  how  much  is  or  is  not 
included  in  every  former  denial  ? 


25.     > 
.21.  J 


CAFBL  V.  WOOD. 


1825 

Feb 

A  testator  hdng  possessed  of  a  leasehold^ 
subject  to  a  nominal  yearly  rent,  under  an 
ecclesiastical  corporation,  {who  were  not  bound 
to  renew,  but  were  in  the  habit  of  renewing 
every  fourteen  years,  upon  the  payment  of 
fines,  leases  of  houses  held  under  them,)  fte- 
queathed  it  to  A  for  life,  subject  to  the  pay' 
ment  of  all  fines  and  rents  as  they  become 
due,  yearly  and  for  every  year,  and  after 
the  death  of  A,  to  B  absolutely :  Held,  that 
A  was  not  bound  to  renew  the  lease  during 
her  life* 

Henry  Capel  duly  made  and  published 
his  last  will  and  testament  in  writing,  bear- 
ing date  the  9th  of  May,  1802,  and  theteby, 
amongst  other  devises  tmd  bequests, .  he 
gave  certain  leasehold  messuages  in  the  fol- 
lowing words : 

**  I  give  and  bequeath  unto  Mary  Wood, 
during  her  own  natural  life,  all  these  two 
leasehold  messuages  and  premises,  situate 
and  being  in'NorSiumberland-street,  in  the 
parish  of  St  Martin's  in  the  Fields,  London, 
and  which  I  hold  under  the  Duke  of  Nor- 
thumberland, to  hold  to  her,  Mary  Wood, 
during  her  own  natural  life,  all  my  estate, 
remainder  of  the  term,  and  all  my  interest 
therein,  subject  nevertheless  to  the  pay- 
ment of  the  several  rents,  and  the  perform- 
ance of  all  and  singular  the  covenants, 
clauses,  and  agreements,  which,  on  the 
lessee's  part  and  behalf,  are  to  be  paid,  done, 
and  performed.  Item,  I  further  give*  and 
bequeath  to  Mary  Wood,  during  her  own 
natural  life,  all  the  messuage  and  premises, 
situate  in  ike  Strand,  and  now  in  the  occu- 
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pation  of -*-^  BiuroQ,  iromnoimer,  in  tbe 
parish  of  Sl  Martin's  in  the  Fields,  London, 
^hich  I  hold  under  the  Dean  and  Chapter 
of  Westminster,  to  her,  Mary  Wood,  to 
hold,  during  her  own  natural  life  only,  all 
my  estate,  right,  title,  and  interest  therein, 
sulked  nevertheless  to  the  payment  of  all  fines 
and  rents  as  they  become  duCf  yearly  and 
for  every  year ;  and  likewise  to  the  due  per- 
formance of  all  and  singular  the  covenants, 
clauses,   and  agreements,  which,   on  the 
lessee's  part  and  behalf,  are  to  be  paid,  done, 
and  performed:  and   I  further  will  and 
dhrect,  that,  as  soon  and  immediately  on  the 
decease  of  her,  Mary  Wood,  all  the  lease- 
hold estates  shall  be  vested  in  and  unto 
John   Girdler  and  William  Tothill,  their 
executors  and  administrators,  in  trust  that 
they  manage  and  do  the  best  for  the  interest 
and  improvement  thereof,  as  their  judgment 
shall  direct;     that  they  receive  all  rents 
due,  or  to  become  due  thereon,  out  of  which, 
nevertheless,  they  shall,  during  the  time  of 
their  trust,  have  care  to  pay  all  fines,  rents, 
dues,  and  other  demands,  and  be  subject  to 
all  the  covenants,  clauses,  and  agreements, 
which,  on  the  lessee's  part,  are  to  be  paid, 
done,  and  performed.     And  it  is  my  will, 
that  the  trust  do  commence  immediately 
on  the  death  of  Mary  Wood,  and  be  con- 
tinued until    my  great    nephew,  William 
Capel,  the  grandson  of  my  late  brother, 
shall  attain  and  complete  his  full  age  of 
twenty-one  years,  when  the  trust  shall  ce^e, 
and  then  be  conv^ed  of  assigned  over  to 
him,  William  Capel,  to  whom,  a«d  his  heirs 
lawfully  begotten,  I  do  hereby  wfll  and  be- 
queath the  same,  to  hav%  and  to  hold  aUthe 
remaining  term,  right,  title,  and  interest, 
which  I  now  have  in  all  the  leasee  in  Nor- 
thumberland-street and  the  Strand,  with  all 
accumulations." 

The  testator  died  a  few  months  after  the 
date  of  his  will. 

The  bill  was  filed  in  1822,  by  William 
Capel  against  Mary  Wood,  the  tenant  for 
life.  AAer  setting  forth  the  will  of  the 
testator,  and  the  plaintifiTs  mterest  under  it, 
the  bill  alleged,  that  the  messuage  and  pre- 
mises in  the  Strand,  had  been  held  by  the 
testator  as  assignee  of  the  same,  and  of  a 
certain  lease  thereof,  bearing  date  the  l2th 
of  December,  1792,  granted  by  the  Dean 
and  Chapter  of  Westminster,  for  the  term 
of  forty  years  from  Michaeivia^  then  last. 


under  the  yea%  reilt-of  \^^  and  aiAjeet 

to  certain  covenants  and  agreements  therein 
contained: — that  although  it  is  not  usual 
fi;>r  the  Dean  and  Chapter  of  Westminalery 
to  covenant  in  the  leases  granted  by  them 
for  a  renewal  thereof;  yet  it  ip  customary^ 
upon  applications  of  the  parties  beneficially 
entitled  to  such  leases,  for  the  Dean  and 
Chapter  to  renew  such  leases  evei^  veven 
years  at  the  least,  upon  payment  of  fines 
calculated  apoording  to  the  number  of  years 
expired  of  the  respective  leases ; — ana  that 
the  defendant  had  hitherto  neglected  to 
renew,  or  apply  for  a  renewal  of  the  lease, 
though  the  plaintiff^  having  been  advised 
that,  according  to  the  terms  of  the  testa- 
tor's wiH,  Mary  Wood  ought  to  have -ob- 
tained or  applied  for  a  -renewal  of  the  leases 
'  at  the  .usual  and  accnstinned  peiaiods»  had 
frequently  requested  her  to  do  so. 

The  prayer  was^  that  the  defendant  mighl 
be  decreed  to  apply  for,  and  procure  a 
renewal  of  the  lease  from  the  Dean  and 
Chapter  of  Westminster,  so  as  to  make  the 
term  unexpired  upon  the  same  as  beneficial 
to  the  plaintiff,  and  for  the  same  number  of 
years,  as  if  she  had  renewed  the  lease  at 
the  liccustomed  period  next  after  the  de- 
cease of  the  testator,  and  duly  firom  time  to 
time  subsequently ;  and  that  die  might  be 
decreed  to  pay  the  necessary  fine  or  fines 
to  the  Dean  and  Chapter  for  that  purpose. 

The  defendant,  by  her  answer,  insisted, 
that  she  was  entitled  to  the  fuU  profits  of 
the  leasehold  during  her  life,  imencumbered 
by  the  expense  of  procuring  any  renewal  of 
the  term. 

Pending  the  suit,  Mary  Wood  died,  and 
her  executors  were  brought  before  the 
Court  by  bill  of  revivor. 

The  lease  firom  the  Dean  and  Chapter  of 
Westminster  did  not  contain  a^y  covenant, 
from  the  lessors,  for  renewal,  nor  impose  angf 
obligation  upon  the  lessee  to  renew.  But 
there  was  uncontradicted  evidence  to  the 
fi)116wing  effect : 

"  That  the  custom  of  the  Dean  and 
Chapter  of  Westminster,  with  regard  to  the 
renewals'  of  leases  granted  by  them,  is  to 
tak^  fines  on  ^uch  renewals,  according  to 
the  number  of  years  elapsed  in  the  existing 
teases,  and  to  grant  renewed  terms  of  years 
to  the  extent  of  the  number  of  years  elapsed, 
so  that  the  furCher  period,  obtained  by  the 
renewal,  added  to  Che  years  in  being  in  the 


CASBS  BN  CHANCERY. 


dd 


exlstii^  k^e,  may  fill  up  the  nuttibelr  of 
yean  for  whi<^  the  original  leaae  Was  grant- 
ed ; — that  the  renewals  of  leases  granted  of 
houses  &r  forty  yesr^»  are  usually  made  as 
soon  as  the  first  fourteen  years  have  elapsed, 
and  At  any  time  subsequent  thereto,  so  as  to 
grant  a  renewal  for  the  full  term  of  forty 
years  ;^>that  the  renewals  <^  leases  of  farms 
atMi  lands,  which  were  granted  for^  twetity- 
one  years  onlyv  are  usually  made  eveky 
seven  years,  or  at  any  time  subsequent,  so 
as  to  grant  a  renewal  ibt  the  full  term  of 
twenty-one  years; — ^that  the  renewals  are 
generally  made  upon  the  terms  expressed 
in  the  original  lease,  and  at  the  request  of 
psrties  interested  in  the  lease,  and  on  their 
showing  their  title  to  take  to  such  renewal ; 
— ^that  the  fines  payable  on  the  renewals, 
are  optional  with  the  Dean  and  Chapter, 
who  require  but  moderate  and  treasonable 
&ie8  on  euch  occasions ; — and  that  the  re- 
newals of  leases  for  years,  are  tiever  refused 
by  the  Dean  and  Chapter,  if  the  terms 
required  by  them  are  comptied  with* 

Mr.  HomesnAMr.  WMtmanh^  appeared 
for  the  plaintiff; 

Mr.  Shadwell  and  Mr.  Merivale,  for  one 
defendant  executor ; 

Mr.  Sugden^  for  the  other  defendant 
executor* 

In  suffport  of  the  ImU,  it  wto  contended, 
that  thov^h  there  was  no  dlause  in  the  lease, 
binding  either  the  lessors  to  erant,  or  thb 
leasees  tO  accept,  'a  renewal  of  me  tcirm,  yet 
the  Court  would  nOt  overlook  the  drcum* 
8t»ice^ — that,  in  point  of  &ct,  the  lease 
ooald  be,  and  that  such  leases  usually  wore, 
renewed  at  stated  intervids,  and  upoti  cer- 
tain terms*  This  custom  of  renewal  was 
alwaya  considered  as  adding  to  the  value 
of  diose  leases ;  and  it  nev«  could  be  die 
intention  of  the  testator,  that  this  privilege 
should  be  thrown  away*  If  the  defenddftt 
was  not  obliged  to  renew,  the  privilege  of 
renewal  was  lost;  for  it  never  could  be 
imagined,  that  the  remainder-man  was  to 
renew  for  the  benefit  of  the  tenant  for  life. 
The  remainder-man  and  th6  tenant  for  life, 
were  equally  the  objects  of  the  testator's 
^ioaiktf ;  y^t,  if  the  first  taker  was  under 
no  obligf^on  to  renew,  the  probability 
lilways  was,  and  the  result  now  proved,  that 
little  or  nothing  would  remain  for  the  per^ 
son  ultizoately  oitkled. 


The  point,  howeveir,  was  not  he^e  left  to 
any  general  indication  of  intention.  The 
words  of  the  will  contained  an  express 
intimadcm,  that  Mary  Wood  was  to  take 
the  church  lease,  subject  to  the  burthen  of 
renewaL  It  is  given  to  her  for  her  life, 
''subject  nevertheless  to  the  payment  of 
all  fines  and  rents.^  Now,  the  lease  was 
not  charged  with  the  payment  of  any  things 
exc^t  a  few  shilHngs  of  yearly  rent.  What, 
then,  could  the  testator  mean  by  this  ex- 
|»eBs  mention  otjbiei  ?  He  must  have  had 
m  his  contempIatioB,  the  fines  payable  upon 
the  customary  renewals. 

This  conclusion  aCquii^  additional 
strength  from  the  drcumstanoe,  that,  in 
the  bequest  of  the  leasehold  in  Northum- 
berland-street, the  teiln  ^*finef*  is  not  in- 
troduced. With  respect  to  it,  there  is  no 
custom  of  renewal,  and  accordingly  the 
testator  devises  it  subject  only  to  the  rents 
that  were  payable  for  it.  Bat  as  to  the 
other  leasehold,  with  respect  to  which  there 
was  a  custom  of  renewal  upon  the  payment 
of  a  fine,  he  devises  it  to  the  same  persons 
to  whom  he  had  given  the  other,  subject, 
however,  to  fines  and  rents,  and  not  to  rents 
only.  There  being  nothing  to  satisfy  the 
Word  "Jineif**  except  the  fiiMs  payable  upon 
renewsJ,  it  must  be  held  that  the  tenant 
for  life  wte  bound  to  renew  the  existing 
tena,  at  the  customitfy  periods  of  renewal* 

On  the  other  hand,  it  waa  insisted,  that 
the  defondant  could  Hot  be  bdund  to  renew, 
when  there  was  no  right  of  renewal,  and 
the  lessor  miight  either  refuse  absolutely  to 
renew,  or  renew  only  upon  such  terms  as  he 
pleased*  Suppose,  mki  the  Court  made  a 
decree,  such  as  the  plaintiff  asked  for,  and 
that  the  Dean  and  Chapter  of  Westminster 
refused  to  renew«  or  demanded  an  exorbitant 
fine,  what  course  was  then  to  be  followed  ? 
If  there  was  a  positively  expressed  trust 
for  renewal,  the  cate  would  be  difierent. 
But  here  there  was  no  such  trust  expressed 
or  dedared.  It  would  be  extravagant  to 
derive  a  trust  out  of  the  occfurrence  of  the 
single  word  ^^JmeSf**  which  was  probably 
inserted  without  any  very  definite  meaning, 
and  to  cover,  any  incidental  charges,  which 
might  be  occasioned  in  respect  4^  the  lease- 
hold, exclusive  of  the  yearly  rent.  Where 
the  testator  wished  to  create  a  trust  for  the 
preservatkm  and  improvement  of  the  pro- 
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perty,  he  had  expressed  himself  fully.  This 
was  manifested  by  the  directions  which  he 
gives  to  the  trustees,  who,  after  the  death 
of  the  tenant  for  life,  are  to  manage  and  do 
the  best  for  the  property. 

In  reply,  Mr.  Home  observed,  that  the 
reason  of  the  specific  directions,  with  re- 
spect to  the  trustees,  was,  that  their  trust 
was  to  be  executed  during  the  infancy  of 
the  plaintiff. 

The  Master  of  the  JRo/b.— The  testator 
gives  to  Mary  Wood,  for  the  term  of  her 
life,  the  leaseholds  which  he  held  of  the 
Duke  of  Northumberland,  subject  to  the 
payment  of  the  rents,  and  the  performance 
of  the  covenants  reserved  by  or  contained 
in  the.  leases.  He  then  gives  as  follows : 
*'  Item,  I  bequeath  to  Mary  Wood,  during 
her  natural  life,  all  the  messuage,  &c.  which 
I  hold  mider  the  Dean  and  Chapter  of  West- 
minster, to  hold,  &c.  all  my  estate,  &c. 
tlierein,  subject  nevertheless  to  the  pay- 
ment of  all  fines  and  rents,  as  they  become 
due,  yearly  and  for  every  year,  and  likewise 
to  the  due  performance  of  the  covenants, 
&c."  After  the  death  of  >iary  Wood,  he 
gives  the  leaseholds  to  the  plaintiff. 

The  lease  firom  the  Dean  and  Chaptor  of 
Westminster,  contained  no  clause  of  re- 
newal. But  the  plaintiff  says,  that  there 
was  a  habit  of  renewal  upon  the  payment  of 
such  fines  as  the  Dean  and  Chapter  required ; 
and  he  insists,  that  the  word  "  fines,"  occur- 
ring as  it  does  in  the  will,  imposes  on  the 
tenant  for  Hfe  an  obligation  to  renew  accord- 
ing to  the  habit  of  renewal,  and  to  pay  the 
fines  necessary  for  procuring  a  renewal. 
The  consequence  would  be,  that  the  tenant 
for  life  might  have  been  a  loser,  instead  of 
being  a  gainer,  by  the  bequest  to  her.  To 
create  so  burdensome  an  obligation,  more 
than  inference  or  conjecture  is  required. 

A  question  having  arisen,  with  respect  to 
the  costs,  Mr*  Home  insisted,  that,  as  there 
was  here  a  doubt  arising  upon  the  will  of 
the  testator,  the  costs  ought  to  be  paid, 
either  out  of  the  general  assets  of  the  testa- 
tor, or  out  of  the  particular  fund,  to  which 
the  doubt  related.  If  they  were  to  be 
borne  by  the  specific  ftmd,  then  they  would 
fidl  upon  the  plaintiff  and  the  defendants, 
in  proportion  to  the  amount  of  the  interest, 
wmdi  they  took  respectively  in  the  lease. 


Mr,  ShadweU^  contra,  aijroed,  that  the 
costs  could  not  come  out  of  the  testator's 
general  assets,  for  his  executors  weie  not 
before  the  Court :  neither  could  any  por- 
tion of  them  come  out  of  Mary  Wood's 
interest  in  the  specific  property  bequeathed ; 
for  that  interest  had  expire^  and  all  that 
remained  of  the  lease  was  the  plaintiff's. 
He  had  made  a  demand  in  which  he  had 
failed;  and  he  therefore  must  bear  the 
costs. 

Hie  Master  of  the  Rolls  dismissed  the 
bill,  with  costs. 
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AKONTXOUS. 


A  disclaimer  may  he^  and  generally  is,  a 
species  of  answer  ;  and  will  satisfy  the  word 
answer,  m  an  order  of  the  Court, 

An  order  had  been  obtained,  that  a 
defendant  might  answer  without  oath. 

Under  this  order,  the  defendant  had  ten- 
dered a  disclaimer  to  the  Six  Clerk,  in 
order  that  it  might  be  filed.  The  Six  Clerk 
reftised  to  file  it. 

The  objection  made  to  filing  it  was,  that 
it  was  not  an  answer. 

'  An  application  was  now  made  to  the  Court 
for  an  order,  that  the  disclaimer  might  be 
filed. 

The  Vice  Chancellor  made  the  order.  He 
remarked,  that  a  disclaimer  was  not  a  dis- 
tinct substantive  form  of  pleading.  It  was 
most  usually  an  answer,  averring  that  the 
party  had  no  interest  in  the  subject  of  the 
suit.,  At  other  times,  it  was  in  the  nature 
of  a  plea  :  but  the  practice  was  to  accept 
it  without  objection,  under  the  common 
order  for  time  to  answer,  plead,  or  demur, 
not  demurring  alone. 


Jan 
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AKOMTMOUS. 


A  bill  of  foreclosure  being  JUed  by  a  mort- 

fageCf  against  a  bankrupt  martgageet  and 
is  assignees^  the  assignees  cannot^  wiihcfui 
the  concurience  or  consent  of  the  bankrtptf 
apply  under  the  7  Geo.  ft,  c.  ftO,  s,  2. 
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A  mortgagee  had  fOed  a  bill  of  fore- 
doBure* 

The  mortgagor  havmg  become  bank- 
rupt, his  assignees  made  the  usual  applica- 
cation(l)  under  the  7  Geo.  2.  c.  20,  in 
order  that  the  sum  due  on  {he  mortgage 
miffht  be  ascertained  and  paid  off. 

To  this  application  it  was  objected,  that 
it  could  not  be  made,  except  on  the  behalf 
of  all  who  were  interested  in  the  equity  of 
redemption ;  that,  if  the  cause  had  been 
brought  to  a  hearing,  the  decree  would  have 
reserved  the  power  of  redemption  to  the 
bankrupt,  as  well  as  to  his  assignees  ;  and, 
therefore,  that  the  motion  could  not  be 
granted,  when  made  on  behalf  of  the  assig- 
nees alone. 

The  Vice  ChanceUor  was  of  opinion,  that 
he  could  not  grant  the  motion.  The  act  of 
parliament  enabled  the  Court  to  take  this 
course  of  proceeding,  only  when  the  appli- 
cation was  made  by  die  defendant  or  defen- 
dants having  a  right  to  redeem  the  mort- 
gaged premises.  The  bankrupt  had  a  right 
to  redeem  them.  The  decree  at  the  hear- 
ing would  give  him,  as  well  as  his  assignees, 
the  power  of  redemption  ;  and,  therefore, 
the  appHcation  could  not  be  made,  unless 
he  concurred  in  it,  or  consented  to  it 

(1)  The  2d  section  of  that  act  prorides,  "  That 
where  any  bill  or  bills,  suit  or  suits,  shall  be  filed, 
commenoed,  or  brought  in  any  of  his  Majesty's 
courts  of  equity,  in  that  part  of  Great  Britain  called 
En^and,  by  any  person  or  persons  having  or  claim- 
ing any  estate,  right,  or  interest  in  any  lands,  tene- 
ments, or  hereditaments,  under  or  by  virtue  of  any 
•nxntgage  or  mortgages  thereof,  to  compel  the  defen- 
dant or  defendants  in  such  suit  or  suits,  (having  or 
claimii^  a  right  to  redeem  the  same,)  to  pay  the 
plaintiff  or  plaintifis  in  such  suit  or  suits,  the  prin- 
cipal money  and  interest  due  on  such  mortgage, 
together  with  any  sum  or  sums  of  money,  due  on 
any  incumbrance  or  specialty,  charged  or  chargeable 
on  the  equity  of  redemption  tiiereof  ,  and  in  de&uk 
of  payment  thereof,  to  foreclose  such  defendant  or 
defendants  of  his,  her,  or  their  right  or  equity  of 
-redeeming  such  mortgaged  lands,  tenements,  or 
hereditaments,  such  court  or  courts  of  equity,  where 
such  suit  or  suits  shall  be  depending,  upon  applica- 
tion made  to  such  court  by  the  de£mdant  or  defen- 
'dants  in  such  suit,  having  a  right  to  redeem  such 
mortgaged  lands,  tenements,  or  hereditaments ;  and 
upon  his  or  their  admitting  the  right  and  title  of  the 
plaintiff  or  plaintiffii  in  socl^suit,  may  and  shall,  at 
any  time  or  times  before  such  suit  or  cause  shall  be 
brought  to  hearing,  make  such  order  or  decree  there- 
in, as  such  court  or  courts  might  or  could  have 
made  therein,  .in  case  such  suit  or  cause  had  then 
beea  regularly  brought  to  bearing  before  such  coozt 


18135. 
March  8,    \  hodgsor  o.  deak. 
&  July  26. 

Notice — Registry — Evidence  offlavntiff*$ 
titlcy  on  a  motion  far  <Ussok>ing  an  injunction, 

A  purchaser  of  landst  in  a  register  county^ 
it  not  bound  to  search  the  register » 

Search  of  the  register,  up  to  a  particular 
datSy  will  not  operate  as  notice  of  incntmbrances 
registered  at  an  earlier  date. 

Search  of  a  register ^  admitted  or  proved 
generally  f  faces  a  party  with  noUce  of  all  the 
contents  of  the  register. 

Semble — Where  the  instruments  creating 
the  pkuntjff^s  title,  and  the  facts  giving  him 
title,  under  those  instruments,  are  neither  ad" 
mitted  nor  denied  in  the  answer,  it  is  sf^- 
cient  for  him,  upon  a  motion  to  dissolve  an 
injunction,  to  verify  by  e^fidavit  the  instrw^ 
ments ;  tmd  it  is  not  necessary  for  him  to 
state  by  cffidavit,  all  the  circumstances  con^ 
stituting  his  personal  title  under  those  tnstrU" 
ments. 

By  indentures  of  lease  and  release,  bear- 
ing date  on  the  5th  and  6th  days  of  August, 
1755,  reciting  that  a  marriage  was  intended 
between  Nathaniel  Hodgson  and  Emma 
WiUoughby,  certain  estates  were  limited  to 
N.  Hodgson  for  life,  remainder  to  Emma 
Willoughby  for  life,  remainder  to  the  use  of 
the  first  and  other  sons  of  Nathaniel  Hodg- 
son, on  the  body  of  the  said  Enoma  lawfully 
to  be  begotten,  successiTely  in  tail  male, 
with  other  remainders  over,  and  the  ultimate 
reversion  in  fee,  to  the  right  heirs  of  Na- 
thaniel Hodgson. 

The  property  was  situated  in  the  North 
Riding  of  Yorkshire ;  and  these  indentures 
of  lease  and  release  were  duly  registered, 
shortly  after  their  execution. 

Nathanid  Hodgson  died  in  1794,  (his 
wife  having  died  in  his  lifetime);  whereupon 
Nathaniel  Bryan  Hodgson,  his  only  son, 
became  entitled,  under  the  settlement,  as 
tenant  in  tafl  to  the  premises. 

Nathaniel  Hodgson  continued,  during  the 
whole  of  his  life,  in  possession  of  the  estates, 
but  did  not  suffer  any  recovery,  and  died 

or  courts ;  and  all  parlies  to  snch  suit  or  suits  shall  be 
bound  by  such  order  or  decree  so  made,  to  all  in- 
tents and  purposes,  as  if  such  order  or  decree  had 
been  made  by  such  court,  at  or  subsequent  to  th# 
hearing  of  such  cause  or  Boat." 
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on  the  5tli  of  January,  1821,  leaying  an 
infant  son,  his  heir  at  law,  who  claimed  the 
premises  as  tenant  in  tail,  and  a  widow  who 
asserted,  that  she  was  entitled  to  dower  out 
of  them. 

Nathaniel  Hodgson  had,  on  the  18  th  of 
October,  181$,  demised  the  property  to 
Ambrose  Dean«  for  a  thousand  yeaxs,  la 
secure  the  payment  of  2,000/«  and  interest. 
On  the  19th  of  June,  1817,  N.  B.  Hodgvoo 
executed  another  mortgage  ta  Deaa^  for 
1,000/. 

In  April,  1728,  the  property  had  beea 
mortgaged ;  and  though  the  mortgage  debt 
had  been  paid  off  long  before  the  execution 
of  the  indentures  of  the  5th  and  6th  of 
August,  there  had  been  no  reconveyanoe  of 
the  legal  estate,.  But  by  indentures  of 
lease  and  release,  di^d  the  lldi  an^  l^th 
of  May,  1759,  the  legal  estate  was  conveyed 
to  N.  Hodgson,  in  lee,  and,  at  his  deatli^ 
descended  upon  his  son,  Nathaniel  Bryao 
Hodgson,  who  was  thus  enabled,  in  the 
mortgage  to  Dean,  to  convey  a  good  legal 
estate.  Availing  himself  of  that  lesal  estate. 
Dean,  shortly  after  the  death  of  NathaiiieL 
Bryan  Hodgson,  commenced  an  action  of 
ejectment  to  recover  the  possession  of  the 
mortgaged  premises. 

The  bill  was  filed  by  the  io&nt  heir  of 
Nathaniel  Bryan  Hodgson,  claiming  under 
the  entail  created  by  his  grandi^her ;  and  aho 
by  his.  mother,  the  widow  of  Nathaniel.  Bryan 
Hodgson,  against  Ambrose  Dean.  A^ 
stating  the  above-mentioned  circumstance^^ 
it  charged  that  Dean,  or  his  hgenta  or 
solicitors,  before  he  advanced  the  money 
upon  the  mortgages,  or  ex^uted  the  securir 
ties>  had  notice  of  the  lease  and  release  of 
the  5th  and  6th  of  August,  1755. 

'  The  prayer  of  the  bul  was,  that  th«  inden? 
tures  of  mortgage  to  De^  voi^t  be  de* 
dared  firaudulent ;  that  he  might  be  decreed , 
to  deliver  up  to  the  plaintiffii,  the  title  deedm 
and  the  evidences  of  the  estate ;  and  that 
he  might  be  restrained  from  proceeding  in 
his  ejectment. 

The  defendant,  by  his  answer,  neither 
adxnitted  nor  deiued  the  ind^ntui^s  of  the 
5th  and  6th  of  August,  1755,  and  the  title 
of  the  infant  under  them,  as  tenant  in  tail. 
He  denied  notice  of  these  deeds :  but  h^ 
admitted,  that  on  the  4th  of  Octobac,  iai5, 
his  solicitor  directed  a  seardi  to  be  laade 


«r  die  Regbtr^Hifllcc^  foi  incnihfaraaccs 
afiecting  the  property,  from  the  1st  oflanui- 
«ry^  1794;  mi  that  on  tibe  Hlh  of  the 
flame  monthtthe  fiiBowing  answer  vas  sent 
to  kis  solicitor^  by  a.  cleric  of  the  Register- 
office  : 

**  A  search  has  been  made  in  th^  name 
of  Nathaniel  Brvan  Hodgsop,  from,  the  1st 
January,  1794,  down  to  me  present  period, 
for  incumbrances  affecting  c^ertain  estates, 
situ^ite,  &c. ;  and  nothing  has  been  found, 
expepjt  indentures  of  lease  and  rel^aae,  dated 
4th  and  5th  May,  1801." 

"  Dean  further  adnatlffd,  that,  in  June^ 
1817,  being  about  to  advanoe  money  on  the 
second  mortgage  security,  caused  another 
search  to  be  made  from  die  18th  of  Octo- 
hetf  1815,.  downwards. 

He  admitted  also,  that,  if  the  aeasch  at 
the  R^ister-office  had  been  oontinned  for 
"upwards  of  suLty  jsars  back,  his  solicitor 
might  have  seen,  but  he  denied  that  he  did 
see  or  learn,  that  the  indentures  of  5th  and 
6^  August,  1755,  wace  registered. 

The  common  injunction  had  been  obtain- 
ed as  of  course ;  and  now,  upon  the  coming 
in  of  the  answer,  the  defendant  moved  to 
dissolve  the  injunction. 

Mr.  Suffden  and  Mr.  Rose  appeared  for 
^e  defen£mts ;. 

Mr*  Hart  and  Mr  a  B^her,  i^ps^aredfor 
the  plaintiff. 

As  Uie  defendant  had  neither  adlnitted 
nor  denied  the  settlement  of  Augjist,  1755> 
qr,  supposing  the  settlement  to  nave  be^i 
■aade,  t!|ie  title  of  the  plaintiff  under  it;  affi- 
davits \aA  been  ffied  in  opposition  to  the 
motion,  asserting  the  ei^btence  of  the  settle- 
ment, and  the  foct  of  the  infont's.  title» 
These  affidavits,  however,  did  not  verify 
iie  fact  of  the  msorriage  of  hiQ  fitther  and 
mother.  This,  it  w^s  argued, /v^as  a  cir- 
cumstance, which  it  was  necessary  to  prov^ 
be^re  he  co]||Jd  set  up  any  title  under  the 
deeds  of  the  5th  and  6th  of  August,  1755 ; 
and,  therefore,  even  if  d)e  merits  were  with 
him,  he  was  not  at  present  in  a  condition  t9 
maintain  hia  injunction. 

Upon  the  merits,  it  was  argued  for  the 
defendant,  that  he  was  a  purchaser  for 
valuable  consideration,  and  without  notice 
of  the  deede,  under  which  the  title  of  die 
piamtiff  arose ;.  and)  coBtequemlyi.tfaat  a 
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court  of  equity  would  not  interfere  against 
him.'  It  was  positively  denied  in  the 
answer,  that  he  had  any  notice  of  the  deeds 
of  1755.  For  his  .own  security  he  had 
chosen  to  do  that,  which  there  was  no  ob- 
ligation upon  him  to  do— he  had  caused  the 
register  to  be  searched  up  to  the  time  when 
the  possession  of  his  mortgagor  commenced. 
Within  that  period  he  found  nothing  that 
could  give  him  reason  to  suspect  the  exist- 
ence of  the  grand&ther's  settlement,  or  put 
him  upon  carrying  l)is  investigation  further 

DBCK* 

For  the  plaintiff  it  was  contended,  that 
as  tiie  deeds  of  1755  were  registered ;  and 
as  the  defendant  had  caused  die  register  to 
be  searched,  he  must  be  presumed  to  have 
had  notice  of  the  registry  of  those  instru- 
ments; and  some  observations  of  Lord 
Redesdale  in  BusheU  v.  BuskeUy  (1)  were  re- 
ferr  ed  to  in  support  of  this  view  of  the  case. 

Vice  Chancellor, — This  is  a  bill  Qled  by 
an  infant  and  his  mother,  praying,  besides 
other  relief,  for  an  injunction  to  restrain  the 
defendant  from  proceeding  at  law  to  dis- 
possess, by  means  of  his  lesal  tide,  the 
plaintiff,  of  the  estate  to  which  ne  (the  plain- 
tiff) insists  he  has  an  equitable  tide,  under 
a  setdement  made  on  the  marriage  of  his 
grandfather,  Nathaniel  Hodgson,  in  the  year 
1755.  Upon  that  occasion,  the  estate  in 
question  was  setded  on  the  grandfather  for 
life,  remainder  to  his  intended  wife  for  life, 
remainder  to  dieir  sons,  with  divers  remain- 
ders over.  It  happened,  that,  at  the  Um^ 
when  the  setdenient  was  made,  the  lega} 
estate  was  outstanding  on  a  mortgage,  which 
had  been  created  in  1728.  Two  or  three 
years  after  die  execution  of  the  settlement, 
the  grand&ther,  who  had  made  that  setde- 
ment, took,  from  the  mortgagee,  a  con- 
veyance of  the  estate  in  fee.  He  lived 
until  1794,  and,  ihen  dying,  lefb  his  eldest 
aoQf  Nathaniel  Bryan  Hodgson,  in  pos- 
session. In  the  year  1815,  Nathaniel 
Bryan  Hodgson,  who  was,  in  truth,  in 
possession  only  as  tenant  in  tail  under 
the  settlement,  mortgaged  the  estate,  for 
a  valuable  consideradon,  to  the  defen- 
dmt.  At  the  dme  of  the  mortgage,  Mr. 
N.  B.  Hodgson  had  not  secured  to  himself, 
as  he.  might  have  done,  an  absolute  fee^ 
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by  suffering  a  recovery :  but  he  appears  to 
have  represented  himself  as  being  actually 
seized  in  fee ;  and,  from  the  re-conveyance 
which  had  been  made  to  his  father  after  the 
execution  of  the  setdement,  he  was  enabled 
securely  and  effectually  to  make  such  re- 
presentadon.  The  fact,  therefore,  of  the 
existence  of  the  old  satisfied  mortgage,  and 
the  re-conveyance  made  by  that  mortgagee, 
subsequendy  to  the  execudon  of  the  setde- 
mex|t,  enabled  Mr.  N.  B.  Hodgson  to  repre- 
sent himself  as  being  seized  in  fee  from 
his  fether,  N.  Hodgson.  It  is  much  to  be 
lamented,  that  this  course  was  taken ;  be- 
cause Mr.  N.  B.  Hodgson  was,  in  truth,  the 
real  owner  of  the  estate,  and  might  properly 
have  made  that  mortgage,  which  he  made 
improperly  by  suppressing  the  true  facts 
of  the  case.  Mr.  Dean,  the  mortgagee^ 
brought  the  ejectment  by  force  of  his  legsd 
conveyance,  in  order  to  take  possession  of 
the  estate  in  satis&cdon  of  lus  mortgage  ; 
and  Mr.  N.  B.  Hodgson  beins  dead,  and,  no 
recovery  having  been  suffered  of  the  estate 
tail  limited  to  hun  by  the  setdement,  it  has 
descended  to  the  plaindff,  his  son,  who  now 
institutes  this  suit. 

.  Afler  the  filing  of  the  bill,  the  commoii 
injuncdon  went  of  course,  for  want  of  an 
answer.  The  defendant  has  now  put  in  his 
answer ;  and  the  present  application  is  to 
dissolve  the  injunction  on  the  case  made  by 
that  answer.  The  plaintiff,  on  the  other 
hand,  insists,  that  the  answer  discloses  an 
equity  which  entitles  him  to  maintain  the 
injunction,  insisting  that  Mr.  Dean,  at  th^ 
time  of  the  mortgage,  had  constructive 
notice  of  the  setdement  under  which  the 
plaintiff  claims. 

A  preliminary  objection  was  taken  on 
behalf  of  the  defendant,  before  the  discus- 
sion of  the  main  question,  namely — that  the 
answer  neither  admits  nor  denies  the  fact  of 
the  execution  of  the  setdement  of  August, 
1755  ;  and  the  fact,  that  the  plaintiff  would 
be  entided,  as  tenant  in  tail,  under  that 
setdement.  The  plaintiff,  therefore,  for 
the  purpose  of  this  motion,  has  filed  afRda<» 
vits,  stating  the  f^t  of  the  execution  of 
the  setdement,  and  professing  also  to  state 
the  fact  of  his  title  under  that  setdement. 
But,  on  die  part  of  the  defendant,  it  i^ 
further  alleged,  diat  the  plaintiff  has  not, 
in  dipse  affidavits,  properly  stated  his 
title  under  the  setdement;     for  he  has 
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omitted  a  circumstance  which  is  of  essen- 
tial importance  to  maintain  the  title,  viz. — 
the  marriage  of  his  fiither  and  mother. 
The  point  has  not,  so  far  as  I  can  find,  ever 
been  decided ;  and,  so  far  as  my  own  expe- 
rience goes,  I  have  no  remembrance  of  its 
having  ever  been  discussed.  It  is  extremely 
true,  that,  where  the  defendant,  in  his  an- 
swer, neither  admits  nor  denies  an  instru- 
ment essential  to  the  plaintiff's  tide,  the 
plaintiff  is  compelled  to  file  an  affidavit  to 
assert  the  fhct  of  the  existence  of  that  instru- 
ment. But^  I  have  never  known  a  case  in 
which  it  was  held,  that  the  plaintiff  was 
bound  to  file  an  affidavit  to  support,  not 
only  the  existence  of  the  instrument,  but  thie 
fact  of  his  own  personid  title  under  that 
mstrument.  And,  I  presume  that  the  rea- 
son of  the  distinction  between  supporting 
the  existence  of  the  instrument  by  affidavit, 
and  supporting  the  facts  which  constitute 
the  plaintiff's  title  imder  it,  is  this ; — ^that, 
in  such  a  case,  the  plaintiff  must  of  neces- 
sity be  a  person,  who,  either  by  himself  or 
his  tenant,  is  in  the  actual  possession  of  the 
property  m  question ;  and  it  has  been  con- 
sidered, that  possession,  independently  of 
any  affidavit,  was  sufficient  primd  Jixck 
evidefnce  of  title  for  the  purpose  of  opposing 
a  motion  for  dissolving  an  injunction,  where 
the  defendant  neither  admitted  nor  denied 
the  instrument  If,  however,  the  decisioii 
of  this  point  were  material  to  the  present 
case,  I  could  not  penrnt  the  plaintiff  to  be 
taken  by  surprise,  on  account  of  his  having 
omitted  to  assert  by  affidavit  the  &ct  of  the 
marriage  of  his  father  and  mother ;  and  I 
should  permit  Urn  to  file  a  supplemental 
affidavit  verifying  that  fact. 

The  material  question  in  the  case  is, 
whether  the  defendant  is  a  purchaser  or 
mortgagee  with  or  without  notice  of  the 
plaintifrs  title.  It  is  said,  by  the  defen- 
dant, that  he  is  a  mortgagee  without  notice 
of  the  settlement  made  by  the  grand&thet 
in  1755.  It  appears,  on  the  answer,  that 
the  defendant,  on  the  occasion  of  lending 
his  money  upon  the  mortgage  to  the  father 
of  the  present  plaintiff^  the  estate  being 
situated  in  the  county  of  York,  which  is  a 
register  county,  wrote  by  his  solicitors  to 
the  Deputy  Register  of  the  North  Riding, 
requesting  that  ne  would  make  a  search  m 
the  registry  with  respect  to  that  estate, 
from  the  year  1794  to  the  year  1815.    It 


also  appears,  that  the  reason  why  1794  was 
fixed  upon  as  the  limit  of  the  search,  was, 
because  the  grand&ther  died  in  1794,  upon 
whose  death,  Mr.  N.  B.  Hodgsbn,  who  re- 
presented himself  as  seized  &  fb^,  bectOQe 
possessed  of  the  estate.  The  Deputy  Re- 
gister accordingly  did  make  a  search,  and 
wrote  to  the  solicitors  of  the  defendant,  that 
there  was  no  instrument  found  upon  the 
fegjstry  aftecting  the  estate  ih  questiohi 
exbept  ah  instrument  dated  in  1801,  which 
has  ho  Inference  to  the  present  dispute. 
Now,  it  is  said,  that  inasmuch  as  the  defen- 
dant directed  a  search  to  be  made,  it  mnst 
be  taken  that  he  had  constructive  notice  of 
the  whole  register;  and  an  authori^  is 
cited,  which  is  supposed  to  have  come  from 
iiord  Redesdale,  m  a  case  referred  to  in  the 
Irish  reports.  On  looking  to  that  case, 
however,  it  does  not  appear  to  me  to  toudi 
the  question;  and,  when  the  expressions 
which  Lord  Redesdale  has  used  are  consi- 
dered, it  is  plain  thkt  he  had  ttoTdiea  of 
deciding  sudi  a  pditit  as  the  pretext  The 
question  noW  raised  is,  therefore,  without 
authority,  and  dependent  eiitirely  on  gene- 
ral reasoning  and  principle. 

It  is  admitted,  as  it  must  be,  that  Mr; 
Dean  was  not  obliged  ib  search  theregktry 
at  all.  This  is  not  a  case,  tiierefore,  iii 
which  constructive  notice  can  prevsfl.  A 
notice,  to  affect  Mr.  Dean,  must  be  ah 
actual  notice.  Now,  it  is  plahk^,  that  Mr. 
Dean  had  not  actual  notice;  because  the 
search  made  by  the  Deputy  Register,  iii 
(consequence  of  the  communicStioh  with  ^ 
defendant's  solicrtois,  was  a-  search  n6l 
extending  beyond  the  year  1794;  conse- 
quently, it  could  not  ftoiish  notice  of  the 
settiement  which  was  executed  in  1755. 
It  is  plain,  therefore,  that  there  was  no 
actual  notice. 

Where  the  seaorch  of  the  register  h 
genei^ally  admitted  or  proved,  (l  use  the 
expression  genendly  admitted  or  proved), 
there  it  will  be  intcifided,  as  a  rule  of  evi- 
dence or  presumptioh,  that  the  party  lAiking 
the  search  had  notice  of  the  Vrhoie  oontefitii 
of  the  registry.  But  that  is  not  cdnSthie- 
tive  notice ;  me  doctrine  proceeds  upon  ^ 
totally  dHferent  prin^de.  The  admisiAoki 
of  a  general  search  of  the  register,  is  an 
admission  of  a  search  winch,  accotdhig  to 
the  rules  of  evidence  and  lefpd'^rMmqitioii, 
is  to  fix  the  party  with  the  knowledge  of 
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fll  ihe  patents  of  the  renter  6o  admitted 
to  be  searched.  TSoWr  it  is  perfectly  plam, 
that  no  sucl)  pr^suipptioii  can  be  made 
bere ;  the  dircjimstances  of  this  case  abso- 
lutely exdud^  such  presumption.  Mr, 
Peaa  ha4  9P^  notice  of  the  registry  of  the 
deed  of  1755.  His  admission  of  thie 
search  of  the  register  is  not  general,  but 
expresaty  oonfines  the  search  to  the  period 
subsequent  to  January,  1794,  and  there«- 
^Te  iiegatiT^s  any  search  prior  to  tha^  date. 
For  these  reasons,  I  am  of  opinion,  £hat 
Mr.  Dean  is  a  mortgagee  without  notice ; 
and  he  19  therefore  eQtiiled  to  have  this 
ipjimctioi^  dissplyed. 


Jidy  26. — The  qnestion  was  brought 
befiife  the  Lord  ChjinceUor  upon  an  appeal 
m(^on« 

Mr,  Hmt  woAMr*  Basher  for  the  plaintifi*; 

Mr.  Sugden  and  Mr.  Rose  for  the  defen- 


T^e  Lor4  ChimceUor  confirmed  the  judg- 
iH^t  of  t^|9  f1(ce  Chancellor;  and  was 
(lleigrlyof  ojuimon*  that  notice  of  the  con- 
tents of  the  registry  during  a  particular 
gripdy  wi^  not  to  operate  as  notice  of 
tries  coataipe^  ixf  it  relatiye  to  an  anterior 
period. 


1825.     ')     SX  FAATB   SniMONpS,  l^  THB 
3  .HATTER  OF  MABSH. 

•  s       '  * 

4n  ^BHiamt  unay  he  rea^,  though  not  en- 
tifpfd  in  bankruptcy 9  \f  U  appears  nfficiently 
ii^  U  fms  nuaae  wrid  ps^dfor  proving  a  debt 
iffdfr  f^  fomnissicn. 

It  was  ol^jected,  that  an  affidavit  could 
not  be  xe^d,  becaiiise  it  was  not  entitled  in 
bankruptcy. 

A  oreditor  had  given  a  power  of  attorney 
to  prove  a  debt :  to  this  power  of  attorney 
Ibe  affidavit  was  annexed ;  and  one  o(  the 
camkismaoers  of  bankrupt,  before  whom 
it  was  produced,  had  put  his  name  to  it. 

The  Vice  Chancellor  was  of  opinion,  that 
the  affidavit  mig^  be  read :  for,  though 
pefjtiry  could  not  be  assigned  upon  an 
affidavit,  which  was  not  us^  in  a  judicial 
pcocep^ipg ;  yet  it  would  here  appear  suf- 


ficiently, that  the  affidavit  was  used  in 
a  judicial  proceeding.  The  signature  of 
the  commissioner,  and  tlie  annexation  of 
the  power  of  attorney,  showed  that  it  was 
used  for  the  proof  of  thef  debt. 


1825 


} 


ANONYMOUS. 


A  person,  who  makes  a  contract  as  trustee 
for  others,  cannot  sustain  a  smt  for  specific 
performance,  without  joining  them  along  with 
him. 

If  his  cestuis  que  trust  are  the  members 
of  a  numerous  company,  some  of  them,  suing 
on  behalf  of  themselves  and  aU  the  other 
members,  ought  to  join  with  hkn  as  co^ 
plamt^s. 

A  company,  consisting  of  a  great  number 
of  persons,  were  desirous  of  purchasing 
certaui  premises  for  the  partnership  pur- 
poses. Accordingly  the  plaintiff,  as  trustee 
fi>r  the  company,  contracted  for  the  pur- 
chase of  them. 

The  vendor  subsequently  declined  to 
complete  the  contract :  and  the  trustee  filed 
his  bill  for  specific  performance  against  him. 

The  members  of  the  company  were  not 
named  as  co-plaintiffs. 

The  defendant  demurred  on  the  ground 
of  want  of  psxties. 

The  defendant,  it  was  argued  on  behalf 
of  the  demurrer,  ought  not  to  be  harassed 
with  a  suit,  which  could  not  be  conclusive, 
(>ecause  the  cestuis  que  trwt  were  not  parties 
to  it.  If  a  decree  were  made  in  his  favour 
to-day,  the  persons  beneficially  interested 
in  the  alleged  contract,  might  institute  an- 
other suit  to-morrow. 

In  support  of  the  bill,  it  was  said,  tliat 
^e  company  consisted  of  so  many  persons 
that  it  was  impossible  to  make  them  all 
pajrties. 

Fice  Chancellor, — This  plaintiff,  not  pos- 
sessing the  beneficial  interest  in  the  contract, 
is  not  entitled  to  institute  a  suit  for  specific 
performance.  Those,  on  whose  behalf  he 
contracted,  ought  to  be  before  the  Court. 
If  they  are  sa  numerous  that  they  coul4 
not  all  be  made  parties,  some  of  them*  suing 
oh  behalf  of  themselves  and  the  other  mem* 
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ben  of  the  company,  ou^ht  to  have  been 
joined  with  him  as  co-plamtifis. 
The  demurrer  was  allowed. 


1825 


•} 


IRVING  17.  PftlTCHARD. 


An  order y  consented  to  bu  counsel^  in  con" 
sequence  of  mistake^  tviU  oe  discharged^  but 
not  with  costs. 

In  this  cause,  Messrs.  H.  &  S.  had  pre* 
sented  a  petition,  under  the  impression  that 
it  was  consented  to  on  the  part  of  Messrs. 
F.  &  R.,  who  were  the  solicitors  for  the 
respondents.  Immediately  before  the  con- 
sent day,  a  communication  was  made  to 
Messrs.  H.  &  S.  by  Messrs.  F.  &  R.,  the 
effect  of  which  was,  to  intimate  that  the 
latter  gentlemen  withdrew  their  consent 
from  part  of  the  prayer  of  the  petition. 

The  counsel  for  Uie  petition,  not  being 
able  to  attend,  had  handed  his  brief  over  to 
the  gentleman  who  had  usually  appeared  in 
the  cause  for  the  other  parties;  and  he, 
supposing  that  he  would  be  instructed  by 
Messrs.  F.  &  R.  to  consent  to  it,  stated 
to  the  Court,  in  the  presence  of  the  derk 
of  Messrs.  H.  &  S.,  that  he  held  the  peti- 
tion for  another  gentleman,  and  consented 
to  the  prayer  of  it,  on  behalf  of  the  respon- 
dents. The  order  was  accordingly  made, 
and  was  afterwards  drawn  up|  bs  by  con- 
sent. 

Mr.  Agar  now  moved,  that  the  order 
should  be  discharged,  with  costs. 

He  insisted  that  the  order  was  obtained 
unfairly.  The  clerk  of  the  petitioners' 
sohcitors,  knowing  that  the  consent  was 
withdrawn,  had  alk^wed  the  gen^eman,  who 
usually  appeared  for  the  other  parties  in 
the  cause,  to  state  that  he  consented  for 
those  other  parties,  under  the  erroneous 
impression  produced  upon  his  mind  by  the 
indorsement  on  the  brief  of  their  counsel. 

Mr.  Lynchy  contra. 

He  contended,  that  there  was  no  blame 
a^ttaching  upon  the  solicitor  for  the  peti- 
tioners. There  was  part  of  the  prayer  of  the 
petition,  the  consent  to  which  had  not  been 
withdrawn  ;  and  the  petition  was  still  pro- 
perly presented  as  a  consent  petition,  though ' 
no  order  could  have  been  taken  upon  any 


part  of  it,  which  was  not  oomented  to.  The 
error  had  arisen  entirely  from  the  mistake 
of  the  gentleman,  to  whom  the  counsel  for 
the  petition  had  handed  over  his  brief,  and 
who  had  erroneously,  though  very  naturally, 
supposed,  that  he  had  been  or  would  be 
instructed  by  the  other  side  to  consent. 

There  had  been  no  attempt  to  act  upoB 
the  order. 

The  Master  of  the  Rolls, — I  do  not  see 
how  the  order  can  be  said  to  have  been  ob- 
tained improperly.  As  to  part  of  the  prayer, 
it  is  not  alleged  that  the  consent  was  with- 
drawn ;  and  it  is  not  unusual  for  parties,  in 
the  consent-room,  to  consent  to  part  of  the 
prayer  only;  so  that  the  order  may  be 
taken  on  that  part  only,  while  the  rest  is 
abandoned.  When  the  petition  was  called 
on,  the  solicitors  for  the  petitioners  found 
that  the  gentleman,  who  had  been  engaged 
in  the  cause  on  behalf  of  the  other  partiet, 
stated  that  he  consented  to  the  prayer : 
they  had  no  reason  to  presume  that  he  was 
not  regularly  instructed  to  do  so;  and, 
therefore,  under  these  circumstances,  they 
were  right  in  proceeding  to  draw  up  the 
order.  The  order  ought  to  be  discharged, 
because  it  was  obtained  by  mistake ;  but  it 
cannot  be  discharged  with  costs. 


1825 
Feb 


!25.    ■> 
.  18.  3 


BOZHALL  V.  JACKSOV. 


A  purchaser y  ivAo,  under  the  agreement^ 
took  possession  m  1 8 1 4,  admits^  by  hts  answer , 
that  in  that  year  an  abstract  of  title  was 
delivered  to  htm,  and  approved  by  his  counsel^ 
has  a  right  to  a  reference  of  the  title  to  the 
Master^  though  he  has  all  along  continued 
in  possession,  and  never  taken  any  objection 
to  the  title. 

The  bill  was  by  a  vendor  for  i^^ecific 
performance  against  a  purchaser. 

The  defendant,  by  his  answer,  adfloitted 
the  contract ;  and  that  in  March^  1814,  an 
abstract  of  title  had  been  delivered  to  him, 
and  approved  of  by  his  counsel. 

He  had  been  in  possession  of  the  pre- 
mises from  the  beginning  of  the  year  1814, 
and  was,  by  the  terms  of  the  agreement, 
entitled  to  that  possession. 

Mr,  JRoupel  appeared  for  the  pLuntiflT; 
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Mr.  Heme  and  Mr.  WeH  for  the  defen- 
dant. 

.  For  the  plaintiff,  it  was-  insisted,  that  he 
ought  not  now  to  be  delayed  by  a  refer- 
ence of  the  title.  The  defendant,  by  lying 
by  so  long,  after  the  abstract  had  been  de- 
livered to  him,  and  retaining  possession  of 
the  premises,  withont  taking  any  objections 
to  the  title,  must  be  r^arded  as  having 
accepted  the  title. 

The  Court,  however,  was  of  opinion,  that 
those  circumstances  £d  not  deprive  the 
defendant  of  the  common  right  of  a  pur- 
chaser ;  and  that  he  ought  to  have  a  re- 
ference of  the  title  to  the  Master. 


1825.    > 

Jan    13     \    *"*^^^  ^'  CROWTHKE. 

fVkere  an  aUachment  U  irregtdarly  iaued, 
Ae  Court  mllinot  j^ermU  the  defendant^  who 
U  arretted  tmder  t^,  to  bring  an  action  for 
faUe  impri$onmeni» 

Even  though  the  irregularity  should  pro^ 
oeed/rom  error  or  inadvertence f  the  de/endani 
it  entitled  to  compensation  for  the  injury 
which  he  has  sustained  by  the  execution  of 
the  attachment;  and  for  that  vurpose^  a 
reference  will  be  made  to  the  Master ,  in 
order  to  ascertain  the  amount  of  compensation 
which  ought  to  be  allowed  to  Atm. 

In  this  case,  the  bill  was  filed  originally 
against  Maria  Crowther  and  Joseph  Turner. 

The  defendant,  Crowther,  took  out  suc- 
cessively two  orders  for  time,  in  which  she 
described  herself  as  EUen  Crowther,  in  the 
bill  called  Maria  Crowther. 

Her  second  order  for  time  having  ex- 
pired on  the  10th  of  February,  and  no 
answer  having  been  put  in,  the  plaintiff, 
on  the  20th  of  February,  obtained  an  order 
to  amend  the  bill  without  costs,  and  amend- 
ing the  defendant's  office  copy. 

The  bill  having  been  amended,  by  sub- 
stituting in  it  the  name  of  Ellen  for  Maria, 
and  notice  in  writing  having  been  given  at  the 
same  time  to  the  defendant,  that  the  amend- 
ment was  confined  to  the  alteration  in  the 
name,  and  that  no  answer  was  required  in 
respect  of  it,  an  attachment  was,  on  the  21st 
of  February,  sealed  against  EUto  Cro^^her. 
On  the  same  day,  her  solicitor  was  served 


with  a  copy  of  the  order  to  amend ;  and  he, 
having  at  the  same  time  learnt  that  th^  plain- 
tifi*  intended  immediately  to  put  the  attach- 
ment in  force,  gave  notice  of  an  application 
to  the  Vice  Chancellor,  to  set  aside  the 
attachment,  for  irregularity. 

In  the  mean  time,  the  attachment  had 
been  executed ;  the  defendant  was  arrested 
under  it,-  and  gave  bail.  It  was  subse- 
quently set  aside  by  his  Honour's  order, 
but  without  costs.  The  costs  were  not 
given,  because  the  defendant  had  brought 
an '  action  at  law  against  the  plaintiff,  for 
fidse  imprisonment  under  the  attachment. 
.  On  the  same  day  on  which  the  attach- 
ment was  set  aside,  the  defendant  obtained 
an  order  for  six  weeks'  time  to  answer  the 
amended  bill.  The  plaintiff  subsequently 
apphed  to  the  Vice  Chancellor,'  to  set  aside 
this  order ;  but  his  application  was  refused, 
with  costs. 

As  the  defendant  ooatinued  to  press  on 
the  action,  the  plaintiff,  on  the  1st  of  July 
last,  applied  to  the  Lord  ChanceDor  for, 
and  obtained,  an  order,  restraining  the 
defendant,  Ellen  Crowther,  firom  proceeding 
in  the  action  at  law  brou^t  by  her  against 
the  plaintiff,  for  false  unprisonment,  in 
havii^  been  arrested  under  the  attachment 
issued  against  her,  for  want  of  her  answer 
to  the  plaintiff's  bill ;  but  the  order  was  to 
be  widiout  prejudice  to  any  application 
which  the  defendant,  Ellen  Crowther,  might 
be  advised  to  make  for  her  costs  of  settmg 
aside  the  attachment,  and  for  such  compen- 
sation and  satisfaction  in  respect  thereof  as 
the  Court  might  think  fit  to  give,  and  also 
to  any  application  which  the  plaintiff  at  law 
might  be  advised  to  make  for  the  co^t^  of 
the  action  which  she  might  be  liable  to;  since 
the  service  of  the  notice  of  this  motion. 

When  the  notice  of  the  motion  for  an 
injunction  was  served,  the  declaration  had 
not  been  delivered  ;  but,  as  the  defendant 
continued  his  proceedings,  considerable  ex- 
pense was  incurred  after  the 'notice  was 
given,  but  before  the  motion  was  made  and 
the  injunction  granted. 

A  motion  was  now  made  on  behalf  of  the 
defendant,  **  that  it  may  be  referred  to  one 
of  the  Masters  of  this  court,  to  tax  the 
costs,  charges,  and  expenses  of  the  defen- 
dant, Ellen  Crowther,  in  the  proceeding  in 
the  action  at  law  brought  by  her  against  the 
phuntifl^  JohnKilshaw,  for  false  iinprison- 
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wm^;  and  «bPf  tl»e  cofftf,  cii«^;ea,  and 
«3^p0ims  in  thi9  causes*  of  tmi  oocauoned 
^y  the  at^rj^mf^nl;  issued  against  the  defen^ 
danty  for  not  putting  in  her  answer  to  the 
pIi^ntifTs  billy  ^d  of  settiii^  aside  such 
attachment,  and  of  this  appbca^ion;  and^ 
thiit  such  Qostiff  changes,  and  ^xnensesi  wl^en 
^^edt  nw  be  paid  tiy  the  plaintiff;  and 
ibat  the  pfontiff  may  be  decreed  to  pay  to 
Aeflfifenqant  aud^  fur^r  sufn  as  the  Couit 
iaaa.y  thiipc  fit  to  direct,  l^  ^p^ty  of  ooifip^-r 
sation  job:  satisfiiiction  &r  tt^  ii^unr  done  to 
the  defendant  by  the  exeaatjpi^  of  the  writ 
of  attachment." 

Mr,  Pemberion  appeared  for  die  motion ; 
Mr.  Hart  and  Mr*  Spencf  appeared  to 
opjpose  it. 

For  th^  motjc^  it  yn^  poQ^ndedy  that 
the  defpi^apt  was  not  to  b^  left  i^thout 
remedy  fi>r  the  fiilse  imprisonment  w\nc^ 
^  Jiad  n^ergpone.  As  that  imprisonment 
had  td^enplsioe  under  pipcess  of  this  pourty 
improperly  iss>iedy  the  qt|es^(Hi|  it  was 
conceived*  wasnojt  on^  :vduch  ought  to  be 
(riedatlaWf  ^uit  the  G9nrt,  fn  stomnqg 
the  poceediogs  ^  buy,  t^k  u^ooi  itsw  the 
jburden  of  d,Qiqg  that  i|vl^ich  thje  jury  other-* 
wise  would  hafie  dope ;  aud  t)ie  very  wordi 
of  tbf?  order  it^stfs^ij^ii^g  this  |afiy  firom  con* 
fjnuing  her  action,  s^awecl  that  it  was  never 
mea^  ^tbat  she  ^nld  l^  ^ft  fdjU^g^ther 
VfjjltbiUt  redi)e^. 

Qu  d^  otbpr  i^d^  it  jfwf  jna^sted,  that 
iheine  W3|snq^^  ^  thifi,cfyfp  ^hiat  called  for 
sovQusua^  aprQ9<^iiiy  as  preference  to 
^e  Alaatei;,  to  ^sq^r^/tp  ^  ccuxjpeuBf tioi^ 
di/ie  to  the  df^feiwl/ipfy  for  tl^  uQury  doue 
ber  ^y  ^the  /eifecution  of  ^  irregular  attach- 
p^ent  The  ir^egiilarjijty  wjbs  n^rely  tech- 
nical ;  tf^  v^jf^  wf^  nu)t  no^jpin^  Her 
SjA^  for  time  tp  af^^wer  tne  oipginid  biQ 
ade?qpired;  as^tv^j^xiotpeendiescrib^ 
in  it  by  her  christian  nafn^,  it  w^s  founa 
joecessfoy  to  impend  the  jrecord  in  this  ret 
spe^ct;  and,  the  biQ  being  thus  amended^ 
p|ke  a-ttach^ient  wi^  jpni^  for  want  of  an- 
swer. Hiat  attachnpent  was  held  to  bf 
jim^rqlari  J^jef^StUse,  fhe  bill  baving  been 
prev^Qi^ly  an^ende^j  tbe  defendant  waf 
entitled  fp  fre^  orders  /or  time.  Thei^ 
what  bad  ^e  ^efendOTt  auj3exc4  by  the 
/^^cution  of  the  ^f  ttacnment  ?  S^e  was 
/|]|re|U;ed,€{ax)y.Qn  tbe^itbof  Febi;^^  aod 
yfM9  ,diacba]rged  in  the  mnipipg  oir  Spm^oon 


of  the  fidlowuig  d|y;.  and  a  oonaidendble 
pert  of  the  intervening  period  she  was 
aUowed  to  spend  in  her  own  house.  Thus« 
there  was  nothing  in  the  conduct  of  the 
plaintiff  that  could  be  construed  into  mali-' 
cious  intention ;  the  utmost  that  could  be 
imputed  to  him  was  inadvertence. 
The  following  cases  were  dted  :— 

miiFrmdY.Lawrence*(i) 

fford  Chan^eUar. — There  has  always  bieen 
a  great  difficulty  in  applying  to  juries  ii| 
Cfses  of  this  nf^tnxe ;  fox  cpfi^  question 
would  alwayp  be^  whether  tbe  process  was 
regular  or  not.  Freqifently  tne  irregularity 
is  scarcely  to  be  oomplainied  of.  It  may  bie 
inadvertence  or  error, — ^it  may  be  negli- 
gence ;  at  other  times,  it  may  be  vexatious 
and  malicious.  Whetber  the  irregularity  is 
of  the  cm  kind  or  of  die  other,  musjt  be  f 
consideration  of  importance  in  any  proceed- 
iiog  with  respect  to  fiilae  imprisomnent  by 
reason  of  itregolar  process ;  and  it  is  a 
question  which  the  Court  bias  never  per* 
mitted  to  be  discussed  elsewhere  than  here*. 
If  you  come  here  to  set  aside  an  attach- 
ment, and  then  bring  an  action  for  ialse 
qpsprisonment,  the  jury  cannot  have  &irly 
before  them,  wb^er  there  was  any,  and 
what  degree  of,  mahdons  intention  in  the 
irregularity.  For  this  reason,  the  Court  has 
said,  that,  if  a  party  comes  here  to  set  aside 
an  attachment,  he  must  n<^  go  a^iy  where 
fia^  for  a  remedy ;  the  consequences  of  the 
irregularity  mu^t  bp  ^certained  andesti- 
ma^  ^ere  also. 

I  should  t>e  iAclii^  strongly  to  think^ 
^t  it  could  npt  be  joaintained,  that  th^ 
party  could  not  come  Here  ori^nally;  be- 
caifsci  if  I^e  can  apply  her:e  to  set  aside  an 
iitt]tachmentj  and  if  the  o^ers  of  the  Court 
are  die  peijsons  who  tender  that  attach- 
ment to  the  gr^at  seal«  .so  that  through 
their  agency  he  i^taios  ap  'injury,  he  maj 
always  accompany  the  motion  to  .set  aside 
the  attfu:hment  with  a  dem^  for  iMitis- 
$u:don. 

In  the  present  cas^,  the  issuing  of  the 
attachment  widi  respect  ,to  the  absence  or 
presence  of  mali(;e,  s^ei^s  to  have  be^  so 
innocent  proceedii^*    It  wafi  issued  purely 

(1)  1  VemoD,  e69. 
XS)  1  AtkinB,  619. 
(a)  lJi^.ficW.  668. 
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in  mistake.  But  if  thm  is  h  ttiistake,  ill 
consequence  of  which  a  party  suffers  an 
injury  which  can  reasonahly  be  looked  at 
as  a  subject  of  apprecmtion,'  he  has  nothing 
to  do  with  the  mistake  of  another ;  whether 
it  is  mistake  or  not,  he  ihust  have  his 
remedy.  It  is  true,  that  here  the  injxxrf 
was  not  very  serious.  There  has  been  ah 
imprisonment  of  about  a  day  ismd  a  half; 
But  I  cannot  measure  the  libelrty  of  th6 
suUect  by  months^  or  days^  or  hoUrs. 

The  Court,  in  issuing  attachments,  ii 
obhgdd  to  trust  to  its  officers;  The  attach«- 
roent  is  the  act  of  the  Court;  ahd  it  wiH 
not  permit  the  regularity  of  iti  process  tO 
be  tried  elsewhete  than  by  itself.  But  th^ 
officers  are  responsible  for  what  they  do; 

I  caimot  estimate  the  damages  whidi  thi^ 
defendant  has  sustained^  or  die  compehsa-^ 
tion  which  otilght  to  be  made  to  het.  If 
the  parties  cannot  agree  upon  the  point,  'it 
must  be  referred  to  the  Master,  to  a8<^ert!ain 
^be  amount  of  that  compensation. 

This  defendant  is  entitled  also  to  the 
costs  of  the  attachment  and  of  setting  it 
aside,  to  the  costs  of  this  application,  and 
Id  the  costs  of  the  action  up  to  the  time 
when  the  motion  for  the  injcmctioh  was 
made. 


DAVIDSON  V.  DAVIDSON. 


Feb.  £1.  3 

A'  testatrix  devises  real  estates  to  trustees 
upon  trusty  to  raise  out  of  the  same,  hy  mart' 
gagCf  a  sum  sufficient  to  fay  certain  legacies ^ 
which  are  made  payable  twelve  months  after 
her  decease^  ana  subject  to  that  charge  in 
trust  for  R.  N.  in  fee :  ''provided  thatifR.  N. 
shadl  nal^  mf Am  six  calendar  months  after 
my  decease f  hy  writing  under  his  hand  and 
seal,  ^e.  accept  the  devise ;  and  shall  not  at 
the  same  time  ^cure  to  the  satisfaction  of 
the  said  trustees^  or  pay  to  them  a  ^um  of 
money  sufficient  to  satisfy  the  legacies  ;"  she 
deeded  her  trustees  to  stand  seized  of  the 
real  estates  upon  trust  to  seU  the  samcy  and 
to  distribute  the  money  among  the  legatees. 
in  proportion  to  the  amount  of  their  severed 
legacies :  R,  N,  died  in  the  lifetime  of  the 
testatrix.  Held^  that  the  legatees  ate  en- 
ikied  oniy  to  their  legacies,  and  not  to  the 
whole  produce  of  the  estate. 


Mrs.  Nicholson,  behup  entitled  to  tw6 
undivided  third  parts  of  Weilin^n  farm, 
held  by  copyhold  tenure,  by  her  last  will^ 
devcsed  those  two  imdivided  thiid  parts, 
and  also  her  two  undivided  third  parts  of 
certain  other  premises,  to  the  use  of  Robert 
bavidson  and  WilHam  Grey,  their  heirft 
»hd  assigns  for  ever,  Upon  tht  following 
trusts,  timt  is  to  say,  '*  Upon  truist,  within 
birelve  tsalehdar  months  hett  aft6r  my  de- 
cea^,  by  mortgage  of  the  satoe  jpreknbes 
heitein  last  before  detised,  or  iaty  part 
thereof,  to  raise  and  levy  stich  sum  or  sumd 
of  taioisey  as  shall  be  suffici^t  to  satisi^ 
and  pay  thie  several  piecnniary  legacies  here^ 
mailer  gjiven,  to  the  seVeral  persons  herein- 
after  natoed,  and  subject  thereto,  the  said 
copyholii  premises  herehi  last  .before  de- 
vised, are  to  be  in  trust  for  Robert  Nicholsdn, 
'of  Btlshop  Weanhouth,  his  heirs  and  lissigns 
forever;  I  give  the  several  legacies  x>tinnns 
of  money  to  the  several  persons  hereinafter 
Aamed.^  Then  came  a  clause  in  which  she 
bequeiithed  various  legacies.  After  these 
bequests,  the  will  went  on  in  the  following 
words:  ''And  I  direct  that  the  sevend 
Jpecuniary  legacies  herein  last  before  given, 
shdl  be  raised  and  paid  by  my  said  trustees, 
at  the  end  of  twinve  cuendA!^  Knonths  next 
after  my  decease,  but  without  any  intereM 
ih  the  mean  time  for  the  same ;  and  in  case 
any  of  the  said  legatees  shall  at  that  thne 
be  under  the  age  of  twenty-one  years,  their 
legacies  or  respective  legacies  shaQ  then  be 
paid  to  them,  notwi^tanding  their  respec- 
tive minorities,  whose  receipts  for  the  same 
shall  be  a  sufficient  dischaige  to  the  person 
or  persons  paying  the  same :  provided 
always  nevertheless,  and  I  declare  that  if 
die  said  Robert  Nicholson,  his  heirs  or 
assigns,  shall  not,  within  six  calendar  mondis 
next  after  my  decease,  by  some  writing 
under  his  hand  and  seal,  to  be  attested  by 
two  or  more  credible  witnesses,  and  to  be 
delivered  to  my  said  trustees,  signify  his 
intention  of  accepting  the  devise  herein- 
before made  to  hnn  of  my  two  third  parts 
of  the  copyhold  farm  called  Wellii^ton 
farm,  chargeable  with  the  said  legacies  here- 
in-before  directed,  to  be  raised  and  paid 
thereout ;  and  slisJH  not  tit  the  same  time 
secin'e  to  the  satisfiiction  of  mysaid  trustees, 
t>r  pay  to  them  a  sum  of  money  sufficient  to 
satisfy  and  pay  the  said  several  legacies 
hereinbefore  directed  to  be|>aid  diereout. 
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then  from  and  immediately  after  the  exjara- 
tion  of  six  caleadar  months  next  after  my 
decease,  I  direct  that  my  said  trustees,  or 
the  trustees  for  the  time  being  of  this  my 
will,  shall  stand  and  be  seized  of  my  said  two 
third  parts  or  shares,  and  all  my  other  parts 
or  shares  of  my  said  copyhold  farm  called 
Wellington  farm,  freed  and  discharged  of 
and  from  the  trusts  hereinbefore  thereof 
declared,  upon  the  trusts  following,  that  is 
to  say :  upon  trust  absolutely  to  sell  and  dis- 
pose of  the  same  premises,  either  entirely  or 
m  parcels,  either  by  public  sale  or  private 
contract,  to  any  person  or  persons  wIk)  shall 
be  willing  to  become  purchaser  or  pur- 
chasers thereof,  for  the  best  price  or  prices 
that  can  be  reasonably  had  or  gotten  for  the 
saine;  and  out  of  the  monfy  therefrom 
arising,  in  the  first  place,  to  satisfy  and  pay 
the  several  pecuniary  legacies  hereinbefore 
given  to  my  servants ;  and  as  to  the  residue 
thereof  in  trust,  to  distribute  and  pay  the 
same  to  the  several  legatees,  except  my 
servants,  whose  legacies  are  hereinbefore 
directed  to  be  raised  and  paid  out  of  the  said 
farm  called  Wellington  farm,  in  proportion 
po  the  several  legacies  hereinbefore  given 
to  them,  whether  the  same  shall  exce^  or 
lie  less  in  amount  then  such  legacies  respec- 
tively." 

Bobert  Nicholson,  the  devisee,  was  also 
the  apparent  customary  heir  of  the  testa- 
trix.    He  died  in  her  lifetime. 

The  bill  was  filed  by  the  legatees  against 
the  trustees  and  the  heir  at  law.  It  prayed 
that  they  might  be  declared  entitled  to  have 
the  estate  sold,  and  the  produce  divided,  afler 
satisfying  the  legacies  to  the  servants,  among 
them,  in  the  proportion  of  their  respective 
legacies ;  and  that  the  estate  might  be  sold, 
and  the  money  obtained  for  it,  distributed 
accordingly.  If  the  Court  should  be  of 
opinion,  that  they  were  not  entitled  to  this 
relief,  they  then  prayed  that  their  legacies 
might  be  raised  and  .paid. 

Mr,  Home  appeared  for  the  legatees ; 
Mr,  Sugden  for  the  heir  at  law ; 
Mr,  TVex/o&e  for  the  trustees. 

For  the  legatees^  it  was  said,  that  they 
and  the  devisee  were  the  only  persons^  who 
were  intended,  by  the  testatrix,  to  derive 
any  benefit  out  oi  the  estate.  If  he  did  a 
43ertain  act,  he  was  to  have  the  surplus  afVer 
the  legacies  were  satisfied ;  if  he  did  not  do 


that  act,  the  lesadeeB  were  to  have  the 
whole  estate.  His  death  in  the  lifetime  of 
the  testatrix,  made  the  gift  to  him  altoge- 
ther inefiectual ;  and  that  event,  with  respect 
to  the  interests  arising  under  the  will,  must 
be  regarded  as  equivalent  to  his  having 
outlived  the  testatrix,  and  failed  to  comply 
with  the  condition  which  she  had  annexed 
to  the  enjoyment  of  her  bounty.  The  de- 
visee was  the  only  persont  in  whose  fitvour 
the  testatrix  had  given  away  any  interest  in 
the  iHremises  from  her  legatees ;  there  were 
two  events  in  which  her  bounty  to  him 
would  &il  to  take  effect,  one,  if  he  died 
befinre  her,  when  the  rule  of  law  would  ex- 
clude him  and  those  who  claimed  under 
him;  the  other,  his  onussion  to  do  what 
the  will  prescribed.  If  for  either  reason 
he  could  not  take^  to  whom  could  the  sur- 
^us  go,  except  to  the  only  other  persons 
to  whom  the  testatrix  had  given  any  thing! 
The  Court  could  not  give  the  surplus  to 
the  heir  at  law,  without  sajring,  that  the 
testatrix  meant  to  die  intestate  with  respect 
to  a  portion  of  her  estate ;  and  no  peraou 
who  read  the  will,  could  ascribe  such  a  pur- 
pose to  her.  The  circumstance,  that  the 
person  who  was  her  heir  by  the  custom, 
was  also  the  devisee,  could  not  affect  the 
rights  of  the  parties.  The  case  must  be 
argued  and  determined  precisely  as  if  the 
heir  and  the  devisee  had  been  two  different 
persons. 

Besides,  this  was  not  a  case  in  which  the 
heir  insisted  merely  upon  his  legal  title, 
and  called  lypoa  the  Court  not  to  disturb  it. 
At  law  there  was  no  interest  in  him.  The 
whole  legal  .estate  was  in  the  trustees ;  and 
the  heir  could  get  nothing,  except  by  the 
active  interference  of  the  Court  in  his  favour. 

.  On  the  other  hand,  it  was  insisted,  that 
the  legatees  could  claim  the  whole  estate 
only  under  the  express  words  of  the  will ; 
and  those  words  gave  it  to  them  only,  in 
case  of  the  devise  to  Nicholson  taking  efiect, 
and  his  revising,  within  the  limited  time,  to 
secure  the  legacies  in  the  manner  which  the 
testatrix  required.  If  he  did  not  so  secure 
them,  the  devise  to  him  was  to  cease,  and 
the  trustees  were  then  to  divide  the  pro- 
perty among  the  legatees.  Now,  the  event, 
upon  which  alone  there  was  this  gift  to 
them,  had  never  happened ;  for,  Nicholson 
having  died  in  the  lifetime  of  the  testatrix. 
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die  devise  to  him  had  failed  totally,  and  the 
ilct  of  God  had  deprived  him  of  die  means 
of  either  complying  or  refitsing  to  comply 
widi  the  terms  prescribed  by  the  testatrix. 
In  truth,  what  the  plaintiffi  insisted  upon 
was,  that  his  death  in  the  testatrix's  life- 
time should  be  held  equivalent  to  his  having 
outlived  her,  and  refiubed  to  do  the  act 
required  by  the  will ;  and  that  they  them- 
selves should  ta|c^e,  in  one  event,  benefits 
Ifhidi  were  eiqpresdy  given  to  them  only 
upon  an  event  totally  different. 

The  Master  of  the  RoUs, — ^My  opinion  is, 
that  in  the  events  which  have  happened, 
these  legatees  are  entitled  only  to  the  lega- 
cies bequeathed  to  them,  and  that  they  are 
not  entitled  to  have  the  whole  produce  of 
the  property  divided  amons  them  propor- 
tionally to  the  amount  of  Uieir  respective 
legacies. 

With  respect  to  what  has  been  said  con- 
cerning the  intention  of  the  testatrix,  and 
concerning  her  purpoi^  of  confining  her 
bounty  exclusively  to  her  devisee  and  her 
l^atees,  the  Court  cannot  be  influenced  by 
those  topics.  The  truth  is,  the  will  con- 
templates the  event  of  Nicholson  surviving 
the  testatrix,  and  does  not  expressly  con- 
template the  event  of  his  dying  before  her. 
The  devise  to  him,  and  all  the  dispositions 
and  directions  connected  with  that  devise, 
are  obviously  made  in  the  anticipation  of 
his  being  the  survivor.  And  it  is  quite 
dear,  that  there  b  no  devise  or  bequest  in 
the  will  framed  in  contemplation  of  the 
event  which  has  happened. 

The  first  devise  of  the  testatrix,  is  to  the 
use  of  trustees,  for  the  purpose  of  raising 
certain  legacies  by  mortgage ;  and  subject 
to  these  legacies,  the  equitable  fee  is  de- 
vised to  Nicholson.  Then  she  goes  on  to 
provide  a  further  security  for  the  legacies, 
by  requiring  Nicholson,  within  six  c^endar 
months,  to  give  security  for  the  payment 
of  the  legacies ;  and  upon  his  failing  to  do 
so,  the  trustees  are  to  sell  the  estate,  and 
also  to  distribute  the  produce  among  the 
legatees. 

Now,  under  the  first  part  of  the  will,  the 
legatees  are  entitled  only  to  have  their  lega- 
cies raised  out  of  the  real  estate ;  and  I 
cannot  <k>n6true  the  subsequent  clause, 
which  merely  provides  a  further  security 
for  the  payment  of  the  legacies  by  the  de- 
Vot.ni.    CH. 


visee,  into  a  devise  of  the  surplus  produce 
of  the  estate  to  the  legatees,  in  case  the 
devisee  died  in  the  lifetime  of  the  testatrix. 

It  was  proposed  that  the  costs  of  all  par- 
ties should  come  out  of  the  estate. 

Mr,  Sugden  objected  to  this ;  because,  in 
that  case,  the  whole  would  fiiU  ultimately  on 
the  heir  at  law.  The  plaintifi&  had  insisted 
on  a  claim  in  which  they  had  failed,  and 
should  therefore  alcMie  bear  so  much  of  the 
costs  as  were  occasioned  by  that  claim. 

Mr,  Home  replied,  that  the  trustees 
would  not  act  without  the  direction  of  the 
Court;  that  the  legatees  were  obliged  to 
file  their  bill,  to  have  their  legacies  raised ; 
and  that  no  additi<xi  was  male  to  th^  ex- 
pense of  the  suit  by  the  assertion  of  that 
claim  in  wliich  they  had  failed,  and  should, 
therefore,  alone  bear  so  much  of  the  costs 
as  were  occasioned  by  that  claim. 

Finally,  the  costs  were  ordered  to  be 
borne  proportionally  by  the  portion  of  the 
estate  belonging  to  the  legatees,  and  by.  the 
surplus  of  the  heir  at  law. 


1825. 
Feb. 
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CBAW^BB  0.  ClUWFUED. 


A  testator  bequeeUhs  the  whole  of  his  pro- 
perty  to  Lady  C,  the  mfe  of  his  elder 
brother  ^^  for  her  to  manage  and  appropriate 
tfi  the  best  manner  for  the  welfare  of  her 
famUy"  He  then  mentions  that  he  makes 
this  disposition  on  account  of  the  exceedingly 
embarrassed  circumstances  of  his  elder  &0- 
ther,  which  might  leave  nothing  for  his  family  ; 
to  obviate  whichy  the  testator  adds,  that  aU 
his  property  is  to  be  placed  in  trustees'  handSf 
for  Lady  C,*s  sole  and  sepanUe  use :  Held^ 
that  there  was  no  trust  for  the  children  of  the 
elder  brother;  and  that  Lady  C  was  en" 
titled  to  the  fund  absolutely. 

General  Crawfurd,  by  his  last  will,  gave 
some  legacies,  and  then  disposed  of  the  re- 
sidue by  the  following  words  : 

*'  I  have  now  only  to  leave  and  bequeath 
the  whole  of  my  property  to  I^dy  Crai^vfard, 
wife  of  my  elder  brother.  Sir  James  Craw-, 
furd,  for  her  to  manage  and  appropriate  in 
the  best  manner  for  the  welfare  of  her 
family,  subject  only  to   the  above-named 
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reTersionary  payment  to  Mn.  Robert  Craw- 
furdy  which  is  not  to  take  place  till  the  said 
Lady  Crawfurd's  death*  I  make  this  dis- 
position of  my  property,  because  my  eldest 
brother's  family  now  receive  from  me  above 
800^.  yearly,  which  is  their  main  depen* 
dance,  because,  if  he  dies,  they  will  be 
almost  literally  destitute,  his  pension  being 
the  chief  of  his  own  income,  and  he  being 
enormously  in  debt;  and  because,  should 
the  creditors  take  advantage  of  his  unfor- 
tunate alienation  of  mind,  diey  might  seize 
upon  the  little  property  he  has,  leaving  no- 
thing for  his  family,  nay,  not  even  sufficient 
to  pay  the  expenses  of  his  detention  at 
Dr.  Munro's.  To  obviate  then,  as  much  as 
I  can,  such  a  state  of  thinss,  my  injunctions 
are,  that  all  my  property  oe  placed  in  trus- 
tees' hands,  for  the  said  Lady  Crawfurd's 
sole  and  separate  use  ;  and  I  most  Earnestly 
implore  Messrs.  Davidson,  Barclay  and  Co. 
to  be  my  executors,  and  to  act,  at  least  one 
of  them,  as  a  joint  trustee,  for  the  said  Lady 
CraWfurd." 

The  testator  died,  leaving  Sir  James 
Crawfurd  and  his  wife,  Lady  Crawfurd,  sur- 
viving. Sir  James  Crawfurd  and  Lady 
Crawfurd  had  several  children. 

Upon  a  petition  of  rehearing,  the  question 
was,  what  were  the  respective  interests 
which  Lady  CrawfUrd  and  her  children  took 
in  this  residuary  fund. 

Mr,  ShadweU  and  Mr.  Pemberton  appear- 
ed for  the  children  of  Sir  James  and  Lady 
Crawfurd ; 

Mr,  Sugden  appeared  for  Sir  James  and 
Lady  Crawfurd. 

• 

For  the  children,  it  was  contended,  that 
they  had  a  vested  interest  in  remainder  in 
the  fund,  subject  to  Lady  Crawfurd's  life 
interest ;  and  that  even  that  life  interest  was 
burdened  with  the  obligation  of  providing 
for  the  maintenance  of  the  childi^n  in  the 
mean  time.  In  the  first  instance,  the  fund 
is  given  to  Lady  Crawfurd,  '*for  her  to 
manage  and  appropriate  in  the  best  manner 
for  the  welfare  of  her  fanuly/'  If  the  will 
had  stopped  here,  these  words  would  have 
made  Lady  Crawfurd  a  trustee  for  her 
family :  for  thfe  fund  is  certain,  and  the  ob- 
jects also  intended  to  be  benefited  are  ascer- 
tained sufficiently ;  there  being  authorities 
to  show,  that  in  such  a  case,  the  term  family 


is  confined  to  children.  Then  comet  the 
latter  clause,  in  which  the  testator,  on  ac- 
count of  the  circumstances  in  the  situation 
of  his  brother's  family,  which  he  mentions, 
directs  his  property  to  be  placed  in  trustees' 
hands,  for  Lady  Crawfurd's  sole  and  separate 
use.  These  words  must  be  construed,  not 
as  an  independent  and  substantive  gifb,  but 
as  a  qualification  and  limitation  of  the  former 

E'ft  Under  the  preceding  part  of  the  will» 
idy  Crawfurd  was  entmed  to  a  life  in- 
terest ;  and  he  now  adds,  that  the  bequest 
to  her  is  to  be  to  her  sole  and  separate  use. 
Upon  the  general  scheme  of  the  will,  it  is 
clear  that  the  great  object  of  the  testator  was 
to  make  a  provision  for  the  family  of  his 
elder  brother,  which  the  embarrassed  cir- 
cumstances of  that  brother,  placed  in  an 
almost  destitute  situation.  Now,  even  if 
the  words  were  ambiguous,  which  of  the 
two  interpretations  is  most  consistent  with 
that  obiect — a  bequest  to  the  wife  for  her 
life,  with  an  interest  in  remainder  in  the 
children?  or  such  a  disposition  as  either 
gave  every  thing  to  the  wife,  or,  at  least, 
Teh  every  thing  in  her  power  ? 

On  the  other  hand,  it  was  argued,  that 
Lady  Crawfurd  took  an  absolute  interest  in 
the  property.  The  words  of  the  will  gave 
it  to  her  without  restriction,  and  there  was 
nothing  to  cut  down  her  interest  to  an  estate 
for  life.'  Nay,  how  could  she  manage  the 
fund  in  the  best  manner  for  the  interest  of 
the  family,  unless  she  had  the  unlimited 
power  over  it  ?  There  were  here  no  words 
to  create  a  trust ;  and,  though  the  testator 
undoubtedly  meant  to  benefit  his  brother's 
children,  yet  it  was  through  the  channel  of 
the  mother,  that  that  object  was  to  be  accom- 
plished. He  thought  that  he  could  not  bet- 
ter promote  their  welfare,  than  by  giving  his 
property  to  their  mother.  To  raise  a  trust, 
the  objects  of  it  must  be  certain.  Here 
they  were  designated  by  the  term  her  family » 
Now  that  word  had  no  definite  apphcation. 
Sometimes  it  has  been  construed  to  mean 
children ;  but  that  was  only  when,  upon  the 
will,  there  was  enough  to  show  clearly  the  tes- 
tator's intention,  that  it  should  be  used  in  that 
sense.  Here,  if  Lady  Crawfurd  were  to 
marry  again,  and  have  children,  would  not 
these  children  be  induded  in  the  designation 
of  her  family  ?  Yet  it  certainly  was  never 
the  testator's  intention  to  raise  any  trust  for 
such  children. 
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At  all  events,  even  if  Lady  Crawfurd  did 
not  take  an  absolute  interest  in  the  fund, 
she,  at  least,  had  a  power  of  appointing  it 
absolutely  among  her  children  by  Sir  James 
Crawfurd. 

Lard  Gifford,  Master  of  the  RoUs.— It  is 
difficult  to  say  what  this  testator  meant. 
There  is  not  enough  in  the  will  to  make  Lady 
Crawfurd  a  trustee.  I  cannot  even  cut  her 
down  to  a  tenancy  for  life,  with  a  discretion- 
ary power  of  appointing  the  fund,  either  now 
or  at  any  time  hereafter,  among  her  children* 
Upon  the  principles  which  hme  of  late  been 
much  discussed,  and  been  recognized  in 
Wright  V.  Atldnii  and  Heneage  v.  Lord 
Andooer^  (both  in  the  House  of  Lords ;)  I 
must  hold  Lady  Crawfurd  to  be  entitled  to 
the  fund  absolutely. 


825.     \ 
I.  14.  3 


ORESLSY  V,  HEATHCOTE. 


1825. 
Jan.         ^ 

Duties  of  executors — Next  friends — <Sb/t- 
eiiors — Balances  of  trust  monies  remaining 
unproductive  at  a  banker's. 

An  administrator^  who  allowed  balances 
of  the  intestates  property  to  remain  tffitn- 
vested  for  a  considerable  length  of  time^ 
standing  at  the  bankers*  to  the  credit  of  the 
intestate* s  estate^  was  ordered  to  pay  interest 
alt  four  per  cent,  on  the  shares  of  those 
balances^  which  belonged  to  some  infants. 

Quaere — Whether  the  next  friend  of  an 
infant^  mho  omits  to  call  for  the  payment  of 
the  trust  monks  into  courts  may  not  be  made 
answerable  for  any  loss  of  interest,  which 
the  infant  may  sustain  thereby  ? 

Quaere — Whether ,  a  solicitor  acting  for 
both  sides,  if  he  omits  to  call  for  the  payment 
of  the  trust  monies  into  court,  may  not  be  made 
answerable  for  any  loss  occasioned  thereby  f 

Elizabeth  Augusta  Gresley  died  in  Oc- 
tober, 1808,  intestate  ;  her  two  sisters,  the 
wives  respectively  of  Levett  and  Heathcote, 
took  out  administration  to  her ;  these  two 
sisters,  along  with  a  sister  of  the  half-blood, 
Louisa  Georgiana  Maria  Gresley,  (after- 
wards the  vrife  of  Mr.  Woodyatt,)  and  her 
two  brothers  of  the  half-blood.  Sir  Roger 
Gresley  and  Nigel  Gresley,  being  Her  sole 
hext  of  kin. 

A  bill  for  the  administration  of  her  estate 


Was  filed  by  Sir  Roger  Gresley,  an  infimt, 
by  his  mother  Lady  Gresley,  as  his  next 
friend;  and  on  the  7th  of  May,  1818,  a 
decree,  directing  the  usual  accounti^  was 
made. 

On  the  25th  April,  1823,  the  Master 
made  his  report,  whereby  he  found,  amongst 
other  things,  that  there  was  due  from  die 
administratrixes,  Mrs.  Levett  and  Mrs. 
Heathcote,  and  their  husbands,  as  personal 
representatives  of  the  intestate,  a  balance  of 
5,087/.  Os.  2d. 

By  an  order,  dated  the  6th  of  July,  1822, 
the  Fice  Chancellor  directed  the  Master  to 
inquire,  what  balance,  arising  from  the  estate 
of  Elizabeth  Augusta  Gresley,  had  from  time 
to  time  remained  in  the  hands  of  the  admini- 
stratrixes and  their  husbands,  and  how  the 
Same  had  been  from  time  to  time  disposed 
of,  with  liberty  ta  state  special  drcum- 
stances. 

By  his  report,  dkted  the  22d  of  July, 
1823,  the  Master  found  that  Levett  and 
Heathcote,  as  personal  representatives  of 
the  intestate,  had,  at  various  times  since 
her  death  in  1808,  received  various  sums  of 
money  on  account  of  her  estate  ;  and  that 
various  balances,  arising  from  that  estate, 
had  remained  from  time  to  time  in  the  hands 
of  John  Barker  Scott,  and  subsequently  of 
Messrs.  Scott  &  Co.,  bankers,  at  Litch- 
field.    The  balances,  so  remaining  in  the 
hands  of  Levett  and  Heathcote,  or  of  these 
bankers,  appeared  from  the  schedule  to  the 
report  to  be  as  follows  : — ^The  balance,  on 
the  1st  of  January,  1809,  was  the  sum  of 
1,216/.   7s.  4d. ;  on  the  1st  of  January, 
1810,  including  the  former  balance,   the 
sum  of  1,668/.  ISs.  6d. ;  on  the  1st  of  Janu- 
ary, 1811,  the  sum  of  8,651/.  Us.  lid.; 
on  the  1st  of  January,  1812,  the  sum  of 
3,749/.  17 s.  7id. ;  on  the  1st  of  January, 
1813,  the  sum  of  3,830/.  14^.  7^. ;  on  the 
1st  of  January,  1814,  the  sum  of  4,049/.  Os. 
11^.;  on  the  1st  of  January,   1815,  the 
sum  of  4,117/.   I4ts.   S^;  on  the  1st  of 
January,  1816,  the  sum  of  4,165/.    I7s. 
7^ ;  on  the  1st  of  January,  1817,  the  sum 
of  4,229/.  18«.  ^d. ;  on  the  Ist  of  Janu-  . 
ary,  1818,  the  sum  of  4,296/.  15«.  3^.  ; 
on  the  Ist  of  January,  1819,  the  sum' of 
4,361/.  I9s.  Hid. ;  on  the  1st  of  January, 
1820,  the  sum  of  4,620/.  I6s.   Hid. ;  on 
the  1st  of  January,  1821,  the  sum  of  5,087/«. 
Os.^d. 
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To  explain  and  justify^  their  conduct  in 
leaving  these  balances  utiproductive,  Levett 
and  Heathcote,  by  their  afildavit,  support* 
ed  by  that  of  Mr.  Palmer,  one  of  the  part- 
ners in  the  banking-house   at  Litchfield, 
stated    circumstances,   which   the   Master 
found  specially.     These  were — that  the  in- 
testate, at  the  time  when  she  attained  her 
full  age,  Had  become  of  unsound  mind,  and 
a  commissiDn  of  limacy  had  issued  against 
her ; — that,  during  the  whole  of  her  life, 
her  accounts  were  kept,  and  the  rents  and 
profits  of  her  property  received  by  the 
banking-house  of  Messrs.  Scott  &  Uo.,  at 
Litchfield,  who  had  also  been  her  father's 
bankegrs ; — that,  at  the  time  of  her  death  in 
1808,  a  suit  was  depending,  to  which  she 
and  her  brothers  and  sisters,  and  also  Levett 
and  Heathcote  were  parties,  and  in  which 
die  bill,  amongst  other  things,  prayed  that 
a  receiver  of  the  property,  to  which  it  re- 
lated, might  be  appointed,  and  the  shares  of 
the  intestate,  then  an  infimt,  laid  out  and 
improved  for  her  benefit ; — that  upon  the 
death  of  the  intestate  in  1808,  this  suit  had 
been  revived,  and  continued  depending  until 
Michaelmas  182)2  ; — that,  in  1809,  another 
biQ  was  filed  by  Sir  Roger  Gresley,  Nigel 
Gresley,  and  Louisa  Georgiana  Maria  Gres- 
ley, innints,  by  the  Rev.  William  Gresley, 
their  next  friend,  to  which  Levett  and  Heath- 
cote, and  their  wives,  were  defendants,  and 
which,  among  other  things,  praved  an  ac- 
count of  thepersonal  estate  of  themtestate  ;•— 
that  this  swt  was  still  pending  ; — ^that  there 
was  also  another  suit,  instituted,   it  was 
alleged,  at  the  instance  of  Sir  Roger  Gresley 
and  his  mother,  in  which  the  executors  of 
Nigel  Gresley  were  plaintiffi,  and  sought  to 
charge  the  personal  repre/ientatives  of  the 
intestate,  with  a  misapplication  of  her  per- 
sonal estate ; — ^that  Levett  and  Heathcote 
expected  that  they  would  have  been  called 
upon  to  pay  the  money  into  court,  in  some 
one  or  other  of  those  suits ;  and  that  neither 
of  them  made  any  interest  of  it,  nor  derived 
any  benefit  from  it. — It  further  appeared, 
that  in  1817,  Levett  and  Heathcote  had  the 
^  shares  belonging  to  them,  in  right  of  their 
"  respective  wives,  transferred  to  Uieir  private 
account ;  and  that  about  the  same  time,  the 
other  three-fifih  parts  of  the  intestate's  pro- 
perty was  invested  by  the  bankers  in  ex- 
chequer bills.    Those  exchequer  bills  were 
jMtid  off  in  August  1818,  and  produQpd  a 


profit  of  761.  8«.  Ud.  In  April,  1818, 
part  of  the  monev  was  again  invested  in 
exchequer  bills,  which  were  sold  in  April, 
1819,  and  produced  a  profit  of  24/.  Ifts.  4d. 
The  sum  of  101/.  1«.  dd.,  which  had  been 
thus  gained,  was  carried  by  the  bankers  to 
the  ffeneral  account  of  the  intestate's  estate ; 
but  Levett  and  Heathcote  submitted,  that  it 
ought  to  be  carried  to  the  credit  of  Sir 
Roger  Gresley,  Mrs.  Woodyatt,  and  the 
executors  of  Nigel  Gredey. 

It  was  not  customary  for  the  bank  to 
alldw  interest  upon  monies  placed  in  their 
hands,  under  circumstanee^  sunifaur  to  those* 
of  this  fimd. 

It  further  appeared,  that  no  application 
or  request  had  been  made  to  the  executora 
to  lay  out  or  invest  the  money.  To  meet 
this,  however.  Lady  Gresley  swore,  that  she 
did  not  know  where,  or  in  whose  hands, 
the  trust  monies  were ;  but  had  always  sup- 
posed that  they  were  bearing  interest. 

Under  these  circumstances,  $ir  Roger 
Gresley  presented  a  petition,  asking  to 
charge  the  administraton  with  interest  on 
the  balances  from  time  to  time  remaining 
in  the  hands  of  the  bankers. 

Upon  this  petition  the  Vice  Chancellor 
made  an  order,  dated  the  festh  July  1823« 
whereby  it  was  ordered,  that  it  should  be 
referred  back  to  the  Master  to  calculate  in- 
terest at  four  per  cent,  per  annum  on  the 
balances  in  the  petition  mentioned,  from 
time  to  time  remaining  uninvested  by  the 
defendants,  the  administrators;  and  that 
the  petitioners  should  pay  one-fiiVh  part  of 
what  tlie  Master  should  find  due  £br  such 
interest  to  the  plaintiff;  and  that  the  peti- 
tioners should  pay  one  other  fifth  part 
thereof  into  the  bank,  to  the  credit  of  the 
cause,  to  the  account  of  Louisa  Georgiana 
Maria  Woodyatt,  subject  to  the  further 
order  of  the  court ;  and  that  they  should 
pay  one  other  fifth  part  thereof  to  the  de- 
fendants, Samuel  Mister  and  C.  Bowyer 
Adderley,  as  the  executors  of  Nigel  Greslev, 
deceased ;  and  that  the  petitioners  should 
pay  the  costs  of  that  appucation,  and  of  all 
proceedings  /consequential  thereon* 

Mr.  and  Mrs.  Levett  and  Mr.  Heath-v 
cote  (Mrs.  Heathcote  was  dead,)  presented 
to  the  Lord  Chancellor  their  petition  of  ap- 
peal, insisting  that  they  ought  not,  accord- 
mg  to  the  practiee  of  th«  court,  to  be 
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charged  with  interest  on  the  balances  which 
had  been  left  in  the  bankers'  hands ;  and 
that  the  order  was  likewise  erroneous,  in-> 
asmuch  as  it  gave  no  direction  with  respect 
to  the  sum  of  101  ^  Is.  3(2.,  which  had  been 
produced  by  the  safe  of  the  excliequer  bills, 
and  charged  them  with  costs.  The  prayer 
was,  that  the  order  c^  the  Vice  CkanceUor 
might  be  re-heard  and  discharged;  and 
that  the  petition,  upcm  which  it  had  been 
made,  might  be  disinissi^  or  that  the  order 
might  be  otherwise  varied. 

Mr.  Hart  and  Mr.  Blemman  appeared 
in  support  of  the  appeaL 

They  contended,  that  in  no  case  was  an 
executor  charged  with  injteiest,  unless  he 
had  made  profit  of  the  '^trust  money.  If 
balances  remained  in  his  hands  for  a  longer 
time^or  to  a  larger  amount  than  was  req^i- 
site  in  the  ordinary  course  of  administerina 
the  property ; — if  the  trust  monies  remained 
at  Ins  bankers',  stancUnff  to  his  account ; — ^if 
they  were  employisd  in  nis  trade  :*— in  thgge 
and  sudi  like  cases  the  executor  was  charg- 
ed with  interest.  But  here,  the  admini- 
strators had  made  no  profit,  had  had  no  use 
of  tbe  money;  it  lay  with  the  bankers, 
whom  the  deceased  intestate  had  always 
etoployed,  staadii^  to  the  credit  of  her 
estate. 

'Besides,  wh»e  was  the  prkciple  of  the 
(;onrt  which  said,  that  an  executor  was 
bound  to  pay  the  monies  belonging  to  the 
trust  esta/te  into  court,  even  uiough  9ot 
called  upon  to  do  so?  That  was  no  partof 
his  duty :  still  less  was  it  his  duty  to  take 
imon  himself  the  burden  of  investing  the 
shares  of  this  or  that  person.  The  parties 
entitled  to  the  money  ought  to  look  after 
the  investing  of  it.  Here  were  four  or  Qve 
suits  prosecuted  adverselv  against  the  ap- 
peQante.  Why  did  i¥>t  the  next  friend  of 
Sir  Roger  Gresley,  why  did  not  his  solici- 
tor, apply  to  have  the  money  paid  into 
court?  He  and  his  sister  and  deceased 
brother  might  have  good  reason  to  com« 
dbin  that  tbeir  interests  had  been  n^ected. 
But  the  consequences  of  that  negligence 
ought  to  be  visited  upon  those  whose  neg« 
ligence  it  was — ^not  upon  parties  who  had 
not  taken  upon  themsmes  the  duty  of  pro- 
tecting his  mterests. 

Besides,  up  to  the  y^ar  1617,  the  intes- 
tate's lesiduarj^  estate  ^rmed  an  aggregate 


fundi  the  whole  of  which  was  dealt  with  in 
the  same  way.  The  shares  of  Sir  Roger 
Gresley^  Nigel  Giresley,and  Mrs,  Woodyattt 
stood  in  the  same  predicament  as  the  shares 
of^Mrs.  Levett  and  Mrs.  Heathoote.  Up 
to  that  time  at  least,  no  charge  of  inter- 
est could  be  sustained  against  Sie  admini- 
stratrixes and  .their  husbsoids. 

Tht(  Lord  Chancellor.  —  Here  is  a 
case  which  exhibits  this  situation  of 
things  to  the  Court: — that  there  were 
five  suits  relative  to  the  property  of 
the  intestate,  of  which  some  had  pnly  the 
property  of  the  intestate  for  their  object; 
and  others  of  them,  property  of  which  the 
intestate  was  entitled  to  a  share ; — that  the 
money,  belonging  to  her  estate,  whether^ 
arising  from  her  own  separate  property,  or 
from  ner  share  of  her  &ther*s  estate,  was 
left  unproductive  in  the  bankers'  hands, 
until  the  year  1817 ; — that  in  that  year,  the 
husbands  of  the  administratrixes  had  their 
shares  transferred  into  their  own  names ; — 
that  the  shares  of  the  three  infants  were 
laid  out  in  exchequer  Ulls  for  only  a  very 
small  period  of  time ; — and  that  no  account 
is  given,  why  no  interest  was  made  of  the 
infants'  mcmey  during  the  rest  of  the  time. 
Under  these  circumstances,  the  Vice  Choft^ 
^HoTf  finding  that  there  were  balances  in 
the  bankers'  hands  in  1809,  and  in  every 
subsequent  year  down  to  the  date  of  the 
report,  ordered  the  personal  representatives 
of  the  intestate  to  be  charged  with  interest 
at  four  per  cent,  on  these  balances,  which 
were  left  uninvested,  and  that  the  amount 
of  this  interest  should  be  distributed  into  aa 
many  shares  as  there  were  shares  of  the 
intestate's  prop^ty. 

Between  1 809  and  the  date  of  the  repent, 
there  was  a  sum  of  I0\l,  made  by  invest- 
ing the  infants'  shares  of  the  property  In 
exdiequer  bills.  For  this  sum  credit  has 
not  been  given  in  the  Vice  Chancellor's 
order,  the  attention  of  the  Court  not  having 
been  called  to  it*  The  petitioners  are  en- 
titled to  have  the  order  set  right  in  that 
respect ;  nor  is  that  pomt  contested  with 
them. 

The  question^  raised  by  the  appeal  is  this 
— ^whether,  under  the  circumstances  which 
I  have  stated,  the  personal  representatives 
of  the  intestate  ought  to  be  charged  with 
interest  on  the  balances,  whicb  were  left 
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uninvested  with  the  bankers.  Here  there 
have  been  four  or  five  suits,  in  all  of  which, 
if  the  parties  and  the  solicitors  had  done 
their  duty,  the  money,  which  remained  so 
long  unproductive  at  the  bankers',  might 
have  been  laid  out  for  the  benefit  of  the 
infimts.  Notwithstanding  this,  it  has  not 
been  laid  out.  Can  it  be  aigued  then,  that 
nobody  is  to  be  answerable  for  the  interest 
which  ought  to  have  been  made  of  this 
money,  during  the  interval  between  1809 
and  1817  7  that  nobody  is  to  be  answerable 
even  for  the  interest,  which  ought  to  have 
been  made  of  it  after  1817,  when,  notwith- 
standing all  the  alleged  difficulties  of  the 
ease,  the  administratrixes  and  their  hus- 
bands transferred  their  shares  to  their  own 
accounts,  and  when,  for  a  short  time,  the 
shares  of  the  infants  were  actually  laid  out 
in  exchequer  bills  7 

It  has.  been  said,  that  it  was  the  business 
of  some  adverse  party  in  some  of  these 
suits,  to  have  had  the  money  invested ;  that 
the  next  fiiend  of  the  infants  was  the  per- 
son to  protect  their  interests,  and  to  be 
made  responsible  for  the  loss  which  their 
property  has  sustained ;  that  the  solicitor, 
who  acted  for  them,  ought  to  be  charged, 
rather  than  these  personal  representatives. 
I  will  not  go  the  length  of  saying,  whether, 
that  next  firiend  is  or  is  not  liable,  as  well  as 
some  others,  to  make  good  the  injury  which 
he  might  have  prevented,  and  which  has 
arisen  from  a  negligence  in  which  he  has 
participated ;  neiuer  will  I  go  the  length 
of  saying,  whether  the  solicitor  is  or  is  not 
liable  also.  But  I  will  say,  that,  if  the  same 
solicitors  are  employed  on  both  sides,  (that, 
however,  is  a  circumstance  which  does  not 
exist  in  the  present  case,)  and  if  they  omit 
to  perform  their  duty  on  both  sides  as  it  ought 
to  be  performed,  and  forbear  to  call  for  the 
payment  of  money  into  court,  there  is  a  very 
serious  question  between  them  and  this 
court — ^whether  they  shall  not  be  made  di- 
rectly answerable  to  their  clients  for  not 
taking  due  care  of  their  interests,  by  laying 
out  the  property,  so  as  to  produce  that  pro- 
fit which  would  have  been  made  of  it,  if  it 
had  been  brought  into  coiurt.  The  next 
firiend  and  tlie  solicitors  may  be  liable  to 
the  claims  of  those,  towards  whom  they 
have  not  performed  the  duties  belonging  to 
the  character  which  they  filL  But  how 
does  their  liability  discharge  the  present 


petitioners  ?  How  can  it  be  said,  that  per-' 
sons,  who  take  upon  themselves  the  duty  of 
administerinff  an  intestate's  estate,  and  of 
managing  the  property  of  infants,  shall 
not  be  answerable  for  not  having  managed 
it  properly,  because  there  are  other  per- 
sons who  may  also  be  answerable  7 

The  infants  are  entitled  to  proceed  directly 
against  the  personal  representatives  of  the 
intestate,  in  whose  property  they  share. 
Having  a  dear  right  to  this  direct  remedy, 
I  cannot  make  them  have  recourse  to  more 
remote  remedies  against  a  next  friend  or 
a  solicitor. 

I  think,  therefore,  that  the  order  of  the 
Vice  Chancellor  must  be  varied  with  re- 
spect to  the  101/. ;  and  that  it  must  be 
confirmed  with  respect  to  all  the  other 
points. 

I  also  think,  that  this  is  a  case,  in  which 
these  petitioners  ought  to  pay  the  costs  of 
this  petition  of  ap{)eal :  the  deposit  of  10/. 
will  go  in  part  of  the  costs. 
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V.  STORIS. 


A  credkoTf  who  fies  a  bUl  on  behalf  of 
hinuelfand  other  creditors  of  a  certain  ckust 
may^  before  a  decree^  dMmiu  his  bill  at  his 
ownpleasure, 

Afie^  a  decree  he  cannot  dismiss  it, 

Storie  was  a  creditor  of  the  Marquis  of 
Headfort,  and  had  his  debt  secured  by  cer- 
tain debentures.  For  the  payment  of  these 
debentures,  along  with  odber  securities  of 
a  like  nature,  property  to  a  large  amount 
had  been  conveyed  to  trustees. 

After  some  time,  Storie,  being  dissatis- 
fied with  the  administration  of  the  trust, 
filed  a  bQl  on  behalf  of  himself  and  the 
other  holders  of  debentures,  charging  the 
trustees  with  an  improper  application  of 
the  trust  monies,  and  praying  that  the  trusts 
might  be  executed  by  the  Court. 

This  suit  having  been  instituted.  Lord 
Bective,  who  was  a  party  to  the  trust  deed, 
proposed  terms  of  compromise.  The  agent 
m  this  negotiation  was  Mr.  Ball,  who  acted 
on  behalf  of  Lord  Bective,  and  had  a  prin- 
cipal share  in  the  management  of  the  trust 
fluid.  The  result  of  tSe  negotiation  was, 
that  Ball,  on  behalf  of  Lord  Bective,  agreed 
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to  pay  Storie  a  large  sum  of  money,  at 
stated  times,  as  the  amount  due  upon  his 
debentures ;  and  that  Storie,  on  the  other 
hand,  agreed  to  dismiss  his  biU. 

In  pursuance  of  this  agreement,  a  very 
o(Hisiderable  sum  was  paid  by  Ball  to  Storie ; 
and  the  bill,  filed  by  the  latter  on  belialf  of 
himself  and  the  odier  debenture  holders, 
was  dismissed  with  his  consent. 

It  appeared,  that  the  money,  which  Storie 
received  from  Ball,  was  derived  by  the  lat- 
ter from  the  trust  funds*  But  there  was 
no  evidence  that  this  circumstance  was 
known  to  the  former. 

The  present  bill  was  filed  by  other  hold- 
ers of  debentures  against  Storie,  the  trus* 
tees,  &c.  Its  principal  object  was,  to  have 
the  money,  which  Storie  had  received,  paid 
back  to  the  trust. 

They  rested  their  tide  to  this  relief  upon 
two  grounds. 

First,  the  money,  which  Storie  had  re* 
ceived,  was  the  trust  money.  He  had 
come  in  under  the  deed  which  created  those 
trust  funds,  and  which  directed  in  what 
manner  they  ought  to  be  applied.  Having 
done  this,  he  could  not  be  allowed  to  be- 
come a  party  to  a  transaction  altogether 
inconsistent  with  the  due  execution  of  the 
trusts  of  the  deed.  He  must,  therefore,  be 
ordered  to  restore  to  the  trust  fund,  what 
had  been  so  improperly  subtracted  from  it* 

Secondly,  it  was  insisted,  that  by  filing  a 
bill,  not  for  his  own  benefit  only,  but  on  be- 
half of  himself  and  the  other  holders  of 
debentures,  he  became  blbund  to  prosecute 
the  suit,.not  for  his  sole  exclusive  benefit, 
but  for  the  general  advantage  of  the  class, 
whom  he  had  taken  it  upon  himself  to  re- 
present. It  was  therefore  not  competent 
to  him  to  dismiss  his  bill— 'least  of  all,  to 
dismiss  it  on  terms  beneficial  only  to  him- 
self, but  injurious  to  the  other  holders  of 
debentures,  in  the  same  proportion  in  which 
the^  were  advantageous  to  him. 

On  the  other  hand,  it  was  replied,  that 
he  had  a  dear  right  to  conduct  the  suit, 
in  what  manner  he  pleased,  consistently 
with  the  rules  of  the  court ;  and  there  was 
nothing  to  compel  him  to  prosecute  it  one 
moment  loi^r  than  he  chose  so  to  do.  As 
to  the  source  from  which  the  money  came, 
that  was  a  circumstance  with  which  he  had 
no  concern.    If  the  agreement  had  beeui 


that  he  should  receive  a  portion  of  the  trust 
monies— or  if  in  any  way  he  had  received 
the  money,  with  a  knowledge  that  it  was 
trust  property ;  the  Court  wotdd  then  have 
had  a  case  before  it,  upon  which  it  might 
have  treated  him  as  a  trustee  of  all  that 
came  into  his  hands.  But  here,  Storie 
stood  entirely  unconnected  with  the  circum- 
stance, out  of  which  the  equity  against  him 
was  attempted  to  be  derived.  He  had 
agreed  to  compromise  the  suit :  he  had  a 
right  to  do  so : — a  condition  of  the  compro- 
mise was,  that  he  should  receive  payment 
of  part  of  his  just  demand  ;  and  he  has  re- 
ceived iL  In  all  this,  he  did  nothing  which 
he  was  not  perfectly  entitled  to  do. 

The  Vice  Chancellor  was  of  opinion,  that 
the  plaintiflb  could  not  sustain  ^eir  title  to 
relief  upon  either  ground.  Storie  did  not 
know  that  the  money,  which  he  received 
from  Ball,  was  the  trust  money.  If  he 
had  been  aware  of  that  circumstance,  he 
would  have  been  liable  to  refund.  But  he 
had  no  knowledge  of  that  part  of  the  trans- 
action. The  money  paid  to  him  was  ap- 
TOirendy  a  loan  from  Mr.  Ball  to  Lord 
Bective,  and  he  had  no  reason  to.  think 
otherwise  of  it. 

With  respect  to  the  other  ground  of 
argument,  his  Honour  stated,  diat,  up  to 
the  decree,  a  creditor,  who  filed  a  bill  oa 
behalf  of  Idmself  and  any  class  of  creditors, 
had  the  absolute  control  of  the  suit ;  he 
bore  all  the  expenses  of  it ;  and  he  might 
continue  it  or  dismiss  it  as  he  pleased.  After 
a  decree,  indeed,  he  could  not  dismiss  the 
suit ;  for  the  other  creditors  of  that  class 
hi|d  a  right  to  come  in  under  the  decree, 
and  had  an  interest  in  the  prosecution  of  it. 
But  until  the  suit  came  to  that  stage,  there 
was  no  person  who  had  a  right  to  say, 
that  the  plaintiff  should  not  dismiss  his 
own  biU. 
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ANONYMOUS. 


Exceptions  cannot  he  taken  to  an  answer 
to  an  amended  hilly  which  would  have  held 
equally  to  the  answer  to  the  original  hill. 

In  this  case  the  original  bill  had  been 
answered,  and  no  exceptions  were  taken  to 


lit 


CASES  IN  CHANCBBY, 


the  answer.  Subsequently  the  bin  was 
aiiiended,  and  an  answer  was  put  in  to  the 
amended  bill.  To  that  anil#er,  exceptions 
were  taken. 

The  exceptions,  if  good,  would  have  held 
equally  against  the  answer  to  the  ordinal 
bill. 

The  Fke  Chancellor  held,  that  the  ex* 
ceptions  to  the  answer  to  the  amended 
bill,  could  not  be  sustained.  The  plaintiff 
had  taken  the  answer  to  the  original  biO  to 
be  sufficient;  and  had  thereby  precluded 
himself  from  taking,  to  the  answer  to  the 
amended  bill,  any  exception  which  would 
have  been  equally  valid  against  the  answer 
to  the  original  bill. 
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V.  BUTTBaFtELD. 


Exceptions  to  an  answer  for  mstfficiency 
must  follow  the  words  of  the  UU  ;  and  U  u 
not  enough  that  they  are  in  substance  the  same 
with  certain  parts  qf  the  bUL 

In  this  case,  exeeptiotis  had  been  taken 
to  the  answer,  and  had  been  allowed  by 
the  Master. 

The  exceptions  did  not  follow  the  very 
language  of  the  bill. 

The  defendant  excepted  to  the  Master's 
report. 

In  support  of  the  report,  it  was  contend*' 
ed,  that  it  was  sufficient  if  the  except 
tions  pointed  out  widi  sufficient  dis-* 
tinctness  the  parts  of  the  bill,  wluch  Wei^ 
not  ttiswered;  that,  here  the  exceptions 
were,  in  substance,  the  same  ^th  certain 
parts  of  the  biU ;  and  that  those  parts  of 
the  bill  were  clearly  not  answered* 

The  Vice  Chancellor  was  of  opinion,  that 
the  exceptions  ought  to  follow  the  interro- 
gatories. The  Court  was  not  to  be  called 
upon  to  examine,  whether  the  exceptions 
were  in  substance  the  same  with  certain  in- 
terrogatories. 

The  exceptk>ns  to  the  Master's  report 
were  allowed. 


An  answer  declaiming  is  Uahle  to  ext^ip* 
tions  for  insufficiency, 

PhiBins,  one  of  the  defendants  to  the 
original  bill,  put  in  a  disclaimer  to  it.  The 
bill  was  dien  amended.  To  the  amended 
bill,  Phillips,  instead  of  an  answer,  put  in 
what  was  entitled  **  An  answer  and  dis- 
daimet  i"  a&d  to  this  answer  and  disclaimer, 
exceptions,  cotifined  to  the  matter  whidi 
had  been  introduced  by  amendment,  were 
taken. 

The  Master  conceived  that  what  Phillips 
had  put  in  under  the  title  of  answer,  was 
hot  an  answer,  and  was  not  the  subject  of 
exceptions.  He  -therefore  refused  to  re- 
port it,  either  sufficient  or  insufficient ;  but 
gave  the  follQwing  certificate : 

**  In  pursuance,  &c.  I  find  that  an  an- 
swer and  disclaimer  was  put  in  by  the  de* 
fettdant  Phillips,  to  die  original  bill ;  and 
that  no  exceptions  were  taken  thereto, 
from  which  I  condude  that,  according  to 
the  practice  of  the  Court,  the  answer  must 
be  taken  to  have  been  suffident.  And  I 
fruther  find,  that  the  said  original  bill  was 
>fterwards  amended ;  and  that  a  disclaimer, 
by  way  of  reference  to  the  disclaimer,  put 
in  to  the  said  original  bill,  (but  not  any 
direct  disclaimer,)  was  put  in  by  the  said 
defendant  Phillips,  to  the  said  amended  bill; 
and  that  sudi  disdaimer,  though  it  is  en- 
titled the  answer  and  disclaimer,  has  not  in 
point  of  fiict  any  answer  prefixed  to  it, 
containing  any  denial  of  riefat  or  title,  or 
otherwise  with  respect  to  we  matters,  for 
which  discovery  and  relief  is  sought  by  thfi 
saU  amended  Inll ;  and  I  therefore  feel  my- 
self obliged  to  state,  that  I  do  not  find  any 
answer  to  which  the  exceptions  referred  to 
me  to  look  into  are  applioibl^,  inasmudi  ail 
I  conceive  a  disclaimer  is  not  of  itself  an 
answer,  nor  could  either  be  replied  to,  not 
be  matter  of  assignment  in  an  indictment 
for  peijury."  x 

The  answer  was  in  the  following  form : 
"  This  defendant,  saving  and  reserving  to 
himself,  as  by  his  answer  to  the  original 
bill  of  the  said  complainant,  is  saved  and 
reserved,  says,  that  he  again  disclaims  all 
benefit  or  odier  interest  in  any  of  the  mat- 
ters in  question  in  this  cause,  by  amend- 
ment or  otherwise,  and  htmibly  Insists  that 
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heoagfatnoCfolMnrebeeaGontiiiiied  aparty 
to  this  suit,  wididttt  this  that,  &c. 

The  pkintifFnow  moved  that  the  Master 
might  be  directed  to  look  imo  the  excep- 
tions, and  report  upon  them  ;  or,  that  the 
answer  and  disdaimer  might  be  taken  off 
the  file. 

Mr.  Knight  appeared  for  the  motion ; 
Mr.  Agar  contra. 

For  the  motion,  k  was  said,  that  the 
pkintiff  was  obliged  to  apply  to  the  Court* 
in  consequence  of  dbe  Master  refusing  to 
follow  the  usual  course. 

On  the  dtfaer  hand,  it  was  insisted,  that 
the  pr(^>er  mode  of  detennining  whether 
this  answer  and  disclaimer  was  liable  to  ex« 
eeptions  for  insuiiiciency,  was  by  exceptions 
to  the  Master's  report. 

The  Vice  Chanceiior  thought  that  it  wotdd 
be  difficult  to  sustain  the  notion  of  the  Mas- 
ter, ihtA  this  was  no  answer.  It  was  not  a 
difldairaer,  but  an  answer  disclaiming.  The 
question,  however,  ought  to  have  been 
brought  before  the  Court,  by  exceptions  to 
the  Master's  certificate. 

The  motion  was  refused,  with  costs. 
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TruHi  far  tale — Indireet  equUie^ — dm^ 
itr^tctiomofocniitkme  of  sale. 

The  Couri  wUl  $wi  hUerfgre  on  behalf  of  a 
flamtifi  who  dame  reliefs  not  through  direct 
equiiiee  of  He  own^  bat  indkrectly  through  the 
eMutiee  rf  other  partiee,  on  which  equities 
tiooepmrtiee  themeebfee  do  not  most. 

Some  of  the  cUmseSy  which  are  frequenthf 
mtr^oduced  into  deeds  of  trust  for  sale,  are  of 
smok  a  hindf  that  a  court  of  equity  will  not 
met  ifXM  thauj  where  the  trustee  for  sale  is 
miea  the  creditor  for  eehoie  benefit  the  trust  is 


The  Court  wiUuotststnUn  trustees  for  sale 
fiems  -eompleting  asale^  on  the  ground  that 
tkotf  cannot  shM  a  good  title. 

A  pttrtfi  whohascooenantedto  remove  and 

pay  ^  an  tncumbnfnoe^  on  premises  which 

are  siubject  to  a  trust  for  salct  will  not  be 

eUioufod  to  raise  an  objection  to  the  sale  of  the 
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properUff  on  the  ground  of  the  existence  ef 
that  incumbrance. 

Where  trustees  for  sale  haee  taken  various 
steps,  with  a  view  to  the  execution  of  their 
trust,  and,  one  of  them  retiring  shortly  before 
the  Side,  a  new  trustee  is,  under  a  power  con-- 
tamed  in  the  trust  deed,appointed  in  his  stead  ; 
the  new  trustee  must  be  a  person  who  can  and 
will  exercise  his  discretion  fairly  and  benefit 
daily  for  all  persons,  tmd  as  fairly  and 
ben^cudly  its  the  retiring  trustee  could  have 
done. 

Where  one  of  the  conditions  of  sale  was^ 
that  if,  at  the  thne  of  sale,  the  purchaser  did 
not  comply  with  the  conditions,  the  vendor 
might  declare  the  purchase  void,  and  might 
thereupon  put  up  the  property  again  at  the 
bidding  inmediettely  before  the  bidding  of  the 
defaulting  purchaser;  the  premises  were 
knocked  down  at  the  price  of  16,800^.  to  a 
purchaser  who  made  default ;  his  purchase 
was  declared  void,  and  they  were  again  put 
lip  ai  16,750/.,  the  bidding  next  to  his;  but 
tnat  bidder  and  others  having  refused  to  abide 
by  their  former  offers,  the  property  was  put  up 
at  13j200/.  and  sMfor  15,400/.  to  the  same 
person  who  had  before  offered  16,750/. — 
Semble,  that  the  vendors,  after  declaring  the 
jfirst  purchase  void,  could  not  at  that  sale  put 
up  the  premises  at  less  than  16,750/. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  the  26th  and  27di  days 
of  March,  1821 ;  the  release  being  made 
between  Joshua  Rowe,  of  the  first  part; 
John  Wells  Bozon  and  Charles  Tink,  (late 
partner  in  the  business  of  a  solicitor,  with 
J.  W.  Bozon,)ofllie  second  part;  and  J.  W. 
Boson,  of  the  third  part,  reciting  various 
deeds  and  instruments,  under  which  Joshua 
Rowe  was  entitled  to  certain  equitable  in* 
tevestsin  various  freehold,  copyhold,  and 
leasehold  premises ;  and  reciting  also  that 
J.  Rowe  was  indebted  unto  J.  n.  Bozon 
<m  his  separate  account,  in  tlie  sum  of 
16^942/.  I9s.  4d.  for  monies  lent  or  ad- 
vanced, or  paid,  laid  out,  or  expended  by 
J.  W.  Bozon,  to  or  fbr  the  use  of  J.  Rowe  ;• 
and  that  J.  Rowe  was  then  indebted  to 
J.  W.  Boson  «id  C.  Tink,  in  the  sum  of 
4|607/.  I4s.  lid.  m  respect  of  the  balance 
of  aH  accounts  between  J.  Rowe,  J.  W. 
Boson,  and  C.  Tink,  up  to  the  28d  of  Jartn-^ 
ary,  1820,  when  die  partnership  between 
J.  W.  Boson  and  Charles  Tink  ceased  and 
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detennioed ;  and  reciting  further,  that,  as  a 
surety  for  J.  Rowe,  J.  W.  Bozon,at  the  re- 
quest of  J.  Rowe,  had  joined  J.  Rowe  in  ex- 
ecuting a  bond,  and  had  also  accepted  for  him 
some  hills  of  exchange  ;  and  reciting  also, 
that  it  had  been  agreed  between  the  parties^ 
(for  the  purpose  of  securing  the  monies  then 
due  from  Rowe  to  Bozon  and  Tink,  and 
to  Bozon  alone,  and  of  indemnifying  Bozon 
from  the  liabilities  under  which  he  had 
come,  and  also  for  the  purpose  of  securing 
all  other  monies  that  might  at  any  time 
thereafter  be  owing  from  Rowe  to  Bozon, 
on  the  balance  of  any  account,  and  all  monies 
which  Bozon  might  in  any  manner  become 
chargeable  witli,  on  account  of,  or  might 
pay  or  expend  to  the  use  of  Joshua  Rowe, 
and  all  interest  thereon,)  that  Rowe  should 
assign  the  premises  therein  described,  to 
John  Wells  Bozon,  his  heirs,  executors,  ad- 
ministrators, and  assigns : — 

It  was  witnessed,  that  J.  Rowe,  with  the 
consent  and  by  the  direction  of  Charles 
Tink,  did  grant,  bargain,  sell,  release,  trans- 
ier,  and  confirm  to  J.  W.  Bozon,  and  his 
lieirs,  and  to  him  and  his  executors,  admi- 
nistrators,, and  assigns  respectively,  (accord- 
ing to  the  nature  of  the  property,),  all  the 
aforesaid  premises.  And  J.  Rowe  did 
thereby  covenant  for  the  payment,  to  J.  W« 
Bozon  and  Charles  Tink,  of  4,607/.  14«.  1  Id, 
on  or  before  the  24th  day  of  June  diennext, 
with  interest ;  and  also  for  the  payment  to 
J.  \y.  Bozon,  of  18,942/.  19^.  4</„  on  or 
before  tlie  24tli  day  of  June,  with  interest ; 
jAnd  also  that  he  would  provide  and  pay  int6 
the  .hands  of  J.  W.  Bozon,  in  good  and  suf- 
ficient time  to  enable  him  J.  W.  Bozon  so 
to  do,  monies,  sufficient  in  amount,  to  pay 
off  and  discharge  the  notes  of  faand«  bonds, 
and  bills  of  exchange,  upon  which  Bozon 
had  made  himself  liable  for  Rowe,  accord- 
ing to  the  tenor  and  eflfect  thereof  respec- 
tively, and  to  indemnify  him  against  all  losg 
•occasioned  by  .any  de&ult  of  J.  Rowe,  in 
respect  of  these  securities ;  and  alsp  to  pay 
all  other  monies  which  at  any  time  tlierei- 
afler  should  become  due  to  J.  W.  Bozon 
from  J.  Rowe,  upon  the  balance  of  any  acr 
•count,  or  in  the  manner 'thereinbefore  tnen- 
>|;ioned,  with  interest.  It  was  by  this  in- 
denture further  declared,  that  J.  W.  Bozon, 
{lis  heirs,  exeaitors,  administrators,  and 
assigns,  ^ould  stand .  and  be  •  seised,  .and 
possessed  of;  and  interested  iQiaU  and  ^inh 


gular  the  several  premises,  upon  the  trusts 
following,  that  is  to  say :  in  case  de&ult 
should  be  made  by  J.  Rowe,  his  heirs,  exe- 
cutors, or  administrators,  in  the  payment  to 
J.  W.  Bozon  and  Charles  Tink,  and  to 
J.  W.  Bozon,  their  or  his  executors,  admi- 
strators,  or  assigns,  of  the  two  several  sums 
of  4,607/.  14«.  Ud.  and  18,942/.  I9s.  4d., 
or  either  of  them,  or  any  part  or  parts 
thereof,  or  any  of  the  interest  thereon,  at 
tlie  time  thereinbefore  covenanted  for  the 
payment  thereof,  or  in  payment  in  the  man- 
ner thereinbefore  opvenanted  in  such  behalf 
of  the  other  sum  and  sums  thereinbefore 
covenanted  to  be  paid,  or  any  part  thereof, 
or  any  interest  for  the  same,  (of  the  fact  of 
which  default,  the  production  of  the  inden- 
ture by  J.  W.  Bozon,  his  heirs,  executors, 
or  administrators,  should  be  conclusive  evji- 
dence,)  it  should  be  lawful  for  Bozon,  his 
heirs,  &c.  at  any  time  afler  the  24th  of  June, 
at  his  or  their  own  discretion,  to  make  sale 
of,  and  absolutely  dispose  of  all  and  singular 
the  several  premises  thereinbefore  granted, 
bargained,  sold,  appointed,  or  transfer- 
red, or  any  of  them,  or  any  part  or  partd 
thereof,  unto  any  person  or  persons  who 
should  or  might  be  willing  to  become  tlie  pur- 
chaser or  purchasers  thereof,  and  either  by 
public  sale  or  private  contract ;  and  tliat  Bo- 
zon should  stand  possessed  of  the  monies  to 
arise  by  such  sale  or  sales,  upon  trust  to  pay, 
in  the  first  place,  all  expenses  attending  the 
sale  or  making  titles,  and  any  monies  laid 
out  in  repairs,  or  in  the  payment  of  rent 
and  taxes,  or  any  proceedings  that  might  be 
necessary  to  enforce  contracts  or  agreements 
against  purchasers,  and  all  costs  attending 
the  execution  of  the  trust ;  and  in  the  next 
place,  to  pay  the  two  several  sums  of 
4,607/.  14«.  Ud.  and  18,942/.  I9s.  4(/.,  and 
all  other  the  before  mentioned,  and  other 
secured  sums,  with  interest  thereon  respec- 
tively; and  then  to  pay  over  the  residue 
unto  J,  Rowe,  liis  executors 6r  assigns;  and 
upon  trust  to  convey  or  re-assign  such  parts 
(if  any)  of  the  premises,  which  might  nBiaaia 
unsold  after  satisfaction  of  the  trusty  uBti» 
J.  Rowe,  his  heirs,  executors,  administra- 
tors, and  assigns.  And  J.  W.  Bozon  thereby 
covenanted,  that  he  would  not  sell^  or  cause 
to  be  sold,  the  premises,  until  three  months' 
after,  notice  in  writing  of  hjs  intention 
to  sell  them  should  have  been  given  to* 
J. .  Rowe»   1ms  executors,    administrators^ 
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and  assigns.  The  indenture  contained  also 
&  proviso,  enabling  J.  W.  Bozon  to  ap- 
point new  trustees,  by  writing  under  his 
hand  and  seal ;  and  that  the  indenture 
should  not  prejudice  any  lien,  or  right  of 
lien,  which  J.  W.  Bozon' then  had,  or  might 
thereafter  have. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  on  the  7th  and  8th 
days  of  June,  1822,  the  release  being  made 
and  executed  by  and  between  J.  Rowe,  of 
the  first  part;  J.  W.  Bozon,  of  the  second 
part ;  J.  W.  Bozon  and  C.  Tink,  of  the 
third  part ;  and  J.  Browning,  the  younger, 
and    Kaphael  Angelo    Browning,   of   the 
fourth  part ;  it  was  recited  amongst  other 
things,  that  J.  Browning  and  R.  A.  Brown- 
ing, at  the  request  of  J.  Rowe,  had  then 
lately  consented  to  accommodate  him  with 
the    sum   of  10,000/.  by  accepting   bills 
of  exchange  to  that  amount,  to  be  drawn 
by  him  on  them,  but  on  condition  of  having 
all   the  hereditaments  and  premises  con- 
tained in  or  affected  by  the  security  of  J.  W. 
Bozon  and  C.  Tink,  and  of  J.  W.  Bozon, 
made  a  security  to  them  J.  Browning  and 
R.  A.  Browning  for  the  payment,  satisfac- 
tion, and  making  good  to  them,  as  well  of 
the  10,000/.,  as  <Sf  all  sums  of  money,  costs, 
charges,  and  expenses  to  be  paid,  advanced, 
sustained,  or  incurred  by  them,  or  either  of 
them,  by  reason  or  on  account,  or  in  con- 
sequence of  such  several  bills  of  exchange, 
or  any  or  either  of  them,  or  any  renewed  or 
other  bill  or  bills,  to  be  substituted  for  or 
in  the  place  of  such  original  bills  of  ex- 
change, or  any  or  either  of  them,  or  of  such 
interests,  costs,  charges,  and  expenses  ;  and 
also  that  the  security  to  be  so  made  by 
J.  Browning  and  R.  A.  Browning,  should  be 
made  to  have  priority  and  preference  before 
the  security  of  J.  W.  Bozon.  and  C.  Tink, 
and  J.  W.  Bozon.     It  was  further  recited, 
that  J.  Browning  and  R.  A.  Browning,  in 
pursuance  of  that  arrangement,  and  for  the 
accommodation  of  J.  Rowe,  and  by  way  of 
loan  to  him,  had  accepted  and  delivered  to 
him  ten  several  bills  of  exchange  drawn 
by  him  on  them,  for  several  sums  of  money, 
amounting  in  the  whole   to   the   sum  of 
10,000/.,  of  which  several  bills,  the  respec- 
tive dates,  amounts,  and  times  of  becoming 
.due,  were  set  forth  in  a  schedule  there- 
under written.     It  was  then  witnessed,  that 
in  pursuance  of  the  agreement,  and  for  car- 


rying the  same  into  effect,  and  in  considera- 
tion of  the  bills  of  exchange  for  several 
sums,  amounting  in  tlie  whole  to  the  sum  of 
10,000/.  having  been  so  accepted  and  de- 
livered by  J.  Browning  and  R.  A.  Browning 
to  J.  Rowe,  for  his  accommodation,  and  by 
way  of  loan  to  him,  J.  Rowe,  with  the  consent 
of  J.  W.  Bozon  and  C.  Tink,  did  bargain,  sell, 
appoint,  assign,  transfer,  and  confirm,  and  he 
J.  W.  Bozon,  so  far  as  he  rightfully  could, 
and  at  the  request  of  J.  Rowe,  and  with 
the  consent  of  C.  Tink,  did  bargain,  sell, 
release,  and  assign  unto  J.  Browning  and 
R.  A.  Browning,  (the  freehold  parts  of 
the  hereditaments  thereby  granted  or  trans* 
ferred,  being  in  their  actual  possession  by 
virtue  of  a  bargain  and  sale  to  them  thereof 
made  by  J.  Rowe  and  J.  W.  Bozon,)  all  and 
singular  the  hereditaments,  mines,  and  pre- 
mises conveyed  and  assured  to  J.  W.  Bozon 
by  the  before-mentioned  indentures  of  the 
26th  and  27th  of  March,  1821,  and  by  the 
same  words  and  description,  by  which  they 
were  in  the  last-mentioned  indenture  con- 
veyed  and  assigned,  to  hold  such  as  were 
freehold,  or  in  the  nature  of  freehold,  and 
copyhold,  and  customary  hold,  or  of  that 
nature,  to  the  use  of  J.  Browning  and  R.  A. 
Browning,  their  and  his  heirs  and  assigns 
for  ever ;  and  to  hold  the  remainder  of  the 
assigned  premises  unto  them,  their  and  his 
executors,  administrators,  and  assigns,  for 
all  the  residue  of  the  respective  terms  of 
years  therein  respectively  granted,  and  for 
all  other  the  estate  and  interest  of  them 
J.  Rowe  and  J.  W.  Bozon  respectivefy : 
and  J.  Rowe  did  thereby  covenant,  that  at 
the  expiration  of  such  notice  as  was  therein- 
after mentioned,  he  would,  upon  demand, 
pay  to  J.  and  R.  A.  Browning,  all  and  every 
such  sum  and  sums  of  money  as  they  should 
disbitfse,  lay  out,  or  pay,  in  taking  up  or 
discharging  the  several  bills  of  exchange. 

The  indenture  then  declared  the  trusts 
upon  which  the  property  was  assigned. 
These  were,  that  if  J.  Rowe  did  not  duly 
pay  the  amount  of  the  bills,  and  all  expenses 
occasioned  thereby,  J  Browning  and  R.  A. 
Browning,  their  heirs,  executors,  admini- 
strators, or  assigns,  should  at  any  time  Or 
times  afler  the  24th  June,  1824,  make  sale^ 
and  absolutely  dispose  of  the  premises,  or 
any  part  thereof;  and  that  the  monies  to 
arise  by  such  sales  should  be  applied,  fvst, 
in  the  payment  r>f  the  costs  of  the  sales,  and 
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of  otherwiM  executing  tbe  truAU  of  th«  in- 
denture; next,  in  discharffing  the  several 
sums  seeured  by  the  bills  of  exchange, 
accepted  by  J.  Browning  and  R.  A.  Brown- 
ing respectively,  and  also  all  interest  what* 
soever  thereinbefore  covenanted  to  be  paid, 
or  so  much  thereof  respectively  as  should  or 
might  be  otherwise  unpaid,  and  such  residue 
of  such  purchase  money  might  extend  topay, 
together  witli  all  such  costs,  damages,  and 
expenses  as  should  or  might  be  borne,  sus- 
tained, or  incurred  by  J.  Browning  and 
R.  A.  Browning,  or  either  of  them,  or  his 
heirs,  executors,  administrators,  or  assigns, 
by  reason,  or  in  consequence  of  the  non- 
payment thereof  respectively,  or  any  part 
or  parts  thereof  at  any  time  or  times,  or  in 
the  manner  thereinbefore  covenanted  for  the 
payment  thereof  respectively ;  and,  lastly, 
upon  trust  to  pay  the  residue  and  surplus 
(if  any)  unto  J.  W.  Bozon,  his  executors, 
administrators,  or  assigns,  upon  the  trusts, 
and  for  the.  purposes  in  and  by  the  indenture 
of  the  27th  of  Mardi,  1821,  declared  and 
expressed.  And  J.  Browning  and  R.  A. 
Browning  did  thereby  covenant  that  they 
would  not  sell  or  contract  for  tbe  sale  ot 
any  part  of  the  premises,  until  notice  in 
writinff,  of  their  intention  to  carry  the  trusts 
for  »Se  into  execution,  had  been  given^ 
S»  well  to  J.  Rowe,  his  heirs,  executors, 
administrators,  and  assigns,  90  to  J.  W, 
Boaon,  his  executors,  administrators,  and 
assigns,  and  until  six  calendar  months  from 
die  time  of  such  notice,  after  the  24th  of 
June,  1824,  should  have  elapsed.  And  it 
was  by  the  indenture  further  provided  and 
declared,  that  the  indenture  or  grant,  ap- 
pointment, release,  assignment,  or  assurance 
thereby  made,  or  any  thing  therein  contain- 
ed, should  not  extend,  or  be  construed  to 
^tend,  to  take  away,  extinguish,  determine, 
or  defeat,  abridge,  lessen,  diminish,  or  pre- 
judice the  right,  titles,  daims,  ben^ts, 
advantages,  powers,  and  authorities  of 
J.  W.  Boson  and  C.  Tink,  or  either  of  them, 
their  or  his  heirs,  executors,  or  administra- 
tors, under,  or  by  means  or  virtue  of  the 
indenture  of  27th  March,  1821,  or  any  of 
them,  or  any  part  thereof  save  only  to  the 
extent,  and  so  far  as  might  be  necessary  for 
the  purpose  of  giving  the  charge  and  se- 
curity intended  to  be  thereby  created  in 
jbvour  of  J.  Browning  and  R.  A.  Browning, 
priority  and  preference  before  the  charge. 


and  security  created  in  favoor  of  J.  W.  Boson 
and  C.  Tink,  and  of  J.  W.  Bozon,  by  the  in*- 
denture  of  March  1821  ;  and  that  (so  sub- 
ject only)  such  indenture  should  continue  to 
be  and  remain  in  as  full  force  and  efficacy, 
and  all  the  trusts,  powers,  and  authorities 
therein  contained,  any  of  them  might  or 
should,  at  any  time  or  times  thereafter,  be 
as  fully  exercisable  and  capable  of  execution, 
as  if  these  indentures  of  June  1822  had 
not  been  made. 

Afterwards,  by  indentures  bearing  date 
the  26th  and  27th  days  of  March,  1824  ^ 
and  made  ^  and  executed  by  and  between 
J.  W.  Bozon  and  C.  Tink  of  the  first  part, 
Geo.  Meyer  and  Sir  Walter  Roberts  of  th^ 
second  part,  and  Thomas  Oliverson  and 
Samuel  Darke  of  the  third  part;  reciting^ 
among  other  things,  various  indentures,  am 
more  especially  the  aforesaid  indentures  of 
the  26th  and  27th  of  March,  1821,  and 
those  of  the  7th  and  8th  days  of  June, 
1 822  ;  and  reciting  further,  that,  upon  the 
indenture  of  the  27th  day  of  March,  1821, 
there  remained  due  to  J.  W.  Bozon  and  C. 
Tink  the  sum  of  4,6072. 14ts.  llcf.,  all  inte* 
rest  thereon  up  to  that  date  having  been 
paid,  and  to  J.  W.  Bozon  the  sum  of 
18,9422.  lOs,  4 J.,  all  interest  thereon  up  to 
that  date  having  also  been  padd,  and  like- 
wise the  further  sum  of  4,088/.  9c.,  which 
three  several  sums  made  together  the  sum 
of  27 ,5S9l,  Ss.  $d, ;  and  further  reciting, 
that  Geo.  Meyer  and  Sir  W.  Roberts  had 
agreed  to  pay  to  J.  W.  Bozon  and  C.  Tink  th^ 
^um  of  4,6072. 14s.  1 1(2.,  and  to  J.  W.  Bozon 
the  two  several  sums  of  1 8,9422. 1 9s,  4d.  and 
4,0882.  9<.,  msddng  together  the  sums  of 
22,9812.  8f.  4c2.,  in  the  manner  therein  men- 
tioned, namely — on  the  execution  of  the 
now-stating  indenture  to  pay  J.  W.  Bozon 
and  C.  Tv3l  the  sum  oi  4,6072. 14«.  11(2., 
and  to  Bozon  the  sum  of  1,8922.  5«.  1(2., 
part  of  the  sum  of  22,9812.  8c.  4cL,  reducing 
the  last  mentioned  sum  to  21,589/.  8c.  8(2. ; 
and  at  the  same  time  to  dehver  to  J.  W.  Bo- 
zon twenty-seven  several  bills  of  exchange, 
for  the  several  sums,  and  to  become  and 
be  due  and  payable  respectively  at  the  seve- 
ral times  mentioned  in  an  annexed  schedule, 
amounting  together  to  22,2822.  6c.,  being 
the  last-mentioned  sum  of  21,5892.  ^s.  sZ 
with  interest  at  five  per  cent,  per  annum* 
calculated  up  to  the  dates  of  suc^  bills  of 
exchange,  (which  bills  wers  drawn  by  Sir 
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W.  RoberU,  on,  and  accepted  by  the  firm  qt 
Messrs.  Geo.  Meyer  and  Daniel  Hazard, 
and  were  made  payable   to  the  order  of 
the  plaintifi)  and  were  indorsed  by  Sir  Walter 
Roberts,  and  part  of  them  by  Geo.  Meyer, 
as  a  separate  indorser) ; — Jolm  Wells  Bozon 
and  Charles  Tink  did  bargain,  seU,  assign, 
and  transfer,   unto  OliTerson  and  Darke, 
their  executors  and  assigns,  the  said  several 
0um8of4,6O7/.  14s.  11  J.  and  18,942/.  1 9«.4d. 
respectively  secured  by  the  indentures  of 
the  26th  and  27th  of  March,  1821 ;    and 
all  the   sum  of  4,088/.  9<.   thereby  also 
secured;    and  all  interest  thenceforth   to 
become  due  in  respect  of  these  several  sums  j 
and  all  bonds,  and  covenants,  or  agreements, 
whereby  the  principal  monies  and  interest 
were  then  either  wholly  or  partly  secured ; 
and  all  powers  and  remedies,  both  at  law 
and  in  equity,  for  recovering  payment  of 
the  same  or  any  part  thereof;  to  hold  the 
principal  monies  and  interest  unto  Oliverso^ 
and  Darke,  their  administrators  and  assigns, 
upon  the  .trust  thereinafter  expressed.     And 
at  was  was  further  witnessed,  that  J.  W, 
fiozon,  with  the  consent  of  Cp  Tink,  di4 
bargain,  sell,  release,  assign,  and  appoint 
unio  OUverson  and  Darke,  their  heirs,  or, 
according  to  the  nature  of  the  differenl; 
parts  of  the  property,  to  them,  their  ex£r 
cutors,  administrators,  and  assigns,  all  the 
premises  comprised  in  the  indenture  of  the 
%7xh  day  of  March,  1821  ;  to  hold  such  of 
the  premises  as  were  freehold,  or  of  the 
nature  of  freehold,  or  copyhold   or  cu8«- 
tomaryhold,  or  in  the  nature  of  copyhold 
or  cuBtonoaryhold,  unto  and  to  tlie  use  of 
them,  Oliverson  and  Darke,  their  heirs  and 
aasigns  for  ever ;  and  to  hold  all  the  resi- 
due of  the  premises  unto  them,  their  exe*- 
cotors,  administrators,  and  assigns,  during 
the  residue  and  remainder,  then  to  come  and 
unexpired,  of  the  several  terms  of  years  for 
which  the  same  were  respectively  bolden. 
And  it  was  therebv  declared,  that  Oliverson 
and  Darke,  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  were  to 
stand  seised  and  possessed  of,  and  interested 
in,  aD  the  aforesaid  premises,  upon  trust, 
in  the  first  place  for  further  securing  to 
J.  W.  Bozon,  his  executors,  administrators, 
and  assigns,  the  regular  and  full  payment, 
to  him  or  them,  of  dxe  twenty-seven  several 
bills  oi  exchange,  and  of  the  sums  of  money 
•nd  interett  thereby  secured  rei^iectively, 


and  every  part  thereof^  aoeoidiiq^  tpr  th^ 
respective  tenor  of  the  twenty-seven  severe) 
bills  of  exchange  ;  and  if  aJl  and  each  of 
the  twenty-seven  several  bills  of  exchange 
should  be  regularly  and  punctually  frona 
time  to  time  paid,  then,  in  trust  for  Geo, 
Meyer  and  Sir  Walter  Roberts,  their  heira, 
executors,  administratom,  and  assigns,  for 
their  own  use  and  benefit,  in  as  fiiU  and 
beneficial  manner  as  Bozon  and  Tink,  if  tUf 
indenture  had  not  been  executed,  would  have 
been  entitled  to  the  premises.  Bat,  if  all  or 
any  or  either  of  the  bills  of  exchimge  should 
not  be  duly  taken  up  and  paid  when  th^ 
same  respectively  should  become  due  ami 
be  presented, — then,  upon  trust,  that  they, 
Oliverson  and  Darke,  and  the  purvivor  of 
them,  and  their  or  his  heirs,  e^^eeutora, 
administrators,  or  iwsigns,  should,  with  all 
convenient  speed,  at  the  request  of  J.  W. 
Bozon,  his  executors,  adnunistraUMrs,  or 
assigns,  either  by  exercising  all  or  anv  of 
the  power  or  powers  by  the  indenture  of  the 
27th  March,  1821,  given  to  or  vested  in  the 
said  J.  W.  Bozon,  hia  heirs,  executors^  admi^ 
niatrators,  or  assigns,  or  in  such  other  lawr 
t\x\  and  proper  way  as  Oliverqoq  and  Darke^ 
vt  the  survivor  of  them,  or  hi^  heirs,  execu^ 
tors,  administrators,  or  feigns,  might  judgt 
expedient,  sell,  dispose  of,  cal)  in,  or  other* 
wise  convert  into  p)oney,  the  several  herer 
ditaments,  sums  of  mon^,  and  premises 
respectively  released  and  transferred,  or 
such  part  or  parts  thereof  respectively  aa 
the  trustees,  or  the  trustee  for  the  tima 
being,  might  be  requested  by  J.  W;  Boson, 
hia  heirs,  executors,  adminiatratora,  and 
assigns,  to  dispose  of,  call  in,  or  convert  into 
money,  either  by  publie  auction  or  private 
aale.  It  was  further  declared,  that  if  any 
.or  either  of  the  bills  of  exchange  should  not 
be  duly  and  punctually  honoured  and  taken 
up  when  presented,— thereupon,  and  firom 
time  to  time,  and  ^Iwaya  thereafler,  all  and 
singular  such  power  and  powers  whereby  to 
have  and  obtain,  for  J.  W.  Bozon,  his  heirs, 
executors,  administrators,  and  assigns,  pay- 
ment of  the  whole  sum  of  21,589/.  8«.  ddl 
and  interest,  or  so  much  thereof  as  should 
be  unpaid  at  or  upon  the  time  when  any  of 
such  bills  of  exchange  should  not  be  duly 
and  pimctually  honoured  and  taken  up, 
should  and  might  be  exercised  and  carried 
into  efiect,  notwithstanding  that  any  sudi 
dishoBoiijred  bills  should  amrwarda  be  panl. 
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or  that  the  bills  becoming  subsequently  due 
should  be  regularly  honoured.  It  was  then 
declared,  that  the  trustees,  or  trustee  for 
the  time  being,  out  of  the  monies  which 
should  come  into  their  or  his  hands  under  the 
aforesaid  trusts,  should,  in  the  first  place, 
pay  the  expenses  of  the  trust ;  and  that  they 
should  next,  so  far  as  was  necessary  for 
completing  any  sales,  pay  off  antecedent 
incumbrances  other  than  and  except  the 
monies  and  interest  secured  to  the  Brown- 
ings ;  and  that  they  should  then  pay  the 
amount  of  such  of  the  twenty-seven  bflls  of 
exchange  as  had  not  been  satisfied  or  had 
not  become  due,  making  in  respect  of  those 
which  were  not  due  a  proper  deduction  of 
interest;  and  that  they  should  indenmify 
Boson  from  all  claim  or  liability  in  respect 
of  any  of  those  bills,  and  pay  all  costs  which 
he  or  any  holder  or  indorsee  of  any  of  the 
bills  should  be  put  to  by  reason  of  any  of 
them  not  being  duly  paid ;  and  finally,  that 
they  should  pay  the  residue  of  the  monies 
arising  from  the  sale  or  sales  to  Geo.  Meyer 
and  Sir  W.  Roberts,  and  their  heirs,  execu- 
tors, administrators,  or  assigns,  to  be  by 
them  retained  or  applied,  upon  the  same 
trusts  and  for  the  same  purposes  to  which 
the  same,  under  the  indenture  of  the  27th 
of  March,  1 821,  would  have  been  applicable, 
if  G.  Meyer  and  Sir  W.  Roberts  had  been 
absolute  assignees  of  the  mortgage  secutities 
thereby  created.  By  the  indenture  it  was 
furdier  provided,  that,  if  at  any  time,  whilst 
any  principal  monies  or  interest,  or  costs  or 
charges,  should  be  due  to  J.  W.  Bozon,  his 
executors,  administrators,  or  assigns,  on 
that  security,  and  thereafter,  whilst  any 
principal  monies  or  interest,  or  costs  or 
charffes,  should  be  due  or  owing  thereon  to 
G.  Meyer  and  Sir  Walter  Roberts,  the  trus- 
tees thereby  appointed,  or  any  trustee  to  be 
appointed  as  thereinafter  mentioned,  or  any 
or  either  of  them,  or  his,  their,  or  any  or 
either  of  ^eir  executors,  administrators,  or 
assigns,  should  die,  or  desire  to  be  dis- 
charged from,  or  refuse  to  act  in,  the  trusts, 
before  the  trusts  should  be  fully  executed, 
it  should  be  htwful  for  J.  W.  Bozon,  his 
executors,  administrators,  or  assigns,  whilst 
any  such  monies  should  be  owing  to  him  or 
them,  and  for  G.  Meyer  and  Sir  W.Roberts, 
or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor, 
thereafler^  whilst  any  such  monies  should 


be  due  to  them,  by  deed  or  instrument  in 
writing,  to  be  sealed  and  deHvered  in  the 
presence  of  and  attested  by  two  or  more 
credible  witnesses,  from  time  to  time  to 
nominate  or  appoint  any  other  person  or 
persons  to  be  trustee  or  trustees,  in  the 
place  of  the  trustee  or  trustees  so  dying  or 
declining  to  act.  Finally,  Geo.  Meyer  and 
Sir  W«  Koberts  covenanted,  that  they  should 
forthwith  pay  off  and  discliarge  the  princi- 

gd  monies  due  and  to  become  due  to  the 
rownings,  and  their  or  his  executors,  admi- 
nistrators, or  assigns,  by  virtue  of  their 
before-mentioned  security;  and  cause  and 
procure  that  security  to  be  postponed  to  the 
security  intended  to  be  made  to  J.  W.  Bozon 
by  the  now-stating  indenture,  and  to  be 
postponed  to  all  his  rights,  chums,  and  inte- 
rest under  the  now-stating  indenture ;  and 
that  the  security  of  J.  Browning  and  R.  A. 
Browning,  and  of  all  claiming  or  to  claim 
under  them,  should  thenceforth  be  post- 
poned as  against  the  security  of  Bozon  and 
Tilde. 

Upon  the  execution  of  this  last-mentioned 
indenture.  Sir  W.  Roberts  paid  the  sums  of 
4fi07L  Us.  lltL  and  1,892/.  5f.  Icf.,  and 
delivered  to  Bozon  the  twenty-seven  bills  of 
exchange.  Of  these,  tlie  first  four  were 
duly  paid ;  but  such  of  the  remainder  as  had 
become  due  were  dishonoured.  In  conse- 
quence of  this  default,  Bozon  took  mea- 
sures to  bring  to  sale  the  property  com- 
prised in  the  indentures.  Accordingly,  the 
trustees  took  measures  for  that  purpose; 
but  immediately  before  the  sale,  Oliverson, 
having  taken  legal  advice  concerning  hi^ 
responsibilities  as  trustee,  declined  to  act  in 
the  trust;  and,  on  the  19th  day  of  No- 
vember, 1824,  Bozon,  by  deed,  appointed 
Cole,  who  had  formerly  been  a  clerk  of  his 
own,  and  was  alleged  to  be  entirely  under 
his  influence,  to  be  a  trustee  in  the  place  of 
Mr.  Oliverson. 

The  bill  was  filed  in  December,  1 824,  by 
Sir  W.  Roberts,  against  the  trustees,  Bozon, 
Tink,  the  assignees  of  Rowe  (who  had  be- 
come bankrupt),  the  assignees  of  the  Brown- 
nings  (who  had  also  become  bankrupt,  and 
to  whom  a  considerable  sum  was  still  due 
-upon  their  security),  Meyer,  Hazard,  and 
William  Mansell  Tweedy.  It  charged, — 
that  there  was  not  then^  nor  were  there  in 
tlie  months  of  September,    Octobef,  and 
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November  preceding,  any  estate  or  autho- 
rity vested  in  J.  W.  Bozon,  S.  Darke,  and 
Robert  Cole,  or  any  of  them,  enabling  them, 
or  any  of  them,  to  sell  any  part  of  the  pre- 
mises conveyed  by  the  indenture  of  the  27th 
March,  1824* ; — that  there  had  not  been  any 
such  notice  given,  as  was  required  by  the 
indenture  of  the  27th  of  March,  1821,  to  be 
^ven,  before  any  part  of  the  premises  should 
be  sold ; — but  that  nevertheless  J.  W.  Bozon, 
and  by  his  direction,  Darke  and  Cole,  caused 
the  premises  to  be  advertised  for  sale,  and, 
afler  various  postponements,  proceeded  on 
the  24tli  of  November,  (only  two  days*  no- 
tice having  been  given  that  the  sale  would 
take  place  on  that  day),  to  sell,  among 
other  things,  forty  equal  sixty-fourth  shares 
of  certain  mines  in  Cornwall.  The  sale  took 
place  at  St.  Austell,  in  that  county.  Among 
the  conditions  of  sale,  was  the  following : — r 

"  The  purchaser,  immediately  on  his  beinj 
declared  purchaser,  shall  pay  a  deposit  of 
25L  per  centum,  in  part  of  his  purdiase  mo- 
ney, and  also  the  duty  payable  to  his  Ma- 
jesty in  respect  of  sales  by  auction,  and  the 
auctioneer's  charge  for  selling,  one  guinea  on 
each  (64th)  share,  and  tlie  expense  of  stamps 
and  postage  for  the  contract  for  the  due 
performance  of  tliese  conditions,  to  which 
he  shall  also  immediately  subscijbe  his 
name,  and  in  de&ult  of  a  compliance  with 
either  of  these  terms,  the  vendors,  or  auc- 
tioneers on  their  behalf,  shall  be  at  liberty 
either  thereupon,  or  witliin  14  days  there- 
afler,  to  declare  the  purchase  void ;  ,and  if 
thereupon,  that  they  shall  be  at  liberty,  but 
not  o))liged,to  put  |ip  the  propei:ty  again  at, 
ox  48  from  the  bidding  iqnnedfiU^y  preced- 
ing ;  and  the  bidding  of  suchde&ulting  party, 
or  any  one  on  his  behalf,  may  be  rejected. 

On  the  m<Nnung  of  the  i^e,  a  notice  from 
Sir  W.  Roberts,  protesting  against  it«  was 
served  on  Bozon  and  the  trustees.  There  was 
alao  served  a  notice  from  the  assignees  of 
the  Brownii^s,  dated  the  1 7th  of  November, 
and  stating  that  these  gentlemen  intended 
to  exercise  ^  the  powers  of  sale  given  them 
by  the  ind«»tures  of  June  1822.  However, 
tl)e  ^e  proceeded,  and  the  premises  'Were 
k^DOcked  down  to  Mr.  Francis  Vivian,  at 
the  price  of  16,800^.  The  bill  stated  that 
the  plaintiff's  solici|or  immediately  g4ve  Mr* 
F.  Vivian  notice  not  to.  pay  any  deposit  to 
ihe  auction^r;  that  on  the  other  liand, 
«!..  W«  J3ozan  foj(|hwith;«8ked  Mr.  Vivia^ 


whether  he  was  prepared  instantly  to  pay 
down  the  sum  of  4«2P0/.  in  bank  notes  ;  and 
that  Vivian  having  declared  that  he  was 
not  prepared  to  pay  down  the  required  de- 
posit forthwith,  Bozon,  Darke,  and  the 
auctioneer  by  their  direction,  declared  the 
purchase  by  F.  Vivian  void.  The  premi- 
ses were  then  put  up  to  sale  at  the  bidding 
immediately  preceding  that  of  Vivian, 
namely,  16,750/.  which  had  been  offered 
by  William  Mansell  Tweedy ;  but  he  hav- 
ing declined  to  adhere  to  such  bidding,  and 
otlier  bidders  having  also  refused  to  buy  at 
the  prices  which  they  had  previously  of- 
fered, tlie  premises  were  finally  put  up  at 
a  sum  under  13,200/.,  and  sold  to  Mr. 
Mansell  Tweedy  for  the  sum  of  15,400/.  . 
The  bill  alleged,  that  J.  W.  Bozon 
pretended  that  he  did,  on  the  14th  of 
November,  1822,  cause  a  notice  in  writ- 
ing to  be  served  on  J.  Rowe,  that  he, 
Bozon,  would,  at  the  expiration  of  three 
calendar  months  from  the  date  of  such  no- 
tice, carry  into  execution  the  trusts  of  the 
indenture  of  the  27th  of  March,  1821,  for 
the  sale  of  the  hereditaments  and  premises 
thereby  appointed,  assigned,  and  made 
saleable  ;  and  he  further  pretended,  that 
by  virtue  of  such  notice,  and  under  that  in- 
denture, he  had,  upon  tlie  24th  of  Novem- 
ber last  past,  and  still  had  competent  autho- 
rity ^o  cause  any  part  of  the  premises  to  be 
sold  :  whereas  the  plaintiff  charged,  that^  if 
any  such  notice  wa^  ^ven  to  J.  Rowe  by 
Bozon,  he  (Bozoii).  had  at  that  time  no  au- 
thority to  give  any- such  notice,  and  that  he 
never  di4  ^y  ftct  in  pursuance  of  such  no- 
tice, but,  on  the  contrary,  repeatedly  waiv- 
ed *and  abandoned  the  same,  and  that  the 
notice,  even  if  it  had  not  been  void  origi- 
nally, or  waived  subsequently,  could  liave 
no  operation  or  effect  in  the  month  of  Nov. 
1824.  The  bill  also  charged,  tliat  the 
sums  secured  to  Bozon  and  Tink  by  the  ior 
dentures  of  March  1821,  and  March  1824, 
were,  in  truth,  not  due. to  them ; — that  those 
sums  were  composed  of  charges  of  qom^ 
pound  interest,  of  unreasonable  bills  of 
costs  for  law  business,  which  costs  \^d  ne- 
ver been  taxed,  and  of  other  improper 
items  ; — and  that  in  iact  there  had  never 
been  any  examination  or  settlement  of  ac- 
counts between  Rowe  and  Bozon,  but  that 
Bozon  had  availed  himself  of  tlie  influence 
which  his  character  of  solicitor  to  Rowe 
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gave  Um,  and  of  the  embarrassed  situation 
of  that  gentlenuin's  circumstances,  to  obtain 
from  him  the  securities  under  which  the 
sale  was  made. 

The  bill  prayed,  among  other  things,  that 
an  account  might  be  taken  of  what  was 
fiurly  due  from  Rowe  to  Bozon  and  Tink  ; 
that  the  indentures  ofthe  27th  March,  1621, 
and  the  27th  March,  1824,  might  stand  as 
a  security  to  Bo'zon  and  Tink  only  for  so 
much  as  was  really  owing  to  them  ;  that  the 
sale  which  took  place  on  the  24th  of  Nov. 
might  be  declared  to  have  been  made  with- 
out due  authority ;  that  it  might  be  re- 
scinded, as  having  been  made  without,  or 
not  in  pursuance  of  due  authority,  and  con- 
ducted with  negligence  and  fraud ;  and,  in 
the  meantime,  that  Bozon,  the  trustees, 
and  Mr.,M.  Tweedy,  the  purchaser,  might  be 
restrained  from  completing  the  purchase. 

Upon  dBBdavits  verifying  the  allegations 
ofthebfll. 

An  application  for  an  injunction  having 
been  made  to  the  Lord  Chancellor  ex  parity 
his  Lordship  was  pleased  to  order  that  tho 
motion  ^hould  stand  over  for  a  few  days* 
and  that  Mr.  Bozon  should^  in  the  mean- 
time, file  affidavits  or  put  in  his  answer. 

Accordingly,  Bozon,  Darke,  and  Cole  put 
in  their  joint  answer.  In  it  Bozon  insisted, 
that  the  sums  secured  by  the  deeds  of  1 821 
and  1824  were  fairly  owing  to  him  from 
Rowe,  and  denied  that  any  part  of  the  debt 
was  composed  of  bills  of  costs;  or  (except 
a  small  sum  of  a  few  pounds  included  in  the 
balance  secured  by  tne  deed  of  1824,)  of 
any  charges  of  compound  interest.  He  in- 
sisted on  the  notice  given  by  him  in  Nov. 
1B24,  as  a  compliance  with  the  condition 
imposed  by  the  indenture  of  the  >  27th  of 
March,  1821 ;  and  he  and  the  trustees  con- 
tended, that  the  sale  was  mad^  by  due  au- 
diority.  It  appeared,  also,  that  many  com- 
munications with  respect  to  the  intended 
sale  had  been  made  to  Rowe  and  Sir  Walter 
Roberts,  at  whose  request  it  had  been  se- 
veral times  postponed;  and  that  the  condi- 
tions of  sale  had  been  submitted  to  them. 
With  respect  to  what  happened  at  the  ume 
6f  the  sale,  it  was  expressly  sworn,  and  in- 
deed was  not  denied  on  the  other  side,  that 
Vivian  was  merely  a  nominal  bidder, — that 
he  acted  in  fact  under  the  direction  of  Sir 
Waher  Roberts,  or  Rowe,-^nd  that  he  had 


no  intention  or  means  of  being  a  homd  fie 
purchaser.  The  answer  also  set  fbrth  an 
indenture,  dated  tiie  27th  of  March,  1824, 
and  made  between  Rowe  of  the  first  part, 
(though  at  that  time  an  uncertificated  bank- 
mpt),  Bozon  and  Tink  of  the  second  part, 
and  Bozon  of  the  third  part;  by  which,  af^er 
reciting  the  before-mentioned  indenture  of 
even  date  therewith,  Rowe  declared  that 
that  indenture  was  entered  into  and  execu- 
ted with  his  privity  and  approbation,  and 
that  he  thereby  ratified  and  confirmed  the 
same. 

It  was  admitted  by  the  answer,  that  on 
the  ISth  of  November,  Mr.  Oliverson  signi- 
fied his  intention  of  retiring  from  the  trust 
— that,  on  the  18th  and  19ui  of  November, 
the  indentures  nominating  Cole  a  trustee  in 
his  stead  were  executed — and  that  Cole  be- 
ffan  to  act  as  a  trustee  only  on  die  21st  of 
November. 

The  motion  for  the  injunction  was  re- 
newed, afber  the  filing  of  the  answer. 

Mr.  Heald,  Mr.  Sugde%  Mr.  Teed^  and 
Mr.  RuBsellf  appeared  in  support  of  the 
motion ; 

The  Solicitor  General^  Mr.  Hornet  and 
Mr,  Knightt  appeared  to  oppose  it. 

In  support  of  the  motion  it  was  argued^ 
diat  Bozon's  power  of  sale  arose  entirely 
&€m  the  indenture  of  the  27th  March  1 821 ; 
— diat  by  that  indenture  he  was  requested  to 
give  diree  months*  notice  before  he  proceed- 
^  to  a  sale ; — that  no  such  notice  had  been 
given— and,  therefore,  that  no  valid  sale 
coitld  be  made.  The  notice  given  in  No- 
vember 1822  was  of  no  avail ;  for  at  that 
time  Bozon  had  no  power  either  to  give  the 
notice  or  to  act  according  to  it ;  inasmuch 
as,  by  his  joining  in  the  conveyance  to  the 
Brownings,  he  had  parted  with  the  interest 
which  enabled  him  to  sell,  and  annihilated 
his  power  of  giving  notice.  The  Brownings 
were  to  have  the  power  of  sale,  and  their 
power  was  not  to  be  exercised  till  after  six 
months*  notice,  and  afler  June  1824.  Bozon 
Could  not  exercise  a  power  inconsistent  with 
theirs,  nor  give  notice  of  a  sale  incompatible 
^ith  their  rights.  Therefore,  the  notice 
was  originally  a  nullity.  It  was  likewise 
objectionable,  because  it  was  not  given  to 
iStte  Brownings  as  well  as  to  Rowe,  since  the 
Srowniags  were,  at  that  time,  ^  assignees 
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-pro  kmio  of  Rowe'i  int^est.  Besides,  the 
notice  had  not  been  acted  upon  ; '  the  sub- 
sequent conduct,  of  the  parties  proved,  that 
it  had  been  abandoned:  the  mere  exe- 
cution of  the  indenture  of  the  27th  March, 
,  1824»,  to  which  Sir  Walter  Roberts  was  a 
party,  was  a  waiver  of  it.  At  all  events  it 
could  not  bind  the  beneficial  interest  of  Sir 
Walter  Roberts. 

Not  only  was  the  sale  invalid  for  want  of 
notice ;  but  the  very  power  of  sale,  or  trust 
for  sale,  which  Bozon  once  had,  was  gone 
by  the  assignment  to  the  Brownings. 

Besides  the  trusts  of  the  deed  of  1824 
were  different  from  those  of  the  deed  of 
.1821 ;  and  Rowe's  assignees  were  no  par- 
ties to  it.  The  deed  by  which  Rowe  him- 
self, though  at  that  time  a  bankrupt,  effect- 
ed to  ratify  the  conveyance  to  Oliverson 
and  Darke,  was  of  no  avail.  Indeed,  it 
was  a  strong  feature  of  improper  dealing. 
Therefore,  even  if  the  trust  to  sell  for  the 
purposes  of  the  latter 'deed  had  continued 
m  elective  operation,  it  could  not  have  en- 
abled Bozon  to  create  a  power  of  sale  upon 
different  trusts. 

It  was  also  argued,  that  Cole  was  not 
such  a  trustee,  as,  upon  the  fair  construc- 
tion of  the  deed  of  1 834,  could  be  authorized 
to  proceed  to  a  sale.  In  proceeding  to  a 
sale,  and  in  conducting  it,  all  the  parties 
beneficially  interested  were  to  have  the  ad- 
vantage of  the  knowledge,  impartiality,  and 
judgment  of  both  the  trustees ;  and  those 
trustees  were  bound  to  act  according  to 
their  best  discretion.  Had  this  been  the 
case?    In  determining  to  sell,* and  in  the 

Separations  for  a  sale,  Oliverson  and 
arke  had  acted.  On  the  13  th  of  Novem- 
ber Oliverson  retired ;  and  by  so  doing  he 
took  away  from  the  sale  the  sanction  and 
protection  of  his  judgment  and  discretion. 
Then  on  the  19  th  of  November  Cole  is 
appointed  a  trustee  ;  on  the  2l3t  he  begins 
to  act  in  that  capacity ;  and  two  days  after- 
wards, the  sale  takes  place.  Is  it  possible 
to.  beUeve,  that  under  such  circumstances, 
the  sale  was  made  bondjide  under  the  direc- 
tion, and  with  the  benefit  of  the  discretion 
of  two  impartial  trustees  ? 

Then,  the  sale  itself  was  conducted  im- 
properly- By  the  conditions,  afler  Vivian*s 
purchase  had  been  annulled,  the  vendoirs 
could  not  straightway  set  up  the  premises 
ibr  less  than  ISJSOL,  which  was  thebid- 
VoL.  III.    CH. 


ding  next  to  Vivian's.  They,  however,  pvt 
them  up  at  a  little  more  than  13,000/. ;  and 
finally,  the  very  man  was  declared  the  pur- 
chaser at  the  sum  of  15,400/.,  who,  half  an 
hour  before,  had  offered  for  the  same  pro- 
perty, 16,750/.  Could  a  court  of  equity 
allow  such  a  sale  to  stand  7 

The  conditions  of  sale,  too,  were  im- 
proper. An  immediate  deposit  of  25 L  per 
cent,  on  so  large  a  purchase  was  improvi- 
dent, and  likely  to  deter  bidders. 

Lastly,  the  only  purpose  of  the  sale  was 
to  work  out  the  payment  of  the  debt  due  to 
Bozon.  But  that  debt  was  itself  impeach- 
ed ;  and  the  very  deed  by  which  a  security 
for  the  payment  of  it  was  created,  was  of 
such  a  kind  as  ought  to  excite  the  sus- 
'  picion  of  the  Court. 

On  the  other  hand  it  was  argued,  that 
the  deed  of  June  1822  was  intended  only 
to  create  a  security  to  tlie  Brownings,  which 
should  have  priority  over  Bozon's ;  that  for 
every  other  purpose,  Bozon's  powers  and 
rights  under  the  deed  of  March  1821,  were 
to  remain  unimpaired ;  that,  therefore, 
if  the  debt  due  to  the  Brownings  were 
paid  off,  the  indenture  of  March  1821  would 
be  in  full  force  ;  that,  as  against  this  plain- 
tiff the  Court  must  consider  that  incum-  . 
brance  as  having  ceased  to  exist,  because 
he  had,  by  the  deed  of  March  1 824,  cove- 

,  nanted  to  pay  it  off,  and  consequently,  that 
as  against  him  Bozon  was  entitled  to  exer- 
cise every  right  and  power  conferred  on  him 
by  the  original  security  from  Rowe. 

Whether  that  security  was  of  itself  a 
proper  one,  and  whether  Bozon's  debt 
could  be  impeached,  it  was  unnecessary  to 
inquire;  for  these  were  questions  to  be 
raised  by  Rowe  and  his  assignees :  and  while 
they  declined  to  agitate  them.  Sir  Walter 
Roberts  was  not  the  person  to  complain. 

So  far  as  the  present  plaintiff  could  be 
heard  by  the  Court,  the  deed  of  March 
1 824  was  the  only  instrument  to  be  looked 
at.  Under  that  indenture  the  trustees  had 
a  clear  right  to  proceed  to  a  sale ;  and  they 
both  swore  that  they  had  conducted  the  sale 
according  to  the  best  of  their  judgment  and 
discretion.     If  the  sale  had  been  damped, 

'  that  effect  was  to  be  ascribed  to  the  pro- 
ceedings of  tlie  plaintiff,  and  of  the  persons 
acting  in  concurrence  with  him,  who,  by 
their  protests  and  notices,  and  by  setting  up 
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Vivian  as  a  fictitious  purchaser,  had  en- 
deavoured to  deter  bond  Jide  bidders  from 
coming  forward.  The  subsequent  sale  to 
Tweedy  was  surely  not  to  be  impeached  by 
reason  of  the  doubtful  construction  of  a 
condition  of  sale,  when  the  question  of  con- 
struction was  raised  only  in  consequence  of 
the  fraudulent  biddings  of  an  agent  of  the 
plaintiff's. 

Lord  Chancellor, — ^This  is  an  application 
for  an  injunction  on  a  bill  filed  by  Sir 
Walter  Roberts.  John  Wells  Bozon  is  the 
principal  defendant:  the  otlier  defendants 
are,  Tink,  (who  was  formerly  in  partnership 
with  Bozon  as  a  solicitor) ;  Messrs.  Darke 
and  Cole  the  trustees  of  the  property ;  Mr. 
Tweedy  the  purchaser;  the  assignees  of 
Mr. .  Joshua  Rowe,.  from  whom  ultimately 
all  the  interests  of  the  other  parties  are  de- 
rived ;  the  assignees  of  gentlemen  of  the 
name  of  Browning,  who  have  a  charge 
upon  the  property ;  Mr.  Meyer,  who  had 
come  under  liabilities,  and  acquired  interests 
in  the  property  by  the  same  deed  under 
which  the  interests  of  the  plaintiff  arose  ; 
and  Mr.  Hazard,  who  has  become  a  sharer 
in  those  liabilities.  The  prayer  is,  that 
an  account  may  be  taken  of  all  the  sums 
justly  due  and  owing  from  Rowe  to  Bozon 
and  Tink,  or  either  of  them ; — that  cer- 
tain indentures,  which  purport  to  be  secu- 
rities for  ascertained  sums,  may  be  de- 
creed to  be  a  security  only  for  so  much 
as  upon  such  account  shall  be  found  due 
to  ^ozon; — that  it  may  be  declared  that 
Darke  and  Cole  had  no  estate,  interest,  or 
authority  in  the  premises  in  question,  en- 
abling them  to  s^l  the  same,  and  that  the 
sale  was  fraudulent  and  void,  and  not  in 
pursuance  of  their  power ; — and  that  the  par- 
ties may  be  restrained  from  proceeding  to 
complete  the  purchase  by  Tweedy,  or  to 
make  other  sales.  Besides  the  special  in- 
junction which  is  nov^  applied  for,  the  bill 
prays  also  the  common  injunction  in  respect 
of  the  bills  of  exchange  which  Sir  Walter 
Roberts  and  Mr.  Meyer  have  delivered  to 
Bozon. 

I  have  already  remarked,  that  the  bill  is 
filed  by  Sir  Waiter  Roberts  alOne.  Now, 
looking  at  the  interests  of  other  persons,  he 
may  be  entitled  to  relief  indirectly,  though 
not  directly.  He  may  make  a  case  in  this 
way— by  saying,  *' other  persons  are  entitled 


to  relief,  and  I  clahn  relief  through  tli^nL^ 
But  admitting  that  he  may  have  such  a  case, 
the  Court  wiU  not  interfere  to  give  effect  to 
his  indirect  equities,  when  he  is  the  only 
person  who  comes  before  the  Court,  and 
those,  through  whom  he  claims,  make  no 
demand. 

The  first  deed  stated  in  the  bill  is  that  of 
March  1821.  Now,  itdoeS  not  follow,  that, 
even  if  Mr.  Rowe  could  complain  effectually 
of  this  deed.  Sir  Walter  Roberts  would  have 
an  equity  to  interfere  against  the  particular 
contract  contained  in  it,  especially  when 
those,  of  whose  equities  he  asks  the  benefit, 
stand  by  without  insisting  on  them.  This 
deed  of  1821,  afler  reciting  various  instru- 
ments, proceeds  to  state  that  Rowe  was 
indebted  in  certain  sums  to  Bozon  and  Tink 
up  to  a  certain  time — that  he  was  indebted 
to  Bozon  on  his  private  account  in  a  certain 
other  sum — and  that  Bozon  had  become 
liable  and  bound  to  pay  other  sums  for 
Rowe ;  and  a  security  for  the  payment  of 
all  these  sums  is  created.  Now  the  bill 
impeaches  the  security  on  the  ground,  that 
all  those  sums  were  not  in  fact  due  from 
Rowe  to  Bozon  and  Tink.  I  cannot,  how- 
ever, see  how  Sir  Walter  Roberts  is  to 
prevail  by  means  of  this  indirect  equity : 
for,  at  the  time  when  the  deed  of  1824  was 
executed,  it  was  quite  competent  for  him  to 
determine,  whether  he  would  have  an  in- 
vestigation of  the  accounts  between  Rowe 
on  the  one  hand,  and  Bozon  and  Tink  on 
the  other,  or  whether  he  would  admit  that 
the  state  of  the  debt  was  that  which  the 
deed  represents  it  to  be. 

The  deed  then  proceeds  to  state,  that  it 
was  the  intention  to  se<mre  to  Bozon,  not 
only  the  sums  then  due,  but  all  other  sums 
which  might  at  any  time  become  due  to 
him  from  Kowe  upon  the  balance  of  any 
account,  or  which  Bozon  might  be  charge- 
able with  or  expend  on  accoimt  of  or  to  the 
use  of  Rowe.  The  deed  cannot  be  objected 
to  in  respect  of  this  clause :  for  a  Court 
would  construe  the  words  to  mean,  on  such 
accounts  as  should  have  been  properiy 
balanced,  and  such  monies  as  Bozon  should 
have  become  properly  chargeable  with  on 
account  of  Rowe. 

,  Then  Bozon  is  himself  made  the  trustee. 
It  would  have  been  more  prudent  for  him 
not  to  have  taken  upon  himself  that  charac- 
ter. But  it  is  too  much  to  say,  that  if  the  one 
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ptrty  has  io  much  confidence  in  the  other, 
as  to  accede  to  such  an  arrangement,  this 
Court  is  for  that  reason  to  impeach  the 
transaction. 

It  is  next  provided,  that  if  Rowe  shall 
make  default  in  paying  the  sums  stated,  and 
at  die  appointed  time,  Bozon  may,  at  any 
dme  after  the  ensuing  20th  of  Jime,  make 
sale  and  absolutely  dispose  of  the  premises 
conveyed  to  him  upon  trust ;  "  of  which  de- 
fault," it  is  stipulated,  **  the  production  of 
these  presents  shall  be  deemed  conclusive 
evidence."  This  ia  an  extremely  strong 
dause ;  but,  perhaps,  it  may  be  one  of  the 
many  new  improvements  in  conveyancing, 
idiidi  make  conveyancing  so  di&rent  fix)m 
what  it  was  when  I  had  any  practice  in  that 
part  of  law. 

The  counsel  for  Bozon. stated,  that  it  was 
a  usual  dause  in  deeds  of  trust  for  sale. 

The  Lard  Chancellor  inquired  of  Mr. 
SngdeUt  how  the  practice  was  in  that  ire* 
spect. 

Mr^  Sugden  admitted,  that  the  dause  was 
nsually  inserted  in  deeds  like  the  present. 

Lord  Chancellor, — ^How  can  it  be  right, 
that  such  a  clause  should  be  introduced 
into  a  deed}  under  which  the  party  is  a  trus- 
tee for  himself  ? 

Then  there  is  a  clause  that  it  shall  not  be 
necessary  for  the  purchasers  to  inquire, 
whether  a  sale  was  proper,  &c.  Here,  too, 
it  must  be  recollected,  that  this  is  a  dause 
to  be  acted  upon,  not  by  a  middle  person, 
who  is  to  do  his  duty  between  the  cestuis  que 
trust ;  but  Bozon  is  himsdf  made  trustee 
to  do  all  those  acts. 

Upon  the  whole,  I  must  say,  that  this 
deed  seems  to  me  of  a  very  extraordinary 
kind ;  and  that  there  are  clauses  in  it,  upon 
which  it  would  be  very  difficult  to  induce  a 
court  of  equity  to  act. 

However,  it  does  not  appear  to  me  to  be 
competent,  to  the  plaintiff  in  this  suit,  to 
complain  of  the  deed  of  1821.  When  the 
deed  of  1824  was  executed,  it  was  for  him 
to  judge,  whether  he  would  take  for  grant- 
ed, that  the  amount  of  the  debt  due  to 
fiozon  a^  Tink,  was  what  it  is  there  stated 
to  be,  and  would  make  himself  a  party  to  a 
transaction,  proceeding  upon  that  assump- 
tion.    Having  made  an  arrangement  upon 


that  basis,  and  not  having  chosen  to  ques- 
tion the  amount  of  the  debt  when  it  was 
open  for  him  to  do  so,  it  would  be  going 
very  far  to  say,  that  he  may  now  undo  that 
which  he  then  did;  and  that  the  whole 
accounts  shall  now  be  investigated,  as  if  no 
subsequent  transactions  had  taken  pku^e : 
and  that,  too,  not  at  the  instance  of  Mr* 
Rowe,  but  at  the  instance  of  Sir  Walter 
Roberts  alone. 

Then  comes  the  deed  of  1822.  And,  I 
confess,  I  was  strongly  impressed  by  the 
argument  of  the  plaintiff  on  this  instrument, 
arising  from  the  interest  of  the  Brownings, 
or  their  assignees,  in  the  premises  which 
have  been  soM.  But  by  the  deed  of  1824, 
Sir  Walter  Roberts  covenants  to  pay  off  the 
Brownings.  If  he  had  performed  his  cove- 
nant, their  interest  woiud  have  been  out  of 
the  question.  Shall  he  then  derive  a  valid 
objection  from  his  own  failure  to  perform 
his  covenant  ? 

With  respect  to  the  subject  of  the  three 
months*  notice,  (and  in  a  case  like  this  the 
notice  is  veiy  material,  particularly  with  re- 
ference to  the  nature  of  the  properQr,)  the 
notice  tliat  was  given  cannot,  in  any  mode 
of  viewing  the  question,  affect  benefidal 
interests  under  the  deed  of  1822.  How- 
ever, if  the  requisite  notice  has  not  been 
given,  that  is  an  objection  to  the  title, 
which  the  trustees  for  sale  can  make  ;  and  I 
apprehend  that  the  Court  will  not  interfere, 
merely  on  the  ground  that  a  good  title  can- 
not be  shown.  If  it  turns  out  that  the 
tide,  which  the  trustees  can  make,  is  bad, 
all  the  parties  may  incur  weighty  liabi- 
lities. 

Upon  the  whole,  the  nature  of  the  deeds 
affords  no  ground  for  the  interference  of 
the  Court ;  and  the  case  must  depend  almost 
entirely  on  what  passed  with  respect  to  the 
sale. 

The  conditions  of  sale  are  not  in  them- 
selves objectionable ;  and  afler  what  is 
stated  in  the  answer,  with  respect  to  the 
declarations  concerning  them,  made  by  the 
plaintiff  and  the  other  parties  interested,  I  do 
not  see  how  they  coidd  be  permitted  to  find 
fkult  with  them  now.  Then  the  question 
comes — ^has  this  sale  been  conducted  ac- 
cording to  those  conditions  ?  The  fourth 
condition  provides,  that,  if  a  purchase  is  de- 
clared void,  the  vendors  shall  be  "at  liberty 
to  put  up  the  property  as  and  from  the  bid- 
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ding  immediately  preceding  the  bidding  of 
the  defaulting  party."  I  take  it,  therefore, 
that  by  the  conditions  of  sale,  these  parties 
have  stipulated  with  each  other,  that,  if  the 
person,  who  is  declared  the  best  bidder, 
does  not  make  good  his  offer,  and  if  they, 
at  the  same  time,  proceed  to  another  sale, 
the  property  shall  be  put  up  at  the  next 
best  bidding.  And  I  cannot  admit  that  it 
was  competent  to  any  one  at  that  time,  to 
bid  downwards  from  that  next  best  bidding. 
I  cannot,  therefore,  admit  that  the  premises 
ought  to  have  been  put  up  for  less  than 
1 GJ50L  Then  a  question  wiU  arise,  whether 
a  court  of  equity  would  either  carry  into  ex- 
ecution, or  permit  to  be  carried  into  execu- 
tion, a  sale,  where,  supposing  all  the  pro- 
ceedings to  have  been  fair,  a  purchaser  was 
to  get  the  property  for  between  fifteen  and 
sixteen  thousand  pounds,  though  the  same 
purchaser  had,  a  few  minutes  before,  stated 
by  his  bidding,  that  he  deemed  it  worth 
16,750/.  My  own  opinion  is,  that  the  Court 
would  not  carry  into  execution  such  a  sale, 
even  if  the  construction  of  the  condition 
were  only  doubtfiil. 

Then  comes  another  question, — whether 
the  Court  will,  by  injunction,  stay  the  exe- 
cution of  such  a  contract,  or  will  permit  it 
to  be  carried  into  execution  by  the  parties 
at  their  own  hazard,  regard  being  had  to  this 
— ^that  the  will  Court  always  have  the  power 
of  calling  on  each  and  every  of  the  parties 
to  pay  the  difference  between  the  prices 
hid  by  Tweedy  and  the  price  at  which  he 
bought ;  and  that  the  property  itself  will 
'be  a  security  for  that  difference? 

Then  comes  the  important  point,  with  re- 
spect to  the  interposition  of  Cole  as  a  trus- 
tee. I  confess  I  have  great  doubts  whether 
he  was  duly  appointed  a  trustee,  for  the 
purpose  of  proceeding  to  this  sale ;  for 
when  a  trustee,  having  acted  up  to  a  certain 
point,  is  desirous  of  withdrawing,  and  has  it 
m  his  power  to  do  so ;  yet  the  new  trustee, 
who  comes  in,  in  his  stead,  must  be  such  a 
person  as  will  act  with  as  much  regard  to, 
and  as  beneficially  for,  all  the  cestuis  que 
trustj  as  the  knowledge  of  the  retiring 
trustee  would  have  enabled  him  to  do.  Sir 
Walter  Roberts  has  a  clear  interest  in  the 
execution  of  this  trust.  Supposing  him  to 
have  no  other  equity  than  that  which  arises 
from  the  deed  of  18124 ;  stiU  it  is  the  duty 
of  the  trustees  to  see  that. the  estates. are 


sold,  so  as  to  work  for  him  as  much  libera* 
tion  firom  his  engagements  as  possible. 

If  the  Court  does  not  grant  the  iniunction 
in  this  case,  yet  there  are  several  points 
which  must  be  kept  open  in  order  to  set  the 
matter  right  in  the  particulars,  with  respect 
to  which  iha  ve  suggested  difficulties.  I  do  not 
know  that  it  is  of  much  consequence  to  the 
plaintiff  in  this  case,  that  the  injunction 
should  be  granted ;  for  Bozon,  Darke,  Cole, 
and  Tweedy,  will  not,  on  that  account,  the 
more  easily  surmount  the  objections,  parti- 
cularly with  reference  to  the  order  which  I 
shall  make,  specifying  these  objections. 

The  Lord  Chancellor  stated  that  he  would 
frame  the  order  himself. 


On  the  4th  of  February,  his  Lordship 
delivered  the  minutes  of  the  order :  they 
were  as  follows  : — 

"  The  Court  refuses  the  motion ;  but  this 
is  not  to  prejudice  any  question  that  may 
be  made  upon  the  hearing  of  the  cause, 
and  especially  the  question,  whether  the  sale 
could  be  properly  made  by  Darke  and  Cole^ 
regard  being  had  to  the  time  and  circum- 
stances of  Cole's  appointment  as  trustee;  in 
tlie  room  of  Oliverson ;  and,  whether,  if  it 
could  not  be  so  made  by  them,  they  and  Bo- 
zon conveying  the  estate,  and  Tweedy,  and  die 
estate  may  not  be  made  liable,  if  the  sale  is 
completed,  for  the  difference  between  the 
fill)  value  of  the  property  sold,  and  the  sum 
which,  according  to  Tweedy *s  last  bidding, 
shall  be  paid  by  Tweedy ; — and  also  the 
question,  whether,  if  the  sale  could  be  pro*- 
perly  made  by  Darke  and  Cole,  after  Vivian 
was  discharged  as  a  purchaser,  the  pro«- 
perty,  according  to  the  conditions  of  sale, 
could  be  immediately  put  up  to  sale  at  a 
sum  less  than  Tweedy  had  bid  for  it, 
before  Vivian  was  so  discharged;  and, 
whether,  if  the  same  shall  be  conveyed  to 
Tweedy  for  a  less  sum,  he  and  the  estate 
purchased,  and  Darke  and  Cole  conveying, 
and  Bozon,  may  not  be  made  liable  to  ac- 
count for  the  difference  between  the  last 
bidding  of  Tweedy,  and  the  sum  at  which 
he  finally  purchased : — and  let  the  costs  of 
the  motion  be  reserved  till  the  hearing  of 
the  cause." 
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ATTORNEY  GENERAL  V.  LECR- 
HERE. 


In  a  chariiy  ir^ormation^  it  is  irregular 
for  per  sans f  ^^^  ifdudntants  of  a  parish  tn- 
terested  in  the  charity^  but  ^t  being  parties 
to  the  information^  to  present  a  petition  in  the 
cause ;  nor  is  the  irregtdarity  cured  by  the 
circumstance  of  a  defendant  to  the  informa'^ 
turn  being  a  petitioner  along  with  them. 

This  was  an  information  to  establish  a 
charity,  and  to  have  trustees  appointed. 

A  decree  had  been  made  m  the  cause* 
and  a  reference  to  the  Master  had  been  di- 
rected. The  Master  had  reported,  that 
certain  persons  ought  to  be  appointed  trus- 
tees ;  the  report  had  been  confirmed ;  and 
these  persons  had  accordingly  been  appoint- 
ed. 

Afterwards  a  petition  was  presented  by 
some  of  the  inhabitantsof  oneof  the  parishes 
interested  in  the  charity.  They  were  dis- 
satisfied with  the  appointment  of  trustees, 
which  had  been  made;  and  prayed  for 
some  alterations  in  it«> 

Mr.  Sugden  appeared  for  the  petition ; 
Mr.  Ptmberton,  contra. 

An  objection  was  taken,  that  the  petition 
was  irregular ;  because  the  petitioners  were 
not  parties  to  the  information.  If  such  a 
petition  could  be  sustained,  every  person 
in  any  of  the  parishes  interested  in  the 
charity  might  present  a  petition. 

Mr,  Sugden  replied,  that  Clarke,  one  of 
the  petitioners,  was  a  defendant  to  the  in- 
formation ;  he  therefore  had  a  right  to  pe- 
tition ;  and,  as  his  petition,  it  ought  to  be 
heard  and  determined. 

Vice  ChaneeUor. — Clarke  might  have  a 
right  to  petition  alone ;  but  if  he  chooses  to 
join  himself  with  odiers,  who  have  no  right 
to  petition,  the  whole  proceeding  is  irre- 
gular. 

The  petition  was  dismissed  with  costs. 


7. 1824.  ■> 
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CAWTHORNB  V.CHALIE. 


Nov.  1824. 
Feb. 

Demurrer — Parties — Limited  administra' 
tion. 

A,  B,  and  C  being  partners^  A  dies  intes*- 
iate ;  the  partnership  u  continued  by  Band  C, 


without  any  settlement  of  accounts ;  and  B 
afterwards  assigns  his  share  of  the  profits 
toD: 

Semble — That  2),  though  he  has  an  m- 
terest  in  accounts  which  involve  the  personal 
estate  of  Ay  cannot,  as  a  creditor  cfA^  cite 
his  next  of  kin  to  accept  or  refuse  adnams^ar  > 
tion  to  him. 

Semble  also — That  the  Ecclesiastial  Cornet^ 
ifA*s  next  of  kin,  upon  being  cited,  refuse  to 
accept  administr€Uion,  and  if  D  shows  \the 
necessity  of  there  being  a  personal  representa" 
tiee  of  A,  will  grant  a  Umited  administration 
to  D*s  nomiftee. 

Held)  that  no  administration  being  taken  out 
to  A,  D  canrtot  sustain  a  bill  fbr  the  neces^ 
sary  accounts,  unless  he  causes  such  Umited 
administration  to  be  obtained,  and  makes  such 
limited  administrator  a  party : — 

That  a  bill,  to  which  A*s  personal  repre^ 
sentative  is  not  a  party,  is  demurrable,  not'-' 
withstanding  that  it  contains  an  allegation,' 
that  A's  next  of  kin  refuse ^to  take  out  ad" 
ministration,  ana  prevent  the  pUttntiff  from 
doing  so. 

Unnecessary  allegations  in  a  demurrer  do 
not  render  it  a  speaking  demurrer,  if  they  do 
not  introduce  matter  which  does  not  appear  in 
the  biU. 

Matthew  Chalie,  John  Chalie,  and  Edward 
Green,  being  in  partnership,  John  Chalie 
died;  and  the  partnership  was  continued 
by  the  survivors,  without  any  accounts  being 
taken.  Green  afterwards  assigned  to  Caw- 
thorne  his  share  of  the  profits  of  the  two 
partnerships.  And  now  Cawthome  filed 
his  bill  to  have  the  accounts  of  the  part- 
nerships taken. 

~  The  bill  stated,  that  John  Chalie  died  in- 
testate, and  without  issue ;  that  his  widow 
took  out  letters  of  administration  to^  him  ; 
that  she  had  since  died ;  that  the  defendant 
Matthew  Chalie  was  now  the  sole  sur- 
viving next  of  kin  of  John  Chalie,  and  as 
such  entitled  to  take  out  letters  of  admini- 
stration of  the  personal  estate  of  the  de- 
ceased ;  that* he  refused  to  take  out  the 
same,  or  to  permit  the  plaintiff  to  do  so  ; 
and  diat  thereby  the  plaintiff  was  prevented 
from  making  John  Chalie's  personal  repre- 
sentative a  party  to  the  suit. 

To  this  bill,  the  defendant  demurred : 
and  the  cause  of  demurrer,  set  forth  upoi\ 
the  record,  was  as  follows  : — 
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**  That  it  i^peara  by  the  oomplainaats' 
showing  in  the  biil*  that  a  legal  personal 
representative  or  representatives  of  John 
Chalie  deceased,  in  the  same  bill  named»  is 
or  are  a  necessary  party  or  necessary  parties 
to  the  accounts,  by  the  same  bill  sought  to 
be  taken*  so  fiur  as  the  same  relate  to  the 
partnership  dealings  in  the  same  hill  men- 
tioiied  to  have  taken  place  in  the  lifetime 
of  the  said  John  Chalie ;  and  that  no  valid 
or  sufficient  reason  is  by  the  same  bill  al- 
leged, why  letters  of  administration  of  the 
g^»ds  and  chattels,  rights,  and  credits  of 
the  said  John  Chaue,  left  unadministered 
by  his  wife,  have  not  been  taken  out  by  the 
pkuntifis,  or  by  some  person  or  persons, 
who  might  be  made  a  party  or  parties  to 
the  same  bill;  and  yet  the  said  plaintiffii 
have  not,  by  their  said  bill,  stated,  that  any 
sueb  letters  of  administration  have  been 
taken  out,  nor  have  they  made  any  person 
or  persons  in  the  ch^iracter  of  sudk  per« 
sonal  representative  pi  representatives,  a 
paxty  or  parties  to  the  said  bill." 

Mr.  Agar  and  Mr*  Twney  appeared  in 
support  of  the  demurrer ;        ' 

Mf*  Horns  and  Mr.  Ckmg  siqpported  the 

bill. 

For  the  demurrer  it  was  said,  that  the 
bill  expressly  prayed  an  account  of  the 
dealings  of  the  partnership  in  which  John 
Chalie  was  a  partner.  That  account  could 
not  be  taken  except  in  the  presence  of  all 
the  partners  or  of  their  personal  represen* 
tatives;  and  therefore,  John  Chalie  being 
deadf  his  personal  representative  was  a 
necessary  party.  The  plaintiff,  however, 
had  not  brought  any  soch  personal  repre- 
sentative before  the  Court;  and  the  only 
question  was,  whether  he  had  assigned  any 
valid  reason  for  not  having  done  so.  Now, 
the  bill  alleged,  that  the  sole  surviving  next 
of  kin  refused  to  take  out  administratipn  to 
John  Chalie,  or  to  permit  the  plaintiff  to  ob- 
tain letters  of  administration.  This  all^^a- 
tion,  however,  was  altogether  <itugatory ;  for 
though  Matthew  Chalie  might  refuse  to  take 
out  administration,  he  could  not  prevent  the 
plaintiff  from  doing  so.  If  the  next  of  kin 
refused  to  administer,  the  Ecclesiastical 
Court  would  grant  administration  to  a  cre- 
ditor of  the  intestate,  or  to  any  person 
having  an  interest  in  the  accounts  qC  biy 


personal  estate.     The  bill  was  therefore 
defective  for  want  of  parties. 

In  SMjpport  of  the  bill,  it  was  said,  that 
the  pLiintiff  prayed  no  relief  against  the 
assets  of  Jolm  Chalie ;  the  only  remedy  he 
asked  was  against  the  continuing  partner-* 
ship*  If,  in  technical  form,  John  Chalie's 
personal  representative  ought  to  be  a  party, 
yet  the  pliuntiff  did  not  say  that  he  was, 
and  in  truth  was  not,  a  creditor  of  John 
Chalie.  The  only  connexion  which  he  had 
with  his  estate,  was,  that  he  had  an  interest 
in  certain  accounts,  in  which  that  estate 
had  likewise  an  interest.  Even,  therefore, 
if  it  were  true,  that  a  creditor  could  obtain 
administration  to  an  intestate,  notwithstand- 
ing the  opposition  of  the  next  of  kin,  who 
diemselves  refused  to  administer,  yet  this 
plaintiff,  not  appearing  to  be  a  creditor, 
could  have  no  such 'right. 

Besides,  the  demurrer  was  bad  in  point 
6f  form,  as  being  a  speaking  demurrer. 
It  contained  a  great  many  allcmtions  which 
were  not  to  be  found  in  the  bm. 

« 

As  to  the  fonq  of  the  demurrer,  it  was 
replied,  that  the  allegations,  in  respect  of 
which  the  plaintiff  contended  that  the  de- 
murrer was  a  leaking  demurrer,  were 
allegations  of  reasons,  vbA  not  of  facts;  and 
it  was  the  settled  doctrine.of  the  Court, 
that,  in  a  demurrer,  the  paHy  jdeading 
might  assign  as  many  reasons  as  he  might 
thmk  proper,  provided  he  did  not  introduce 
any  facts  wUch  did  not  appear  on  the  bill. 

Vice  ChanceUoT. — Consistently  with  the 
case  stated  upon  this  bill,  the  accounts 
which  are  asked  cannot  be  taken,  unless  the 
personal  representative  of  John  Chalie  be 
befcve  the  Court.  The  plaintifi;  indeed, 
says^Aat  ^  saks  no  remedy  except  against 
the  continuing  partnership.  But  then  he 
has  alleged,  &bX  no  accounts  were  settled 
at  the  death  of  John  Chalie ;  and  therefore, 
before  the  continuing  partnesship  can  divide 
the  profits,  the  stock  and  debts  of  the  old 
partnership  must  be  ascertained.  That 
cannot  be  done  in  the  absence  of  a  personal 
representative  of  John  Chalie. 

Then,  the  next  of  kin  refusing  to  ad- 
minister, could  they  prevent  this  plaintiff 
from  obtaining  letters  of  administration? 
I  am  inclined  to  think,  that  the  principle 
of  the  Ecclesiastical  Court  is,  that  every 
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penon  who  has  an  interest  in  the  personal 
administration  of  an  intestate's  property  is 
entitled  to  administration,  provided  those 
who  stand  before  him,  upon  being  cited, 
refuse  to  administer.  This  plaintiff  has 
clearly  an  interest  in  the  accounts  in  which 
the  personal  estate  of  the  intestate  is  con- 
cerned :  would  not  he  therefore,  upon  that 
principle,  be  entitled  to  administration  7 

His  Honour  ordered  the  cause  to  stand 
over,  that  the  practice  of  the  Ecclesiastical 
Court  upon  the  point  might  be  ascertained. 


A  civilian  was  consulted;  and  his  opi- 
nion upon  the  case  was,  that  Cawthome 
was  not  a  creditor  of  John  Chalie,  and 
could  not,  in  the  character  of  a  creditor, 
cite  Chalie's  next  of  kin  to  accept  or  refuse 
administration ;  but  that,  upon  Uawthome's 
showing  the  necessity  of  a  representation 
to  John  Chalie,  and  citing  the  next  of  kin 
to  take  out  administration,  the  Ecclesiasti- 
cal Court  would,  if  they  refused,  grant  a 
limited  representation,  for  the  purposes  of 
the  suit,  to  Cawthome's  nominee. 

Upon  this  authority,  the  Fice  Chanceilor 
held,  that  it  was  incumbent  on  the  plaintiff, 
if  the  next  of  kin  would  not  administer,  to 
procure  a  limited  administration ;  and  he 
therefore  held,  that  the  demurrer  was  good 
in  substance. 

With  respect  to  the  objection  to  it  in 
noint  of  form,  as  a  speaking  demurrer,  his 
Honour  was  of  opinion,  that  though  a  great 
many  unnecessary  allegations  were  intro- 
ducea  into  this  demurrer,  yet  there  was  no 
aUegation  of  any  fiict  wbicn  did  not  appear 
on  the  bill. 

The  demurrer  was  allowed* 


J25.     \ 
I.  14.  > 


OSMOND  V.  TINBAL. 


1825. 

Jan. 

After  a  decree  made,  and  proceedings  tm- 
der  it  mthe  Master's  cffice,  it  was  ^covered 
that  the  answer  of  one  of  the  defendants^ 
though  sworn  hy  )wtn  and  engrossed^  had  not 
been  JUed ;  the  Court  will  not  order  such  an 
answer  to  be  filed  nunc  pro  time. 

This  was  a  suit  by  an  executor  against  a 
co-executor,  and  parties  interested  under 
the  testator's  will.    A  petition  having  been 


presented,  the  Vice  Chancellor,  being  in- 
formed that  the  cause  was  ripe  for  hearing, 
thought  that  the  best  course  of  proceed- 
ing would  be,  to  hear  the  cause ;  and  he 
accordingly  gave  leave  to  set  it  down,  and 
have  it  heard  upon  an  early  day.  It  was 
accordingly  set  down  and  heard  ;  and  a  de- 
cree was  made,  which,  among  other  things, 
directed  the  payment  of  1,000/.  a  year  to 
one  of  the  parties. 

The  cause  having  been  set  down  by  the 
special  order  of  the  Vice  Chancellor,  it  was 
not  requisite  to  produce  a  certificate,  that 
the  pleadings  were  all  duly  filed. 

Many  proceedings  under  the  decree  were 
taken  in  the  Master's  office  ;  and  long  and 
expensive  inquiries  were  prosecuted.       v 

At  last  it  was  discovered,  that  the  an- 
swer of  one  of  the  defendants,  who  appeared 
by  the  same  solicitor  as  the  plaintiff,  had 
not  been  filed.  It  had  been  sworn  and  en- 
grossed, but  had  remained  ever  since  in  the 
derk  in  court's  desk.  It  appeared,  that 
originally  an  objection  had  been  made  to 
filing  it,  on  the  gpround  of  the  bad  quaUty 
of  the  parchment  on  which  it  was  engrossed. 

The  objection,  however,  had  not  been 
communicated  to  the  solicitor  of  the  party ; 
and,  upon  production,  the  answer  appeared 
to  be  in  a  proper  state.  \ 

A  petition  was  now  presented,  that  the 
answer  might  be  filed  nunc  pro  tunc. 

The  derk  in  court  authonzed  the  counsel 
for  the  petition  to  state,  that  he  could  not 
affirm  diat  he  had  carried  the  answer  to 
the  Six  Clerk  ;  and,  that  if  he  were  charged 
widi  having  produced  the  mistake  by  his 
negligence,  he  could  not  swear  to  the  con- 
trary. 

Mr.  Sugden^  Mr,  Barber^  and  Mr* 
MoorCf  appeared  for  the  petition ; 

Mr.  Agar^  for  parties  in  the  same  in- 
terest ; 

Mr.  Hartf  Mr.  JBeameSf  and  ilfr.  Lavat, 
opposed  it. 

Against  the  petition,  it  was  argued,-  that 
it  would  be  a  roost  violent  proceeding,  for 
the  Court  now  to  render  proceedings  regu- 
lar, which  were,  in  fact,  akogether  irregular. 
The  cause  having  been  hesxd,  when  no  an- 
swer was  filed  for  one  of  the  defendants, 
the  decree  was  worth  nothing,  and  all  the 
proceedings  under  it  were  useless.  It  was 
only  lately  that  the  defendant  had  discover- 
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ed  the  blunder,  and  it  was  by  no  fiiult  of 
theirs  that  it  happened.  As  soon  as  they 
were  themselves  apprized  of  it,  they  inform- 
ed the  other  party  of  the  irregularity  which 
vitiated  all  their  proceedings. 

On  the  other  hand,  it  was  contended, 
that  this  was  a  case  in  which  the  Court 
would  properly  exercise  its  authority  in 
setting  right  a  technical  mistake,  which  had 
liappened  without  any  default  in  the  party, 
-  and  which  would  be  attended  with  mis- 
chievous consequences.  Many  of  the  de- 
fendants were  individuals  in  humble  cir- 
cumstances, who  were  waiting  for  the  dis- 
tribution of  a  large  fund  among  them. 
¥^ere  they  to  be  turned  round  by  an  un- 
fortunate error  of  this  description  ?  parti- 
cularly when  the  co-defendant,  (who  now 
wished  to  avail  herself  of  the  oversight 
which  had  been  committed,  in  order  to  set 
•  aside  all  tlie  proceedings,)  was  herself  in 
'  the  enjoyment  of  1,0007.  a  year  under  the 
decree.  The  Court  had  often  proceeded 
even  further  than  it  was  now  asked  to  do  : 
in  Gakuborough  v«  Crtfford,{l)  the  Court, 
after  decree,  permitted  the  answer  to  be 
amended  and  re-swom« 

Vice  Chancellor. — ^This  petition  asks  me 
to  make  a  decree,  and  subsequent  proceed- 
ings regular,  which  at  present  are  altogether 
irregular.  I  cannot  do  that,  unless  all  the 
parties  consent,  and  are  all  capable  of  con- 
senting. Gakuborough  v.  Gifford^  is  a  very 
strong  case.  At  this  time  of  day,  the  Court 
would  not  do  what  was  done  there. 

This  is  a  case  in  which  the  other  defen- 
dants had  no  possible  means  of  knowing  of 
the  blunder.  The  mistake  was  entirely  the 
plaintifTs.  If  the  defendants,  who  now  op- 
'  pose  the  petition,  had  acted  in  the  prosecu- 
tion of  the  cause  after  they  knew  of  the 
irregularity,  that  would  place  the  question 
on  a  different  footing.  But  they  swear,  that 
they  discovered  the  irregularity  only  a  short 
time  ago.  I  cannot  order  this  answer  to  be 
filed  nunc  pro  tunc* 

The  better  course  would  be  to  file  the 
answer,  set  ddwn  the  cause,  and  present  a 

gitition  stating  the  particular  circumstances, 
irections  might  then  be  introduced  into  the 
.  decree,  so  as  to  adopt,  as  nearly  as  possi- 
ble, the  proceedings  which  have  been  had. 

(1)  f  P.  Wm».  4J4. 
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MILLER  V.  ELKINS. 


It  is  the  duty  of  the  persoks  heneficiaUy 
interested,  and  not  of  the  receiver,  to  make 
such  applications  to  the  Court  as  may  he  re- 
quisite far  protecting  the  possession. 

If  the  possesion  of  tenants  under  the  re- 
ceiver  is  £sturbedf  and  no  applicatioh  is  made 
to  the  Court,  to  prepent  thai  disturbance,  the 
tenant  is  entitled  to  the  costs  rf  protecting  his 
own  possession. 

• 

In  this  case,  Pitman  had  been  appointed 
receiver  of  the  estates,  of  which  Mrs.  Miller 

.  Was  tenant  for  life.  Milner  was  tenant  of 
a  liouse  und^r  the  receiver ;  and  had  been 
distrained  upon  for  rent  by  one  Gray.     Un- 

.  der  circumstances  which  are  stated  in  the 
judgment  of  the  Vice  Chancellor,  Milner 
had  replevied.  He  now,  by.  petition,  prayed 
to  have  his  possession  protected,  and  to  be 
repaid  the  expenses  which  be  had  incurred. 

Mr.  Heald  appeared  for  the  petition  ; 
Mr.  Sugden  and  Mr.  Barber,  for  the  te- 
nant for  life ; 

Mr.  Roots,  for  the  reversioner. 

On  the  part  of  the  teoiant  (or  life,  it  was 
argued,  that  she  ought  not  to  be  burdened 
with  costs  which  were  altogether  unneces- 
sary. The  receiver  and  the  tenant,  instead  of 
replevying,  ought  to  have  i^pplied  to  the 
Court,  which  would  have  vindicated,  without 
expense,  a  possession  held  under  its  own 
autliority* 

Vice  Chancellor, — ^This  is  an  appUoatioa 
by  the  tenant  under  a  receiver,  that  his 
possession  derived  under  the  authority  of 
the  Court  may  be  protected,  and  ihajC  he 
may  be  indemnified  against  the  expenses 
which  have  been  occasioned  to  him  by  per- 
sons contesting  the  authority  of  the  Court. 
To  this  relief  he  is,  on  principle^  entitled. 

But  it  is  said,  thkt  the  present  petitioner 
is  not  entitled  to  be  indemnified,  because 
the  expenses  of  law  proceedings,  which  he 
now  seeks  to  be  repaid,  were  incurred  im- 
properly, and  because  he  ought  to  have 
proceeded  in  another  manner.  Let  us,  then, 
see  what  the  facts  are : — 

Milner  being  distrained  upon  by  Gray, 
who  claims  some  interest  in  the  premises, 
applies  to  the  receiver,  stating  the  fact  of 
the  distress,  and  claimi^  his.  protection ; 
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«d  4sB  teceiveri  k  h\B  fxaan^  implies  to 
Mrs.  Miller.  It  was  her  «kity,  not  that  of 
th^  receiver t  to  oaus^  implication  to  be  made 
to  t]|i«  Court,  for  tbe  pratectioa  of  th^  pos- 
session. Every  inquiry  occasioning  ^pensa 
owht  to  he  instituted  by  the  parties  hqne- 
fi<£iby  ipterested.  Then,  they  do  not  make 
an  application  to  this  Court,  which  would 
have  procured  protection  without  expense; 
but  die  course  they  recommend  fs,  to  re- 
plevy and  proseputp  the  action.  This  is 
done  five  times.  Then  comes  it  sixth  dis- 
tress, and  the  same  method  is  to  be  fol- 
lowed again.  By  this  tin^,  howpver,  Mrs. 
Miller  i^as  about  to  be  put  into  possession 
1>y  the  Conrt,  Whei)  the  receiver  appli^ 
for  her  authority  to  proceed^  she  refuses  tp 
give  any ;  and  thus  tne  tenant  is  drawn  into 
the  de^ge  of  this  action  of  replevin,  ^n- 
der  these  circumstances,  Mrs.  Miller  is 
iMund  fjo  indemnify  him  against  the  costs 
which  he  has  so  incurred. 

The  order  was,  that,  oui  of  Ae  rent  due 
or  tp  accr^#  ^ne,  ^^  ibsnant  ought  deduct 
ue  coj^ts  9n4  ph^^e^i  inciirr^d  jn  cQnse- 
gu^nce  of  ^e  distross. 

He  wa9  aQo.wed  also,  the  co«t8  of  so 
much  of  th^  petition  as  w^s  pertin/^iit  to  tb^ 
relief  which  n^^  wji^  entitled  tO» 
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WJffre  nvrnffw  ha»  he^  lent  €r\gm(iUf  to  a 
vartw^  in  an  olfifirm^  and  Ite  dies ;  fshat  fjtqlf 
pe  n^pcfent  epidenc€  that  the  ^edHor  adopts 
the  nenfirm  as  his  debtors. 

Ifth^mdi^%  hemt  gUo  ms  of  th^  ^xcc^ 
tors  of  his  original  debtor ^  tnafxs  no  demand 
for  mmjf  Jffiars  vpon  the  newfrvh  topav  the 
ftm  to  the  original  debtors  estafe,  he  tviU  not 
be  ottofffed^  t^ier  the  bankruptcy  qf  the  new 
Jrm^  to  ckum  it  as  a  debt  due  to  him  from  his 
testaim^s  dssets. 

Mr.  J.  Baillie  lent  a  sum  of  10,000/.  to 
Mr.  QiJMDW«»Cfm9phis]l,  bi  ^  pnrpo^  of 
beinff  employed  in  the  mercantile  eoncem  in 
mkatek  Mr.  Gam^MU  was  a  partaer.  Mr. 
B.  Caii9Vbett4Ued,  and  afpoiBCed  Mr.Bainie 
one  of  hai  eKeentors.  Immediatefy  «poa 
lua  4eadi,  a  qair  firm  vaii  eataUiBhed,  by 
^riiick  the  tnde  wttk  earned  on.  Tbie 
VoL.nL    CH. 


firm  vrasenqiloyed  by  Bafllie,  as  his  general 
agents.  In  the  mean'time,  he  took  no  stepa 
to  obtain  pagrment  of  his  debt  of  10,000/., 
fiitker  firom  tibe  assets  of  D.  CampbeUt  or 
&om  the  old  partnership ;  but,  in  his  ao- 
^unt  with  the  new  firm,  he  was  ansnaUy 
ieredited  with  500/.  as  interest  i^mhi  that 
sum.  After  some  yeass,  the  new  firm  be- 
came bankrupt;  and  then  the  questUMi  arose, 
whether  or  not  he  hada^U^pted  the  new  firm 
as  his  ddbtors. 

The  Master  had  cobm  to.  the  condusioq, 
dttt  Baillie  either  had  adopted  the  new  firm 
as  his  debtors,  or  had  so  eonducted  lumself 
in  his  duuncter  of  executor  as  to  have  disp> 
eharged  his  testator's  estate.  To  his  report 
eacoeptions  w«ve  taken. 

Mr.  Hart  appeared  in  support  of  the  ex- 
ceptions ; 

ilfr.  Hesdd»  for  the  report. 

Viee  Chmtcettor.'^-^The,  old  firm  had  been 
Mr.  Baillie's  general  agents ;  he  continues 
the  new  firm  in  the  same  office,  and,  m  that 
character,  intrusts  them  with  a  very  exten- 
sive oonfidence.  The  whole  of  lus  large 
yearly  income  passes  through  their  hands, 
vp  to  the  time  when  they  become  bankropt. 
Tbej  render  to  him  aanuaUy  a  genend  state- 
ment ai  their  payments  and  reoeipts  on  his 
behalf;  and  among  the  sums  for  which  they 
regularly  give  him  credit,  is  500/.  as  inte- 
rest on  the  10,000/.  onginally  lent  by  him 
to  Mr.  D.  Campbell 

It  is  argued,  that  this  is  evidepce  that  he 
did  not  adopt  the  new  firm  as  his  debtors ;  for 
they  would,  in  that  case,  have  made  them-* 
selves  debtors,  not  for  the  interest  alone, 
but  fi>r  the  principal  also.  That,  however, 
is  a  mistake ;  for  the  accounts  are  accounts 
of  receipts  and  payments,  during  the  year, 
on  account  of  Mr.  Baillie ;  and  consequently, 
the  principal  sum  of  10,000/.  could  not  be 
included  in  any  of  them. 

I  admit,  that  the  single  circumstance  of 
paying  loiterest  would  not  alone  be  condu- 
sive ;  fer  islioafgkp  nrmd  faciei  the  payinent 
of  interest  is  proof  thatthose  whopay  it  are 
the  debtors^  yet  the  payment  may  have  been 
made  by  them  as  agents  for  the  real  debtor. 
That  suppMSticm,  lu>wever,  seems  to  me  to 
be  exdu&d  heiey  by  the  tenor  of  Mr.  Bail-^ 
tte's  oorrespondenee  after  Duncan  Campbell's 
deadi.  In  one  letter,  he  says,  ''  I  feave  it 
(the  10,000/.)  wifik  them  (the  surviving  part- 
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ners)  now,  although  he  (D.  CampbeU)  is  no 
more. 

On  general  groundg,  also,  I  shoiild  have 
thought  the  Master's  conclusion  right.  Mr. 
Bailhe  heing  the  executor  of  the  deceased 
partner,  his  original  debtor,  it.  was  his  duty 
to  have  collected  that  partner's  estate ;  and, 
-in  the  discharge  of  that  duty,  to  have  called 
.upon  the  new  finn  to  pay  the  10,000/.  to 
D.  Campbell's  estate,  which  that  estate  again 
was  liable  to  pay  to  him.  To  protect  his 
testator's  estate,  he  was  bound  to  have 
called  in  the  money  as  a  debt  due  to  his 
testator.  Not  only  does  he  not  do  so,  but 
he  represents  to  his  co-executor,  that  he 
leaves  the  money  with  the  new  firm,  and 
thus  disarms  that  co-executor's  diligence. 
Under  such  circumstances,  he  cannot  be 
permitted  now  to  raise  the  demand  against 
Duncan  Campbell's  estate,  after  having  so 
long  abstained  from  using  any  diligence  to 
recover  it,  and  having  disarmed  the  diligence 
of  his  co-executor. 

It  has  been  said,  that  there  could  be  no 
adoption  of  the  new  firm  as  debtors,  without 
a  consideration  for  the  release  of  the  old 
firm,  and  that  here  there  was  no  considera- 
tion for  that  release.  To  that  argument  the 
answer  is,  that  it  is  a  sufficient  considera- 
tion to  release  the  estate  of  A,  that  B  be- 
comes liable. 
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Objection  to  title. 

A  purchaser  under  a  decree,  who  succeeds 
Off  exceptions  to  the  Master's  report  approo^ 
ing  the  title,  cannot  then  have  the  costs  of  the 
reference  on  title ;  but  must' obtain  the  report 
in  his  favour,  and  then  present  a  petition  to 
be  discharged  from  his  purchase  cmd  to  have 
his  costs. 

Upon  a  reference  of  title,  obtained  by  a 
pur<ma8er  at  a  sale  under  a  decree,  the  Mas- 
ter had  reported  in  fiivour  of  the  title. 

Upon  exceptions  to  the  report,  it  ap- 
peared, that  the  title  passed  through  a  con- 
veyance purporting  to  be  firom  three  feo£fees, 
dated  the  8Ui  and  9th  of  April,  1765.  This 
conveyance,  however,  was  not  executed  by 
Andrew  .Crosse,  one  of  these  three  feoffees; 
and  a  certificate  of  burial  was  produced,  by 


which  it  appeared  thai  Andrew  Crosse  did 
not  die  till  the  following  year.  . 

Mr.  Tvmey  appeared  for  the  exception ; 
Mr.  Beames  and  Mr.  Hayter,  for  the  Mas- 
ter's report. 

For  the  exception,  it  was  said,  that  the 
conveyance,  being  executed  by  only  two  of 
the  trustees,  was  a  severance  of  the  joint 
tenancy  ; — that  therefore  the  vendors  had 
the  legal  title  of  only  two  third  parts  of 
the  property; — that  the  le^  estate  in  the 
other  diird  was  outstanding  in  the  real 
representative  of  Crosse ; — and  that,  as  the 
three  feofiees  had  originally^  and  at  the  time 
of  the  conveyance  of  1765,  held  upon  a 
charitable  trust,  the  Court  could  not  make 
Crosse's  heir  (if  he  could  be  found)  join  in 
the  conveyance. 

,  On  the  otlier  hand,  it  was  said,  that  the 
objection  was  only  to  the  conveyance,  ancl 
not  to  the  title,  and  that  it  might  turn  out 
that  Andrew  Crosse  died  before  the  deed 
was  actually  executed. 

The  Vice  Chancellor  ordered  the  excep- 
tions to  stand  over  till  next  term,  in  order 
that  the  vendors  might  ascertain,  whether 
Andrew  Crosse  was  dead  at  the  time  of  the 
execution  of  the  deed.  They,  however, 
could  not  establish  tliat  point. 

The  Vice  Chancellor  held,  that  it  was  an 
objection  to  the  title,  and  therefore  allowed 
the  exception. 

The  purchaser  applied  for  the  costs  of 
the  reference. 

The  Vice  Chancellor  said,  that,  according 
to  the  practice  of  the  Court,  he  could  not, 
in  this  stage  of  the  proceedings,  give  the 
costs  of  the  reference.  It  would  be  neces- 
sary for  the  purchaser  to  get  the  report  set 
right ;  and  then,  when  he  had  obtained  the 
report  disapproving  of  the  title,  he  ought  ta 
present' a  petition,  praying  to  be  discharged 
from  his  purchase,  and  to  have  his  costs. 


ANDERTOK  «•  WILBRAHAM* 
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.  Thervle^  that  a  witness  cannot  be  examined 
after  pubUcaiion  passed,  is  not  inoperative 
under  every  variety  of  drcumstanee ;  but  it 
will,  not  be  departedfrom^  wdess  the  Court  is 
satisfied,  by.  the  best  evidence,  that  it  was  tm- 
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potMlefir  the^party  to  have  had  the  benefit 
of  the  testimony  before  publication  passed. 

In  this  case,  the  motion  was,  that  the 
plaintiff*  might  he  permitted  to  examine 
Catherine  Welshy,  as  a  witness,  either  vivd 
voce  upon  the  hearing  of  the  cause,  or  hefore 
the  Examiner  of  the  court  or  his  deputy, 
upon  the  same  interrogatories  as  had  heen 
exhibited  to  the  witnesses  already  examined 
in  the  cause ;  or  that  the  Court  would  make 
Buch  order  as;  under  the  circumstances  of 
this  case,  might  enable  th.e  plaintiff*  to  have 
the  benefit  of  the  testimony  of  Catherine 
Webby. 

In  Trinity  term,  1821,  the  plaintiff*  filed 
his  original  bill,  to  which  the  defendants  de- 
murred. 

In  Michaehnas  term,  1821,  the  plaintiff" 
filed  his  amended  bill,  by  which  he  claimed 
certain  property,  as  being  lineally  descended 
from  Sir  Charles  Anderton,  through  John 
Anderton,  who  was  Sir  Charles's  fi£h  son. 

To  this  amended  bill,  the  defendants,  in-^ 
stead  of  patting  in  any  answer,*  filed  seve- 
ral pleas,  stating,  that  John  Anderton,  in 
the  amended  biQ  of  .complaint  aUeged  to 
have  been  the  fifth  son  of  Sir  Charles  Ander- 
ton, hart,  and  Dame  Margaret,  his  wife,  in 
the  amended  bill  named,  and  to  have  been 
the  ancestor  -  of  the  plaintiff^,  was  not  the 
son  of  Sir  Charles  Anderton.  . 
.  The  plaintiff'filed  replications  to  the  pleas, 
and  the  cause  was  now  at  issue,  and  stood 
in  the  Register's  book  to  be  heard,  before 
the  Master  of  the  RoOs,  about  the  46th  in 
the  list  of  causes. 

A  commission  fi>r  the  examination  of 
witnesses  having  been  duly  issued  on  the 
part  of  the  plaintifiP,  the  same  was  executed 
at  Bolton-le-Moors,  in  the  county  of  Lan- 
caster, in  the  month  of  May,  1824;  and 
was  attended  by  commissioners  as  well  on 
the  part  of  the  defendants  as  of  the  plaintiff*. 
Several  witnesses  were  at  that  time  exa- 
mined, under  the  commission,  on  the  part  of 
the  plaintiff*,  but  none  on  the  part  of  the 
defendants ;  nor  did  the  defendants,  or  ei- 
ther of  them,  exhibit  any  interrogatories  fi>r 
the  cross-examination  of  the  plaint]fi**8  wit- 
nesses. Publication  in  the  <^use  had  passed 
subsequently,  and  copies  of  the  depositions 
had  been  delivered  to  the  parties. 

The  affidavit  filed  by  the  plaintiff^s  soli- 
cttori  ia  support  of  the  motion,  after  men- 


tioning these  ciixnunstances,  stated,  thatCa^ 
therine  Welsby,  the  wife  of  Jonathan  Welsby, 
of  Barrowford,  in  the  chapelry  of  Colne, 
labourer,  and  who  was  of  the  age  of  80 
years  or  thereabouts,  was  a  very  important 
and  material  witness  on  the  part  of  the 
plaintiff^  upon  the  issue  joined  in  this  cause, 
Catherine  Welsby  having  been,  in  her  youth, 
a  domestic  servant  to  Mrs.  Catherme  Ander- 
ton, the  widow  of  the  late  Rev.  John  Ander- 
ton, clerk,  the  plaintiff**s  ancestor,  and  whose 
sonship  in  relation  to  Sir  Charles  Anderton, 
hart,  was  the  question  put  in  issue  by  the 
pleadings  of  this  cause;  ^that  C.  Welsby 
being,  as  she  alleges,  ai  perfect  recollection 
of  a  variety  of  declarations  made  by  C, 
Anderton,  touching  the  question  at  issue,  it 
"was  the  intention  of  the  plaintiff,  and  of  his- 
sohcitor,  to  have  examined  her  under  the 
commission  which  was  executed  at  Bolton- 
le-Moors,  in  the  month  of  May;  that  a 
carriage  was  actually  sent  to  her  residence, 
for  the  purpose  of  conveying  her  to  Bolton- 
le-Moors  ;  but  that  C.  Welsby  was,  as  this 
deponent  was  at  that  time  informed  by  the 
plaintiff*,  and  which  he  verily  beheves  to  be 
£rue,  in  a  state  of  health  so  entirely  despe- 
rate as  to  be  unable  to  attend  the  commis- 
sioners, or  to  have  given  any  evidence  if 
they  had  gone  to  her  ;  that,  in  point  of  fact, 
C.  Welsby  was  given  over,  and  it  was  not 
expected  that  riie  would  recover,  or  that 
she  would  survive  firom  one  day  to  another, 
for  which  reason,  and  for  which  reason  alone, 
the  plaintiff*'s  solicitor  did  not  instruct  his 
agent  to  apply  for  an  order  to  enlarge  pub- 
Ucation  tlien ;  '*  but  this  deponent  saith," 
continued  the  affidavit,  '*  that  C.  Welsby  has 
lately  recovered  from  her  aforesaid  indis- 
position, and  has  now  arrived  in  London, 
and  is  ready  to  be  examined,  touching  the 
matters  aforesaid,  in  any  way  this  honour- 
able Court  may  direct."  * 

Afterwards,  the  plaintiff*  filed  an  affidavit, 
in  which  he  stated,  that  he,  on  the  2d  day  of 
May,  1824,  provided  a  postchaise  for  the 
conveyance  of  C.  Welsby  and  another  aged 
witness,  from  their  respective  residences  ta 
Bolton-le-Moors;  that  the  distance  firom 
Barrowford,  where  C.  Welsby  resides,  to 
Bolton,  is  at  least  ^S  miles ;  that  when  he 
arrived  with  the  chaise  at  Barrowford,  he 
found  C.  Welsby  confined  to  her  bed,  and 
in  such  a  state  of  mind  and  body,  that  it 
was  impossibte  for  her  to  be  removed,  or 
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to  Ikavd  ghfea  aay  evideiioe,  if  tht  eoDiiin»* 
siotitf  s  could  hate  attended  bet  at  her  own 
reaideAGe ;  and  tbat,  in  fact,  her  hnabBiid 
and  daughter  assured  this  deponent,  they 
did  not  expect  her  to  survive  from  one  day 
to  another;  that  he  continued  to  miikt 
frequent  inquiries,  of  Jonathan  Welsby^ 
alber<  the  healdi  of  €•  Wdahy,  aa  bng  a^ 
this  comiiiission  temiuned  open ;.  and  that, 
during  such  time^  dst  remained  in  the  tame 
state,  and  was  not  expected  tb  Recover) 
that  he  sAerwardb  condmied^  at  difibrent 
timeS)  to  make  sunilar  inquiriea ;  and,  thai 
it  was  not  till  th#  month  of  Augnst  fautti 
that  C.  Welsby  began  to  imfMeo^  in  healtii ) 
and  that  she  eould  not,  ai  this  depoaeiM 
Terily  bdiered,  have  been  removed  an^ 
aonsiderable  distance  tiU  iSbe  moaik  <h 
S^tember  or  Obtober  last. 

The  plaintiff's  solicitor  farther  swoiey 
that  not  being  awaare  a  witnesa  coiild,  wm^ 
der  ai^  circomstances  whatever,  be  ex- 
amined after  publicatioa  had  passed,  and 
the  depositions  had  been  seen^  he  did  not 
instmct  or  desire  the  ]^ynidff  to  continue 
his  inqpshy  so  minntely,  aa  to  ascertain  pre*' 
eisely  and  exaetly  when  Ck  Welsby  was 
sufficiently  restored  to  healthy  to  have  bean 
examined,  either  before  tibe  Examiner  of 
this  court,  or  under  a  contauBaoD* 

Catherine  Welsby  herself  aiao  swone^  itM 
she  had  neither  read^  heasd  read,  noe 
been  informed,  by  any  person  or  persona 
whatsoever,  of  the  comtenta,  pnrport^  at 
efifect  .  of  the  depositions  and  evidenc6r 
which  had  already  been  taken  in  die  casse^ 
hor  waa  she  in.  any  manner  infermed 
or  acquainted  with  what  angft  otr  cithec 
of  the  witnessea,  who  had  already  been 
examined  in  Mb  cause,  had  deposed  or 
given  in  evidence. 

Mr.  Hari^  Mr.  tJeald^  Mr.  Sugien^  and 
Mr.  fVhitmarsh^  appeared  to  support  th'i^ 
motion ; 

Mr.  Horne  and  Mr.  Lj/nch  contra* 

For  the  motioni  ^  was  said^  diat  dm 
Court  would  not  deprive  the  piaintiffof  the 
Wnefit  of  testimonyi  which  he  had  been 
prevented  from  availing  himself  of  before 
the  passing  of  publication,  by  cii^cumstancea 
over  which  he  had  no  control.  Thdte  had 
been  no  negligence— no  want  of  due  diligence 
on  the  pait  i^  tiis  plaintiff;  Wfaatwna  now 
asked  had  been  done  by  the  Cttart,  in  caKa 


inueh  sl^hler  tMd  t^e  pve^ent ;  and  fiwra 
were  cited  Laudato  Corporaium  v.  DorseiJ^X^ 
Newland  v.  Hor8emany{2)  Sandfordy.  Paul, 
(S)  In  particular  the  cas^  of  Gates  v. 
^unfer,(4)  (imperfectly  reported  m  Dickens, 
under  the  name  o£Gage  t.  Jffunter)  \6)  was 
exactly  in  point. 

Oh  the  other  han^,  ther^  was  cited, 
taurel  v.  TUchhome;  (o)  and  it  Was  argued, 
£hat  the  indulgence  now  asked,  went  far 
beyond  any  former  precedent. 

Lord  ChanceMor. — Siipposii^  thdt  ttie  act 
of  God  shall  create  an  event,  by  which  a 
man  may  lose  evidence  of  which  he  ougM 
Id  Kate  die  benefit,  I  admit^that  die  Court 
ought  to  take  care  d»t  he  ahidi  not  lose  thai 
benefit  of  that  evidence,  if  circumManeea 
readier  it  again  poteiUe  for  Um  6>  have  it. 

But  in  the  ptesent  ease,  I  have  not  be« 
fore  me  dmt  whieb  would  andioriae  ma  to 
graitt  to  thbplaitttifi^  dUtt  which  he  aslw, 

When  tay^  eauc|>don  ia  to  be  made  fioiA 
the  praodee  c^the  court,  widi  reqiect  to  die 
examitetion  d£  witnesses^  it  oi^t  to  bn 
upon  eireumstBiibds  pmv^  in  die  moit  im* 
cxcepdouable  mann^i ,  that  die  hatms  of  die 
ease  ndll  permk.  I  eannat  takSe  adiat  waa 
diesteteofniiiidandbody  (df  this  ddlad^ 
firmn  die  fofeihiaddlt  of  die  plaindff  and  his 
attomey*  Her  husband-^her  danghter-^-^ 
the  medical  man  aCtending  her,  (n  diera 
ware  any,)  riioald  have  stated  ^ukat  her 
situaiaon  waair 

It  should  likewise  have  been  statad  ta 
die  Court  in  the  notSee  of  motion,  .^ose 
declarations  it  was  intended  diat  Cadierine 
Welsby  shoidd  prote ;  and  die  should  par- 
dcnlanze  die  names  said  rqlatianship  of  die 
individiiid%  as  to  whose  dedaradona  she 
meaiit  to  speak. 

The  ao&ce  cf  madcn  on£^  to  be 
lowed  aoeerdiii^y* 


The  modim  waa  aabaaqoNitbr  asaewvd  9 
addidonal  a£ldavits  being  made^  Widi  re^ 
spect  to  die  state  6f  Cadietine  WeMy^ 


? 


[1)  1  ChidDu  Gas.  «S8. 
[f)  S  Chtti.  Ciis.  74. 

(5)  1  Vob  jim.  999;  f  Dictaui,  750;  3  fiw* 
C.  C.  970. 

r4)SMthiiciie 
r  5)  1  IXckeat,  49. 

[6)  f  Com,  S89i 
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US 


dwing  the  tuiie  of  tbe  eatdiiiMi  of  <he 


Ultmmtelf  tin  Ltfrd  Chanoilk¥  it^aemA 
die  notion ;  it  aot  appearing  to  hyak  te  bir 
made  out  satisfactorily,  that  the  witoese  #ae^ 
IB  ^adJi  s  ita«e  of  nind  ae  fcy  lunw  viadiA  it 
impoBiiBle  ib  eieainiin  ber  ieibee  fMiam 
tion  passed. 


GATES  V.  HITTER. 

The  followiiig  ave  tfai^  pi^ticidar  iacts  of 
this  case,  which  waft  mainlgr  relied  on  by 
tbe  plaintiff  in  tbe  above  mocba. 

The  affidavit  was  made  by  A^  pkiiitSf 
Gdtds,  and  stated  as  Mows  )->>*  Tbat  he 
baib  vct^  ktel^  and  dnoe  pubyeatbn  ptBB** 
ed  in  this  cause,  come  at  the  knowledge  4k 
discovery  of  the  paper  writing,  which  this 
deponent  is  informedy  is  in  the  hands  of 
one  Mr.  Amos  Callard,  of  New  Inn,  in  the 
county  of  Middlesex,  gentleman,  purpovtiag 
to  be  a  particular,  or  ifenfat  of  lano^  ana 
premises  in  the  county  of  Lincoln,  being 
^dM  of  the  lands  in  qUdstiott  in  this  t^xslbe^ 
i|i&d  lately  the  estate  of  Sir  Tti^Yn&s  Orby, 
deceased,  which  paVticiikt  ot  ffeiltal,  lU^ 
bow  taA  for  what  {>urpoi$6  th^  8aii[ie>cam6 
ibto  Che  ctistoidy  of  po6dession  of  iMh*.  Cal'* 
lard,  and  ivhether  any  dopy  or  copies  of  the 
same  were  eveii  delivered  to  the  d^fendaidt 
Hunter,  and  by  whom,  aiid  tdit  t^'Ose  ordef 
w  dirsctioBi  wiH  be  very  necetsAiy  and  lAa^ 
terial  to  be  proved  fae&re  die  hearoig  of 
ikam  oaaae  oa  tibis  ddfendant'a  behalf  |  and* 
tfait  ddfencbu*  iaitb  he  hath,  olbn  by  himN 
self  and  fUenda^  dme  his  utmoat  endbaviraMi 
to  find  out  or  discoter  where  and  in  whoM 
custody  sndi  pArticular  might  be  fiMmdi  be* 
lore  piMieatioB  passed  aa  dua  cause,  but 
ooidd  newr  learn  aftid  be  informed  thereof 
tffl  sianie  pubUoatian  pasted  aa  afov^sailL" 

The  ovder  made  by  the  Court  ia  liMift 
expressed : 

**  Upon  owning  ot  the  iliattef  by  Mri 
Solicitor  General,  it  was  prayed  that  the 
jkaauSS  mi^  be  at  lib^it^f  notn^itfaBtiaid-' 
mg  pablieatioti  was  pl«ed  k  tUs  cause,  te 
esaanae  Mr«  Amoa  Ca)laid^  of  New  Inn^ 
gCnilenaiii^  touchibg  dro  aaid  paper  writing 
in  his  coatody,  j^mipohsng  to  be  a  partiouM 
lar  off  ^  land  and  premiseB  Sa  idie  «oaMy 
of  Lnieeki,  Heing  part  of  the  lands  i»<^»* 
tMNa9  tkiS'Snue^-nii  Imw  li»  anrie  ohbimi 


into  his. eustody^aad  whether  aty  a<»pf  os- 
Qopies  of  the  paper  wntulg  w^w  deKveied 
to  the  defendant  Huntet,  and  whe%  wtA 
by  whom,  or  by  whose  order  or  direction : — 
Whereupon,  and  anon  hearing  Mr.  Lutwyche 
6t  counsel  with  me  defendant  Hunter,  and 
w&at  was  alleged  on  both  sides, — It  was 
KfrAeYti,  that  the  plaintiff  be  at  liberty, 
notwithstanding  publication  in  thi»  dause 
was^  passied,  t6  examine  Mr.  CaSard  etri 
voce,  as  a  witness  fer  Mm  at  th^  hearing  of 
thi^  cause,  touching  the  particular,  as  to 
the  titne  when  it  came  to  his  hand,  and  whenr 
and  upon  what  occasion  he  showed  it  to  the* 
deftndant  HuQAev,  wbo  was  Ip  be.afc  liberty 
to  cross-examine  bkn«" 


9ebw 


5.  > 
21.3 


Where  a  bill,  to  which  there  »  cnfy  CiM 
d^endantf  istooe  taken  pro  confbsso,  it  nuiff 
be  done  iip09i  Mofton,  the  dtfemidnif  if  in  cus* 
todff  hsing  brought  i^  comt. 

In  these  suiti^  there  was  onl^  <Hie  defen*' 
dant|  and  he  had  stood  oat  the  processes  at 
contempti  and  waa  in  custody^  Be  was 
brought  up  from  die  Fleet,  in-  onder  that 
the  bill  might  be  taken  pro  cof^esso* 

Mr.  Cooper  made  the  motion. 

The  (klmt%  doublfaig  wfaedber  the  bill 
could  be  taken  pro  cM|^«io  in  tUa  way,  tha 
motion  stood  over* 

On  a  subsequent  day,  the  case  of  Seagrene 
V.  Edwards  (1)  was  cited,  to  show,  that  where 
there  was  only  one  defendant,  the  practice 
was,  to  order  the  bill  to  be  taken  pro  ccn^ 
feseo  upon  motion. 

AcceidiBgly  the  order  was  made. 

It  was  to  be  drawn  up  as  of  the  day  when 
tbe  defendant  was  bnn^t  into  oonm 


•  ' 


F  b  21    i     HADUOCK  ».  TOStLIK60!r4 

SemUe-**-if  the  hU  Haiee,  theft  fertmi^ 
who  in  retpeet  <tf  their  itUereetiB  weum  h^  wb^ 
cessary  partiee  to  the  euit^  afe  neit  wiikin  the 
jwiedtctim  of  ike  Qmrt^  m  de&ree  may  he 
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made  in  the  cautef  though  process  is  not 
prayed  against  them^  nor  any  proof  gioen 
that  they  are  oat  of  the  jwriMctum. 

The  bill  was  filed  by  and  on  behalf  of  a 
lunatic,  against  the  executor  of  her  husband. 
Under  his  will,  she  had  an  interest  in  his  pro- 
perty ;  and  there  was  an  interest  in  remainder 
given  to  the  daughter,  and  after  the  daugh- 
ter's death,  to  the  daughter's  children.  The 
bill  stated,  that  the  daughter  and  her  hus- 
band and  children  were  out  of  the  jurisdic- 
tion of  the  Court ;.  but  did  not  pray  process 
against  any  of  them. 

There  was  no  proof  in  the  cause,  that 
they  were  out  of  the  jurisdictioD* 

The  executor,  in  his  answer,  admitted, 
that  the  daughter  and  her  husband  lived 
abroad,  and  that  he  believed  that  she  had 
children ;  but  where  they  were,  op  whether 
or  not  they  were  marriied,  he  was  unable  to 
set  forth. 

The  cause  having  come  on, 

ilfr.  Martin^  for  the  defendant,  objected, 
that  process  ought  to%  have  ^  been  prayed 
against  the  parties  interested  in  remainder, 
and  that  proof  should  have  been  given,  that 
they  were  not  within  the  jurisdiction  of  the 
Court.     He  cited  Fell  v.  iBronm.  (1) 

Mr.  Hart  contrii. 

The  Vise  Chancellor  was  of  opinion,  that 
it  was  not  necessary  to  pray  process  against 
the  persons  m  remainder,  when  they  should 
come  within  the  jurisdiction  of  the  Court, 
nor  to  prove  that  they  were  out  of  the  juris- 
diction. 


18£5.     > 

Feb   21      i      ^^^^^^^^^^  ^*  I'ADBROKE. 

After  service  of  an  order  to  answer  amend' 
ments  and  exceptions  together^  it  is  irregular 
to  fie  afwiher  answer^  even  though  thatfuT' 
ther  answer  was  sworn  before  the  order  was 
served 

.  Exceptions  to  the  answer  of  the  defen- 
dant having  been  allowed  by  the  Master,  the 
plaintiff  had  obtained  an  order  to  amend, 
and  that  the  defendant  should  answer  the 
amendments  and  exceptions  together. 

(1)  SBI0.C.C.S77. 


The  defendant  had  sworn  his  further  an- 
swer before  the  order  was  served ;  but  before 
it  was  filed,  the  order  was  served, upon  him. 
Notwithstanding  the  service,  he  proceeded 
to  file  it. 

The  plaintiff  now  moved  that  the  further 
answer  should  be  taken  off  the  file,  for  irre- 
gularity, with  costs. 

Mr,  Kniffht  for  the  motion ; 
Mr.  fVilbrahatn  oontrik. 

For  the.defendanti  is  was  alleged,  that 
the  circumstance  of  his  having  swo^  his 
further  answer  before  the  order  was  served 
upon  him,  ought  to  protect  him  at  least  from 
paying  costs. 

However,  the  flee  Chancellor  ordered  the 
further  answer  to  be  taken  off  the  file  with 
costs. 


1825 
Feb.  21 


'..} 


V,  FXOES. 


If,  after  a  defendant  has  been  examined  as 
a  witness  under  the  usmd  order,  it  is  c{u- 
covered  that  he  has  not  effectually  released 
his  interest ;  and  he  afterwards  releases  that 
interest,  an  order  may  he  obtained  for  the 
suppression  of  his  deposition,  and  his  re^ 
examination  on  the  same  interrogatories,  sav- 
ing just  exceptions* 

Figes  had  obtsdned  an  order  to  exao^ne 
a  co-defendant,  Longcrofi,  saving  just  ex- 
ceptions. Longcroft  had  been  examined 
before  the  commisshoners ;  but  it  was  after- 
wards discovered,  that  he  had  not  effectu- 
ally released  his  interest. 

The  proper  release  had  been  since  exe- 
cuted ;  publication  not  having  passed,  a  mo- 
tion was  now  made,  that  Figes  might  be  at 
liberty  to  examine  Longcroft  before  the 
Examiner.         ... 

Mr.  Knight  for  the  motion  ; 
Mr.  Pemoerton  contra. 

Vice  Chancellor^ — This  iqppUcation  is  rea- 
sonable ;  but  it  can  be  granted  only  with 
-some  qualifications.  The  former  deposi- 
tions must  be  suppressed;  the  defendant, 
and  his  sohcitor,  and  clerk  in  court,  must 
make  an  affidavit,  that  they  have  not  beea 
informed  of  the  purport  of  the  evidence, 
which  Longcroft  has  given ;  and  the  plain- 
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tiff  must  have  his  costs  of  this  application. 
Upon  these  terms  the  defendant  may  take 
an  order  to  re-examine  Longcrofl  on  the 
same  interrogatories,  saving  just  exceptions. 


1825 
Feb 


25.      "> 
.  23.  S 


BOBSON  t7.  CAHSBON. 


After  a  decree  for  the  admnutraticn  of 
the  assets  in  a  creditor's  suii  against  an 
executor,  the  plaintiff,  as  well  as  the  defen- 
dant, may  move  to  restrain  a  creditor  from 
proceeding  at  law. 

The  injtmction  wiU  not  be  granted  in  such 
a  case,  unless  the  plaintiff  has  compelled  the 
defendant  to  set  forth  in  the  answer  the  state 
of  the  assets. 

If  it  is  suggested,  that  in  the  suit,  in  which 
the  decree  has  been  made,  the  pleadings  have 
omitted  to  raise  a  question,  in  which  the  estate 
under  administration  is  interested;  an  m- 
qutry  into  the  matter  so  omitted  wiU  be  di" 
rected,  and  the  result  of  the  inquiry  will  be 
incorporated  with  the  proceedings  on  further 
directions. 

This  was  a  suit  instituted  by  a  creditor 
against  an  administratrix.  A  decree  was 
obtained  by  consent,  immediately  upon  filing 
the  bill ;  and  an  application  was  made  by 
the  plaintiff  to  restrain  another  creditor, 
who  was  proceeding  at  law. 

The  injunction  was  granted.  Several 
applications  were  afterwards  made  to  the 
Court,  on  behalf  of  the  creditor  who  was 
enjoined.  He  asserted  that  the  suit  was 
collusive  ;  and  in  particular  he  alleged,  that 
it  did  not  seek  to  impeach  a  settlement  of 
some  property  of  the  testator,  which  was 
altogether  fraudulent ;  and  that  the  plain- 
tiff had  not  compelled  the  defendant  to  dis- 
close the  amount  of  the  assets  in  her  hands. 
He  also  submitted,  that  it  was  not  compe- 
tent to  any  person,  except  the  executrix 
herself,  to  move  to  restrain  a  creditor  from 
enforcing  his  legal  right. 

The  case  was  various  times  before  the 
Lord  Chancellor.  The  following  is  the 
substance  of  his  Lordship's  observations 
upon  the  points  involved  in  it. 

* 

A  decree  having  been  made  for  the  ad- 
ministration of  the  assets,  I  take  it  to  be  the 


established  rule,  that,  upon  an  application 
to  stay  the  proceedings  of  a  creditor  suing 
at  law,  this  Court,  having  regard  to  whi^ 
has  been  justly  done  at  the  time  of  the 
application,  will  restrain  him  from  going  on 
with  his  action.  Lord  Rosslyn  first  esta- 
blished the  practice,  that  the  creditors  might 
be  called  into  court  by  motion,  without 
subpoena ;  and  firom  that  time  it  has  never 
been  questioned.  I  take  it  also'  to  be  clear, 
that  the  plaintiff  in  equity  has  a  right  to 
make  tlie  application  as  wcdl  as  the  defen- 
dant, the  executor ;  and  upon  diis  princi- 
ple— that,  having  obtained  a  judgment  for 
aU  the  creditors,  he  has  an  interest  in  pre- 
venting the  personal  representative  from 
disposmg  of  the  assets,  otherwise  than  as 
the  Court  sliaU  direct. 

It  is  objected  tp  the  conduct  of  this 
plaintiff,  first,  that  he  has  not  brought  into 
'  controversy  a  settlement  made  of  part  of 
the  property  of  the  person,  whose  assets 
are  to  be  administered,  which  settlement 
could  not  st^d  against  creditors  ;  and  that 
the  biU  and  answer  are  so  firamed,  that 
the  question,  with  respect  to  that  settle- 
ment, cannot  be  decided*  Now,  if  at  the 
time  when  the  motion  was  made  on  the 
part  of  the  plaintiff,  the  difliculty  had  been 
suggested,  how,  afler  a  decree  taken,  this 
settlement  could  have  been  brought  into 
controversy,  I  should  have  directed  an 
inquiry,  before  the  Master,  into  all  the  cir- 
cumstances of  that  settlement ;  and  I  should 
have  incorporated  the  result  of  that  inquiry 
with  the  proceedings  on  further  directions. 

If  again,  at  the  time  of  moving  for  the  in- 
junction, it  had  been  stated,  that  the  plaintiff 
had  been  contented  with  an  answer,  which 
did  not  enable  the  Court  to  know  what  were 
the  assets  in  the  hands  of  the  executrix,  I 
should  have  said  to  the  plaintiff,  "if you 
will  not  compel  the  executrix  to  grant  a 
full  discovery  of  the  assets,  I  will  not  grant 
the  motion."  For  I  do  not  hesitate  to  say, 
that  if  a  plaintiff  moves  for  an  injunction 
against  a  creditor  proceeding  at  law,  without 
bringing  out  firom  the  defendant  the  state 
of  the  assets,  such  a  plaintiff  ought  not  to 
have  such  an  injunction. 

I  am  inclined  to  think  also,  that  it  Would 
be  a  very  desirable  thing  to  extend  the  rule 
with  respect  to  the  disclosure  of  the  state  of 
the  assets,  which  holds  in  injunction  cases, 
to    other  cases  in  which  -executors    are 
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tion  to  resmim  proawdkigi  at  kv  is  pragr^ 
jBd — I  mdw%  cases  in  wiacii  an  epceouttir 
^les  a  UU,  or  baa  a  biM  filed  f^gainat  Una, 
in  ofder  tibat  ihe  aiay  have  Uie  protectia*  lof 
4ba  cgmyL  la  thaae  oaaes  it  woald  be  de- 
jdinliio  4)0  bare  a  vule,  tint  die  exooulnr 
ahotdd*  bjr  Ml  affidarit  acoaiii|>aii)itiag  his 
%iil,  vobare  he  is  filainkffiF,  aad  by  bis  on*- 
mrar,  wfaeae  be  ia  da&ndant»  set  ^Msth  the 
etate  0S  tbe  asete. 


<i  ^ 


1129 


i.} 


j(j»ys  e.  w)aiEx^Yj()) 


Qiuere — Whether  a  hend^gtmnhfm  mat" 
wmi  matn^  to  meure  mjmn/monjpm  awoman 
mnth  mkom  he  kae  ooiabiiedf  $e  vaSd^  pre- 
widtd  ifuU  k  i$  espeeuted  m  €omt€wiplatkm  cf 
ike  iermmaiion,  w  e^ier  ike  terwanatwUf  if 
ike  eukikarous  otmnsximu 

SrmMt\  Suck  a  hemd  ie  txUH  eo  Jar  e» 
ii makee  anromeum  far  tkeweputod «AI/c&wb 
ef  like  obSgar^  ky  tke  teceeam  teilk  w^am  ke 
kme  kad  tM  adtdtanuewieivouree* 

The  bill  was  filed  by  Mrs.  Ksye  and  iar 
/AiUiieny  arbom  abe  h^A  by  tbe  defi^ih- 
^ant,  fvayng  ibat  a  ptomioa,  avbieh  bad 
been  mnle  fer  them  by  the  delradant, 
fXBgbt  be  aaanxedy  and  pajnaeot  of  tbe. 
arreais  due  in  respect  of  it  decreed.  It 
appeased  an  the  bdl,  that  tbe  defeodaat,  at 
ibe  time  .of  bia  osbabitelion  with  the  plaia- 
4iffp  vmM,  sfid  was  isnown  by  bar  to  be,  a 
aunied  ainn 

Fvom  tbe  anssier  of  the  defiendant,  it  ap- 
|Kared  diat  be  had  firat  execated  one  bond, 
makiag  a  provision  4km  Mra  Kaye  and  her 
cb^dren^^-nr^bat  aflensarda  this  bond  had 
been  destroyed,  and  am^er  execated,  mak- 
iag  a  psa  vision  alao  &r  ber  and  her  children. 
It  did  net  appear  eocactly  whether  tbe  first 
iiflnd  aras  given  in  contemplation  of  separ^- 
tian;  but  the  jeooad  was  executed  after 
tbe  oefaabilalioB  bad  ceased.  Tbe  first 
toad  was  die  nxxre  lubrantageous  for  Mrs. 
Knye  to  claim  under. 

Tbe  provision  made  fer  ber  by  either 
bond,  .was  not  to  oonmieBce  tiU  i^er  Mr. 
M oseley's  decease. 

(1)  8ss  Iaw  Jo«nal»  ^oki.  p.  18. 


Mn.  tkgden  appcatwd  iyr  fhe  pUdndff ; 
Mr.  Lmmit  mt  tiie  defendsat. 

Tbe  fvawd  af  defeaoe  ttdcan  ana,  diat 
the  bonds,  which  it  was  sought  to  enforce, 
were  irranted  by  a  married  man,  to  a  wo- 
n»u>.  who,  knoVing  him  to  be  married, 
cohabited  with  him.  The  casQ,  therefore, 
came  within  tb«  priw:ifla  fif  Ptiesi  v.  Por- 
ratt.{2) 

(te  the  '^tbciir  bsn^  k  w^  fsoateodcd, 
Aafe  ite  aaas  pf  jPrieei  v.  ParroU  ataod 
^i9f^  md  jiad  «ever  beea  followed.  The 
«HCf  ties  gmp  ^  frefmh  jmdkiiMe  h^d  al- 
ways been  enforced ;  aoi  bciei  faptb  the 
iHNida  ^wta  #f  tbat  aa|tti«e.  At  att  esr^ts, 
4bl^  $luldsea  iwa&t  b^  eatitled  tp  relieC 
4mmdak  ir.  WttnkJJ)  mi  ^^  ▼•  Ma^ 

thUUf{4)  were  cited. 

Vice  ChsmceUfir. — ^I  rather  think  that  it 
wiU  turn  put  here,  that  the  first  bond  wa^ 
i;iyen^  wheii  Mr.  Moseley  contemplated  se- 
peratioa  fi-om  this  lady,  and  wsf »  tb(eriefore» 
fr^fi^mm  m^cUiie.  The  anssrer,  however, 
^  #ot  so  4i3tiac^  as  to  enable  the  Court  to 
come  to  a  conclusion  on  that  point.  And 
therefore,  if  the  case  should  ultimately  turn 
.OP  it,  I  fjnqvid  direct  an  inquiry,  whether 
^t  bond  ^^fi  not  e?cecuted  in  contepapla- 
tion  of  ^  intended  aepa^ion. 

That  pointf  however,  ipay  fiat  be  of  any 
i^portapce,  if  the  case  of  jrrkst  v«  PprroU 
can  be  maintained  as  stated  by  the  report 
I  have  alwa3i»  .understood  the  obj^ctioa  in 
that  case  to  bis,,  tbat  die  boud  was  ipade 
djiuring  cohsbitaijoo  ^  and  a  bon^  made  dur*- 
ing  cohabi^tion  is  |bad^<Si) 

Jf  the  case  of  Priest  v.  ParroU  a^  b^ 
ipaintaiiiftd,  the  lady  pan  laske  no  claim, 
either  md^r  the  first  or  the  second  bond. 
The  destructioa  of  an  infirm  instrument 
.Qinnat  he  a  ccmsideration  for  the  second 
bond.  Therefore  the  destruction  of  the 
.first  boiMlt  witbput  coatract,  is  no  co^jsidcijar 
tion  i;o  sustain  the^  second* 

2)  8  VeMv,  160. 

S)  2  p.  Wms.  4S8 ;  3Bro.  P.  C. 44$. 
^  i  6  ¥«My,  ju.  aB6. 

(5)  jOb  a  tiilifiiMpieiit  day,  his  ^oaour,  injdiroctiqg 
j^eiaiie«  ezprfflsea  hin^cilf  ip  t^  following  masner 
upon  tbie  point :  <*  A  bopd  ^ven  during  cohabita- 
tion, if  stripped  of  ihe  eircmnslEuice  of  jbong  en  in- 
ducement tQ  cot^tuiue  the  cpbahit«ti<yi,  is  flf^  The 
questioB  is  always,  ivbether  the  security  is  pfftnim 
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Then,  would  the  children  h6  entitled  ? 
There  Alight  be  some  difficulty  with  respect 
to  their  claim  oii  the  iir^t  bond  :  for  if  that 
bond  tfere  g^ven  as  an  inducement  to 
future  cohabitation,  the  corrupt  considera- 
tion might  extend  to  att  its  provisions.  With 
respect  to  the  second  bond,  there  is  no  cor- 
rupt consideration ;  and  it  would  neces- 
sarily prevail  so  far  as  the  children  are 
concerned. 

Before,  however,  I  determine  this  case, 
I  Aittst  inquire  into  the  circumstances  of 
Priest  V.  Parrott, 


On  a  subsequent  day,  his  Honour  stated, 
diat  all  that  appeared  in  the  Register*s 
book  concerning  Priest  v.  ParroU  was,  that 
the  bin  was  dismissed.  His  Honour  then 
caused  the  record  to  be  examined  ;  but  it 
did  not  show,  whether  the  security  had  been 
granted  during  the  cohabitation,  or  afler 
the  cohabitation  had  terminated.  "  It  is  not 
certain,  therefore,"  said  his  Honour,  "  that 
the  point,  which  Lord  Hardwickc  is  sup- 
posed to  have  decided,  was  in  fact  decided 
by  him.  If  executed  during  the  cohabita- 
tion," the  deed  would  not  l^ave  been  good, 
whether  the  man  was  married  6t  unmarried. 

•*  In  the  case,  also,  oiAnnandale  v.  Harris^ 
it  does  not  appear  whether,  at  the  time  of 
the  cohabitation.  Lord  Annandale  was  a 
married  man  ;  nor  is  the  point  raised  there. 

"  Lord  Hatdwicke  does  not  intimate  that 
there  is  any  difference  between  the  princi- 
ples of  a  court  of  law  and  diose  of  a  court 
of  equity,  on  subjects  of  this  nature.  The 
judgment  in  Priest  v.  Parrott  proceeds  on 
the  ground,  that  the  circumstance,  on  which 
he  relies,  could  have  been  pleaded  in  de- 
fence to  an  action  on  the  deed.  The  better 
mode,  therefore,  of  disposing  of  this  case 
will  be,  to  send  it  to  a  court  of  law,  to 
determine  whether  the  bond  is  affected  by 
the  circumstance  of  being  given  by  a  mar- 
ried man.*' 

A  case  was  directed  to  the  Court  of 
King's  Bench. 


1825 
March 
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AINSWORTH  17.  AIK8 WORTH. 


In  a  postnuptial  settlement  oftfie  husband^ s 
f state,  it  is  improper  to  introduce  a  proviso 
Vol.  III.    CH. 


for  the  cesser  of  the  husbands  life  interest^  in 
the  event  of  his  bankruptcy  or  insolvency. 

Where  the  Master  has  approved  of  a  pro- 
posal  for  a  settlement,  ana  the  Court  is  of 
opinion  that  the  proposal  ought  to  he  allowed, 
the  Court  will,  upon  the  petition  praying  the 
confirmation  of  the  report,  direct  the  varia* 
tions  which  ought  to  be  made,  witlumt  sendmg 
the  matter  back  to  the  Master  for  reconsi' 
deration. 

The  Master,  upon  a  reference  made  to 
him,  had  made  his  report,  bearing  date  on 
the  16th  of  February,  182^5,  and  stating 
that  he  approved  of  a  proposal  which  had 
been  laid  before  him,  for  the  settlement 
of  the  respective  estates  of  Jesse  Ainsworth, 
and  of  his  wife,  Hannah  Ainsworth.  That 
proposal  was  to  the  following  eflfect : — ^That 
the  freehold  estate  of  Hannah  Ainsworth 
should  be  conveyed  to  the  use  oi  trustees 
for  one  hundred  years,  and  subject  thereto 
to  the  use  of  the  husband  Jesse  Ainsworth^ 
until  he  should  have  been  declared  a'  bank- 
rupt, or  should  have  taken  the  benefit  of 
an  insolvent  act,  without  impeachment  of 
waste,  with  remainder  to  ^  trustees,  to  pre- 
serve contingent  remainders ;  but  in  case 
'of  his  bankruptcy  or  insolvency,  and  upon 
the  happening  of  such  events,  or  either  of 
them,  to  the  use  of  trustees  during  the  joint 
lives  of  Jesse  Ainsworth  and  Hannah,  his 
wife,  upon  trust  to  apply  the  rents  to  her 
separate  use,  with  divers  limitations  over  : 
and  the  trusts  of  the  term  of  a  hundred 
years,  were  to  be  partly  for  raising  SOOZ. 
a  year,  during  the  joint  lives  of  Jesse  Ains- 
worth and  Hannah  Ainsworth,  according  to 
Hannah's  separate  appointment ;  and  when 
not  appointed,  to  be  paid  into  her  own 
hands  in  the  nature  of  pin-money. 

Then  as  to  the  freehold  estates  of  Jesse 
Ainsworth,  it  was  proposed,  that  the  same 
should  be  settled  to  the  use  of  him  Jesse  Ains- 
worth, until  he  should  have  been  declared  a 
bankrupt,  or  should  have  taken  the  benefit 
of  an  insolvent  act,  without  impeachment  of 
waste,  with  remainder  to  trustees,  to  pre- 
serve contingent  remainders  :  but  in  case 
of  the  bankruptcy  or  insolvency  of  Jesse 
Ainsworth,  and  from  and  after  the  happen- 
ing of  such  events,  or  either  of  them,  then 
to  trustees  during  the  joint  lives  of  him 
and  Hannah,  his  wife,  upon  trust  to  apply 
the  rents  for  her  separate  use,  with  divers 
limitaUons  over. 
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A  petition  was  presented,  praying  that 
the  report  might  be  confirmed,  and  that  it 
might  foe  referred  back  to  the  Master  to 
settle  and  approve  of  proper  deeds  and  con- 
veyances, for  carrying  into  e£fect  the  pro- 
posal approved  of  by  him. 

The  petition  having  come  on  to  be  heard 
before  the  Lord  Chancellor,  it  was  suggested, 
that  the  proviso  for  the  cesser  of  the  hus- 
band's life  interest  in  his  own  estates,  upon 
the  event  of  his  bankruptcy  or  insolvency, 
would  be  liable  to  be  impeached  by  credi- 
tors ;  and,  therefore,  that  it  would  be  for 
the  benefit  of  all  parties,  that  the  scheme, 
approved  of  by  the  Master,  shoidd  be  va- 
ried in  this  respect. 

It  was  admitted  on  all  hands,  that  the 
proposal  approved  of  by  the  Master  was 
objectionable  upon  that  ground ;  and  it  was 
conceived,  that  it  would  be  necessary  to 
refer  it  back  to  the  Master,  to  review  his 
report. 

However,  the  Lord  Chancellor  said,  that 
he  would  not  send  the  parties  back  into  the 
Master's  office ;  but  that  he  would  himself 
direct  the  proper  alterations  to  be  made, 
and  introduce  his  directions  into  the  order 
jnade  on  the  petition. 


The  order«  which  his  Lordship  made  on 
the  petition,  was  as  follows  : 

"His  Lordship  doth  order, that  the  settle- 
ment of  the  estates  of  the  plaintiff  Hannah 
Ainsworth  be  varied,  by  directing  that  the 
trustees  of  the  term  of  one  hundred  years 
under  that  term,  shall  raise  and  pay,  to  or 
for  her  separate  use,  by  way  of  pin-money, 
the  sum  of  180/.  a  year,  instead  of  the  sum 
of  dOO/.  a  year,  as  now  provided  by  the 
proposal  for  the  settlement  approved  by  the 
said  Master :  and  it  is  ordered  that  the 
settlements  of  the  estates  of  the  petitioner 
Jesse  Ainsworth,  be  varied  by  inserting  a 
limitation  of  these  estates  to  trustees,  for  a 
>term  of  ninety-nine  years,  to  commence  and 
take  effect  immediately ;  and  a  declaration, 
that  the  trustees  of  the  said  term,  by  virtue 
ihereof,  shall  raise  and  pay  out  of  those 
.estates,  during  the  joint  lives  of  the  said 
plaintiff,  Jesse  Ainsworth,  and  Hannah  his 
wife,  an  annual  sum  of  120L  to  or  for  the 
separate  use  of  the  said  Hannah,  by  way  of 


additional  pin-money,  with  the  usual  direc- 
tions and  provisions  for  securing  the  due 
payment  of  the  said  annual  sum  of  120/. ; 
and  subject  to  that  term,  it  is  ordered  that 
the  estates  stand  limited  to  the  use  of  the 
said  plaintiff,  Jesse  Ainsworth,  for  his  life, 
without  impeachment  of  waste,  with  remain- 
der to  trustees,  to  preserve  contingent  re- 
mainders, and  the  several  other  estates  as 
the  same  now  stand  limited,  and  without 
any  limitation  or  proviso  for  cesser  of 
the  life  estate  of  the  said  plaintiff,  Jesse 
Ainsworth,  on  the  contingency  of  his  be* 
coming  bankrupt  or  insolvent;  and  with 
these  variations,  and  such  alterations  in  the 
language  of  the  said  respective  drafts,  as 
shall  be  necessary  for  making  the  same  com- 
formable  to  tliese  variations — It  is  ordered 
that  the  said  Master's  report,  bearing  date 
the  16th  of  February,  1825,  be  confirmed, 
and  the  said  settlements,  and  other  proper 
deeds  (to  be  settled  by  the  said  Master,) 
be  executed  accordingly  by  all  proper  par- 
ties, as  the  said  Master  shall  direct." 


Extinguishment  of  a  debt  by  gift — Ad^ 
vancement — Examination  of  a  party. 

If  there  is  suffidenlt  evidence  of  an  tn/m- 
tion  executed  on  the  part  of  a  creditor,  to 
make  to  his  debtor  a  gift  of  the  debt,  a  court 
of  emnty  will  not  permit  the  executor  of  the 
credkor  to  enforce  payment  of  the  debt,  even 
though  their  should  be  nothing  amounting  to 
a  release  of  the  debt  at  law. 

Such  a  gift  of  a  debt  from  a  father  to  a 
son.  Will  be  construed  an  odDOncement,  unless 
there  is  evidence  of  such  an  intention  on  the 
part  of  t lie  father,  as  wiU  take  the  case  out  of 
the  general  rule. 

jj  one  party  is  examined  by  the  other  par^ 
ties,  his  exammation,  though  not  used  by  those 
other  parties,  may  be  uwked  into  by  the 
Master,  or  the  Court. 

The  bill  was  filed  for  the  administratioa 
of  the  estate  of  an  intestate,  who  left  three 
children,  Thomas  Wetherell,  Charles  We- 
therell,  and  Mary  Gilbert. 

The  principal  question  related  to  a  sum  of 
about  10,000/,,  in  which  Thomas  Wetherell 
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bad  been  indebted  to  his  father.  Mary 
Gflbert,  and  her  husband,  and  Charles 
WethereU,  contended,  that  this  sum  was 
either  a  debt  due  from  Thomas  to  his  fa- 
ther's estate,  or  an  advancement  made  to 
him  by  his  fiither,  and  to  be  brought  into 
hotchpoti  before  he  could  claim  any  fiirther 
share  of  the  intestate's  effects.  Thomas, 
on  the  other  hand,  maintained,  that  it  was 
neither  a  debt  nor  an  advancement. 

The  account  which  Thomas   Wetherell 
gave  in  his  answer  of  the  circumstances  of 
the  transactions,  out  of  which  the  question 
arose,  was  as  follows  : — that  his  father,  the 
intestate,  did,  in  his  lifetime,  lend  and  pay 
to  him  the  sum  of  10,000/.,  in  order  to 
assist  him  in  forming  a  partnership  in  a 
manufactory  business,  in  which  he  was  about 
to  engage  at  his  father's  instance ;  that  he 
gave  to  the  intestate  a  promissory  note  of 
hand,  for  payment    of  the  said  sum  of 
ld,006/.  on  demand,  and  from  the  time  of 
the  sum  being  so  advanced  up  to  Novem- 
ber 1811,  duly  paid  to  the  intestate,  or 
allowed  him  in  his  accounts,  compound  in* 
terest  on  it ;  that  the  defendant  also  from 
time  to  time  paid  to  the  intestate  various 
sums  of  money  in  reduction  of  the  principal 
sum  of  10,000/.  and  interest ;  that  the  de- 
fendant engaged  in  the  said  partnership  con- 
cern by  the  desire  and  wish,  and  at  the 
express  instance  and  request,  of  the  said 
intestate;     that,   in  or  about   the  month 
of  August  1809,  the  partnership  business 
having  proved   very  disadvantageous,   he 
the  defendant  became  desirous  of  retiring 
therefrom,  but  the  intestate  persuaded  him 
to  continue  therein,  which  he,  at  the  request 
and  entreaty  of  the  intestate,  and  to  his  own 
manifest  disadvantage,  after  much  hesita- 
tion agreed  to  do ;  that  the  co-partnership 
business  continued  to  be  a  very  losing  con- 
cern ;  and  that  some  time  in  the  month  of 
April,  1811,  the  share  of  the  defendant  in 
losses  occasioned  thereby,  greatly  exceeded 
the  amount  of  what  was  then  due  and  owing 
by  the  defendant  to  the  intestate,  on  account 
of  the  loan  of  10,000/. ;  that  some  time  in 
the  commencement  of  the  year  1812,  the 
defendant  experienced  heavy  losses  in   a 
separate  trade,  then  carried  on  by  him  on 
his  own  account,  in  consequence  of  which 
he  was  forced  to  suspend  his  payments ; 
that  in  order  to  avoid  the  issuing  of  a  com- 
mission of  bankrupt  against  him,  he  was 


induced,  by  the  representations  of  the  in-* 
testate,  to  make  a  transfer  of  all  his  stock 
in  trade,  and  other  convertible  property, 
for  the  benefit  of  hb  creditors ;  that  by 
reason  of  the  then  state  of  the  markets,  and 
of  the  embarrassments  of  several  mercantile 
houses,  an  immediate  sale  of  the  stock  in 
trade,  and  collection  of  the  outstanding  debts 
of  the  defendant,  could  not  be  made  but  at  a 
very  great  disadvantage ;  that  shortly  afler 
the  transfer,  the  creditors  of  the  defendant 
became  extremely  urgent  for  a  sale  of  the 
property ;  that  a  part  thereof  was  accord- 
ingly sold  to  a  very  great  disadvantage; 
that  thereupon,  in  order  to  avoid  furSiet 
loss,  it  was  agreed  between  the  intestate, 
and  the  creditors  of  the  defendant,  and  the 
defendant,  that  the  creditors  should  give 
up  to  the  said  intestate  the  remainder  of 
the  defendant's  property ;  and  that  the  de- 
fendant should  ffive  to  die  intestate  all  his 
(the  defendant's;  interest  therein,  together 
with  all  debts  and  sums  of  money  due  and 
owing  to  him--— in  consideration  of  which, 
the  intestate  was  to  secure  to  the  defendant's 
creditors  fldl  payment  of  their  respective 
debts,  with  interest,   by  four  instalments, 
and  also  to  relinquish  and  discharge  the 
defendant  from    every  claim  or  demand 
which  he  might  have  against  him,  by  virtue 
of  those  arrangements,  or  in  respect  of  the 
sum  of  10,000/.;    that  such  arrangement 
was  accordingly  carried  into  efiect ;  that  at 
the  time  when  it  was  entered  into,  it  waa 
expected  by  the  defendant  and  the  intestate, 
that  the  property  of  the  defendant  so  agreed 
to  be  relinquished  to  the  intestate,  would  pro-* 
duce  sufficient,  not  only  to  answer  to  all  the 
creditors  of  the  defendant,  the  amount  of 
what  was  due  to  them  respectively  from  the 
defendant,  but  also  a  surplus  towards  pay- 
ment of  what  was  due  from  the  defendant  ta 
the  intestate  in  respect  of  the  10,000/. ;  that, 
therefore,  the  defendant  insisted,  that  by 
that  arrangement  the  whole  of  what  re-- 
mained  owing  from  him   to  the  intestate 
for  principal  and  interest  on  the  10,000/.. 
was  satisfied  and  discharged,  and  that  he 
ought  to  be  considered  as  entirely  released! 
therefrom  ; — that   the  defendant  believed 
that  the  arrangement  was  always  looked 
upon  and  spoken  of  by  the  intestate  as  an 
extinguishment  or  satisfaction  of  the  debt 
due  to  him  from  the  defendant,  and  that  he 
frequently  expressed  himself  to  that  e£fect 
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to  several  of  his  frieads  \-t-4^  aocordiogly 
the  intestate  did,  in  his  last  ilkxess,  and  only 
a  very  short  time  previous  to  his  decease, 
direct  Mary  Gilbert  to  put  the  promissory 
note^  ill  the  fire,  and  bum  it  in  his  prer 
sence  ;  and  that  she  forthwith  did  bum  or 
destroy  the  promissory  note  in  the  pre- 
sence of  the  intestate,  and  in  pursuance  of 
such  his  directions.  Under  these  circum- 
stances he  insistedi  that  said  sum  of  10,000/. 
lent  to  him  by  his  father,  ought  not  to  be 
considered  as  an  advancepnent  to  him,  but 
as  so  much  money  lent  by  ^he  said  intestate 
to  the  defendant,  which  had  since  been  fully 
satisfied  and  discharged. 

Thomas  Wetherell  had  been  examined 
by  the  other  parties  on  interrogatories  be- 
fore the  Master ;  and  his  examination  gave 
in  substance  the  same  account  of  the  trans- 
action as  was  contained  in  his  answer. 

The  frequently  expressed  intention  of  the 
intestate,  to  make  Tliomas  a  presep^  of 
what  was  owing  by  him,  wa$  established  by 
clear  evidence ;  and  Mrs.  Gilbert  proved, 
that  she  had  destroyed  Thomas's  promissory 
note  by  the  directions  of  her  father. 

The  cause  came  on  upon  exceptions  to 
the  Master's  report. 

Mr,  Sugden  and  Mr,  Stewart  appeared 
for^the  plaintiffs ; 

Mr,  Home  and  Mr,  Garratt  appeared 
for  Charles  WetRerell,  who,  on  this  ques- 
tion, was  in  the  same  interest  with  the 
plaintiffs ;' 

Mr.  Heald  and  Mr,  Rcupell  appeared 
for  Thomas  Wetherell. 

Vox  the  plaintifis,  it  was  argu^,  tliat  the 
debt  from  Thomas  Wetherell  continued  to 
exist  up  to  the  time  of  his  father's  death. 
It  was  clearly  a  subsisting  debt  up  to  the 
biurning  of  the  promissory  note ;  and  the 
biurning  of  that  note  did  not  cause  it  to 
cease.  The  destruction  of  the  note  would 
not  have  prevented  the  father  from  bring- 
ing an  action  for  the  money  due  to  him ; 
axid  his  estate  must  have  been  the  benefit 
of  all  his  rights. 

If,  however,  it  was  not  a  debt  still  due 
from  Thomas  to  his  f)ither's  estate,  it  was 
at  least  an  advancement.  The  gifV  of  a 
debt  was  tlie  same  as  the  gift  of  a  sum  of 
money ;  and  whether  it  was  made  to  a  son 
setting  out  in  business,  and  in  order   to 


facilitate  1^  proflress,  or  to  a  so^  retifing 
from  business,  ana  with  a  view  to  lessen  his 
embarrassments,  was  of  no  moinent.  In 
either  case  it  was  equallv  an  a^v^c^i^eDt. 
For  Thomas  Weuierdl,  it  was  said»  ti^att 
afler  the  transaction  concerning  the  aysign'r 
ment  of  his  property  upon  truat  for  his  cre- 
ditors, a  court  of  equity  would  qot  have 
Sermitted  the  father  to  have  recovered  tjm 
ebt ;  at  all  events,  the  burning  of  the  note* 
accompanied  with  words  expressive  of  his 

Surpose  to  destroy  the  debt,  liberated  (he 
ebtor  from  any  daims  on  the  )iart  of  Uie 
testator's  estate.  Further,  the  features  of 
tlie  transaction  were  quite  adverse  to  the 
notion  of  advanceipept.  Py  extinguishing 
the  debt,  the  father  meant  only  to  relieve 
his  son  from  embarrassments,  of  which  (us 
own  advice  had  been,  in  a  great  measure,  the 
cause. 

Vice  Chancellor, — The  first  queation  is, 
at  the  death  of  the  intestate  was  this  sum 
due  from  the  son  to  the  Anther?  In  the 
argument,  it  was  supposed,  that  the  sum 
must  be  due,  unless  it  was  released  at  law. 
That,  however,  is  npt  the  way  in  which  such 
subjects  are  viewed  here. ,  For  if  the  intestate 
thought  fit  to  make  a  gifl  of  the  debt  to  the 
debtor,  the  gifl  undoubtedly  would  prevail 
in  equity,  though  the^e  waa  nothing  amount-* 
ing  to  a  release  at  \a.y( ;  and  utider  smch 
circumstances,  this  Court  would  not  permit 
the  executor  to  enforce  the  payment  of  the 
debt. 

Was  there,  then,  an  intention,  executed 
on  the  part  of  the  father,  to  make  a  gift  of 
this  promissory  note  to  the  son  ?  Several 
persons  declare,  that  the  father,  in  repeated 
conversations,  expressed  an  intention  to 
make  a  gifl  of  the  debt  to  hi»  son  Thomas. 
This,  however,  is  not  enough ;  for  intention 
to  give,  is  not  gifl.  But  the  examination 
of  the  son  throws  more  light  uppn  the  trans- 
action, and  into  tliat  examinatioo,  the  parties 
who  have  called  for  it,  have,  by  the  &ct  of 
their  examining  him,  given  me  authority  to 
look.  The  son,  Thonas,  there  states,  that 
part  of  the  consideration  on  which  he  con- 
sented to  assisn  all  his  property  npon  trust 
was,  that  his  father  would  release  so  mudi 
of  tlie  debt  due  to  him,  as  the  surptlus  of 
the  property  so  assigned,  remaining  after 
the  satisfaction  of  the  other  creditovs,  would 
npt  extend  tp.     Then,  the  evidence  of  Mrs*  . 
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Grilbert  shows,  that  the  intestate  desired 
her  to  bum  the  promissory  note  ;  and  the 
words,  which  she  represents  him  as  uttering 
on  that  occasion,  are  such  as  to  show,  that 
his  intention  in  destroying  tlie  note  was  t» 
destroy  the  debt. 

Under  these  circumstances,  though  the 
debt  due  from  Thomas  Wetherell  to  his 
fiuher  might  not  be  released  at  law,  yet 
there  did  not  exist,  at  the  father's  death, 
such  a  debt  from  the  son  ^  this  Court  would 
permit  an  executor  to  enforce  payment  of. 

The  next  question  is,  whether  the  amount 
of  the  sum,  which  thus  ceased  to  be  a  debt, 
is  to  be  considered  as  an  advancement  of 
Thomas  Wetherell?  My  opinion  is,  that 
it  must  be.  so  considered.  Can  it  make 
any  difference,  whether  a  father  gives  a  soa 
10,000/.  at  his  outset  in  business,  or  that 
he  afterwards  makes  him  ^  gift  of  a  debt  of 
10,000/.?  In  reading  the  examination  of 
the  son,  there  is  not  one  word  which  points 
out  any  intention,  on  the  part  of  the  &ther, 
to  take  the  case  out  of  the  general  rule  of 
advancement. 


both  stated,  that,  in  such  a  case,  they  would, 
in  framing  their  report,  look  into  the  exa- 
mination. 

The  Vice  Chancellor  concurred  in  their 
opinion  ;  and  accordingly,  he  used  the  exa- 
mination of  Thomas  Wedierell. 


1825. 
March  14 


■} 


ANONYMOUS. 


In  the  argument  a  question  arose,  whe^ 
ther  the  Court  could  look  into  the  exami- 
nation of  the  son,  when  it  was  not  used  by 
the  party  who  examined  him. 

Mr,  Sugden  argued,  that  if  the  examina- 
tion of  a  party  was  not  used  by  an  adver- 
sary before  the  Master,  or  in  the  discussion 
at  the  bar,  the  party  whose  examination  it 
was,  could  not  avail  himself  of  it,  and  tlie 
Court  could  not  look  into  it* 

The  Vice  Chancellor  communicated  with 
two  of  the  Masters  upon  tlie  sxibject.  They 


If  the  devisee  of  lands,  subject  to  the  pay- 
ment qflegacies,  mortgages  them ;  upon  a  bill 
filed  hy  the  legatees  for  the  payment  of  their 
legacies,  the  mortgagee  is  not  entitled  to  his 
costs  as  against  the  legatees. 

Lands  were  devised,  subject  to  certain 
legacies  ;  and  the  devisee  afterwards  mort- 
gaged the  lands. 

The  legacies  not  being  paid,  the  legatees 
filed  a  bill  to  have  their  legacies  raised.  To 
this  bill  the  mortgagees  were  made  parties. 

At  the  hearij^  the  legatees  obtained  a 
decree.  \ 

Mr,  Barber  now  insisted,  that  the  mort- 
gagees were  entitled  to  have  their  costs  from 
the  plaintifisr 

Vice  Chancellor, — ^The  legatees  were 
obliged  to  make  these  mortgagees  parties  ; 
but  it  was  by  wrong  as  against  the  legatees 
that  they  became  necessary  parties ;  and 
they  can  stand  in  no  better  situation  than 
the  devisee,  by  whom  their  mortgages  were 
improperly  made.  The  legatees  can  never 
be  called  upon  to  bear  the  costs  of  him,  who 
becomes  a  necessary  party  by  the  wrongful 
act  of  a  person,  through  whom  they  do  not 
claim. 
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OCKL^STONE  V.  BENSON. 


1825. 
April  14u 

To  a  bill  filed  by  the  assignees  of  a  bank- 
rupt,  against  persons  indeUed  to  his  estate^ 
it  ts  a  good  defence  to  plead  the  5  Geo,  2. 
c.  30.  s.  38. 

The  bill  was  filed  by  William  Ocklestone 
and  Duncan  Mac  Viccar,  assignees  of  the 
estate  and  effects  ofThomas  Cassidy,  against 
James  Benson  and  Michael  Dennison;  .  It 
alleged,  that  Cassidy  shipped  a  considerable 
quantity  of  goods  for  Demerara;  that 
Benson  undertook  to  sell  the  goods,  and 
account  for  the  proceeds  to  Cassidy  ;  that 
Benson  accordingly  disposed  of  a  part  of 
them,  and)  when  about  to  depart  from  De-> 
mefara,  delivered  the  remainder  to  Denni- 
son to  sell  as  his  agent ;  that  Dennison  sold 
the  goods  so  left  with  him;  that  neither, 
he  nor  Benson  had  accounted  for  the  pro-> 
ceeds ;  that  Dennison,  in  order  to  defeat 
the  claim  of  the  plaintiffs,  was  about  to 
go  out  of  the  jurisdiction  of  the  court ;  and, 
that,  if  he  were  permitted  to  quit  the  country 
without  givins  security  for  the  sum  due 
to  the  plaintiffs,  their  debt  would  be  wholly 
lost.  It  was  also  stated,  that  Cassidy  had 
been  declared  a  bankrupt  in  June  1 8£0 ;  that 
Duncan  Mac  Viccar  and  Francis  O'Neile 
were  chosen  assignees ;  that,  at  a  meeting 


of  the  creditors  of  the*  bankrupt,  held  for 
that  purpose  on  the  9th  of  August,  1824, 
it  was,  amongst  other  things,  resolved,  that 
the  assignees  of  tlie  baiiknipt  should  have . 
*iull  power  and  authority'  to  oonuHenee,  pro- 
secute, and  defend  any  suit  or  suits  at  law 
or  in  equity,  for  the  recovery  of  any  part  of 
the  estate  and  effects  of  the  bankrupt ; 
that  O'Neile  was  subsequently  discharged 
fkom  being  an  assignee  undet  the  commis- 
sion ;  and  that  William  Ocklestone  had  been 
duly  chosen  an  assignee  in  his  stead.  The 
prayer  was,  that  the  defendants  might  ac- 
count for  the  proceeds  of  the  goods  ;  and 
that  Benson,  as  well  as  Dennison,  might  be 
answerable  for  such  of  them  as  were  dis- 
posed of  by  the  latter. 

To  this  bill,  Dennison  put  in  the  follow- 
ing plea:  "  That  by  the  statute  niade  and 
passed  in  the  fifUi  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  cliapter 
the  80th,  entitled,  An  act  to  prevent  the 
committing  of  frauds  by  bankrupts,  section 
the  38th,  it  is  provided,  'that  no  suit  in 
equity  shall  be  commenced  by  any  assignee 
or  assignees,  without  the  consent  of  the 
major  part  in  value  of  the  creditors  of  such 
bankrupt,  who  shall  be  present  at  a  meeting 
of  the  creditors,  pursuant  to  notice,  to  be 
given  in  the  London  Gazette,  for  that  pur- 
pose.' And  defendant  doth  aver,  that  the  said 
blD  was  filed  by  the  plaintiffi,  the  assignees 
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of  the  estate  and  effects  of  the  said  bank- 
rupt, Thomas  Cassidy,  without  the  consent 
of  the  major  part  in  value  of  the  creditors 
of  the  said  bankrupt,  present  at  a  meeting 
of  the  creditors,  pursuant  to  notice  given  in 
the  London  Gazette  for  that  purpose ;  and 
defendant  doth  therefore  plead  the  matters 
aforesaid,  to  the  said  plaintiffs'  bill,  and  to 
die  relief  and  discovery  thereby  sought" 

Mr,  liOrtndes  appeared  in  support  of  the 
plea; 
Mr,  Pemberton^  of  the  bill. 

For  the  plea,  it  was  argued,  that  the  pro- 
vision of  the  statute  was  express ;  and  that 
to  entertain  such  a  bill,  when  met  by  sudi 
a  plea,  would  be  to  say,  that  assignees  sho^d 
have  a 'right  to  institute  suits  in  equity, 
without  that  authority  from  the  creditors, 
which  .the  act  of  parliament  expressly  re- 
quires. Could  the  creditors  be  bound  by 
this  suit  ?  If  they  were  bound,  what  was 
the  use  of  the  provision  of  the  statute.? 
The  creditors  were  obviously  interested 
in  the  event  of  this  suit ;  a  circumstance 
which  distinguished  the  present  case  from 
that  of  WiUcxM  v.  Fry.  (1 )  The  general  au- 
thority, which  was  by  the  bill  alleged  to  have 
been  given  to  the  assignees,  was  of  no  avail ; 
a  particular  authority  was  requisite ;  and  so 
Lord  Hardwicke  had  expressly  declared  in 
the  case  of  Ex  parte  Whitchurch,  (2) 

On  the  other  side,  it  was  said,  that  the 
clause  of  the  5  Geo.  2.  c.  30,  which  the 
defendant  relied  upon,  was  a  provision  for 
the  benefit  of  the  creditors  oi  a  bankrupt, 
and  not  of  his  debtors.  The  object  of  it 
was  merely  to  protect  the  estate  of  the 
bankrupt  from  being  burthened  with  the 
costs  of  suits  in  equity,  unless  these  suits 
had  received  the  previous  sanction  of  the 
creditors ;  but  it  never  was  intended  that 
an  agent  of  tlie  bankrupt,  a  debtor,  should, 
by  means  of  it,  protect  himself  from  being 
called  to  an  account.  Su|>pose  that  the 
bankrupt  were  a  remainder-man,  and  that 
the  tenant  for  life  were  to  proceed  to  cut 
down  timber,  this  waste  woidd  be  commit- 
ted, and  irremediable  mischief  done,  before 
the  permission  of  the  creditors  to  the  filing 
of  a  bill  could  be  obtained.  If,  in  such  a 
case,  the  assignees  were  to  institute  pro- 
ceedings in  equity,  without  going  through 

(1)  1  Merivale.  262  ;  2  Hoee,  STt, 
\t)  1  Atkins,  %10. 


forms,  compliance  with  which  would  be 
fatal  to  the  object  they  had  in  view,  would 
the  tenant  for  life  be  permitted  to  say,  "  you 
have  no  right  to  bring  me  before  the  Court, 
because  the  consent  of  the  creditors,  to  the 
filing  of  the  bill,  has  not  been  obtained 
indue  form"?  In  the  present  case  there 
was  need  of  great  dispatch.  The  defen- 
dant was  on  the  point  of  quitting  England, 
and  it  was  necessary  to  have  a  writ  of  ne 
exeat  regno.  Besides,  t))e  plea  is  bad  in 
point  of  form.  It  avers  only  that  the  bill 
was  filed  by  the  plaintiffs,  widiout  tlie  con- 
sent of  the  major  part  of  the  creditors. 
Now  there  has  been  a  succession  of  assig- 
nees; and  though  the  present  assignees 
have  received  no  authority  to  commence 
the  suit,  such  an  authority  may  have  been 
given  to  some  of  the  former  assignees.  The 

§lea  should  have  contained  an  averment, 
iiat  no  authority  was  given,  either  to  the 
present  plaintiffs,  or  to  the  prior  assignees. 

Vice  Chancellor. — As  to  the  last  objec- 
tion, the  deferidants  can  plead  only  in  the 
words  of  the  statute ;  and  they  have  done 
so.  If  the  plaintiff*  relies  on  any  authority 
given  by  tlie  creditors,  as  being  an  authority 
within  die  statute,  he  can  take  issue  upon 
the  plea..    Then  as  to  the  other  part  of  the 

Question — would  a  decree  in  this  suit  bind 
le  creditors  ?  Surely  not.  And  if  so,  how 
could  it  bind  the  debtor  ?  The  principle  of 
the  court  is,  that  a  roan  is  not  to  be  called 
to  account  twice  for  the  same  demand. 

On  a  subsequent  day,  his  Honour  allowed 
the  plea.  If' the  suit,  said  his  Honour, 
would  not  bind  the  creditors,  the  defendant 
ought  not  to  be  harassed  twice  for  the  same 
matter*  If,  on  the  other  hand,  it  would 
bind  the  interests  of  the  creditors,  it  ought 
to  have  tlieir  sanction. 


■>.} 


LLOYD  Vm  PIPLEE. 


1825 

April  IS 

A  bill  is  filed,  impeaching  a  conveyance^ 
on  the  ground  of  fraud :  to  the  whole  of  that 
(nil  the  defendant  pleads  the  conveyance, 
negativing  the  fraud  by  averments,  and  then 
in  support  of  the  plea,  answering  the  various 
allegations  of  fraud : — Held,  that  such  a  plea 
is  overruled  by  the  answer. 
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In  such  cases  tlieplea  ought  to  be  to  the  whole 
ef  the  reliefs  and  to  tlte  whole  of  the  discovery, 
except  so  much  of  it  as  must  be  given  in  sup- 
port of  the  plea. 

The  plaintifi&  claimed  under  the  last  will 
of  Samael  Evenden,  bearing  date  on  the  Bdi' 
of  April,  1790,  whereby  he  devised  to  them 
certain  freehold  estates.  On  the  1 2th  of  Au- 

fast,  1793,  he  mortgaged  the  premises  to 
midi  for  a  term  t)f  years,  to  secure  100/. 
Afterwards  by  deeds  of  lease  and  release,- 
dated  on  the  18th  and  19th  of  December, 
1 793,  it  was  witnessed,  that  in  consideration 
of  107/.  ISf.  6(/.  paid  by  Pipler  to  Smith, 
(beii^  the  amount  of  the  mortgage  money 
and  interest  due  to  the  latter),  and  also  lin 
consideration  of  die  weekly  sum  of  1 8^ .,  to 
be  paid  by  Pipler  to  Samuel  Evenden  dur- 
ing his  life,  and  of  the  sum  of  20L  to  be 
gdd  to  his  executors  afler  his  decease, 
venden  granted  and  released  the  premises 
to  Pipler  and  his  heirs,  to  the  use  of  Samuel 
Evenden,  his  executors,  administrators,  and 
assigns,  fi>r  a  term  of  five  hundred  years, 
(subject  to  a  proviso,  that  if  Pipler  dhould 
pay  I8st  per  week  to  Evenden,  during  hi» 
natural  life,  the  term  of  five  hundred  years 
should  be  void,)  and  afler  the  determination 
of  the  said  term,  and  in  the  mean  time  sub-^ 
ject  thereto,  to  the  use  of  Pipler,  his  heirs 
and  assigns.  By  the  same  indenture  Smith 
assigned  to  Pipler  his  mortgage  term« 

Samuel  Evenden  died  on  the  11th  of 
May,  1794. 

The  bill  charged,  that  the  deeds  of  the 
18th  and  19th  December,  1793,  considered 
as  an  absolute  conveyance  of  the  premises 
to  Pipler,  were  fraudulent  and  void ;  that 
they  could  stand  only  as  a  security  for  the 
sums  actually  paid  by  him,  with  interest 
thereon ;  that  the  consideration  for  the  al- 
leged conveyance,  was  altogether  inadequate 
to  the  value  of  the  property ;  that,  when  the 
pretended  contract  was  entered  into,  Even- 
den was  upwards  of  seventy  years  of  age ; 
that  he  was  then,  and  had  long  been  in  a 
very  infirm  state  of  health,  whereby  it  was 
evident,  in  December  1793,  that  he  could 
live  but  a  very  short  time  ;  that  by  reason 
of  his  age  and  infirmities,  his  faculties  were 
then  very  much  impaired,  and  he  was  not 
competent  to  transact  matters  of  business  ; 
that,  in  the  transaction  concerning  the  alleged 
contract,  and  the  execution  of  the  indentures 


of  conveyance,  nd  persoii  interfered  or  was 
consulted  on  behalf  of  Evenden ;  that  the 
whole  of  the  transaction  was  conducted  and 
finished  without  the  privity  of  any  part  of 
Evenden's  fimily ;  and  that  it  was  entered 
upon  and  concluded  solely  between  Even- 
den, Pipler,  and  Pipler's  attorneys  without 
the  intervention  of  any  other  person. 

The  prayer  was,  that  it  might  be  declared 
that  the  execution  of  the  indentures  of  con- 
veyance to  Pipler  was  fraudulently  and  im- 
properly obtamed;  and  that  these  inden- 
tures ought  not  in  equity  to  operate  as  an 
absolute  conveyance,  but  only  as  a  security 
fbr  the  sums  actually  paid  by  him ;  that, 
Mibject  to  diat  security,  die  plaintifEs  might 
be  declared  entitled  to  the  premises ;  and 
diat  the  requisite  accounts  might  be  taken. 

To  this  bill  the  defendant  Pipler  put  m  a 

Idea  and  answer.  The  plea  was  in  the  fol- 
owing  form  :  ^  This  defendant,  by  protes- 
tation, &c.  doth  plead  unto  the  said  bffl, 
and  for  plea  saidi,  that  by  indentures  of 
lease  and  release,  and  ^issignment,  dated 
respectively  tlie  IBth  and  19th  days  of 
December,  179S<  &c."  It  proceeded  to 
set  forth  the  tenor  of  the  release ;  and  then 
for  further  plea,  it  stated  that  a  bond,  secur- 
ing certain  payments  to  Evenden,  had  been 
executed  by  Pipler.  It  then  went  on  in  the 
following  words :  "  And  this  defendant  doth 
aver  that  the  said  indentures  of  lease  and 
release,  and  assignment  dated  respectively 
the  18di  and  19th  days  of  December,  1793, 
were  signed,  sealed,  and  delivered  by  this 
defendant,  and  the  said  Samuel  Evenden, 
and  by  the  said  William  Smith ;  and  this 
defendant  doth  further  aver;  that  the  said 
Samuel  Evenden,  at  the  time  he  executed 
the  said  indenture  of  release  and  assignment* 
was  not  in  a  very  infirm  state  of  both  body 
and  mind,  but  was  then  capable  of  entering 
into  a  valid  contractor  agreement ;  and  this 
defendant  saith,  that  the  sum  so  as  aforesaid 
contracted,  to  be  paid  by  hhn  for  the  said 
hereditaments  and  premises,  was,  according 
to  the  best  of  the  belief  of  this  defendant, 
the  ftill  and  actual  value  thereof;  and  this 
defendant  doth  aver  that  tlie  said  Samuel 
Evenden  well  knew  the  nature  of  the  said 
conveyance,  when  he  executed  tlie  same,  and 
was  perfectly  satisfied  therewith.  And  this 
defendant  doth  also  aver,  that  he  regularly, 
during  the  life  of  the  said  Samuel  Evenden, 
and  up  to  the  time  of  his  death,  paid  to  or  for 
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him  the  weekly  sum  of  }8^. ;  and  that  upon 
hiB  death,  this  defendant  paid  to  Robert 
Mudd,  with  whom  the  said  Samuel  Evenden 
xesided,  and  who  defr^y«d  the  expenses  of 
the  said  Samuel  E  venden's  funeral,  the  afore- 
said sum  of  20/.  Also  this  defendant  doth 
aver,  that  the  premises  comprised  in  the 
aforesaid  indentures  of  release  and  assign-* 
ment,  are  the  same  premises  as  are  in  the 
said  bill  mentioned  ;  and  that  he  (this  de- 
fendant) is  now  the  absolute  owner  thereof 
under  and  by  virtue  of  the  aforesaid  inden- 
ture of  release  and  assignment."  These 
averments  were  followed  by  the  answer, 
which  was  introduced  with  the  following 
words :  "  And  this  defendant  not  waiving 
his  said  plea,  but  relying  wholly  thereon  ^ 
and  in  support  thereof,  for  answer  to  so 
much  of  the  said  bill  as  this  defendant  is 
advised,  is  necessary  or  material  for  him  .to 
answer,  answereth  and.saith :  he  admits,  that 
in  the  year  17^3,  the  said  Samuel  Evenden 
was  of  the  age  of  seventy  years  and  upwards, 
&c."  The  answer  went  on  to  admit  various 
circumstances  stated  in  the  bill,  but  with 
puch  qualifications  as  stripped  them  of  the 
character  of  fraud,  and  to  deny  all  the  alle- 
gations, by  which  the  validity  of  the  con-^ 
veyanoe  was  attempted  to  be  impeached. 

Mr.  Koe  appeared  in  auj^rt  of  the  plea; 
Mr*  WUbraham  contra. 

The  objection  taken  to  the  plea  was,  tliat 
it  was  a  plea  to  the  whole  bOJ,  that  is,  to 
the  whole  of  the  relief,  and  the  whole  of 
the  discovery  sought ;  and  yet  there  was  an 
answer  to  many  of  th/e  most  material  alle- 
gations. In  this  view,  therefore,  the  plea 
was  overruled  by  the  answer,  since  many 
of  the  charges  were  answered  ;  and  yet  the 
plea  purported  to  cover  the  whole  bill.  On 
the  other  hand,  if  the  plea  could  be  consi- 
dered, not  as  a  plea  to  the  whole  of  the 
relief  and  the  discovery,  but  to  the  whole  of 
the  relief,  and  ^  P^^  ^^  ^^^  discovery,  the 
question  arose — ^To  how  much  of  the  dis- 
covery the  plea  extended  ?  The  reply  would 
be — ^To  so  much  of  the  bill  as  was  ;iot  an- 
swered. But  how  could  this  be  ascertained 
by  exaoiining  merely  the  bill  and  the  plqa? 
Before  it  was  possible  to  ffue^s  from  how 
much  of  the  discovery  the  defendant  meant 
to  protect  himself,  it  would  be  necessary  to 
go  through  his  answer.  So  that,  in  this  way 
of  putting  the  case,  the  plea  was  bad,  be- 
Vol..  III.    CH. 


cause  it  did  show  with  certainty  how  much 
it  covered.  Besides,  every  answer  must  be 
liable  to  exception  for  insufficiency.  Sup^ 
pose  exceptions  were  taken  to  this  answer, 
and  the  Master  were  called  upon  to  pro- 
nounce his  judgment  concerning  them,  what 
would  there  be  to  hinder  the  defendant  from 
Saying,  with  respect  to  eveiy  question  in- 
cluded in  the  exceptions — "that  is  not  a 
question  which  I  meant  to  answer  ;  it  is  a 
question  covered  by  the  plea"? 

In  support  of  the  plea,  it  was  contended, 
that  the  extent  of  the  plea  was  quite  certain, 
because  it  was  a  plea  to  the  whole  bill ;  and 
the  answer  was — ^not  in  exclusion  of, — but 
in  support  of  the  plea.  If  the  plea  had 
gone  only  to  a  part  of  the  bill,  it  would  un^^ 
doubtedly  have  been  necessary  to  have  dis- 
tinguished that  part.  It  was  accompanied 
witti  an  answer,  merely  because  the  bill 
contained  allegations  of  fraud,  which  would 
have  avoided  the  bar  that  was  pleaded. 
That  fraud  was  negatived  by  averments  in 
the  plea ;  and  these  averments  were  sup- 
ported by  a  frdl  answer. 

Vice  Chancellor » — It  is  true,  that  in  such 
a  case,  the  defendant  must,  in  his  plea,  aver 
generally,  that  there  was  no  fraud,  and  then 
by  answer  deny  the  particular  circumstances 
of  fraud  stated  in  die  bill.  But  then  the 
plea  should  be  framed  accordingly ;  it  should 
be  a  piea  to  the  relief  and  to  die  discovery, 
except  the  discovery  of  those  matters,  to 
which  an  answer  is  to  be  given.  The  de- 
fendant ipust  tell  to  how  much  he  means  to 
answer ;  otherwi^Ci  how  can  the  Master 
deal  with  exceptious  to  it  for  insufficiency  ? 

On  die  other  hand,  the  plaintiff  ought  to 
inform  the  defendant  on  die  face  of  his  bill, 
tdiat  are  the  circumstances  of  which  he 
expects  a  discovery  iii  support  of  his  equit- 
able dde. 

His  H^npur  ordered  the  case  to  stand 
av^. 


April  16.  Mr.  Koe  cited  the  case  of /<?r- 
rard  v.  SaunderSy(S)  in  support  of  the  mode 
of  pleading  adopted  here. 

It  was  answered,  that  that  case  proved 
only,  ^hat  a  plea  of  this  kind  requires  to  be 
accompanied  by  an  answer ;  whereas,  the 
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pointy  which  the  defendant  had  to  establish, 
was — that  the  rules  of  the  Court  would  ad- 
mit of  a  plea  and  answer,  with  respect  to 
which  it  was  impossible  to  say  how  much 
was  pleaded  to,  and  how  much  was  an- 
swered. 

Vice  Chancellor, — Nothing  can  be  more 
simple  than  the  question  of  pleading  which 
this  case  presents.  Here  the  defendant 
first  pleads  to  the  said  bill,  that  is,  to  the 
whole  bill.  In  one  sense  you  plead  to  the 
whole  bill,  if  you  plead  either  to  the  whole 
of  the  discovery,  or  to  the  whole  of  the  re- 
lief;  and  the  phrase  ought  to  have  been 
expressed  "  to  the  whole  of  the  discovery, 
and  to  the  whole  of  the  relief." 

I  will  assume,  however,  that  this  defen- 
dant, when  he  pleads  to  tlie  said  bill,  means 
to  plead  to  the  whole  of  the  discovery  and 
the  whole  of  the  relief.  Having  put  in  this 
plea,  he  goes  on,  in  support  of  it,  to  give 
a  very  long  discovery.  But  he  has  already 
pleaded  to  the  whole  bill,  that  is,  to  the 
whole  of  the  discovery  and  the  whole  of  the 
relief.  Such  an  answer,  therefore,  must 
overrule  the  plea. 

The  defendant  says,  that  he  puts  in  the 
answer  in  support  of  the  plea.  Then,  in- 
stead of  pleading  to  the  whole  of  the  dis- 
covery, he  should  have  pleaded  to  the  whole 
of  the  discovery  except  that  part  of  it, 
which  was  necessary  to  be  given,  by  way 
of  answer,  in  support  of  the  plea ;  and  he 
should  have  stated  what  part  of  the  bill  he 
deemed  it  necessary  thus  to  answer  to. 

Suppose  an  exception  were  taken,  the 
defendant  might  say,  **  I  do  not  mean  to 
answer  to  that  point;  for  that  is  not  an 
allegation,  which  jt  is  necessary  to  answer 
in  support  of  my  plea."  Is  the  Master  to 
determine  a  question  of  that  kind? 

The  defendant,  who  answers  in  support 
of  his  plea,  must  tell  the  Court,  what  are 
the  allegations  which  he  answers  in  support 
of  his  plea.  He  who  answers  partially,  must 
show  distinctly  what  part  of  the  bill  he  an- 
swers to.     The  plea  must  be  overruled. 

Mr,  Koe  asked  that  he  might  be  at  liberty 
to  amend  the  plea  in  form. 

The  Vice  Chancellor  refused  to  permit 
it  to  be  amended. 


ine  1.  3 


HAATLET   V,  RUSSELL. 


Apr.  14 — June 

Champerty — Assignment  of  the  subject  of 
a  suit. 

An  agreement  giving  a  third  person  an 
interest  in  the  prosecution  of  a  suit,  is  not 
champerty,  unless  that  third  person  is  to  share 
in  the  profits  of  the  suit. 

On  the  12th  of  February,  1824,  Joshua 
Russell  filed  his  bill  against  James  Collins. 
That  bill  alleged,  that  Kussell  had  borrowed 
various  sums  of  money  from  Collins,  and 
given  him  mortgages  to  secure  the  re- 
payment, with  interest,  of  sums  much  larger 
than  had  been  actually  lent  to  him  ;  that 
Russell  had  also  conveyed  to  Collins  estates 
for  terms  of  years,  to  secure,  sometimes  the 
repayment  of  specific  sums,  and  at  other 
times,  unascertained  balances,  and  such  sums 
of  money  as  Russell  might  afterwards  owe 
to  Collins ;  that  Russell  had,  besides,  as- 
signed to  Collins  some  legacies  and  rever- 
sionary interests  to  which  he  was  entitled, 
and  had  granted  to  him  various  redeemable 
annuities  ;  that  Collins  was  the  confidential 
agent  and  solicitor  of  Russell,  and  had  re- 
ceived large  sums  of  money  on  his  account; 
that  Collins,  in  his  accounts,  had  charged 
Russell  with  extravagant  bills  of  costSy 
with  com)K>uhd  interest,  and  improper  items 
of  simple  interest.  Russell,  it  was  further 
stated,  was  declared  a  bankrupt  in  181 7| 
and  had  since  obtained  his  certificate ; 
and  in  consequence  of  an  agreement,  sanc- 
tioned by  the  creditors,  the  assignees  had 
conveyed  to  him  all  the  equities  of  re- 
demption, and  all  their  right  and  title,  of, 
in,  and  to  the  estates  on  which  Collins  had 
any  security,  and  the  balance,  which,  on 
taking  the  accounts,  might  appear  to  be 
due  from  Collins.  That  gentleman  had 
never  proved  under  the  commission ;  and, 
af^r  die  agreement  with  the  assignees, 
continued  to  deal  with  Russell,  as  if  he  had 
never  been  bankrupt,  delivering  to  him  in 
the  years  1821,  1822,  and  1821),  accounts 
proceeding  on  balances  and  accounts  prior 
to  the  bankruptcy. 

The  prayer  of  this  bill  was,  that  the  bills 
of  costs  of  Collins  might  be  signed  by  him  ; 
that  he  might  make  out,  sign,  and  deliver 
bills  for  all  his  fees  and  disbursements,  which 
he  might  allege  were   due  to  him  from 
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Joi^ttalltissell;  that  it  might  be  referred 
to  the  Master,  to  take  an  account  of  all  the 
dealings  and  transactions  between  Russell 
and  Co&ins  ;  that,  in  such  an  account,  Rus* 
sell  might  be  debited  with  the  amount  of 
the  bills  of  costs  as  taxed,  and  let  in  to 
redeem  the  estates  which  were  in  mortgage 
to  Collins,  and  to  redeem  the  annuities  on 
the  usual  terms;  that  the  true  balance 
might  be  ascertained,  and  that  the  same,  if 
due  from  Collins,  might  be  paid  by  him, 
Russell  offering,  if  the  balance  were  found 
due  from  him,  to  pay  the  same. 

On  or  about  the  16th  of  February,  1824, 
the  plaintiff.  Hartley,  and  Joshua  Russell, 
duly  entered  into  and  signed  the  following 
agreement  in  writing:  Whereas  Joshua  Rus- 
sell is  indebted  to  James  Hartley  in  the  sum 
of  UdOL  fbr  money  lent  and  advanced  by 
the  said  James  Hardey,  to  and  for  the  use 
of  die  said  Joshua  Russell,  together  with  in- 
terest thereon,  from  the  23d  day  of  March, 
1 823«  and  costs ;  and  as  a  security  for  the 
repayment  thereof,  the  said  Joshua  Russell, 
and  ako  Edward  Wildes,  signed  and  under- 
took to  execute  to  the  said  James  Hartley, 
a  transfer  of  a  mortgage  debt,  due  to  them 
on  an  estate  at  Maidstone:  and  whereas 
the  said  Joshua  Russell  is  indebted  to  the 
said  James  Hartley,  in  the  further  sum  of 
2S0Lf  on  a  bill  of  exchange,  dated  the  20th 
day  of  December,  1822,  drawn  by  the  said 
Joshua  Russell  upon,  and  accepted  by,  one 
J.  Hopgood,  payable  three  months  afler  date, 
togedier  with  interest  thereon,  from  the 
ftSd  day  of  March,  1826,  and  costs,  which 
said  bill  of  exchange,  the  said  James 
Hartley  hath  proved  under  a  commission  of 
bankrupt  issued  against  the  said  J.  Hopgood, 
but  no  dividend  hath  been  received  under 
the  said  commission ;  and  whereas  the  said 
James  Hartley  liatli  commenced  proceed- 
ings at  law  against  the  said  Joshua  Russell, 
to  compel  payment  of  the  said  two  several 
sums  of  250/.  and  250/. ;  and  hath  also  in- 
stituted a  suit  in  equity  against  the  said 
Joshua  Russell  and  Edward  Wildes,^  to 
compel  a  specific  performance  of  his  said 
undertaking,  and  the  same  are  now  pend- 
ing :  and  whereas  the  said  Joshua  Russell 
hath  for  many  years  past  had  various  deal- 
ings and  transactions  with  James  Collins, 
of  Spital-square,  in  the  county  of  Middle- 
aexi  solicitor ;  •audi  in  the  course  of  such 


dealings  and  transactions,  the  said  James 
Collins  hath  advanced  to  the  said  Joshua 
Russell  divers  sums  of  money,  for  securing 
which  the  said  Joshua  Russell  hath  from 
time  to  time  deposited  with  the  said  James 
Collins,  various  title  deeds  and  other  secu-* 
rities  to  a  large  amount ;  and  in  the  course 
of  such  dealings  and  transactions-  as  afore-^ 
said,  the  said  James  Collins  hath  acted  as 
the  attorney  and  solicitor  of  the  said  Joshua 
Russell,  and  the  said  James  Collins  hath 
made  out  and  deUvered  to  the  said  Joshua 
Russell  several  biUs  of  fees  and  disburse-* 
ments  for  a  large  amount,  which  the  said 
Joshua  Russell  conceives  to  be  extravagant 
and  over-charged ;  and  the  said  James  Col- 
lins hath  commenced  proceedings  at  law 
against  the  said  Joshua  Russell,  to  recover 
the  alleged  balance  of  his  accounts :  and 
whereas  the  said  Joshua  Russell  hath  re-^ 
quested  the  said  James  Hartley  to  institute 
proceedings  against  the  said  James  Collins, 
for  an  account  of  the  various  dealings  and 
transactions  between  them,  and  for  the 
delivery,  to  the  said  Joshua  Russell,  of  the 
several  title  deeds  and  securities  in  the 
possession  of  the  said  James  Collins,  and  to 
tax  his  several  bills  of  costs  ;  and  whereas 
the  said  Joshua  Russell  hath  requested  the 
said  James  Hartley  to  rdinquish  his  claim 
on  the  mortgage  debt,  secured  on  the  said 
estate  at  Maidstone,  and  to  deliver  up  the 
title  deeds  relating  thereto,  to  the  said 
Edward  Wildes,  and  to  suspend  all  further 
proceedings  at  law  and  in  equity,  in  respect 
of  the  two  several  sums  of  250/.  and  250/. ; 
and  in  consideration  thereof,  the  said  Joshua 
Russell  hath  proposed  to  execute  such  deed 
'or  instrument  as  may  be  deemed  necessary 
to  give  the  said  James  Hartley  an  eficctual 
lien  on  the  several  securities,  now  in  the 
hands  of  the  said  James  Collins,  for  secur- 
ing to  the  said  James  Hartley,  the  payment 
of  the  two  said  several  sums  of  250/.  and 
250/.,  together  with  interest,  and  costs  due, 
or  to  accumulate  thereon,  which  he  the  said 
James  Hartley  had  consented  and  agreed 
to  do,  and  to  liberate  the  said  Joshua  Rus- 
sell from  custody,  in  respect  of  the  said 
actions :  Now  these  presents  witness,  that 
for  the  considerations  hereinbefore  express- 
ed, the  said  Joshua  Russell  doth  hereby,  for 
himself;  his  heirs,  executors,  and  admini- 
strators, covenant,  promise,  and  agree  with 
the  said  J,  Hartley,  in  manner  ibllowingi 
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.(that  is  to  say),  that  he  the  said  Joshui^ 
Russell,  his  heirs,  executors,  or  adininistra** 
tors,  shall  and  will,  when  thereunto  re'^ 
quired,  'execute  to  the  said  James  Hartley 
such  further  deed  or  instrument  that  may 
he  deemed  requisite  or  necessary  for  givii^ 
effect  to  the  lien,  on  the  securities  now  in 
the  liands  of  the  said  James  Collins,  for 
securing  to  the  said  James  Hartley  the  pay- 
ment of  the  said  two  several  sums  of  250L 
and  2oOLf  together  with  all  interest  now 
due  and  to  accrue  due  thereon,  and  all  costs, 
charges,  and  expenses  incurred,  or  to  he 
incurred  in  respect  thereof;  and  the  said 
Joshua  Russell  doth  herehy  further  cove- 
nant, promise,  and  agree  with  the  said  James 
Hartley,  that  he  the  said  Joshua  Russell 
shall  not,  nor  will  impede  or  obstruct  the. 
said  James  Hartley  in  taxing  the  bills  of 
costs,  and  obtaining  and  balancing  the  ac- 
counts of  the  said  James  Collins,  nor  shall 
not,  nor  will  execute  any  release  to  the  said 
James  Collins,  or  do  any  other  act  whatso-> 
ever,  to  prevent  the  said  James  Hartley 
from  procuring  the  securities  now  in  the 
possession  of  James  CoUins,  but  shall  and 
will  use  his  best  endeavours  to  assist  tlie 
said  James  Hartley  in  adjusting  and  balanc- 
ing the  accounts  of  the  said  James  Collins, 
and  obtaining  the  securities  in  his  hands ; 
and,  for  the  considerations  hereinbefore 
contained,  on  the  part  of  the  said  Joshua 
Russell,  the  said  James  Hartley  doth  here- 
by agree  to  sign  a  discharge  to  the  said 
actions ;  and  it  is  hereby  further  agreed  be- 
tween the  said  parties  hereto,  that  all  the 
dividends  or  sums  of  money  which  may  be 
received  under  the  said  commission  of  bank- 
rupt, issued  against  the  said  John  Hopgood*  • 
shall  be  accounted  for  by  the  said  James 
Hartley,  with  the  said  Joshua  Russell  \  and, 
lastly,  for  the  performance  of  this  agree- 
ment on  the  part  and  behalf  of  the  said 
Joshua  Russell,  he  the  said  Joshua  Russell 
doth  hereby  bind  himself,  his  heirs,  and 
Executors  and  administrators,  unto  the  said 
James  Hartley,  his  executors,  administra-" 
tors,  and  assigns,  in  the  penal  sum  of  600/. 

The  present  bill  was  filed  by  Hartley 
against  Russell  and  Collins.  Ai^er  setting 
forth  the  material  allegations,  and  the  prayer 
of  the  bill  filed  by  Russell  against  Collins, 
and  the  agreement  of  the  IGth  of  Febra- 
ary,  1824,  it  stated,  that  Hartley  had  signed 


a  discharge  to  the  jettons  against  Russelly 
had  delivered  up  to  Wildes  the  title  deeds 
relating  to  the  mortgage  mentioned  in  the 
agreement,  and  had  in  all  other  respects 
performed,  or  beea  ready  to  perform,  the 
agreement  on  his  part;  that  Russell  and 
Collins. pollnded  together  to  deprive  him  of 
the  benefit  of  the  agreement  f  and  that,  foif 
that  purpose,  Ross^  intended  to  dismiss 
his  bill,  and  to  execute  some  release  to  Col- 
lins, so  as  to  prevent  the  taking  of  the 
accounts  against  him,  and  to  give  him  an 
irredeemable  interest  in  the  securities  in  hi^ 
hands.  It  charged  also,  that  Hartley  was 
interested  in  the  suit  against  Collins^  and 
entitled  to  the  benefit  of  it. 

The  prayer  was,  that  the  agreement  be-, 
tween  Russell  and  the  plaintiff  might  b^ 
decreed  to  be  specifically  performed ;  that 
the  plaintiff  might  be  declared  entitled,  un«\ 
der  the  agreement,  to  the  benefit  of  the  sui^ 
against  Collins,  so  far  as  was  necessary  foe 
the  purpose  of  giviog  full  efl^t  to  the  saic^ 
agreement ;  that  if  Russell  and  Collins  had 
entered  into  any  agreement,  or  executed  an^ 
releases,  or  release  deeds,  or  deed  contrary, 
to,  or  in  any  way  affecting  the  agreement 
f>etween  the  jdaontiff  and  Russell,  such 
agreement  between  Russell  a<id  CoUins,  and 
such  releases  or  deeds  might  be  declared  S| 
fraud  upon  the  plaintiff,  and  might  either  be 
cancelled  or  postponed  to  the  agi^ment 
between  Russell  and  the  plaintiff;  and  that 
in  the  mean  time  Russell  and  Collins  might 
respectively  be  restrained  from  dismissing, 
the  bill  against  Collins,  and  from  entering 
into  any  agreement,  and  executing  any  re- 
leases or  deeds  contrary  to,  or  affecting  the 
agreement  between  the  plaintiff  and  Russelli 
and  from  acting  contrary  to  the  stipulationSf 
provisos,  and  conditions  of  such  agreem^it,' 

To  this  bill,  each  of  the  defendants  put 
in  a  demurrer  for  want  of  equity. 

ilfr.  PemherUm  appeared  in  support  of 
the  demurrer ; 

Mr.  Wakefield,  of  the  biU. 

The  objection,  on  which  the  demurrec 
proceeded,  was,  that  the  agreemetit  of  the 
1 6th  of  February  gave,  and  was  represented 
by  the  bill  as  giving,  Hartley  an  interest; 
in  the  event  Qf  a  suit  then  pending.  It 
therefore  was  tinted  with,  or  at  least  savour-* 
ed  of|  champeityf  and  consequeiitly  cpvU 
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iwt  be  enforced  ia  any  court  of  lasdce.  la 
fact.  Hartley  wae  to  become  the  substan- 
tial plaintiff;  and  the  value  of  the  security 
which  he  acquired,  was  to  depend  entii^ly 
on  the  success  with  which  the  suit  was  pro-; 
secttted.  The  case  of  Wood  v.  Dotme9{l)^ 
was  cited. 

In  support  of  tlie  bill  it  was  aigued,.(ha| 
the  i^preement  was  nothing  more  dian  a  cou-« 
trace  to  give  Hartley  a  lien  for  his  debt,  on 
those  securities  which  were  in  pledge  to 
Collins.  The  effect  of  it  was,  to  make  ^im 
an  incumbrancer,  posterior  to  Collins,  on  the 
property  in  mortgage  to  tlie  latter.  In  that 
character  he  had  a  right  to  have  CoUins'a 
accounts  taken,  in  order  that  his  own  secu* 
rity  might  be  made  as  advantageous  to  him- 
self as  possiblei  by  cutting  down  Uie  daimi 
of  those  who  stood  before  him. 

It  was  repHed,  that  Russell's  suit  againtt 
Collins  was  not  simply  for  redemptfon,  but 
sought  to  open  settled  accounts,  and  to  \«Mk 
biUs  of  costs.  Can  a  man  sell  to  another 
a  right  of  taxing  costs  and  opening  accounts  ? 
The  contract  is  one  entire  agreemel^t,  and, 
if  bad  in  any  part,  must  fall  to  the  ground 

UAo^ 


Vice  ChamceUcr. — The  first  biU  containa 
an  allegation,  that,  Russell  liaving  occasion 
for  1,000/.,  Collins  agreed  to  lend  him  that 
sum  on  security  ;  that  the  required  security 
was  executed;  thatt  in  completing  the  tralui- 
action,  Collins  deducted  50/.  for  expenses 
of  deeds,  and  another  sum  on  the  ground  df 
commission,  so  tha(  only  795/.  was  actually 
paid  to  Russell,  in  respect  of  a  security 
given  for  1,000/.  \  and  one  object  of  the 
suit,  I  conclude,  was,  that  Russdl  might  be 
relieved  from  that  security  on  paying  only, 
the  sum  advanced.  If  such  were  tne  nature 
of  the  bill,  tlie  cutting  down  of  that  aecurity 
is  a  benefit  which  Russell  could  not  assign  ( 
and  then,  the  contract  being  entire,  if  bby 
part  of  the  3ul]jeet  of  assignment  is  iUegaU 
the  whole  contract  is  at  an  end. 

It  is  said,  that  the  agreement  was  not  an 
absolute  sale  to  Hartley  (  thslt  he  was  to 
take  the  benefit  only  by  way  of  security 
for  the  bOOU  which  was  due  to  him ;  and 
that,  if  it  produced  more  than  the  amount 

» 

(1)  Id  VfBty,  isa 


of  bis  debtt  he  wo<dd  have  to  account  for 

the  residue  to  Russell.  But  what  difierencet 
does  ii  make  as  to  the  validity  of  an  assigon 
xaent  in  equity,  whether  the  assignment  bc^ 
absolute  or  conditional  ?  If  the  policy  of 
the  law  does  not  permit  a  particular  subject 
to  be  assigned,  the  assignment  will  not  be 
the  more  valid,  because  it  is  made  by  way 
of  security,  and  not  of  abs<dute  salet 

The  point  of  iaqportance  is»  whether^  in 
prosecuting  that  suit.  Hartley  was  to  be 
considered  as  the  agent  of  RusselL  If  it 
shall  appear  to  be  the  true  intent  of  the 
agreement,  that  Hartley  should  be  the  pnn 
secutor  of  the  suit,  for  his  own  benefit,  tq 
the  extent  of  paying  his  own  debt,  then  such 
91^  agreement  cannot  be  enforced  in  thii^ 
^ourt ;  for  the  policy  of  the  law  does  no^ 
permit  a  party  to  sell  a  suit,  or  to  assign,  ta^ 
another  the  benefit  to  be  derived  from  liti-> 
gation  pending  in  a  court  of  justice. 


June  1. — VlC£  CHAKCBLtOR.  (2) 

.  The  agreement,  of  which  this  bill  seeka 
the  performance,  was  made  four  days  aftetf 
a  suit  had  been  instituted  by  RusseU  against 
CoUaiSy  chaining  that  usurious  transactions 
had  taken  place  between  Russell  and  Coin 
linSf  and  that  the  bills  of  costs  of  the  lattev 
contained  many  improper  items^  and  jHray-i 
ing  relief  accordingly.  The  present  bill  ia 
in  the  nature  of  a  supplementsJ  bill. 

The  case  of  Wood  v.  Dornnes  was  cited^ 
end  it  was  insisted,  that  the  agreement  be-* 
tween  Russell  and  Hartley  amounted  to 
champerty,  or  savoured  of  it« 

There  is,  however^  no  agreettient  h^e, 
that  Hartley  shall  share  in  the  profits  to  be 
derived  from  Russell's  suit — a  circumstance 
without  whidi  there  cannot  be  cliamperty. 
The  transaction  is,  in  fact,  nothing  more 
than  an  agreement  to  assign  to  Hardey  the 
equity  of  redemption,  in  the  securities  held 
by  Collins,  Hardey  on  his  part  giving  up 
Other  securideli  which  were  then  in  hia 
bands. 

The  specific  relief  9QUght  by  this  bill  is 
undoubtedly  very  singular;  that  RusseU 
may  be  restrained  firom  acting  in  contra* 
yention  of  this  agreement  with  the  plaintiff. 

The  bill  should  have  prayed  merely  an 
account  against  Collins,  and  tliat  the  plains 

(t)  His  Hooour  sgain  stated  the  drcumstmcos 
of  the  ease. 
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tiff  might  be  at  liberty  to  redeem  him.  To 
this  relief  he  will,  upon  the  case  stated,  be 
entitled  under  the  prayer  for  general  reUef ; 
so  that  these  demurrers  must  be  overruled. 


:.} 


BRITTEN  V,  BRITTEN. 


1825. 

Aprill4&15. 

Plet^^Charging  drcumstemces  as  evidence 
iff  title. 

A  plea  is  bad^  ifcotUUeral  or  immaterial 
matter  he  stated  as  the  bar  pleaded^  and  that 
which  noudd  have  constitttted  a  bar,  is  intro^ 
dueed  only  by  way  of  subsequent  averment. 

A  plaintiff  has  no  right  to  a  discovery  of 
circumstances,  as  evidence  in  support  of  his 
title,  which  is  denied  by  plea,  unless  in  his 
bill  he  expressly  charges  those  circumstances 
as  evidence  of  his  title. 

The  bill  was  filed  by  Daniel  Britten 
against  John  Britten.   It  stated  in  substance 
as  follows : — ^That  the  plaintiff  had  been 
concerned  in  the  business  of  a  Blackwell- 
hall  factor  with  Innes  and  Meek ;  that  the 
defendant,  John  Britten,  was  employed  as 
a  clerk  in  that  partnership  ;  that  in  1810 
the  plaintiff  agreed  with  Innes  and  Meek  to 
retire  from  the  business,  on  condition  that 
the  defendant  should  be  admitted  a  partner 
in  his  stead ;  that  the  plaintiff  was  induced 
to  enter  into  this  arrangement,  by  a  special 
agreement  between  him  and  the  defendant, 
that  the  plaintiff's  share  in  tlie  concern 
should  thenceforward  nominally  belong  to 
John  Britten,  but  that  the  latter  should,  in 
truth,  be  interested  only  in  one  moiety  of 
the  profits ;  and  that  he  should  duly  account 
to  the  plaintiff  for  the  other  moiety ;  that 
this  agreement  was  not  reduced  into  writing, 
but,  upon  the  faith  thereof,  the  plaintiff  per- 
mitted the  name  of  John  Britten  to.be  substi- 
tuted for  his  own  in  the  firm ;  that  in  pursu- 
ance of  it,  John  Britten  showed  to  the  plaintiff 
abstracts  of  the  accounts  of  the  concern,  and 
paid  to  him  sums  of  money  in  respect  of  his 
share  of  the  profits  ;  that  Meek  was  dead, 
and  Innes  had  withdrawn  from  the  concern, 
which  was  now  carried  on  by  John  Britten 
alone ;  that  he  had  admitted  that  he  was  a 
trustee  of  a  moiety  of  the  profits  for  the 
plaintiff;  and  that  he  had  in  his  possession 
various  papers  from  which  the  truth  of  the 
allegations  would  appear.    The  prayer  was 


for  an  account  of  the  moiety  of  the  profits 
made  by  the  defendant  in  the  concern. 

To  this  bill  the  defendant  put  in  a  plea 
and  an  answer.  The  pica  purported  to  be 
to  all  the  relief  prayed  by  the  bill,  and  to 
certain  of  the  interrogatories  contained  in  it. 
These  interrogatories  were  enumerated. 
They  related  principally  to  the  history  given 
in  the  bill,  of  the  origin  and  successive 
changes  in  the  business,  and  of  the  mode  in 
which  the  defendant  was  admitted  into  it, 
— to  the  account  sought  of  the  profits  which 
had  been  made, — and  to  the  discovery  of 
papers,  other  than  those  which  related  to 
the  pretended  agreement.  The  plea  to  the 
relief,  and  to  this  part  of  the  discovery,  was 
in  the  following  form : — 

"  The  defendant  doth  plead  in  bar,  and 
for  plea  saith,  that,  in  or  about  the  year  1811, 
he  entered  into  an  agreement  with  John 
Meek  and  William  Innes,  in  consideration 
of  the  sum  of  8,000/.,  agreed  by  this  de- 
fendant, to  be  paid  to  the  said  John  Meek 
mid  WiUiam  Innes,  to  become  a  partner 
with  them  in  the  trade  and  business  of  a 
Black  well-hall  factor,  as  and  from  the  1st 
day  of  January,  1811  ;  and  that  he  should 
be  entitled  to  one-third  part  of  the  pro- 
fits of  the  said  concern ;  and  that  lie  hath 
ever  since  the  making  of  the  said  agreement, 
carried  on  such  trade  or  business,  first,  in 
partnership  with  them  the  said  John  Meek 
and  William  Innes,  and  afterwards  with  the 
said  William  Innes,  as  the  survivor  of  them, 
and  afterwards  on  his  own  account  only, 
and  subsequently  in  partnership  with  Josiah 
Wilson,  which  trade,  except  as  to  the  in- 
terests of  the  said  John  Meek,  William 
Innes,  and  Josiah  Wilson  therein,  hath,  ever 
since  the  making  the  said  agreement,  been 
carried  on  by  him  for  his  own  use  and  bene- 
fit only. 

"  And  tliis  defendant  avers,  that  such 
concern  is  the  concern  in  the  said  bill  of 
complaint  mentioned  to  have  been  carried 
on  under  the  name  and  firm  of  Meek,  Innes, 
and  Britten,  and  an  account  of  a  moiety  of 
the  profits  of  which,  made  by  this  defen-  * 
dant  since  the  year  1810,  in  respect  of  the 
share  in  the  same  in  the  said  bill  alleged 
to  have  been  transferred  by  the  said  com- 
plainant into  the  name  of  this  defendant,  is 
sought  by  the  said  bill  of  complaint. 

^  And  this  defendant  avers,  that  it  was 
never  agreed  between  him  and  the 
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complainant,  that  any  share  in  the  said  con- 
cern should  from  thenceforward,  or  during 
any  part  of  the  time  he  has  carried  on  the 
same,  since  the  making  of  the  said  agree- 
ment, only  nominally  belong  to  this  defen- 
dant, but  that  the  said  complainant  should 
be  interested  in  one  moiety,  or  any  other 
part  or  share  of  the  same,  or  that  he  (this 
defendant)  should  duly  account  with  the 
said  plaintiff  for  the  other  moiety,  or  for 
any  other  part  or  share  thereof,  or  enter  into 
or  make  an  agreement  with  the  said  com- 
plainant, to  any  such  or  the  like  efiect. 

*'  And  defendant  avers,  that  the  said 
plaintiff  did  not  upon  the  faith  of  any  such 
agreement,  permit  the  name  of  this  defen- 
dant to  be  substituted  in  the  firm  in  the  said 
bill  mentioned,  in  the  place  of  the  said 
plaintiff;  and  that  the  said  plaintiff's  share 
in  the  said  concern,  was  not  assigned  or 
transfered  into  the  name  of  this  defendant, 
for  the  consideration,  or  on  the  express 
ccmdition,  that  the  defendant  should  be 
,  accountable  to  the  said  plaintiff  for  one 
-  half,  or  any  other  part  or  proportion  of  the 
profits  of  the  said  share,  or  for  any  consi- 
deration, or  any  condition  to  such  or  the 
like  effect, — all  which  matters  md  things 
this  defendant  doth  aver  and  plead  in  bar 
to  so  much  and  such  parts  of  the  said  bill, 
as  are  hereinbefore  mentioned  to  be  pleaded 
unto." 

To  the  residue  of  the  biU  there  was  an 
answer,  which  purported  to  be  in  aid  of  the 
plea.  The  answer  went  principally  to  deny 
those  circumstances  alleged  in  the  bill,  wliich 
might  have  been  considered  to  be  incon- 
sistent with  the  truth  of  the  plea. 

Mr,  Hart  and  Mr,  Home  appeared  to 
support  the  plea : 
Mr,  Heald  contrii. 

In  support  of  the  bill  it  was  argued,  that 
the  plea  was  bad,  either  in  form  or  in  sub- 
stance. The  bill  proceeded  on  the  allega- 
tion of  a  partnership,  and  called  for  the 
accounts.  If  the  plea  amounted  to  a  plea 
*  of  no  partnership,  it  was  overruled  by  the 
answer.  If,  on  the  other  hand,  it  did  not 
amount  to  a  plea  of  no  partnership,  it  was 
insufficient  in  substance. 

On  the  other  hand,  it  was  said,  that  the 
plea  was  clearly  a  plea  of  no  partnership, 
and  tliat  it  was  not  overruled  by  the  an- 
swer, which  went  merely  to  circumstances 


charged  in  the  bill,  which  wfere  of  such  a 
nature  that  they  would  liave  been  evidence 
of  a  partnership.  It  was  necessary,  there- 
fore, to  support  the  plea  by  an  answer 
which  should  negative  every  fact,  a  discovery 
of  which  might  have  contradicted  the  mat- 
ter pleaded  in  bar.  There  was,  no  doubt, 
much  difficulty  in  distinguishing,  firom  the 
rest  of  the  bill,  the  circumstances  on  which 
the  plaintiff  relied  as  evidence  of  that  title 
on  which  he  founded  his  relief.  But  here, 
if  the  Court  were  to  examine  tlie  answer 
minutely,  it  would  find  that  every  aUega- 
tion  which  was  answered  might  have  afford- 
ed evidence  in  support  of  -the  plaintiff's 
title. 

'  Mr,  Heaid  replied,  that  it  was  impossi- 
ble that  that  could  be  so,  for  the  answer  did 
not  consist  exclusively  of  denials.  There 
were  some  admissions  in  it ;  and  those  ad- 
missions must  be  of  circumstances,  which 
did  not  afford  any  evidence  against  the 
truth  of  the  matter  pleaded. 

Vice  Chancellor, — Where  a  plaintiff  means 
to  have  a  discovery  of  circumstances  as  evi- 
dence of  the  title  upon  which  he  proceeds,  he 
must,  in  his  bill,  expressly  charge  these  cir- 
cumstances as  evidence  of  that  title.  When 
that  title  is  negatived  bv  a  plea,  the  plain- 
tiff has  no  right  to  any  mscovery,  except  of 
circumstances  which  are  expressly  charged 
in  the  bill  as  evidence  of  his  title.  A  man 
files  a  bill,  as  partner,  for  partnership  ac- 
counts ;  tbe  defendant  pleads  that  the  plain- 
tiff is  not  a  partner.  The  plaintiff  then 
complains,  that  by  tliis  plea  he  is  deprived 
of  the  discovery  of  many  particulars  stated 
in  his  bill,  a  full  answer  to  which  would 
have  shown  that  he  was  a  partner.  I,  how- 
ever, must  hold,  that  every  plaintiff,  who 
expects  a  discovery  by  answer  of  circum- 
stances in  support  of  a  title  which  is  denied 
by  plea,  must  expressly,  in  hb  bill,  charge 
those  circumstances  as  evidence  6f  that  title. 


On  a  subsequent  day,  the  argument  was 
renewed,  principally  on  the  substance  of  the 
plea. 

The  matter  pleaded  in  bar,  it  was  said,  was 
an  agreement  between  the  plaintiff,  Meek,  and 
Innes.  Now,  the  existence  or  non-existence 
of  such  an  agreement  was  no  answer  to  a 
claim  founded  solely  on  a  contract  between 
the  plaintiff  and  defendant.     There  was. 
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indeed,'  a  sttbteciaeiit  averment,  teiying 
the  ageeeuieiit  between  the  plaintiff  and 
defenSu^t,  on  which  the  bill  proeeeded. 
But  was  it  oonaifllent  with  the  imlee  t)f 
pleading,  that  an  immaterial  fact  shotdd  be 
eet  np  as  <iie  matter  pleaded,  and  that  the 
immateriality  of  iMs  defence  shonld  afler^ 
■warda  be  -eared  by  the  c<41ateral  introduce 
don  of  allegationa,  whidi,  if  duly  pleaded, 
might  have  aflforded  a  good  defence  ?  Sup^ 
^pote  tlie  plaintiff  were  to  take  issue  on  this 
plea,  would  iie  not  have  to  try  the  question, 
iirtiether  or  not  tliere  was  such  an  agree- 
ment  between  Meek,  Innes,  and  the  defen- 
dant, as. is  set  forth  in  the  plea?  Yet,  the 
determination  of  that  question  would  neither 
eatablirii  nof  overthrow  the  rights  which  he 
daimed* 

-  Vide  €haneeU&r.'^t  is  plain,  that  the 
delefidant  haa  not  pleaded  liie  bar  to  the 
plaintiff's  daim.  The  bifi  alleges  a  special 
agreement  between  the  plaintiff  and  John 
Britten,  on  which  the  whole  title  to  relief 
and  discovery  rests :  and  all  that  the  defen^^ 
dant  had  to  do,  was  to  plead  that  there  was 
no  such  agreement.  Instead  of  doing  so^ 
he  has  pleaded,  that  there  was  an  agree- 
ment between  him  and  two  other  persons, 
•that  he  should  have  one  third  part  of  the 
profits  of  the  business.  That  is  no  bar : 
and  it  is  not  aided  by  his  afterwards  going 
on  to  aver,  that  there  was  no  such  agree- 
ment between  him  and  the  plaintiff  as  is 
alleged  in  the  bill.  The  plea  ought  to  have 
been^  that  l?here  was  not  anv  agreement 
between  Daniel  Britten  and  John  Britten* 
that  the  latter  should  divide  the  profits  of 
the  business  with  the  former. 
^  The  insuperable  difficulty  here  is,  that 
the  bax  is  not  pleaded.  But  there  are  many 
other  objections.  A  plea,  that  there  was 
jBuch  agreement  as  the  plaintiff  alleges,  is  a 
complete  bar  to  the  suit,  unless  the  hS^ 
contains  charges  which  appear,  on  the  face 
of  the  bill,  to  have'l)eeh  charged,  and  are 
«o  stated  as  to  ginne  notioe  that  they  are 
diarged,  for  the  purpose  of  being  evidence 
of  the  title  relied  on  in  the  bill.  Nowj  this 
vnswer  gives  a  discovery  as  to  many  -cir- 
jcomstances  which  are  not  so  charged.  The 
^lea  cannot  be  sustained. 


:.} 
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April 

.  If  a  tesUUpr  dies  in  India^  and  Ms  per* 
gonal  estate  is  wholhf  theref  and  the  executor 
is  resident  there,  and  the  fviU  is  proved  there, 
and  such  executor  remits  a  legacy  to  a  lego* 
tee  here,  or  to  ^ome  other  person^  for  the 
epecific  use  qf  the  legatee,  the  legacy  duty  is 
not  payable  on  such  remttUmoe,  inasmuch  ae 
the  estate  is  nhoUy  administered  in  India* 

But  tfpartofthe  assets  are  found  in  Eng^^ 
land^  tfi  the  hands  of  the  agent  qf  such  exe^ 
cutor,  without  specie  appropriation»  and  a 
legatee  in  England  institutes  a  suit  here^for 
the  administration  of  such  unappropriated 
assets,  such  assets  are  admnister^  in  Eng^  . 
land,  and  0re  thertfore  liable  to  the  payment 
of  the  legacy  du^, 

John  Home,  late  of  Hoogley,  in  the 
province  of  Bengal,  by  his  wiU,  dated  the 
27th  day  of  February,  1810,  afler  directing 
the  payment  of  his  debts  and  funeral  ex- 
penses, bequeathed  several  legacies  and 
iannnities ;  and  as  to  all  the  residue  of  his 
estate  and  effects,  botli  real  and  personal, 
he  gave  and  bequeathed  the  same  unto  his 
brother^  Barnes  Home,  and  his  sister,  Helen 
Lo«^an«  in  equsd  shares,  if  they  should  be 
livmg  at  his  decease  ;  but  in  case  his  said 
sister  should  die  before  him,  leaving  chfl- 
dren  lawfully  begotten,  it  was  his  desire 
iihey  should  have  the  said  share  of  his  sis- 
ter, equally  divided,  if  more  than  one.  He 
appointed  David  Clark  and  several  other 
persons  his  executors  and  trustees. 

The  testator  died  at  Calcutta,  and  had 
no  property  whatever  in  Oreat  Britain. 

David  Clark  etonfi,  pr^ed  the  will,  at 
Calcutta ;  and  having  possessed  himself  of 
the  testator's  estate  ^nd  efleots,  thereout 
paid  the  debts  and  legacies,  and  provided 
for  the  annuities,  given  by  the  w31. 
~  As  the  testator' and  his  executor  resided 
In  the  East  Indies,  and  as  the  former  had 
left  no  property  in  England,  his  will  was 
not  proved  in  Cireat  Britain,  nor  was  there 
any  legal  personal  representative  of  him  in 
this  country. 

In  die  month  of  March,  1819,  David 
Clark,  as  executor,  remitted  to  FairUe,  Bon- 
ham,  and  Co.,  merchants,  carrying  on  busi- 
ness in  London,  and  who  were  his  agents 
In  England,  the  sum  of  7,000{.,  part  of  the 
residue  of  the  testator's  read  and  personal 


CASES  IN  CHANCERY. 


Ud 


estate,  with  directions  to  pay  one  moiety 
thereof  to  James  Home,  and  the  other  moiety 
to  Helen  liOgan,  the  residuary  legatees 
named  in  the  will.  One  moiety  of  the 
sum  was  accordingly  paid  to  James  Home, 
without  any  deduction  in  respect  of  legacy 

Helen  Logan  had  died  in  the  liJfetime  of 
the  testator  ;  hut  the  circumstance  was  not 
Imown  to  David  Clark*  when  he  made  the 
r^ittance  from  India.  Fairlie,  Bonham, 
and  Co,  therefore  declined  paying  the  other 
moiety  of  the  jum  of  7»000/.  to  the  persons 
claiming  to  be  the  children  of  Helen  Logan, 
without  the  directions  of  the  Court ;  both 
because  they  had  no  directions  from  their 
correspondent,  David  Clark,  so  to  do,  and 
because  they  had  no  evidence  that  Helen 
Logan  was  dead,  or,  if  she  were,  that  the 
claimants  were  really  the  children  of  the 
said  Helen  Logan. 

Accordingly,  Helen  Logan's  children, 
being  then  infants,  exhibited,  by  their  next 
friend,  their  bill  against  Fairlie  and  Co. 
and  David.  Clark  (wl^o  was  stated  to  be 
out  of  tlie  jurisdiction  of  the  Court),  for  the 
purpose  of  having  the  moiety  of  the  7,000^. 
paid  to  them,  or  secured  £ox  their  benefit 
during  their  minority. 

In  this  suit,  the  defendants  had  paid  the 
sum  of  d,606Z.  6s.  lid.  into  the  Bank,  to 
the  credit  of  the  cause,  which  had  been  laid 
out  in  the  purchase  of  4 J 67 1.  Bank  Three 
per  Cent.  Annuities. 

By  the  report  of  the  Master,  made  in 
pursuance  of  the  decree  at  the  original  hear- 
mg,  it  was  ascertained  that  Helen  Logan 
died  on  the  18th  day  of  May,  1815,  leaving 
nine  children  her  surviving,  who  were  the 
plaintiffs,  and  who  were  all  living. 

By  the  decree  made  on  the  hearing  for 
further  directions,  in  1821,  it  was  declared, 
that  the  nine  plaintiffs  were  entitled  to  one 
moiety  of  the  said  7,000/.,  part  of  tlie  resi- 
duary estate  of  the  testator;  and  it  was 
ordered,  that  one  ninth  part  of  the  residue 
of  the  Bank  Annuities,  standing  in  the 
name  of  the  said  Accountant  General,  in 
trust  in  the  c^use,  and  one  ninth  part  of  any 
interest  whicli  should  accrue  due  on  the 
residue  of  those  Bank  Annuities  afterwards, 
should  be  carried  over  to  the  separate 
account  of  Jane  Logan  (one  of  the  children) ; 
and  that  the  remaining  eight  ninth  parts 
abould  be  carried  over,  in  trust  in  this 
VoL.m.    CH. 


cause,  to  the  separate  accounts  of  the  other 
plaintiffs. 

When  one  of  the  sons  of  Helen  Logan 
came  of  age,  an  order  for  the  payment  of  his 
share  had  been  made  ;  but  the  Accountant 
General  refused  to  act  upon  the  order,  unless 
there  were  produced  to  him  a  receipt  for  the 
payment  of  the  legacy  duty,  or  a  certificate 
from  the  officer  at  the  head  of  the  legacy 
duty  department,  that  his  share  was  not 
chargeable  with  the  duty.  As  the  young 
man  was  on  the  point  of  embarking  for 
India,  he  was  obliged  to  submit  to  tlie  de- 
mand, and  the  legacy  duty  was  accordingly 
paid. 

Jane  Logan,  another  of  the  children, 
having  now  attained  her  full  age,  presented 
her  petition,  praying  that  the  Accountant 
Geneiral  might  be  ordered,  not  only  to  trans- 
fer and  pay  to  her,  her  share  of  the  fund, 
but  to  make  such  transfer  and  payment  to 
her  without  the  production  of  any  receipt 
for  duty  paid  to  Government,  or  of  any 
certificate  from  any  person  whatsoever 
respecting  that  duty, 

Mr.  Heald  and  Mr.  PemberUm  appeared 
in  support  of  the  petition ; 

Mr.  Wakefield  and  Mr.  Boteler^  for  the 
other  parties* 

The  only  question  was,  whether  the 
moiety  of  the  7,000/.  which  was  distri- 
butable among  Helen  Logan's  children,  was 
subject  to  legacy  duty. 

On  the  one  side,  it  was  argued,  that  the 
legacy  duty  ought  to  be  paid  by  tlie  exe- 
cutor or  administrator ;  and  tliat  when  there 
was  no  probate  or  representation  in  England, 
the  provisions  of  the  act  imposing  that  tax 
could  not  come  into  operation.  Here,  the 
domicile  of  the  testator  was  in  India ;  he 
died  there ;  his  property  was  there  ;  his 
will  was  proved  there ;  his  executor  resided 
there ;  and  the  administration  of  the  estate 
being  completed,  tlie  residue  was  remitted 
here,  to  the  agents  of  the  executor,  in  order 
to  be  paid  to  the  residuary  legatees.  The 
suit  was  rendered  necessary  only  to  satisfy 
the  executor's  agents  tliat  Helen  Logan  was 
dead,  and  that  the  claimants  were  her  chil- 
dren. If  payment  had  been  made  to  them, 
as  it  was  to  the  legatee  of  the  other  moiety 
of  the  residue,  without  suit,  their  shares, 
like  his,  would  have  paid  no  duty;   and 
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surely  the  rights  of  the  parties  could  not 
be  varied  by  the  acts  of  the  Executor's 
agents. 

On  the*  other  hand,  it  was  iargucfl,  that 
this  was,  in  truth,  a  suit  for  the  administra- 
tion of  part  of  tlie  assets  of  John  Home. 
Those  assets,  therefore,  were  administered 
in  England.  It  was  true,  that  the  plaintiffs 
had  not  brought  before  the  Court  any  per- 
son who  was  the  personal  representative  of 
the  testator  in  England.  That  circumstance, 
however,  though  it  might  show  diat  they 
had  framed  their  suit  improperly,  could  tioi 
take  away  the  rights  of  the  public.  The 
Court  had  administered,  and  was  administer^ 
ing,  in  England,  assets  of  the  testator,  placed 
in  England  by  the  acts  of  an  Indian  execu- 
tor. Ought  this  to  have  been  done  widiout 
representation  to  the  testator  taken  out  in 
England? 

The  cases  of  the  Attorney  General  v, 
CockerellyiV)  and  tlie  Attorney  General  v. 
Dixon,  (2)  were  cited. 

Vice  Chancellor. — In  this  case,  the  testa- 
tor was  resident  and  died  in  Bengd.  Clbrk, 
his  executor,'  who  was  also  resident  in  In- 
dia, proved  the  will  at  Calcutta,  and  con- 
verted the  assets,  which  were  idl  in  thi^ 
country,  into  money.  He  remitted  7,000/», 
part  of  the  'residuary  estate,  to  his  agents, 
Fairlic,  Bonhara,  and  Co.>  with  directtonb 
to  pay  one  moiety  of  it  to  Home,  and  die 
odier  to  Helen  Ix^an.  That  lady,  however, 
had  died  before  the  testator  ;  and  her  nine 
children  claimed  that  moiety,  as,  in  the  events 
which  had  happened,  bequeathed  to  them. 
Fairlic,  Bonham,  and  Co.  having  declined 
to  make  any  payment  to  them,  these  same 
children  filed  their  bill  a^ainafthe  partners 
of  that  firm,  praying  payment  of  the  S,SOO/. 
The  money  has  been  paid  into  Court  and 
invested  ;  the  tide  of  the  plaintiffs  has  been 
establish(^d ;  and  one  ninth  of  the  fund  has 
been  carried  over  to  the  account  of  each 
of  them.  One  of  them  now  petitions  for 
the  payment  of  her  share ;  and  it  being 
apprehended  that  the  Accountant  General 
would  not  pay  her  one-ninth  without  .a 
receipt  for  the  legacy  duty,  or  a  cerdficate 
that  no  legacy  duty  was  payable,  she  prays 
a  specific  direction  on  that  subject. 

(1)  1  Price,  105.  ' 

(«)  f  Price,  550. 


This  question,  strictly  speaidhg,  'is  tfot 
cognizable  by  this  Court.  The  Exchequer 
^  alone  ii  competent  to  decide  it ;  and  if  the 
petitioner  sliOuld  be  dissatisfied  with  my 
opinion,  I  am  willing  to  put  the  quesdon  in 
the  course  of  decision  by  that  tribunal. 

If  a  testator  dies  in  India,  and  his  personal 
estate  is  wholly  there,  and  the  executor  Js 
resident  there,  and  the  will  is  proved  there, 
and  such  executor  remits  a  legacy  to  a  lega- 
tee here,  or  to  some  other  person,  for  the 
specific  use  of  the  legatee,  the  legacy  duty 
is  not  payable  on  such  remittance^  inas- 
much as  the  estate  is  wholly  administered 
in  India. 

But  if  part  of  the  assets  are  found  m 
England,  ii>  the  hands  of  the  agent  of  such 
executor,  without  specific  appropriation, 
and  a  legatee  in  England  institutes  a  suit 
llere,  for  the  administration  of  such  unap« 
propriated  assets,  such  Assets  are  adminiss- 
tered  in  England,  and  are  therefore  liable 
.  to  payment  of  the  legacy  duty. 

The  moiety  of  this  sum  of  7,000f.  was 
remitted  for  the  purpose  of  being  paid  tt> 
Helen  Logan ;  and  if  payment  bad  been 
made  to  her,  it  would  not  have  been  subject 
to.  legacy  dtkty.  But  the  gif^  of  a  share  of 
the  residue  to  her  h^  lapsed.  When  the 
money  was  remitted,  her  xrhiMren  were 
the  residuary  legatees  of  that  moiety,  Ifrhidi, 
had  she  been  alive,  would  have  been  hers ; 
and  they  filed  their  bill  against  die  agentli 
of  the  executor,  not  on  the  gromid  of  spe- 
cific appropriation  by  that  executor,  but  on 
the  ground  of  their  title  under  the  wiU,  and 
because  the  fund  in  question  was  admitted 
to  be  part  of  the  testator's  residualry  estate. 

The  Court  cannot  administer  any  per^ 
sonal  estate  without  having  before  it  a 
personal  representadve  of  bim  whose  assets 
are  to  be  administered.  This  suit  has  been 
defective  throughout,  because  it  has  been 
carried  on  without  any  pe]:sonaI  representa- 
tive of  the  testator  being  a  party.  The 
objecti'on  comes  too  late  for  tne  defect  tb 
be  corrected ;  but  the  improper  coDsdtudon 
of  the  suit  cannot  give  the  plaintiffs  a  right 
to  take  that  fund  exempt  from  the  legacy 
duty,  when  they  would  clearly  have  been 
chargeable  with  that  duty,  if  the  personal 
representative  6f  the  testator  had  been  a 
party. 


CASES  IN  CHANCERY. 


155 


u 


ftXBVB  e.  DUKSTOK. 


182$ 
May 

Plea. 

To  a  bill  for  an  aecounit  ike  defendant 
pleadt  in  bar  to  ike  aceoiad^  up  to  a  certain 
date,  deeds  anumating  to  a  release  ;  bat  the 
smOf  tft  respect  of  which  the  release  wasgioen^ 
is  not  averred  to  comprise  the  whole  of  the 
monies  received  hy  himf  in  respect  of  the 
suhfect  of  account  prior  to  that  date : — HeU 
that  the  plea  was  bad^  as  not  covering  the 
whole  of  what  it  professed  to  cover* 

The  bill,  filed  by  George  William  Reeve 
and  Sarahy  his  wife,  against  ThoTnas  Dalby 
and  Thomas  Dunston,  set  forth,  among  other 
things,  an  indenture  bearing  date  on  the 
10th  of  January,  1811,  by  which  a  seventh 
])artof  the  freehold  estates  of  Nicolas  Carter 
deceased,  and  of  the  monies  to  arise  by  the 
sale  of  them,  were  assigned  to  Thomas 
Dmiston,  upon  certain  trusts,  which  were 
for  the  benefit  of  Tliomas  Dalby,  and  of 
Sarah  Keeve,  then  Sarah  Dalby.  It  stated 
.that  Dunston  had  received  large  sums  of 
money  onaccount  of  the  rents  of  that  seventh 
part  of  Carter's  estates,  previous  to  the  sale 
of  them,  and  of  the  proceeds  of  them  when 
they  were  sold ;  and  the  prayer  ,souffht^ 
among  other  things,  that  an  account  might 
be  taken  of  all  and  every  the  sum  and  sums 
of  money  received  in  respect  pf  principal^ 
dividends,  and  interest,  by  Thomas  Dun- 
ston, under  or  by  virtue  of  the  indenture  of 
the  10th  of  January,  1811,  and  of  the  man- 
ner in  which  he  had  applied  or  disposed  of 
the  same. 

.   To  this  bill  the  defendant,  Dunston,  put 
in  aplea  and  an  answer. 

-  The  plea  was  introduced  in  the  following 
manner  : — "  As  to  so  much  and  such  parts 
of  the  said  bill  as  seeks  an  account  of  all 
and  every  the  sum  and  sums  of  money^ 
both  in  respect  of  principal,  and  dividends, 
and  interest  received  by  this  defendant, 
j>rior  to  the  2dd  day  of  September,  1819, 
under  or  by  virtue  of  a  certain  indenture 
of  the  10th  day  gf  January  1811,  in  the 
said  bill  stated,  and  of  the  manner  in  which 
the  defendant  has  applied  or  disposed  of  the 
same;  this  defendant  doth  plead  thereto, 
and  for  plea  saith,  that,'*  &c. 

The  plea  then  set  forth  an  indenture 
dated  the  22d  of  September,  1819,  and 
made  between,  and  executed  'by,  Thomas 


Dalby  and  the  plaintiffs,  of  tlic  one  part ; 
and  Thomas  Dunston,  of  the  otlier  part ;  by 
which  a  disposition  was  made  of  a  sum  of 
4,^002.  Three  per  Cent.  Bank  Annuities, 
the  produce  of  tlie  trust  fund,  and  which, 
being  sold,  yielded  3,217/!.  10«.  sterling. 
The  plea  further  set  forth  aa  indenture 
executed  by  and  made  between  the  same 
parties,  and  dated  on  the  23d  of  September, 
1819,  by  which,  for  the  considerations 
therein  mentioned,  Thomas  Dalby,  George 
and  William  Reeve,  aud  Sarah,  his  wife, 
released  the  defendant  of  and  from  the  sum 
of  4,500/.  Bank  Annuities,  and  of  and  from 
all  claims,  accounts,  actions,  &c.  on  account 
thereof,  or  for  or  on  account  of  any  other 
account,  matter,  or  thing,  save  'and  except 
the  unsatisfied  trusts  of  the  indenture  of  the 
10th  day  of  January,  1811,  as  to  any  such 
further  money  as  might  be  received  under 
the  same.  Afler  stating  these  deeds,  the 
plea  averred,  **  that  the  said  stock  or  sum^ 
of  4,500/.  Bank  Three  per  Cent  Annuities, 
was  the  only  stock  which  was  transferred 
pnio,or  into  his  (Dunston's)  name ;  and  that 
the  said  sum  of  3,217/.  lOs,  ^o  as  aforesaid 
produced  fropn  the  sale  thereof,  was  the  only 
monies  that  came  to  his  hands,  or  were 
received  by  him  prior  to  the  23d  day  of 
September  1819,  under  or  by  virtue,  or  in 
pursuance  of  the  trusts  expressed  and  de- 
clared or  contained  in  and  by  the  said 
indenture  of  release  and  assignment  of  tlie 
10th  day  of  February  1811,  or  otherwise, 
for  or  on  account,  or  in  respect  to  the  said 
^seventh  part  or  sViare,  late  of  the  said  Eliza- 
beth Dalby  deceased,  of  and  in  the  freehold 
and  leaseliold  estate,  late  of  the  said  testa- 
tor, Nicholas  Carter,  deceased,  or  of  the 
monies  produced  from  the  sale  diereof,  and 
others  me  premises  therein  comprised,  and 
thereby  conveyed  aud  assigned,  or  expected 
and  intended  so  to  be,  or  for  or  on  account, 
or  in  respect  of  the  rents,  issues,  profits^ 
and  proceeds  of  the  same  seventh  part  or 
share  of  the  estates,  monies,  and  premises, 
excepting  as  hereinafler  stated." 

The  answer  admitted  that  he  Dunston  had 
received  various,  sums,  on  account  of  the 
trust  property,  besides  the  4,500/.  of  Bank 
Three  per  Cent.  Annuities  ;  but  it  did  not 
appear  at  what  time  these  particular  sums 
had  been  received.  They  had' all,  he  stated, 
b^en  applied  upon  the  trusts  of  the  inden- 
ture, as  soon  as  tliey  were  recgjved. 
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Mr^  Sugden  and  Mr,  Norton  appeared 
in  support  of  the  bill ; 

Mr.  Home  and  Mr,  Whttmarsh  supported 
the  plea. 

Various  objections  were  made  to  the 
plea ;  but  that,  on  which  the  Court  finally 
grounded  its  decision,  was  the  following : 
The  bar  pleaded  was  constituted^  it  was 
said,  by  the  two  deeds  of  the  Z%i  and  23d 
September  1S19 ;  and  these  two  taken  to- 
gether Were  a  release  of  the  4,500^  Three 
per  Cent,  Bank  Annuities.  Now  this  l^ar 
was  pleaded  to  the  account  of  all  sums 
received  in  respect  of  the  trust  fund  up  to 
'  the  23d  of  September.  There  shoidd  have 
been  an  averment,  therefore,  that  the  de- 
fendant had  up  to  that  date  received  no- 
thing more  than  the  4,500Z.  Bank  Annuities. 
Now,  not  only  was  there  no  such  averment ; 
but  the  averment  of  the  plea  by  the  words 
*'  excepting  as  hereinafter  stated,*'  intimat- 
ed, that  other  sums  were  received,  besides 
those  which  were  released. 

On  the  other  hand,  it  was  argued,  that 
there  was  a  release  of  all  demands  up  to 
the  23d  of  September  1819.  The  plea 
was  only  to  part  of  the  accoimt.  The  words 
of  exception  showed  only  that  other  sums 
had  been  received,  besides  those  of  which 
a  release  was  pleaded  ;  but  it  did  not  follow 
that  these  had  been  received  prior  to  the 
releilse* 

Vice  Chancellor. — ^The  defendant  by  this 
plea  says,  that  as  to  all  the  monies  received 
by  the  defendant  under  the  trust  deed,  prior 
to  the  23d  of  September  1819,  he  has 
already  accounted  for  them,  and  been  re- 
leas^  firom  them.  But  the  averment  is, 
that  the  sum,  iox  which  he  Jias  accounted,  is 
4,500/.  Three  per  Cent,  Bank  Annuities, 
and  that  that  sum  comprises,  not  the  whole 
of  the  monies  received  by  him  before  that 
date,  but  the  whole  of  those  mom'es,  "  ex- 
cept as  hereinafter  stated."  These  words 
of  exception  are  an  admission,  that  some  of 
the  sums  "hereinafter  stated,"  were  "receiv- 
ed before  the  23d  of  September  1819; 
and  the  answer  admits  that  other  sums,  be- 
sides the  4,500/.  Three  per  Cent.  Bank 
Annuities,  were  received  by  the  defendant, 
but  does  not  show  when  they  were  received. 
The  plea,  'therefore,  does  not  go  to  the 
whole  of  that  tirhich  it  professes  to  cover. 


In  trudi,  ttOB  defendant  in  bar  tp  an  ac* 
count  of  a  trust  fund,  pleads  a  release  of  a 
given  sum ;  and  instead  of  averring  that 
the  sum  so  released  was  the  whole  of  the 
monies,  which  he  had  received  in  respect  of 
the  trust  fund,  he  avers  that  it  waa  all  that 
he  had  received,  except  ootain  other  8um8» 
concerning  which  no  information  is  given. 


u 
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MAC  HAICABA  t,  D  £V£Bl:ut« 


1824. 

May  4. 

A  bill  will  not  he  entertained  Jjpr  an  ae-^ 
cowU  andpatfment  of  monies,  due  for  expenses 
incurred  inftting  out  and  supporting  certain 
troops  called  the  Irish  Legion,  in  the  serwe€ 
of  the  JtepubUc  of  Columhta, 

The  bill  alleged  that  John  D'EvereusT, 
late  of  the  Rupublic  of  Colnmbia,  was,  in 
the  year  1819,  the  commander  of  a  corps  ot 
body  of  troops,  in  the  service  of  the  Re- 
public of  Columbia,  called  the  Irish  Legion ; 
Uiat  he,  in  that  year,  appointed  the  plaintiff* 
commissary-general  to  the  said  legion.  In 
which  character  theplaintifi)  by  the  order  and 
on  account  of  ITEvereux  as  such  comman- 
der, from  time  to  time  setit  out  troops,  and 
stores,  and  necessaries  from  tlus  country  and 
from  Ireland,  .for  the  use  of  the  said  legion; 
that  in  so  doing,  the  plaintiff  paid  Various 
sums  of  money,  and  incurred  debts  to  a 
large  amount ;  and  that  D*£vereux  received 
at  several  times  from  the  Government  of 
said  Republic  of  Columbia,  considerable 
sums  of  money,  and  securities  for  money, 
in  satisfaction  of  the' charge  or  demand  upon 
the  said  Government,  for  the  keeping  up, 
maintaining,  and  supporting  said  legion,  tUl 
their  arrival  in  South  America. 

The  bill  then  set  forth  an  agreement, 
dated  the  28th  of  August  1823,  and  enter- 
ed into  and  signed  by  D'Evereux,  in  pre- 
sence of  two  Columbian  functionaries,  ac** 
cording  to  which  D'Evereux  was  to  leave 
in  the  hands  of  the  Secretary  of  Finance, 
Government  Bonds  for  150,000  dollars. 
These  bonds  were  to  be  sent  to  England  to 
Hurtado,  the  minister  of  the  republic  in 
this  country,  and  were  to  be  deposited  with 
him,  as  a  security  to  answer  any  claim  for 
expenses,  on  account  of  die  Irish  Legion^ 
which  should  be  either  admitted  by  D^Eve- 
i^^ux  Or  his  attorney,  or  suffidently  proved 
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aooording  to  the  English  laws.  The  deposit 
was  to  continue  for  a  year  ;  a  space  of  time 
(as  was  expressed  in  the  agreemeht^)  which 
both  parties  believed  to  be  stifficient  for  the 
definitive  settlement  of  their  transactions. 

The  bonds  had,  in  pursuance  of  this 
agreement,  been  deposited  with  Hurtado  ; 
but  various  circumstances  (particularly  the 
absence  of  D'Evereux,  and  the  imprison- 
ment of  the  plaintiff  at  Santa  Martha,)  had 
prevented  any  settlement  of  accounts  from 
taking  place  within  the  year;  and  now 
D'Evereux  refused  to  come  to  any  account, 
or  to  make  any  payment  to  the  plaintifil 
The  bill  therefore  prayed  an  account  of 
what  was  due  to  Mac  Namara,  and  diat  the 
bonds  might  be  applied  in  discharge  of  the 
balance,  which  should  be  found  due  to  him. 

To  diis  bill  D'Evereux  filed  a  general 
demurrer.  The  ground  of  the  demurrer 
was,  that  the  account  sought  related  wholly 
to  transactions  which  were  contrary  to  the 
laws  of  this  country*  The  whole  of  the 
proceedings,  out  of  which  this  claim  arose, 
Were  contrary  both  to  public  policy  and  to 
•the  express  enactments  of  the  59  Geo.  3. 
c.  69. 

Mr,  Sugden  and  Mr,  Wilbraham  attempt- 
ed to  support  the  bill ;  but 

The  Vice  Chancellor  allowed  the  demur- 
rer,* as  the  transactions  stated  in  the  bill 
were  clearly  illegal. 


.} 


THOMAS   t7.    MOROAK. 


1825 

May 

A  booky  admitted  to  be  in  the  defendant's 
possession^  must  be  produced,  though  the  an- 
swer admits  the  fact,  in  reference  to  which 
the  production  is  required. 

The  plaintiff  moved  for  the  production 
of  papers,  admitted,  by  the  defendant's  an- 
swer, to  be  in  his  possession. 

The  bill  alleged  that  a  particular  balance 
was  due ;  and  the  answer  admitted  that 
balance.  Among  the  documents,  the  pro- 
duction of  which  was  now  asked,  was  a 
book,  containing  an  account,  which  showed 
that  that  balance  was  due. 

Mr.  Barber  contended,  that  the  produc- 
tion of  that  book  was  useless,  inasmuch  as 
the  fact,  tot  the  sake  of  which  it  was  alone 


sought^  waa  dktuictly  admitted  by  the  de- 
fendant* 

Mr.  JVray  contra* 

Vice  Chancellor. — The  book  must  be 
produced.  The  plaintiff  has  a  right  to  the 
production  of'  all  papers  admitted  to  be  in 
the  defendant's  possession,  which  contain 
any  thing  material  to  the  plsdntiff 's  case. 
The  defendant's  admissioni  in  his  answer, 
of  the  fact  to  be  established  by  means  of 
the  papers,  does  not  take  away  that  right* 


1825.         ■> 
— June.  3 


WILLIAMS  0.  SHAW» 


May 

Specific  performance — Account  of  rents. 
Upon  a  bill,  by  a  vendor,  praying  simply 
specific  performance,^' upon  which  that  relief 
cannot  be  given  in  consequence  of  the  plain-: 
tiff  not  being  able  to  make  a  good  title,  an 
account  of  rents  will  not  be  directed  against 
the  defendant,  who  entered  into  possession 
under  the  contract,  though  he  has  been  nine 
years  in  occupation  of  the  premises,  and 
though  he  has  stated  by  his  answer,  that  he 
was  willing  to  pay  a  fair  rent  during  his 
occupation. 

The  bill  was  filed  for  the  specific  per- 
formance of  an  agreement,  made  on  the  SSd 
day  of  December,   1813,  between. David 
Morgan  of  the  one  part,  and  John  Shaw 
of  the  other  part,  by  which  David  Morgan 
agreed  to  sell  to  John  Shaw,  and  John  Shaw 
agreed  to  purchase,  for  the  sum  of  9,000^., 
certain  premises   therein  described.     The 
sum  of  100/.,  part  of  the  purchase  money, 
was  to  be  paid  down  on  the  signing  of  this 
agreement,  and  the  remainder  at  die  times 
therein  mentioned  ;  David  Morgan,  on  or 
before  the  1st  of  March  then  next  ensuing, 
'Was  to  make  and  deliver  an  abstract  of  the 
title  to  the  laads  and  hereditaments,  and  to 
deduce  a  marketable,  tide  thereto ;  and  it 
was  agreed  that  he,  his  heirs,  and  all  other 
necessary  parties,  should,  on  or  before  the 
24th  of  June,  1814,  on  receiving  of  or  from 
John  Shaw,  his  executors  or  administrators, 
the  sura  of  8,900/.  the  remainder  of  the 
purchase  money,  execute  a  proper  convey-  ' 
ance  for  assuring  the  fee  simple  and  inheri- 
tance of  the  premises  imto  John  Shaw,  his 
heirs  or  assigns,  or  as  he  or  they  should  ap- 
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point  or  dir66t :  and  it  was  further  agreed, 
that  John  Shaw,  or  his  heirs,  should  have 
possession  of  the  said  £urm,  hiads,  here- 
ditaments, and  premises,  in  manner  follow- 
ing, that  is  to  say,  such  part  of  the  faim  as 
consisted  of  meadow,  pasture,  and  wood 
land,  on  the  ftSth  of  December  then  instant; 
such  part  thereof  as  consisted  of  arable 
land,  on  the  2d  of  February,  1814 ;  and  the 
messuage  or  dwelling-house,  bams,  out*" 
buildings,  yards,  gardens,  and  all  the  rest 
of  the  said  premises,  on  the  Ist  of  May, 
1814,  reserving  nevertheless  to  the  then 
present  tenant  of  the  premises,  the  usual 
and  accustomed  right  and  privilege  of  cut- 
ting, housing,  and  threshing  out  his  share 
of  grain,  as  away-going  tenant  of  the.  pre- 
mises. It  was  also  further  agreed,  that,  if 
the  purchase  should  be  completed  on  or 
liefore  the  24th  of  June,  John  Shaw,  his 
executors,  or  administrators,  or  assigns, 
should  not  pay  any  rent  for  the  heredita- 
ments and  premises ;  but  if  by  reason  of 
any  obstacle,  other  than  a  defect  in  the  title 
of  David  Morgan,  which  should  not  be 
cured  by  him,  his  heirs  or  assigns,  on  or 
befoxe  die  25th  of  December,  1814,  the 
purchase  should  not  be  completed  on  or 
before  the  24th  of  June,  John  Shaw,  his 
executors,  adminiatrators,  or  assigns,  was 
to  pay  interest  for  die  sum  of  8,900^  or  so 
much  or  such  part  thereof  as  should  not  be 
paid  on  that  day,  unto  David  Morgan,  his 
executors,  or  aoministrators,  at  the  rate  of 
5/.  per  cent.  ]^r  annum,  from  the  said  24th 
of  June,  provided  nevertheless  that  nothing 
tlierein  contained  should  be  construed  to 
extend  the  day  of  the  completion  of  the 
purchase,  beyond  the  25th  of  December, 
1814.  It  was  also  agreed,  that  if  th^  pur- 
chase should  not  be  completed,  through  any 
defect  of  title,  David  Morgan,  his  executorli 
or  administrators,  should  repay  the  said  sum 
of  lOOi.,  together  with  interest  fiir  theaame, 
at  the  rate  of  5/.  per  cent,  per  annum,  on 
the  25th  of  December,  1814 ;  that  the  aV 
stract  of  the  .title,  together  with  a  copy  of 
the  agreement,  should,  be  submitted  to 
some  eminent  counsel  or  conveyancer,  by 
and  at  the  expensie  of  John  Shaw,  as  well 
on  his  own  behalf,  as  on  that  of  David 
Morgan ;  and  that  if  such  counsellor  or 
conveyancer  should  be  of  opinion  that  a 
marketable  title  could  UQt  be  deduced  to 
the  premises,  by  the  said  25th  of  DeoefiB<* 


ber,  1B14,  the  contract  was  to  beabadutely 
void. 

In  the  course  of  the  suit,  it  appeared,  that, 
in  consequence  of  the  intermixture  of  the 
premises  with  some  charity  lands,  the 
plaintifi*  could  not  make  a  good  title. 

The  defendant  had  be^  nine  years  ii^ 
possession  of  the  premises,  and  liad  occu* 
pied  them  as  a  farm.  In  his  answer,  he 
ptated,  that  he  had  caused  a  notice,  bearing 
date  the  25th  of  May,  1816,  t<>  be  served 
on  the  plaintifi^  intimating  that  he  was 
ready  to  deliver  and  give  up  possession  of 
the  estate  in  question,  upon  bemg  paid  the 
expenses  of  the  thoii  present  crops,  or  other- 
wise to  deliver  up  possession  at  any  future 
time,  when  the  crops  should  have  been 
harvested.  By  his  answer  he  also  stated, 
that  he  was  then,  and  always  had  been,  ready 
•to  give  up  posseesipn  c^  Uie  estate ;  and  to 
|iay  a  fair  rent  for  the  same  during  his  oc- 
cupation thereof^  uptfn  having  the  deposit 
of  100^,  wi^  interest  thereon  returned  to 
him. 

On  the  25th  of  November,  1822,  the 
.defendant  served  on  the  plaintiff  a  notice, 
that  he  the  defendant  would,  at  Christmas 
then  next,  give  up  and  relinquish  posses- 
sion of  the  meadow  land ;  at  Candlemas 
ensuing,  the  arable  land ;  and  on  the  1st  of 
May  ensuing,  (or  sooner  if  required  or  de- 
sired,) the  house  and  all  other  the  premises. 
Accordingly  the  defendant  did  deliver  up 
the  possession  of  the  premises  pursuant  to 
this  last  notice. 

As,  in  consequence  of  the  defect  of  title, 
the  bill,  considered  ad  a  bill  for  specific  per* 
formance,  was  to  be  dismissed  wiUi  costs,  the 
only  question  was,  whether  the  Court  could 
order  the  defendant  to  account  for  the  rent, 
during  the  nine  years  for  which  he  had  oc- 
cupied the  farm. 

Mr.  Hart  and  Mr.  Knight  for  the  plain- 
tiff^ 

Mr.  Heald  and  Mr.  Pepys  for  the  de* 
fendant. 

No  oase  could  be  found  in  which  such  an 
.account  had  been  directed  on  a  bill  for  spe- 
cific performance ;  but  the  Vice  Chancellor 
stated,  that  he  recollected  a  case  before  Sir 
William  Grant,  in  which  a  bill  for  specific 
performance  was  dismissed ;  and  yet  the 
purchaser  was  ordered  to  account  for  the 
rents  during  the  period  of  his  possession. . 
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For  the  defendant,  it  was  insisted,  that 
he  had  been  always  ready  to  give  up  pos^ 
session ;  that  the  plaintiff  had  refused  to 
accept  his  ofier ;  and  that  it  was  by  the 
obstinacy  of  the  plaintiff,  in  persisting  to 
enforce  a  contract,  which  the  result  proved 
that  he  ought  to  have  abandoned,  that  the 
suit  had  been  protracted. 

The  plaintiff  relied  on  the  defenduit's 
submission  to.  pay  rent ;  and  argued  that, 
though  he  had  ofiered  to  quit,  yet  the  con- 
tinuance of  the  occupation  was  the  defen* 
dant's  Voluntary  act. 

The  Vice  Chancellor  was  of  opinion,  that 
upon  the  pleadings  as  they  stood,  he  could 
not  direct  an  account  of  rents.  No  issue 
was  tendered  in  the  bill  on  the  subject  of 
the  rents  r  nor  was  any  relief  prayed  in 
respect  of  them.  The  bill  was  framed  solely 
with  a  view  to  compel  a  speciBc  perfomance 
of  the  contract ;  and  an  account  of  rents, 
not  only  was  not  included  in,  but  was  inoon- 
sistent  with  that  relief.  The  decree,  there- 
fbre,  could  be  only,  tliat  the  bill  should  -be 
dismissed  with  costs. 


i] 


PATMAN  «.  EDWARDS. 


1825. 

May  3. 

If  issue  is  taken  on  a  flea^  and  the  defen- 
dant,  by  evidence,  establishes  the  truth  of  it, 
the  course  of  the  Court  is,  to  dismiss  the  bill 
mih  costs. 

The  bin  was  filed  by  a  persMi  daimmg 
certain  premises,  as  heir-at-law  of  a  person 
formerly  seised  of  them.  It  prayed  that 
the  defendant  might  be  decreed  to  bring 
into  Conrt  the  deeds  and  documents  relab- 
ing  to  the  property ;  that  he  might  be  eom- 
p^ed  to  produce  them  on  the  trial  of  an 
ejectment,  which  was  brought  by  the  plain- 
tiff; that  he  might  be  restrained  from  set- 
ing  up  an  outstandii^  term ;  and  that  the 
deeds  migl^t  be  ordered  to  be  ddivered  up 
to  the  phnntiff,  when  he  ahoidd  have  esta- 
Uished  his  right  to  die  premiaef  fts  heir-at- 
Isw. 

The  defendant  pleaded  indentureft  of  lease 
and  release,  beanng  date  on  the  14di  tod 
15th  October,  1773;  and  indentures  of 
lease  and  release,  beuing  date  on  the  24ch 
and  25th  June,  1819,  under  which  the  de- 


fendant claimed  to  be  entftle(l  as  purchaser 
under  those  very  persons  as  heir  to  whom 
the  plaintiff  pretended  to  be  entitled.    * 

Issue  was  taken  by  the  plaintiff  on  the 
truth  of  the  plea. 

The  defendant  established  the  truth  of 
the  plea. 

It  was  now  doubted,  whether  the  bill 
ought  to  be  dismissed  with  costs,  or  whe- 
ther the  plea  ought  merely  to  stand  al- 
lowed. 

The  Vice  Chancellor  was  clearly  of  opi- 
nion, that  the  course  of  the  Court  was,  that 
the  bill  should  be  dismissed  with  costs. 


AT  THE  ROLLS. 

1825.  >       ^^ 

June     i     ""'f*^*^'*^'*  *'• ''-^'^^ 

A  testatrix  bequeaths  the  residue  of  her 
personal  estate  to  trustees  upon  trusty  to  pof 
the  interest  4o  A  during  her  life ;  and  from 
and  after  her  death,  to  pay  the  interest  there 
oftoB^  during  his  Ufe;  and  from  andafier 
his  decease,  to  transfer  the  trust  monies  to 
such  of  the  testatrix's  fiephetss  and  nieces  as 
should  be  then  living  at  the  time  of  B's  de- 
cease :  the  testatrix  dies ;  then  B  dies,  and 
afterwards  A  dies  :-^Reld,  that  all  the  ne^ 
phews  and  nieces  of  the  testatrix,  who  wene 
living  at  the  death  of  B,  though  not  living  at 
the  death  of  Af  were  entitled  to  take^ 

Axm  Netherwood,  by  her  wiDi  dated  Ae 
11th  of  January,  1783j  gave  all  the  Residue 
of  her  personal  estate  to  William  Hall  and 
George  Netherwood,  upon  trust,  to  colle<^ 
ihe  same,  and  to  invest  it  in  Government 
securities ;  and  she  declared  that  they  were 
to  stand  possessed  of  those  securities,  and 
of  her  other  monies,  upon  the  following 
trusts: — 

Upon  trust,  in  the  first  place,  to  pay  to, 
or  permit  her  sister  Elizabeth  Walker,  or 
any  other  person  or  persons  whom  she,  by 
any  deed  or  instrument  in  writing,  should 
direct  or  appoint,  to  receive  all  the  interest, 
dividends  and  proceeds  of  such  tmst  monies,, 
to  and  for  her  and  their  own  sole  and 
separate  use  and  benefit,  during  all  the  term 
of  her  natural  life,  without  the  same,  or  any 
part  thereof,  being  subject  or  liable  to  the 
debts,  control,  or  engagements  of  her  pre- 
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gent,  or  any  future  husband,-^er  receipt, 
and  the  receipt  of  such  person  or  persons 
so  by  her  appointed,  being  always  a  suf- 
ficient discharge ;  and  from  and  immedi- 
ately after  her  decease,  then,  upon  trust,  to 
deduct  and  pay  out  of  such  trust  monies, 
the  sum  of  SO/,  to  the  testatrix's  cousin, 
George  Netlierwood,,  for  his  own  use,  and 
after  payment  thereof,  then  upon  trust  to 
pay  aU  die  interest,  dividends,  and  proceeds 
of  such  remaining  trust  monies,  from  time 
to  time,  as  often  as  the  same  should  become 
due,  to  Richard  Netherwood  and  his  assig- 
nees, or  to  permit  and  suffer  him  or  them 
to  receive  the  same,  to  and  for  his  and  their 
own  use  and  benefit,  during  the  term  of  his 
natural  life;  and  ft'om  and  immediately 
after  his  decease,  upon  trust  to  pay,  divide, 
and  transfer  all  such  residue,  and  remain- 
der of  the  said  trust  monies,  and  all  interest, 
dividends,  and  proceeds  thereof,  then  and 
to  grow  due  thereon,  to  and  amongst  all 
jsuch  the  testatrix's  nepliews  and  nieces, 
as  should  be  then  living  at  the  time  of 
the  decease  of  the  said  Richard  Nether- 
wood, equally  share  and  share  alike ;  and  if 
only  one  such  nephew  or  niece  should  be 
then  living,  then  to  such  one  nephew  or 
niece,  for  his  or  her  own  absolute  use  and 
benefit* 

The  testatrix  died ;  then  Richard  Nether- 
wood died ;  and  more  than  twenty  years 
jafterwards,  Elizabeth  Walker  died.  At  the 
time  of , Richard  Netherwood's  death,  there 
were  three  surviving  nephew^s  and  nieces 
•of  the  testatrix:  at  tihe'  time  of  Elizabeth 
Walker's  death,  there  wa3  only  one  niece 
alive,  and  no  nephew.  The  trustees  had 
-paid  over  all  the  trust  monies  to  this  niece. 

The  bill  was  filed  by  the  personal  repre- 
sentative of  a  nephew,  who  was  alive  at  the 
time  of  Richard  Netherwood's  death,  but 
died  in  Elizabeth  Walker's  lifetime,  against 
the  trustees  and  the  niece ;  and  it  prayed 
payment  of  her  share  of  the  fund. 

The  plaintiff,  by  her  bill,  alleged  that 
there  were  only  two  nephews  and  nieces  of 
the  testatrix,  who  survived  Richard  Nether- 
wood. But  the  report  of  the  Master  show- 
ed that  she  was  mistaken  on  that  point. 

Mr,  Rnupell  appeared  for  the  plaintiff; 
Mr,  Sfiadwell  and  Mr,  Btckerstetfi,  for 
the  trustees  and  the  other  defendants. 

• 

For  the  defendants,  it  was  argued,  that 


the  course  of  events,  which  the  testatrix- 
contemplated,  obviously  was,  that  Elizabetli 
Walker  was  first  to  take  the  income  of  the 
fund ;  then,  that  Richard  Netherwood  was 
to  enjoy  it  during  his  life  ;  and  then,  after 
his  death,  that  is  to  say,  after  all  the  life 
interests  were  spent,  that  the  principal 
should  be  divided  among  the  nephews  and 
nieces,  who  were  then  alive.  The  distribu- 
tion of  the  capital  was  clearly  meant  to  have 
reference  to  the  termination  of  the  life  inter- 
ests ;  and  if  the  testator  appeared,  in  words, 
to  have  a  pecuhar  reference  to  the  period 
of  Richard  Netherwood's  death,  it  was  only 
because  he  regarded  Richard  Netherwood's 
death,  as  the  period  of  the  expiration  of 
the  partial  interests.  The  words  of  the  will 
could  not  be  construed  hterally  and  strictly ; 
for  by  them,  the  testator  directed  the  funds 
to  be  transferred  to,  and  divided  among,  his 
nephews  and  nieces,  upon  the  death  of 
Richard  Netherwood.  That,  however,  was 
impossible,  consistently  with  the  former 
part  of  the  will,  so  long  as  Elizabeth  Walker 
was  alive.  The  testatrix  expected  that 
Richard  Netherwood  would  survive  EUza- 
beth  Walker ;  and  it  was  not  till  after  the 
death  of  both,  that  th#  fund  was  to  be 
distributed.  Therefore,  the  nephews  and 
nieces,  who  were  alive  at  the  time  of  dis- 
tribution, must  be  the  persons  entitled  to 
the  fund* 

The  plaintiff  relied  on  the  express  jwords 
of  the  will. 

The  Master  of  the  Rolls. — With  respect 
to  the  argument,  that  the  testator  contem- 
plated the  event  of  Richard  Netherwood 
surviving  Elizabt^th  Walker,  and  that  it  was 
at  the  death  of  the  survivor  that  she  meant 
41  distribution  to  take  place, — ^it  is  enough 
to  say,  that  she  did  not  contemplate  the 
event  which. has  happened;  and  we  have 
nothing  to  do  with  what  she  might  have 
done,  if  that  event  had  been  present  to  her 
mind*  She  has  here  declared,  that  tlie  . 
death  of  Richard  Netherwood  is  the  period 
jit  which  the  fund  was  to  vest  in  her  nephews 
.and  nieces.  Therefore  tlie  plaintiff  has 
^made  out  a  clear  title  to  one-third  of  the 
residue. 

The  trustee  has  chosen,  upon  the  death 

'of  Elizabeth  Walker,  to  pay  over  the  whole 

fund  to  the  niece,  who  was  then  the  only 

.survivor  of  the  nephews  and  nieces  of  the 
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tetUtrix,  under  the  persuasion  that  she  was 
the  person  entitled.  He  must,  therefore, 
account  for  the  plaintifiTs  portion  of  the 
fund,  with  interest. 

The  plaintiff,  however,  has  claimed  more 
than  she  was  entitled  to.  The  case,  which 
she  states  on  her  bill,  is,  that  there  were 
only  two  nephews  and  nieces  who  survived 
Richard  Netherwood.  The  result  of  the 
inquiry  before  the  Master  is,  that  three  ne*- 
phews  and  nieces  were  then  alive.  The 
trustee,  therefore,  must  not  be  burdened 
■  with  the  costs  of  that  inquiry,  but  he  must 
pay  to  the  plaintiff  the  costs  of  the  rest  of 
the  suit. 


iay.  S 


ORAT  O.  CRAPUK. 


1825 
Apr.  &May 

AU  the  hMers  of  shares  in  a  canal  have 
a  common  interest  in  the  due  execution  of  the 
act  of  parliament  which  regulates  its  ma- 
nagement ;  and  one  shareholder  may  fie  a 
hiU  on  behalf  of  himself  and  the  other  sliare- 
holders^  to  set  aside  an  agreement  incon- 
sistent  with  the  act^  even  though  many  of  the 
shareholders  may  think  it  for  their  advantage 
to  adhere  to  the  agreement, 
'  An  agreement  not  warranted  by  the  act, 
wiU  not  he  rendered  valid  by  the  consent  and 
concurrence  of  even  all  the  shareholders,  if  it 
tends  to  deprive  the  public  of  any  advantage 
which  the  public  otherwise  might  or  would 
have  enjoyed  under  the  provisions  of  the  act. 

By  an  act  of  parliament,  made  in  the  year 
1763,  entitled  "  An  Act  for  making  a  Na- 
vigation from  the  riyer  Humber,  by  a  canal 
or  cut  near  Telney  Haven,  to  Uie  river 
Ludd,  in  the  county  of  Lincoln,  and  for  conti- 
nuing the  said  Navigation,  in  or  near  the  said 
river,  from  thence  to  or  near  the  town  of 
Louth,  in  the  same  county,"  certain  per- 
sons therein  named  were  appointed  Com- 
missioners for  making  the  canal,  and  for 
carrying  the  purposes  of  the  act  into  exe<- 
cution.  After  giving  them  the  necessary 
powers  for  making,  maintaining,  and  re- 
pairing the  canal,  the  act  provided — "  That 
the  commissioners  should  meet  on  the  se- 
cond Wednesday  in  every  year,  in  the  town 
of  Louth,  witli  power  to  adjourn  to  such 
times  and  places  as  they  should  think 
proper,  being  within  two  miles  of  the  na- 
VoL.  III.    CH. 


vigation  ;  that  no  person  was  to  act  as 
commissioner  during  the  time  he  should 
hold  any  place  of  profit  under  the  same 
act ;  that  tne  commissioners  should  not  act 
but  at  the  public  meeting  to  be  held  in  pur- 
suance of  the  act,  by  notice  in  writing  ten 
days  at  least  before  every  such  meeting,  and 
sucli  meeting  by  adjournment ;  and  that  upon 
the  deatli,  or  refusal  to  act,  of  any  commis- 
sioner, the  surviving  commissioners,  or  any 
nine  of  them,  might  elect  otliers,"  A  power 
was  also  given  them  to  levy  tolls,  not  ex- 
ceeding certain  rates  specified  in  the  act. 
It  was  further  enacted,  "  that  the  commis- 
sioners, or  any  nine  or  more  of  them,  should 
from  time  to  time,  borrow  any  sums  of 
money,  and  assign  over  the  tolls  as  a  secu- 
rity for  those  sums ;  that  the  persons  to 
whom  the  commissioners,  or  any  nine  or 
more  of  them  should  at  any  time  make  such 
assignment,  should  be  equally  entitled  to 
their  proportion  of  the  tolls,  according  to 
the  respective  sums  in  such  assignments 
mentioned  to  be  advanced,  without  any  pre- 
ference by  reason  of  priority  of  assignment, 
or  on  any  accoimt  whatever  ;  and  that  the 
money  so  borrowed  should  be  applied  in 
such  manner  as  the  tolls  were  directed  to 
be  appUed,  and  memorials  of  every  such 
assignment  should  be  entered  in  a  book 
kept  for  that  purpose  by  the  clerk,  and 
that  such  assignments  were  to  be  transfer- 
rable."  It  was  hkewise  enacted,  that  before 
any  sum  of  money  should  be,  borrowed  for 
completing  the  Navigation,  a  notice  should 
be  given,  signed  by  five  of  the  commis- 
sioners, and  published  in  a  specified  manner, 
at  least  twenty  days  before  any  meeting 
should  be  held  for  that  purpose  ;  and  that 
when  the  money  advanced  and  lent  on  the 
credit  of  the  tolls  and  duties,  or  a  compe- 
tent part  thereof,  should  be  paid  off  and 
discharged,  then  tlie  commissioners  should, 
with  the  consent  of  the  major  part  of  the 
creditors  in  value  of  the  tolls,  reduce  the 
tolls  and  duties.  On  the  other  hand,  they 
were  empowered  to  increase  the  tolls  and 
duties,  from  time  to  time,  as  occasion  should 
require,  and  to  them  should  seem  requisite 
for  the  purposes  of  the  act,  not  exceeding 
the  Hmits  therein  mentioned.  The  com- 
missioners, or  any  nine  or  more  of  them, 
were' further  authorized  to  appoint  a  col- 
lector and  treasurer,  who  were  to  give  secu- 
rity.    The  collector  was  to  pay  into  the 
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handa  of  the  treasuyer  all  sums  of  money 
which  he  should  receive,  and  the  treaaurer 
was  to  enter  into  a  hook  kept  for  that  pur- 
posci  an  account  of  all  monies  received  and 
disbursed,  together  with  the  Touchers  to  be 
delivered  to  the  commissioners  at  some 
public  meeting  twice  in  every  year,  verified 
upon  oath  if  required.  It  was  further 
enacted,  that  it  should  be  lawful  for  the 
commissioners,  from  time  to  time,  to  let  the 
tolls,  or  any  part  thereof,  on  giving  twenty 
days'  notice  of  their  intentions  and  of  the 
meeting  for  that  purpose,  for  the  best  sum 
of  money  that  could  be  procured  for  the 
same,  for  any  term  not  exceeding  seven 
years,  such  money  to  be  applied  as  the  tolls 
were  by  the  act  directed  to  be  applied.  The 
conmiissioners  were  likewise  authorised^ 
from  time  to  time,  to  make  bye  laws,  orders, 
and  constitutions,  for  the  r^^ation  of  the 
Navigation,  and  of  the  boatmen,  and  others 
who  should  convey  goods  or  merchandize 
on  the  canal.  Anodier  provision  of  the 
act  was,  that  all  the  expenses  incident  to 
obtaining  it  should  be,  in  the  first  place, 
defrayed  out  of  the  monies  which  should 
be  raised  by  virtue  thereof;  and  that  the 
several  persons,  who  had  subscribed  and 
paid  any  sura  of  money,  should,  in  the  next 
place,  be  reimbursed  the  several  sums  of 
money  by  them  subscribed  and  paid,  to* 
gether  with  all  the  charges  that  had  been 
incurred  in  respect  of  the  intended  naviga- 
tion. 

The  canal  was  completed,  the  commis- 
sioners having,  for  that  purpose,  borrowed 
27,5002.,  in  shares  of  100/.  each ;  and  the 
tolls  were  raised  to  the  highest  amount 
authorized  by  the  act. 

Charlea  Chaplin,  who  was  a  proprietor  of 
ten  shares,  and  one  of  the  commissioners, 
seems  to  have  been  very  active  in  the  ma- 
nagement of  the  navigation ;  and,  in  1770, 
he  contracted,  on  certain  conditions,  for  a 
lease  of  the  tolls  of  the  canal  for  seven 
years.  His  interest,  under  that  contract, 
having  expired  at  Midsummer,  1777,  it 
was  agreed,  at  an  adjourned  meeting  of  the 
commissioners  for  letting  the  tolls,  on  the 
i$d  of  June  in  that  year,  that  he  should 
continue  to  manage  the  river  and  tolls  till 
the  next  meeting,  accounting  for  the  inter- 
mediate profits.  At  another  adjourned 
meeting,  held  on  the  12th  of  August,  1777, 
an  entry  was  recorded  in  the  proceedings  of 


the  commissioners,  of  a  proposal  made  by 
Charles  Chaplin  to  contract  with  the  pro- 
prietors, as  the  assignee  of  their  several 
interests,  for  the  term  of  ninety-nine  years, 
and  to  pay  them  respectively  interest  for 
their  shares,  at  the  rate  of  five  per  cent,  per 
annum,  to  be  paid  half-yearly ;  Charles 
Chaplin  engaging  to  put  and  keep  the  river 
in  thorough  repair  during  the  term,  and  so 
to  leave  it,  in  consideration  whereof  the 
commissioners  were  to  remit  him  a  sum 
of  5p0i.,  which,  according  to  the  terms  of 
his  former  contract,  had  become  due  on  the 
expiration  of  his  lease.  A  subsequent 
meeting  was  held  by  adjournment^  on  the 
£7th  of  October,  1777  ;  an  agreement  was 
then  made,  by  a  certain  number  of  the  then 
acting  commissioners,  with  Charles  Chaplin, 
for  granting  to  him  a  lease  of  the  canal  and  . 
of  the  tolls ;  and  a  memcH'andum  of  that 
agreepaent  was  entered  in  the  proceedings 
of  the  commissioners^  in  the  words  follow- 
ing : — "  Whereas  public  notice  hath  been 
twice  given  in  the  public  newspapers,  and 
at  the  several  market-towns  mentioned,  in 
and  pursuant  to  the  directions  of  the  act, 
that  a  meeting  would  be  held  for  the  letting 
the  tolls  of  the  river  for  seven  years,  and 
no  one  appearing  at  either  of  the  meetings 
to  take  the  same  ;  and  whereas  at  a  subse- 
quent adjourned  meeting  for  that  purpose, 
held  on  the  12th  of  August,  Mr.  Chaplin 
proposed  to  advance  all  the  money  neces- 
sary for  the  repairs  of  the  river^  and  to  keep 
the  same  in  good  and  sufficient  repair,  su]>- 
ject  to  the  order  and  direction  of  the  com- 
missioners for  the  time  being  for  that  pur- 
pose, and  to  keep  down  tlie  interest  of  afi 
the  money  borrowed,  by  paying  to  every 
subscriber  interest,  after  (he  rate  of  five  per 
cent,  per  annum,  by  half-yearly  payments ; 
and  to  pay  all  officers'  salaries^  and  afl  other 
expenses  attending  the  works,  prodded  the 
commissioners  invest  him  ^ith  proper 
power,  and  assign  die  benefit  of  the  tolls 
for  a  term  of  ninety-nine  years,  and  i^ee 
to  join  with  Mr.  Chaplin  in  obtaining  an  act 
of  p»liainent.  at  b»  expense,  for  oonfiitmn^ 
this  agreement,  whenever  thereto  by  him 
requested  ;  which  proposal  was  approved  of 
and  accepted  by  the  greatest  part  of  the 
subscribers  at  the  meeting,  and  hath  since 
been  approved  «Ad  accepted  by  all  the  sub- 
scribers, except  Messrs.  Aie&ander  and 
Friskney  Gunniss  and  Mr.  J.  Shaw :— It  ia 
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hereby  ordered  «nd  agreed,  for  the  good  of 
^  narisfttion,  and  as  the  only  method  for 
raising  the  money  necessary  for  putting  the 
Mine  into  repair,  that  the  canal  and  the  navi- 
gation thereof,  subject'  to  the  order  of  the 
commissioners  as  above  mentioned  respect- 
ing the  same,  togedier  with  all  tolls  ariaing 
6om  the  navigation,  and  aH  the  estate  and 
interest  of.  the  commissioners  therein  and 
thereto,  shall  be  vested  in  Mr.  Chaplin,  his' 
executors,  administrators,  and  assigns,  for  a 
term  of  ninety-nine  years,  to  commence 
from  the  lS4th  day  of  June  last ;  and  Mr. 
Chaplin  hereby  agrees  on  his  part  to  accept 
the  trust,  and  to  do  all  the  works  which 
shall  be  ordered  to  be  done  by  the  commis- 
sioners as  above  mentioned,  for  the  support 
of  the  navigation,  and,  from  time  to  time,  to 
pay  all  the  interest  of  the  money  borrowed 
at  the  rate  of  five  per  cent,  per  annum,  by 
ludf-yearly  payments,  with  officers'  salaries, 
&c. :  and  it  was  further  ordered,  that  nine 
commissioners  be  appointed  to  enter  into  an 
agreement  with  Mr.  Chaplin  in  writing,  to 
carry  the  order  into  execution." 

No  formal  or  other  agreement  in  writing, 
or  lease  of  the  to]ls  for  a  term  of  ninety- 
nine  years,  was  made  or  executed  to  Charles 
Chaplin,  or  his  representative,  by  the  com- 
missioners employed  to  carry  the  act  of 
parliament  into  execution,  nor  was  any  act 
of  parliament  procured  or  applied  for,  to 
confirm  the  agreement.  However,  it  had 
been  constantly  acted  upon  'by  Charles 
Chaplin  during  the  remainder  of  his  life ; 
and  his  legal  personal  representatives,  after 
bis  death,  had  been  permitted  to  receive  all 
the  tolls  and  duties  arising  from  the  canal 
and  navigation,  and  to  have  the  entire  ma* 
nagement  of  its  affairs. 

The  present  bill  was  filed  by  Stephen 
Gray  and  John  Naull,  being  proprietors  by 
assignment  of  some  of  the  100/.  shares,  on 
behalf  of  themselves  and  the  other  holders 
of  shares  in  the  canal,  except  the  defen- 
dants, against  the  commissioners  and  va- 
rious persons  of  the  name  of  Chaplin 
deriving  an  interest  through  Charles  Chap* 
lin.  Af^er  setting  forth  the  act  of  par- 
liament, and  giving  the  history  of  the  ma- 
nagement of  the  canal,  it  charged — ^That 
the  canal  or  navigation  had,  for  a  great 
many  years  past,  been  completed  ;  that 
great  trade  and  traffic  from  and  to  the 
town  of  Louth  and  the  neighbouring  country, 


and  to  a  great  extent,  had  been  and  was 
carried  on,   upon   and  by  means  of  the 
canal ;  that  the  tolls  arising  therefrom  had 
been  greatly  increasing ;  that  the  canal  was 
of  great  public  utility,  notwithstanding  the 
high  rate  of  tolls  for  carriage  imposed  on  and 
paid  by  persons  who  navigate  and  make 
use  of  it ;  that,  though  the  business  of  the 
canal,  and  the  traffic  and  intercourse  by  means 
thereof,  had  been  for  many  years  in  con- 
stant augmentation,  no  means  or  steps  had 
been  taken  by  the  commissioners  for  paying 
off  the  money  due  to  the  shareholders,  so 
as  to  reduce  die  tolls,  and  let  the  public 
have  the  benefit  of  the  navigation,  either 
without  toll  or  at  a  more  reasonable  rate  ; 
that  that  advantage  might  and  would  have 
been  obtained,  and  might  now  be  obtained, 
if  a  proper  number  of  commissioners  had 
acted,  or  would  act,  in  the  execution  of  the 
purposes  of  the  act,  and  in  applying  the 
monies,  which  had  already  been  received 
from  the  tolls,  toward  payment  and  satis- 
faction of  the  original  100/.  shares,  which 
were  the  only  46bt  now  due  from  the  navi- 
gation ;    and  tibat  if  the  surplus  monies 
which  remained,  afler  paying  the  yearly 
interest  and  expenses,   had  been  applied 
under  the  directions  of  the  commissioners, 
as  they  ought  to  have  been,  and  ought  still 
to  be  appfied,  the  same  would  have  been 
more  than  sufficient  to  have  discharged  the 
principal  of  the  money  due  from  the  canal. 
The  prayer  was,  that  the  agreement  and 
the  assignment  (if  any  was  made)  of  the 
tolls  of  the  canal  and  navigation  to  Charles 
Chaplin,  and  of  the  estate  and  the  interest 
of  the  commissioners  therein  for  99  years, 
might  be  declared  to  be  void  as  an  absolute 
assignment,  and  might  be  declared  to  have 
been,  and  to  stand  as  a  security  only  for 
the  payment  of  the  interest  of  the  l60l, 
shares,  and  of  the  expenses  of  repairs  and 
otber  necessuy  out-goings  on  account  of 
the  canal  and  navigation,  and  then  of  the 
the  principal  of  such  shares ;  that  an  account 
might  be  taken  of  all  monies  which  had 
been  paid  or  advanced  by  Charles  Chaplin, 
Thomas  Chaplin,  George  Chaplin,  and  Fran- 
cis Chaplin,  in  respect  of  the  interest  of 
such  original  100/.  shares,  and  in  the  ne- 
cessary repairs  of  the  canal  navigation  and 
works,  and  in  the  payment  of  the  salaries 
of  the  officers,  and  other  necessary  expenses ; 
and  of  all  sums  of  money  received  from  or 
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on  account  of  the  toUB,  or  otherwise  from 
the  canal,  by  Charles  Chaplin,  Thomas 
Chaplin,  George  Chaplin,  and  Francis  Chap- 
lin ;  and  if  it  should  appear  that  there  was  ' 
any  balance  in  the  hands  of  the  defendants, 
George  Chaplin  and  Francis  Chaplin,  on 
such  account,  then  that  they  might  be 
ordered  to  pay  that  balance.  Directions 
were  sought  also  with  a  view  to  the  future 
management  of  the  canal.  And  a  receiver 
was  sought,  as  well  as  an  injunction  to  re- 
strain Greorge  ChapHn  and  Francis  Chaplin 
froih  receiving  the  tolls  and  profits. 

To  this  bill  one  of  the  defendants  put  in 
a  general  demurrer. 

Mr.  Hartf  Mr.  Sugden^  and  Mr,  RdupeU 
appeared  for  the  bill ; 

Mr.  Fane,  for  the  demurrer. 

In  support  of  the  demurrer,  it  was  argu- 
ed, that,  afler  so  long  a  lapse  of  time,  equity 
would  not  interfere.  The  agreement,  which 
it  was  now  sought  to  set  aside,  had  been  acted 
upon  by  all  parties^  during  a  period  of  nearly 
fifly  years  ;  and,  even  if  it  could  have  been 
impeached  with  succesa  originally,  it  did  not 
follow  that  the  Court  would  now  interfere 
againi^t  it.  Mr.  Charles  Chaplin  had  come 
forward  to  advance  money  for  carrying  on 
the  navigation,  at  a  time  when  the  requisite 
funds  could  not  be  obtained  otlierwise^  He 
had  run  the  risk :  was  it  fair  that  his  repre- 
sentatives should  be  deprived  of  the  ad-* 
vantage  ? 

It  was  not  sufficient  to  say,  that  the  com- 
missioners had  a  power  to  lease  the  tolls 
for  only  seven  years ;  the  interest  of  the 
Chaplins  was  derived,  not  merely  horn  the 
commissioners^  but  from  the  assent  and 
concurrence  of  all  the  shareholders.  That 
assent  and  concurrence  was  attested  by  the 
many  years  which  had  elapsed  without  any 
attempt  to  impeach  the  agreement.  It  was 
further  proved  by  tlie  language  of  the  me- 
morandum of  the  agreement,  which  the  bill 
stated  to  have  been  entered  on  the  books  of 
the  commissioners.  From  that  memoran- 
dum, it  appeared  that  two  successive  meet- 
ings had  been  held,  without  effect,  fbr  the 
purpose  of  letting  the  tolb ;  that  at  a  sub- 
sequent meeting,  Mr.  Charles  Chaplin  made 
his  proposal,  which  was  accepted  by'  tlie 
greatest  part  of  the  subs<iribers  then  pre- 
sent ;  **  and  hath  since,"  says  the  memo- 
randum, "  been  approved  of,  and  accepted 


by  all  the  other  subscribers,  except  Messrs. 
Alexander  and  Friskney  Gunniss  and  Mr. 
John  Shaw."  The  subscribers  having  thus 
assented  to  tlie  agreement,  it  might  be  valid, 
even  though  it  should  not  stand  as  a  due 
exercise  of  the  powers  of  the  commissioners. 

Besides,  the  present  plaintiffs  claimed 
through  shareholders,  who  must  be  pre- 
sumed /to  have  acquiesced  in,  and  assented 
to  the  arrangement  with  the  Chaplins.  They 
were  bound  by  every  thing  that  woiUd  have 
bound  those  through  whom  they  derived 
title  to  their  shares ;  and,  consequently,  by 
that  assent  and  acquiescence. 

Lastly,  this  was  a  bill  filed  by  two  share- 
holders, on  behalf  of  themselves  and  all  the 
other  shareholders ;  and  yet  the  object  of 
it  w£ts  to  set  aside  an  agreement,  which 
many  of  those  shareholders  might,  and  pro- 
bably would  deem  beneficial.  Under  the 
arrangement  with  the  Chaplins,  the  share- 
holders were  entitled  to  have  five  per  cent, 
interest  on  their  shares,  during  the  whole 
period  of  99  years.  The  plaintiffs,  on  the 
contrary,  wished  to  have  part  of  the  principal 
paid  off.  Now,  did  it  require  any  argumeat 
to  show  that,  in  times  like  the  present,  there 
might  be  many  who  might  not  choose  to 
have  the  return  of  their  principal  to  them 
accelerated,  and  who  might  prefer  that  their 
money  should  remain  out  upon  a  good  secu- 
rity, which  yielded  five  per  cent,  interest  ? 
These  plaintiffs,  therefore,  were  suing  on 
behalf' of  other  shareholders  for  a  relief, 
which  the  majority  of  the  shareholders  would 
repudiate  ;  and,  consequently,  the  bill  was 
one,  which  in  point  of  form  could  not  be 
sustained. 

On  the  other  hand,  it  was  argued,  that  in 
a  case  like  the  present,  length  of  time  was 
of  no  consequence.  It  would  not  protect 
the  Chaplins  from  responsibility  in  respect 
of  their  past  proceedings ;  and  still  less 
would  it  justify  a  continuance  of  the  abuses 
which  were  complained  of.  The  public 
had  an  interest  in  the  due  execution  of  the 
act ;  for  it  was  only  by  that  means,  that  the 
reduction  of  the  tolls  on  the  Louth  naviga- 
tion could  be '  efiected.  That  was  an  in- 
terest which  no  assent,  no  acquiescence,  no 
laches  on  the  part  of  any  former  or  present 
shareholder  could  in  any  way  prejudice. 

For  the  purposes  of  the  present  demur- 
rer, however,  it  could  not  be  presumed,  that 
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the  shareholders  had  assented  to  the  agree- 
ment with  Charles  CKapHn.  The  recital  of 
the  memorandum,  from-  the  entry  in  the 
proceedings  of  the  commissioners,  was  not 
an  averment  or  adoption  of  the  allegations 
contained  in  it.  And  even  if  every  thing 
Stated  in  that  memorandum,  were  regarded 
as  alleged  by  the  plaintiffs,  still  it  appeared 
that  there  were  shareholders,  by  whom  the 
proposal  was  not  expressed  to  be  accepted 
or  approved. 

With  respect  to  the  objection,  that  the 
bill  could  not  be  sustained  as  a  bill  by  the 
plaintiff,  on  behalf  of  themselves  and  the 
other  shareholders,  it  was  a  sufficient  an^ 
swer,  that  all  the  shareholders  had  a  com** 
mon  interest  in  Jiaving  the  canal  and  navi- 
vation  managed  according  to  the  provisions 
of  the  act  of  parliament. 

Vice  Chancellor. — ^The  object  of  this  bill 
is,  to  avoid  an  agreement  for  a  lease  to 
Charles  Chaplin,  of  the  tolls  of  the  Louth 
Navigation.  There  are  two  questions : 
First,  is  the  lease,  which  Mr.  Chaplin  accord- 
ing to  the  agreement  is  to  have^  a  legal 
lease?  Secondly,  if  the  lease  should  not 
be  legal,  can  the  present  plaintiffs^  in  the 
character  in  which  they  have  described 
themselves,  call  on  the  Court  to  avoid  it  7 

With  respect  to  the  validity  of  the  lease^ 
which  is  the  subject  of  this  agreement,  I 
cannot  help  thinking,  that  it  is  impossible 
to  sustain  it.  The  commissioners  have  no 
power  to  let  or  sell  the  tolls,  except  accord^ 
ing  to  the  express  enactment  of  the  legis** 
lature  ;  and  by  that  enactment  their  power 
of  demising  is  limited  to  a  term  not  exceed- 
ing seven  years. 

It  has  been  iiaid^  that  though  the  com-^ 
missioners  have  no  legal  power  to  let  the 
tolls,  for  a  period  longer  than  seven  years, 
yet  theyjiave  authorities  given  them,  for 
the  benefit  of  those  who  advance  money 
on  the  security  of  tlie  tolls ;.  and  that  with 
the  consent  of  persons  so  interested,  the 
conmiissioners  may  conclude  an  agreement, 
which  shall  be  binding  in  equity,  though  not 
within  the  limits  of  their  express  legal 
authority^  That  is  a  mistake  ;  for,  besides 
the  interest  of  the  shareholders,  the  public 
has  an  interest  here,  which  must  be  pro- 
tected; Besides,  in  point  of  fact,  the  bill 
does  not  allege,  that  all  the  shareholders 
were  parties  to  the  agreement,  which  is  now 


questioned.  The  agreement,  as  set  forth 
in  the  bill,  contains  a  recital,  which,  afler 
mentioning  that  no  one  had  offered  to  take 
the  tolls,  states  Mr.  Chaplin's  proposal,  and 
then  adds,  **  which  proposal  was  approved 
of,  and  accepted  by  the  greatest  part  of  the 
subscribers  at  the  same  meeting,  and  hath 
since  been  approved  of,  and  accepted  by 
al}  the  other  subscribers,  except,"  &c.  This 
must  mean  all  the  subscribers  who  were 
not  present  at  the  meeting  previously  men-* 
tioned.  To  say  nothing,  therefore,  of  the 
individuals  who  are  specified  in  the  excep-^ 
tion  as  dissentient,  the  recital  does  not  con- 
tain any  thing  which  amounts  to  an  allega- 
tion, that  all  the  subscribers  assented  to  the 
agreement.  And  even  if  the  recital  in  the 
agreement  had  gone  to  the  full  extent  of 
4uch  an  all^ation,  in  the  present  argument, 
that  would  not  have  been  sufficient.  For 
the  bill  contains  no  averment  that  the  re- 
cital is  true ;  and,  therefore,  upon  the  argu- 
ment of  a  demurrer,  the  ci^^cumstances  stated 
in  the  recital  contained  in  the  agreement, 
as  set  forth  in  the  bill,  cannot  be  assumed 
as  &ct8. 

As  to  the  many  years  which  have  elapsed 
since  the  agreement  was  entered  into,  Uiere 
is  no  limitation  of  time  in  cases  of  public 
trusts 

The  otiier  question  is^— Do  the  plain-* 
tiffs  appear  on  the  record,  to  be  entitled,  in 
the  diaracter  in  which  they  sue,  to  the 
relief  prayed  ? 

In  order  to  entitle  a  plaintiff  to  sue  on 
behalf  of  himself,  and  all  others  of  a  cer- 
tain classi  the  relief  must  appear  by  neces- 
sary inference  to  be  for  the  equal  benefit 
of  all.  The  case  of  creditors  forms  no  ex- 
ception. In  truth,  that  is  not  a  case  in 
which  one  does  sue  on  behalf  of  himself  and 
all  other  creditors.  The  plaintiff)  in  a  cre- 
ditor's suit,  sues  on  behalf  of  himself  and 
all  other  creditors  who  choose  to  come  in 
and  take  the  benefit  of  the  suit*  If  there 
is  a  creditor,  who  has  an  independent  secu- 
rity as  a  mortgagee,  he  need  not  come  in. 

The  injury  complained  of  in  this  bill,  so 
far  as  the  shareholders  are  concerned,  is, 
that,  in  consequence  of  this  lease,  no  part 
of  the  principal  has  been  paid  off;  and  it  is 
alleged,  that  the  whole  or  a  great  part  of  the 
principal  of  the  debt  due  to  the  shareholders, 
would  have  been  by  this  time  paid  off  and 
satisfied,  had  it  not  been  for  the  operation 
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of  this  agreement.  In  this  view  of  the  ease, 
the  doubt  at  onoe  suggests  itself — ^Is  it 
necessarily  to  be  inferred,  that  it  is  the  in- 
terest of  those  who  have  lent  out  their 
'BBoney  on  a  security,  with  which  they  are 
satisfied^  to  be  paid  off?  But  upon  ^con- 
sidering the  subject  carefully,  I  am  inclined 
to  think»  that  every  subscriber  to  this  navi- 
gatioui  is  necessarily  a  subscriber  who  looks 
for  his  security  to  the  terms  md  provisions 
of  the  act  of  parliament,  and  to  the  due 
execution  of  the  trusts  by  the  commis- 
sioners, to  whom  the  management  of  the 
canal  is  intrusted.  Every  subscriber  has 
an  interest  in  the  execution  of  those  trusts; 
for  it  was  on  the  futh  of  that  act  of  parlia- 
ment that  he  lent  his  money.  Looking  at 
the  question  in  diat  view,  each  subscriber 
is  entMed  to  sue  on  behalf  of  himself,  and 
all  others  of  the  same  class,  in  order  to  have 
the  trusts  of  the  navigation  duly  executed  ; 
and  the  true  effect  of  this  bill  is,  to  execute 
those  trusts  with  respect  to  the  power  of 
leasing. 

My  present  impression,  therefore,  is,  that 
this  demurrer  must  be  overruled.  But  I 
shdl  reconsider  die  subject,  before  I  ^finally 
decide  it* 


On  a  subsequent  day,  his  Honour  ex- 
{Massed  himself  as  follows : 

I  remain  entirely  of  the  opinion  that  I 
entertained  on  the  former  occasion.  The 
two  material  grounds  of  demurrer  were — 
First,  that  the  plaintiffs  had  no  title  to  sue 
in  respect  of  those  whose  shares  they  repre- 
sented: and,  secondly,  that  they  had  no 
right  to  institute  such  a  suit  on  behalf  of 
themselves  and  the  other  subscribers  to 
this  navigation. 

With  respect  to  the  fh*st  ground,  I  am  of 
opinion,  that  even  if  there  had  been  an 
allegatipn,  that  these  plaintiffs  represented 
the  property  of  some  persons,  who  expressly 
concurred  in  the  agreement  which  is  now 
impeached,  still  that  would  not  have  ex- 
cluded them  from  instituting  this  suit.  That 
concurrence  would  not  have  justified  such 
a  lease ;  for  the  public  had  plainly  an  in- 
terest in  the  probable  reduction  of  the  tolls, 
and  the  form  of  this  lease  excludes  the 
possibility  of  such  reduction  of  the  tolls, 
during  its  continuance.  If  all  the  subscri- 
bers had  %reed  to  it,  it  is  not  a  lease  which 
this  Court  could  have  supported. 


On  the  other  ground,  that  the  plaintiffs 
are  not  entided  to  sue  on  behalf  of  them- 
selves and  the  other  shareholders,  because 
the  relief  sought,  is  not  fer  the  interest  of 
all  of  the  same  clas^ — ^that  proposition  fails. 

I  agree  in  the  argument,  that  no  person 
can  sue  as  representing  all  the  others  of  a 
class,  unless  there  is  a  plain  and  necessary 
interest  in  common  to  him  and  them.  But 
I  am  of  opinion,  diat  this  is  a  case  in  which 
there  is  a  plain  and  necessary  common  in- 
terest. An  act  of  parliament  creates  cer- 
tain trusts  for  the  benefit  of  those  who 
subscribe  to  a  particular  purpose.  All  who 
subscribe  have  a  confidence,  that  they  are 
to  have  the  benefit  of  those  trusts ;  and 
every  one  of  them  has  a  right  to  sue  on 
behadf  of  himself,  and  all  others  who  have 
the  same  right,  that  they  may  have  the  be- 
nefit of  such  trusts.  There  may  be  persons 
to  whom  it  might  be  mudimore  convenient, 
diat  such  trusts  should  not  be  executed. 
But  primd  facie^  the  persons  who  advanced 
their  money,  haive  an  interest  in  seeing  that 
t^se  trusts  are  executed.  I  am,  therefore, 
of  opinion,  that  this  being  in  substance  a  bill 
Ho  execute  the  trusts  of  the  act  of  parlia- 
ment, this  -Court  should  enforce  their  exe- 
cution : — upon  these  grounds  the  demurrer 
roust  be  overruled. 


The  demurrer  having  been'  overruled, 
the  plaintifib  moved  for  an  -injunction  to 
restram  George  Chaplin  and  Francis  Chap- 
Hn,  fk>ra  interfering  in  the  management  of 
the  canal;  and  that  a  receiver  might  be 
appmnted. 

Mr,  Hartf  Mr,  Sugden^  and  il/r.  Rmtpellf 
supported  the  motion ; 
Mr,  Heald  contra. 

The  argument  turned  on  nearly  the  same 
points,  as  formed  the  subject  of  discussion 
on  the  demurrer. 

There  was  an  avowal  from  some  of  the 
shareholders,  that  they  did  not  consider  the 
suit  as  for  their  benefit. 


Ffce  Chancellor.— This  is  a  bill  filed  by 
two  plaintiffs,  describing  themselves  to  be 
shareholders  in  the  particular  navigation 
called  the  Louth  Navigation ;  and  the  ob- 
ject of  the  bill  is  to  avoid  an  equitable 
ease,  entered  into  in  die  year  1777,  by  the 
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then  shareholders,  or  soBie  of  thenit  with 
the  concurrence  of  the  commissioners,  to 
Mr.  Charles  Chaplin;  by  the  effects  of 
which  equitable  lease  he  was  to  be  entitled, 
for  ninety-nine  years,  to  the  toUs  of  this 
navigation,  upon  the  terms  of  paying  in- 
terest, at  five  per  cent.,  to  the  several 
shareholders,  and  also  paying  the  expenses 
of  repairing,  maintaining,  and  supporting 
the  canal.  The  bill  calls  upon  the  Court  to 
avoid  this  lease,  upon  the  grounds  that  it  is 
a  common  injury  to  all  the  shareholders  in 
this  concern  ;  and  the  plainti£&,  considering 
that  the  relief  sought  is  to  be  relief  in  com- 
mon for  a  common  injury,  file  their  bill  on 
behalf  of  themselves,  and  all  others  the 
shareholders  in  this  navigation. 

The  first  objection  that  is  urged  on  the 
part  of  the  defendants  is,  that  the  lease  in 
question  is  not  a  common  injury  to  all  the 
^areholders,^  and  that  the  plaintifis,  tliere- 
fore,  have  no  light  to  institute  a  suit  on 
behalf  of  themselves  and  all  other  the  share- 
holders, such  a  suit  being  necessarily  eon- 
fined  to  those  cases  in  which  the  whole  class 
represented  have  a  common  interest  in  ob- 
taining the  relief  souglit.  Now,  I  remain  of 
the  same  opinion  upon  this  point  which  I 
expressed,  after  a  great  deal  of  considera^ 
tion,  when  the  case  was  argued  before  me 
on  demurrer.  It  is  to  be  intended  that 
this  lease  is  a  common  injury,  and  the  relief 
sought  a  common  benefit  to  all  the  share- 
holders in  this  navigation.  These  share- 
holders have  advanced  their  money  upon 
the  credit  of  a  certain  act  of  parliament, 
which,  for  their  security,  has  created  certain 
trusts;  and  it  is  to  be  intended  that  all 
these  shareholders  have  advanced  their 
monies  Upon  tlie  faith  that  these  trusts 
would  be  duly  executed.  It  is,  therefore, 
to  be  considered,  as  for  their  common  bene- 
fit, that  those  trusts  should  be  duly  exe- 
cuted ;  and  a  bill,  which  has  for  its  object 
the  due  execution  of  those  trusts,  must  be 
regarded  as  a  bill  for  their  common  benefit. 
Whether,  under  the  particular  circumstances 
of  the  present  time,  Uiere  may  be  individuals 
who  would  not  desire  to  have  these  trusts 
executed,  and  would  consider  it  more  bene- 
ficial that  this  equitable  lease  should  be 
carried  into  execution,  is  quite  another 
question.  If,  upon  the  face  of  the  trensao- 
tion,  the  necessarv  inference  should  be,  that 
the  relief  prayed  is  for  common  benefit, 


this  Court  is  bound  to  consider  the  parties 
filing  the  bill  as  entitled  to  represent  ail 
those  having  such  common  interest.  Now, 
the  injurious  effects  of  this  agreement,  if  it 
be  injurious  at  all  to  the  shareholders,  is 
tills— that  it  necessarily  locks  up  their  capi- 
tal for  a  term  of  ninety-nine  years,  at  an 
interest  of  five  per  cent. ;  whereas,  under 
the  trusts  provided  by  the  act  of  parlia- 
ment, the  tolls,  if  they  increase  to  the 
extent,  which  probably  the  speculators  in 
this  adventure  anticipated,  would  be  form- 
ing a  daily  fiind  for  the  payment  of  the 
capital.  The  capital  is  locked  up,  and  can- 
not be  employed^for  the  terni  of  ninety-nine 
years,  and  that  is  primd  facie  plainly  an  in- 
jury to  those  whose  money  is  engaged  in 
this  navigation.  The  affidavits,  which  have 
been  filed  on  the  part  of  some  shareholders, 
disclaiming  this  suit,  cannot  cany  any  weight 
as  to  this  obje<M:ion.  If,  in  the  nature  of  the 
^ase,  and  upon  the  face  of  the  transaction, 
it  is  to  be  intended  that  the  relief  demanded 
Ib  a  measure  of  common  advantage,  it  is  not 
to  be  permitted  that  any  party,  &om  pecu- 
liar and  private  motives,  shoidd  disclaim 
that  advantage  which  it  seeks  to  obtain  for 
him. 

Hie  next  objection  is  of  die  following 
nature  : — the  persons,  who  have  instituted 
the  present  suit,  are,  by  the  answer,  alleged 
to  have  been  represented,  in  the  year  1777, ' 
by  certain  persons,  who  assented  to  the 
lease ;  and  the  defendants,  it  is  said,  are 
therefi^re  as  much  bound  by  that  measure, 
as  if  they  themselves  had  been  parties 
to  it.  Now,  in  the  first  place,  it  is  no- 
where stated  in  the  answer,  that  the 
persons,  who  in  the  year  1777  enjoyed 
these  s^res,  now  held  by  the  plaintifis,  as- 
sented to  the  agreement.  There  is,  indeed, 
an  allegation  upon  the  part  of  the  defen- 
dants, &at  all  the  shareholders  did  concur 
in  the  contract  with  ChapUn ;  but  even  if 
it  had  been  distinctly  made  out  that  the 
persons,  who  in  1777  enjoyed  the  shares 
which  the  platndfis  now  represent,  actually 
were  parties  to  that  measure,  the  present 
plaintiffs  would  not  have  been  precluded 
from  filing  this  bill.  If  the  interests  of  the 
individual  shareholders  alone  were  concern- 
ed, whether  those  interests  arose  from  pri- 
vate contractor  from  the  act  of  parliament, 
all  who  concurred  in  the  contract  would  be 
held  to  have  released  the  security  of  the  act 


168 


CASES  IN  CHANCERY. 


of  parliament,  and  never  could  be  permitted 
to  disturb  that  contract ;  for  in  a  matter  of 
private  right,  however  improvident  the 
agreement  might  have  been,  no  court  could 
relieve  them  from  the  contract,  advisedly, 
though  mistakenly,  made.  But  that  is  not 
the  case  here.  The  contract  here  entered 
into  is  plainly  a  contract  inconsistent  with 
public  interest,  and  with  the  duty  of  the 
commissioners.  Parliament  has  given  to 
these  commissioners  the  power  of  levying 
tolls  and  duties  upon  this  navigation  to  the 
extent  specified,  and  not  beyond  that  ex- 
.tent.  The  legislature  has  also  provided, 
out  of  the  tolls  and  duties,  for  the  payment 
of  the  interest  of  the  borrowed  monies,  and 
;then  for  the  repayment  of  the  capitaL  The 
capital  may  be  wholly  repaid,  or  partly  re- 
.paid  :  if  wholly  repaid,  the  commissioners 
have  then  the  authority,  and  they  are  di- 
rected to  reduce  the  tolls  and  duties ;  if  the 
capital  is  only  partially  paid  off,  then  the 
conunissioners  have  a  power,  with  the  con- 
sent of  the  shareholders  remaining  unpaid, 
.to  diminish  those  duties.  Now,  diis  ol^ect 
of  reducing  the  duties,  which  are,  to  a  cer«* 
tain  extent,  a  burthen  upon  the  public,  is 
entirely  defeatedby  the  measure  in  question* 
For  the  term  of  ninety-nine  years  not  one 
single  shilling  of  toll-duty  can  be  reduced. 
T.his,:  .therefore,  is  a  case,  in  which  pri- 
vate individuals,  dealing  with  their  own  in- 
l^rq^ts,  ca(nnot  conclude  the  question  of  pub- 
lic ii\tei:est ;  and  the  public  have  an  interest 
in  the  avoidance  of  this  contract,  in  respect 
to  the  probable  reduction  of  the  tolls, 
.which,  it  is  stated,  are  sufficiently  large  to 
admit  of  the  money  that  is  due  being  paid 
off,  if  these  trusts  were  duly  executed, 
.Therefore,  if  it  had  been  distinctly  made  out 
,  .here,  that  these  two  plaintiffs  represented 
shares,  which  were  enjoyed  in  1777,  by 
A  and  B,  and  that  A  and  B  had  been  ex-* 
press  parties  to, that  contract,  I  am  of  opi- 
nion that  that  occurrence  would  not  have 
justified  the  commissioners  in  neglecting 
the  duties  imposed  on  them,  and  would  not 
justify  this  court  in  refusing  to  appoint  a 
receiver  to  execute  the  trusts  reposed  in 
the  commissioners  by  the  act  of  parliament. 
The  next  question  is,  what  are  the  prin- 
ciples upon  which  the  court  does  appoint  a 
^-eceiver  pending  litigation.  I  cannot  con- 
cur in  the  statement,  that  this  court  wUl  ne- 
ver appoint  a  receiver,  unless  it  is  satisfied 


that  the  plsuntiff  will  be  entitled  to  the  relief 
which  the  bill  seeks.  This  court  has  a  ge- 
neral jurisdic^on  to  secure  property  pending 
litigation :  it  will  secure  property  pending 
litigation,  not  only  within  its  own  coiu-t,  but 
within  any  other  court,  and  a  bill  may  be 
filed  here  by  parties  for  the  purpose  of  se- 
curing property  in  litigation  in  another  court, 
but  it  will  not  take  so  strong  a  measure  as 
to  af&ct  the  possession,  unless  it  be  esta- 
blished that  diere  is  a  very  serious  question 
as  to  that  possession.  Now,  in  the  present 
suit,  a  very  strong  case  is  made  against  the 
validity  of  the  equitable  lease  in  question ; 
and  beii^  of  that  opinion,  I  must  apply  the 
principle  here,  and  declare  that  the  plaintiffs 
are  entitled  to  a  receiver ;  but  the  mere 
measure  of  appointing  a  receiver  will  not 
meet  the  justice  of  diis  case,  unless  it  be 
accompanied  by  special  directions. 

The  commissioners,  by  their  lease  to  Mr. 
Chaplin,  did  in  truth  abandon  their  whole 
duty.  In  the  execution  of  the  powers  vested 
in  tfiem  by  this  act,  it  was  their  duty,  when 
the  canal  was  established,  to  make  U&e  pro- 
per order  for  the  repair, '  maintenance,  and 
support  of  the  canal,  out  of  the  profits  from 
which  the  expenses  incident  to  the  execu- 
tion of  those  trusts  were  to  be  supplied.  All 
this  has  been  entirely  lefl  to  the  Chaplins ; 
and  if  a  receiver  be  appointed,  a  question 
will  then  arise,  by  whom  are  these  duties  to 
be  performed?  Now  the  commissioners 
here  say  in  their  answer,  that  they  are  ready' 
to  act  in  the  question  as  the  Court  shall  di- 
rect. I  must  presume,  therefore,  now 
that  Mr.  Chaplin  is  divested  of  the  power 
oi  dealing  with  these  monies,  that  they  will 
take  updn  themselves  to  discharge  those 
powers  which  the  act  has  vested  in  them, 
for  the  maintenance  and  support  of  the  ca- 
nal. While,  therefore,  I  grant  a  receiver^ 
I  shall,  at  the  same  time,  direct  him,  out  of 
his  receipts,  to  pay,  under  the  order  of  the 
commissioners,  all  the  expenses  connect- 
ed with  the  repair,  support,  and  mainte- 
nance of  the  canal,  the  salaries  of  the  offi- 
cers, and  all  other  expenses  incident  to  the 
execution  of  the  act.  The  next  duty  im- 
posed on  the  commissioners  by  the  act  is, 
that,  afler  the  payment  of  tliese  expenses, 
they  shall  pay  the  interest  of  tlie  money 
borrowed :  that  duty  also  must  be  imposed 
upon  the  receiver,  and  he  miist  be  directed, 
from  time  lo  time,  to  keep  down  the  inte- 
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Vest  dde  lipon  the  severa]  stims  of  money 
borrowed,  at  the  rate  which  is  now  paid; 
whidh  I  believe  is  at  the  rate  of  5L  per  cent. 
The  balance  imist  be  paid  into  court,  to 
abide  the  issue  of  this  cause. 


1825.  1^ 
April.  3 


WINDHAM  V,  WHITINO. 


^  plea  of  em  instrument  is  bad  in  fornix  if 
wpported  by  an  answer  deny  ifigfratid,  where 
the  allegaiwns  of  fraud  amount  merely,  to  a 
cliorgej  that  the  instrument  is,  in  contempla^ 
tion  of  Ian,  fraudulent,  and  do  not  state  it 
to  have  been  procured,  by  fraud. 

This  was  a  bill  filed  by  some  of  the  per- 
*8ons,  who  had  been  engaged  on  board  $. 
whaUng  vessel,  against  the  owners  for  an 
account.  It  alleged  that  the  owners  re- 
tained the  plaihtffis  in  their  service,  for  the 
purpose  of  a  voyage  to  be  n?ade  for  their 
own  profit;  that  articles  of  agreement  were 
entered  into  between  the  pTaintifTs,  either 
personally,  or  by  the  captain  on  their  ^ehalf, 
and  the  defendants  ;  tnat,  by  the  agreement, 
^e  plaintifis  were  entitled  to  a  propor- 
donai  part  of  the  net  produce  of  the  cargo  { 
diat,  the  voyage  having  been  completed,  the 
Dwners,  upon  the  return  of  tHe  vessel,  took 
^possession  of  the  cargo,  sold  it,  and  received 
the  monies  for  the  purpose  of  being  divided 
among  the  parties  entitled*  according,  to 
flieir  respectfve  shares  ;  and  that  the  owrters 
retained  in  their  hands,  and  reilised  to 
account  for  the  poceeds  of  the  cargo.  The 
prayer  was  for  an  account  agamst  the 
owners. 

To  this  bill  the  d^endants  pleaded  the 
articles  of  agreement  between  the  plaintiffs 
and  the  captain,  by  which  it  was  expressly 
stipulated,  that  they  should  *  have  no  claim 
against  the  owners  ;  and  that  their  remedy 
was  to  be  against  the  captain  ^lone. 

The  bill  had  alleged,  tliat  these  articles 
were  fraudulent. 

The  plea  was  supported  by  an  answer 
denying  tlie  fraud. 

Mr.  GirdlestOT^e  appeared  in  support  of 
the  plea ; 

Mr.  Jacob,  contra. 

Vice  Chancellor. — There  being  here  a 
contract,  that  the  plaintiffs  shall  have  no 

vot.  m.  CH. 


demand  against  the  owners  ;  in  a  court  of 
law  no  relief  could  be  claimed,  except  against 
the  captain.  But  in  a  court  of  equity  relief 
is  given — not  upon  the  mere  contract  of 
the  parties,  but  upon  the  circumstances 
of  the  case ;  and  upon  those  circumstances, 
notwithstanding  the  articles  of  a^eement 
insisted  upon  by  the  plea,  these  plaintiffs 
are  entitled  to  an  account. 

The  plea  is  bad  also  in  point  of  form. 
Being  a  plea  of  the  articles,  which  con- 
fine the  demand  to  the  captain  alone, 
it  would,  if  valid,  be  aq  answer  to  the 
whole  bill;  and  it  was  unnecessary  to 
have  added  a  single  word  of  answer,  It  h 
true,  that  it  is  not  enough  barely^  to  plead 
a  deed,  which  the  bill  charges*  to  have  been 
obtained  by  fraud  :  you  must  deny  the  fraud 
by  answer.  But  this,  bill  does  not  aOege, 
that  there  was  any  fraud  in  the  procure- 
ipent  of  the  articles.  The  allegations,  which 
tt  has  been  thought  necessary  to  meet  by 
an  answer,  mean  simply,  that  such  articles 
of  agreement  as  these,  professing  to  exclude 
the  mariners  from  all  remedy  against  the 
ftwners,  are,  in  contemplation  of  law,  fraudu- 
lent. There  ought,  therefore,  to  have  been 
ho  aiiswer. 

Plea  overruled. 


5.   \ 
ril.  S 


8ALOHOKBOK  V.  BLTTH. 


1825. 
April. 

Where  a  debtor  has  entered  into  an  exe^ 
cutory  agreement  with  his  creditors^  by  which 
they  are  to  accept,  as  a  composition  for  tlie 
debts  due  to  them  respectively ^  certain  instal- 
ments secured  by  promissory  notes f  a  credi- 
tor ,  will  not  be  allowed  to  sue  at  law  for  his 
original  demand,  even  after  tlie  expiration  of 
the  time  far  the  payment  of  the  first  instal- 
ment, unless  it  appears  that  he  has  demanded 
the  promissory  notes,  and  that  the  debtor  has 
refused  to  deliver  them. 

The  bill  stated,  that  the  plaintiff,  having 
become  embarrassed  in  his  circumstances, 
convened  a  meeting  o^  his  creditors  in  Sep- 
tember, 1SS4  ;  that  Charles  BIyth,  one  of 
his  creditors,  attended  the  meeting  along 
with  the  rest ;  that  at  that  meeting  it  was 
unanimously  agreed,  to  accept  a  composi- 
tion of  nine  shillings  in  the  pound,  payable 
by  equal  instalments,  at  three,  six,  and  twelve 
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months  respectively,  for  the  first  two  of 
which  the  plaintiff  was  to  give  his  own  pro- 
missory notes,  and  for  the  lasf  of  which  he 
was  to  give  the  acceptance  of  Mr.  Levi ; 
that  Blyth  took  an  active  part  in  proposing 
and  recommending  this  arrangement ;  and 
that  accordingly  a  written  agreement  was 
drawn  up  and  signed  by  the  creditor  who 
presided  at  the  meeting,  whereby  the  cre- 
ditors engaged,  upon  receiving  the  notes 
aifd  bills  within  the  limited  times,  to  release 
the  plaintiff  from  all  further  demands  ;  such 
release,  however,  to  contain  a  proviso,  that 
it  should  be  void  in  case  the  notes  or  biUs 
were  not  duly  paid. 

Blyth  was  a  creditor  upon  a  bill  of  98/., 
one  of  425/.,  and  for  a  cash  balance  of 
30/.  After  the  arrangement  had  been  agreed 
upon,  he  informed  the  plaintiff  that  the  bill  for 
425/.  was  in  the  hands  of  one  Evans,  but  he 
jundertook  to  prevail  upon  Evans  to  accede 
to  the  terms  of  the  compromise.  He 
never  intimated  that  the  other  bill  was  not 
in  his  possession.  However,  in  two  or 
three  months  afterwards,  one  Brov^n,  into 
whose  hands  the  latter  bill  had  come,  com- 
menced proceedings  at  law  for  the  amount 
of  it,  and  Blyth  himself  threatened  to  take 
steps  to  recover  the  balance  due  to  him. 

The  bill  charged  that  Brown  had  received 
the  bHl  with  a  full  knowledge  of  the  cir- 
cumstances relative  to  the  composition,  and 
that  he  had  not  given  any  consideration  for 
jt.  it  idleged,  likewise,  that  the  plaintiff 
had,  on  his  part,  observed  and  performed 
in  all  respects  his  agreement  with  his  credi- 
tors— that  he  had  always  been  ready  and 
willing  to  pay  Blyth  according  to  the  terms 
of  the  composition — and  that  the  other  cre- 
ditors entered  into  the  arrangement  on  thb 
faith  that  Blyth  was  a  party  to  it.  The 
prayer  was,  that,  upon  the  payment  of  the 
amount  of  the  composition.  Brown  and 
Blyth  might  be  restrained  from  proceeding 
at  law',  and  might  be  decreed  to  execute  a 
release  to  the  plaintiff. 

To  this  bill  Blyth  put  in  a  general  de- 
murrer. 

Mr.  Rose  appeared  in  support  of  the  bill ; 
Mr,  Wakefieldf  of  the  demurrer. 

For  the  demurrer  it  was  argued,  that  the 
agreement  could  not  be  binding  on  any  cre- 
ditor, unless  the  plaintiff  delivered  or  ten- 
dered the  promissory  notes  "within  due  time. 


Now  here  it  was  not  alleged  by  him,  that 
he  had  either  delivered  or  tendered  the 
promissory  notes ;  and  the  action  on  the 
bill  for  98/.  was  not  brought,  till  the  time 
fixed  for  the  payment  of  the  first  instalment 
was  past.  It  it  true  that  the  bill  alleged, 
that  the  plaintiff  was  always  ready  and 
willing  to  have  paid  Blyth.  But  that  was 
not  enough ;  for  the  case  of  Cranley  v.  ^t/- 
lar^{\)  decided  expressly,  that  where  a 
debtor  compounded  with  his  creditors  for 
sums  to  be  secured  ^  by  promissory  notes, 
payable  on  certain  days,  a  creditor,  who, 
after  the  days  of  pa3rment  of  the  promis- 
sory notes  had.expired,  il1\ed  for  his  ori- 
ginal debt,  (the  promissory  notes  never 
having  been  tendered  to  him,)  was  entitled 
to  recover,  though  he  never  had  applied 
for  the  promissory  notes,  and  though,  if  he 
had  applied,  he  might  have  received  them. 

On  the  other  hand,  it  was  contendedi 
that  the  question  here  did  not  depend  upon 
what  the  legal  construction  might  be  uxider 
a  deed  regularly  executed.  The  bill  stated 
an  equity  which  prevented  the  creditor 
from  insisting  on  his  original  demand. 
Blyth  had,  by  his  conduct,  made  himself  a 
party  to  an  agreement  which  bound  his 
prior  rights;  and  unless  he  could  show 
that  the  other  party  had  violated  that  agree* 
ment,  equity  would  not  permit  him  to 
claim  in  opposition  to  it. 

Vice  Chancellor.^ — ^This  is  the  case  of  an 
executory  agreement ;  and,  therefore,  does 
not  fall  within  the  principle  of  Cranley  t. 
Hillary^  which  proceeds  entirely  upon  the 
legal  efiect  of  a  deed.  The  defendant  could 
make  nothing  of  this  defence,  unless  he  had 
stated,  that  he  had  demanded  the  promis* 
sory  notes,  and  that  the  plaintiff  b^  refused 
to  deliver  them. 

Mr.  Wakefield  asked  permission  to  file  a 
plea  to  that  eftect. 

The  Cmirtt  however,  refused  the  in* 
dulgence. 

Demurrer  ovcmdedx 

(1)  2  Maule  &  Selwyn,  130. 
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MELLOU  V.  BALI. 


1825. 

May  6 — 13.  June 

A  defendant^  against  whom  an  attachment 
has  issued,  cannot,  upon  payment  or  tender  of 
costs,  JUe  a' demurrer  to  the  whole  bill,  with- 
out special  leave  of  the  Court. 

The  bill  was  filed  in  Hilary  term  1824. 
The  defendant  entered  an  appearance.  A  fter- 
wards  an  attachment  issued  against  him  fbr 
irant  of  answer,  and  was  executed.  The 
costs  of  the  contempt  were  then  tendered 
to  the  plaintifTs  clerk  in  court,  but  he  re- 
vised them.  The  defendant  then  filed  a 
demurrer. 

The  plaintiff  now  moved,  that  the  de- 
murrer might  be  taken  off  the  file  for  irre- 
gularity. 

Mr,  Skirrow  appeared  in  support  of  tlie 
motion ; 
Mr.  Bethell  contra. 

For  the  motion,  it  was  said,  that  if  a  de- 
fendant, in  such  oircumstances,  could  file  a 
general  demurrer,  he  placed  himself  in  a 
better  situation  by  allowing  himself  to  be 
brought  into  contempt,  than  if  he  complied 
with  the  rules  of  the  court.  If  he  had 
taken  an  order  for  time,  he  could  not  have 
put  in  a  general  demurrer  to  the  whole  bill. 

The  defendant,  on  the  other  hand,  relied 
on  the  autliority  of  Gilbert  "  The  reason," 
says  that  author,  "  why,  upon  the  first  con- 
tempt on  the  attachment,  they  allow  a  com- 
mission to  issue,  or  a  plea  or  a  demurrer  to 
be  put  in,  is,  because  it  does  not  appear  to 
be  an  affected  delay ;  and,  therefore,  upon 
tendering  the  costs  of  the  attachment,  the 
defendant  may  take  his  commission  ;  and 
lipon  like  tender  the  plea  and  demurrer  are 
to  be  received.  But  if  there  regularly 
issues  an  attachment,  with  proclamations, 
the  defendant  cannot  of  course  purge  his 
contempt  by  a  mere  tender ;  but  he  must 
apply  to  the  Court  to  show,  that  his  demur- 
rer and  plea  are  proper,  and  to  exhibit  a 
proper  excuse  for  his  delay ^  that  the  Court 
may  see  there  is  no  further  likelihood  of 
delay  by  the  plea  or  demurrer  put  in,  or  by 
the  commission  to  answer  granted. "( 1 )  The 
same  doctrine  was  adopted  in  Hinders  Prac- 
iice.(2)  These  text  writers,  taken  in  conjunc- 


(1)  Gilbert's  Forum  Romanom,  p.  71. 
(t)  Hinders  Practice,  p.  115. 


tion  with  the  language  of  Lord  Clarendon's 
order ,(3)  showed,  that  afler  an  attachment 
had  been  executed,  a  defendant  might  still 
demur.  It  was  only  when  the  process  of 
contempt  had  gone  the  length  of  an  attach-* 
ment  with  proclamations,  that  he  had  not 
that  privilege. 

The  Vice  Chancellor  was  inclined  to  think 
that  the  authority  of  Gilbert  was  decisive  ; 
and,  therefore,  that  the  plaintifTs  motion 
ought  to  be  refused  with  costs. 

However,,  he  gave  the  counsel  of  the 
plaintiff  leave  to  discuss  the  point  again^ 
and  to  mention  any  autliorities  which  they 
might  find.    ^ 

Accordingly,  on  a  subsequent  day,  it  was 
argued,  that,  whatever  might  have  been  the 
practice  formerly,  the  modern  course  of  the 
court  was,  and  long  had  been,  that  a  defen- 
dant, against  whom  an  attachment  had 
issued,  could  not,  without  special  leave  of 
the  Court,  file  a  demurrer  to  the  whole 
bill.  There  were  cited,  East  India  Com^ 
pany  v.  Henchman^  (4)  Sowerby  v.  Warder,- 
(5)  Edmunds  v.  Savery.  (6) 

The  Vice  Cliancellor  ordered  the  motion 
to  stand  over,  that  tlie  practice  might  be 
inquired  into. 

Some  days  afterwards,  his  Honour  gave 
judgment  to  the  following  effect : — 

"In  this  case,  the  time  for  answering 
having  expired,  an  attachment  issued ;  the 
defendant  then  tendered  his  costs,  and  filed 
his  demurrer.  The  question  is — ^afler  an 
attachment,  could  he  demur  alone  without 
a  special  order  ? 

It  is  clear,  that,  after  an  attachment  issu' 
ed,  unless  it  be  an  attachment  with  procla- 
mations, a  defendant,  upon  payment  or  ten- 
der of  costs,  may  put  in  his  answer  without 
a  special  order ;  and  from  the  language  of 
Gilbert,  it  would  appear,  that  he  may  also 
demur  alone.  But  in  the  later  cases,  it  is 
expressly  stated,  that  a  defendant  cannot 
demur  alone,  after  process  of  contempt  has- 
gone  against  him  ;  and  such,  at  this  day,  is 
the  received  practice  of  the  court. 

This  demurrer  must  be  taken  off  the  file^ 
with  costs. 

(3)'  Beames*a  Orders,  p.  178. 

(4)  3Bro.C.C.  372. 

(5)  3  Cox,  368. 

(6;  3  Merivale,  304. 
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%W         K     n    in       r     WEBB.  ».  KELlY. 

May  5,  9,10.  3 

Before  marriage^  a  husband  execvetes  a 
hand  to  trustees^  the  condition  of  which  binds 
kim  to  settle  the  property  of  the  mfe  on  her 
and  her  issue,  in  such  manner  as  the  trustees^ 
tn  their  discretion,  should  think  proper,  Af-^ 
ter  the  marriage,  a  settlement  is  made,  by 
which  part  of  the  property  is  to  be  applied  tn' 
payment  of  his  debts,  and  for  his  furtherance 
in  life — another  part  is  settled  on  the  wife  for 
Ufe^  remamder  to  the  issue  of  the  marriage, 
qndf  in  case  there  should  not  be  any  such 
issue,to  the  husband  absolutely ; — and  a  tJdird. 
part  of  the  property  is  gicen  to  the  wife  for 
life,  a:fid,  after  her  decease,  in  case  there  was 
no  issue  of  the  marriage,  as  she  should  ap- 
point : — Held,  that  this  settlement  was  not 
according  to  the  condition  of  the  bond,  and 
did  not  Mid  the  rights  of  the  wife. 

Axma  Maria  Baker  was  entitled^  under 
t)ie  respective  wills  of  her  &ther  and  of 
P)iilip  Montague,  to  considerable  property, 
l^th  real  and  personal,  partly  in  possession 
and  partly  in  reversion.  " 

In  the  year  1794,  she  intermarried  with 
Edward  William  Weblr,  who,  previously  to 
such  marriage,  made  and"  executed  a  bond 
unto  Arthur  Kelly,  Arthur  Puckey,  Monta- 
gue Bere  Baker  Bere,  and  Jphn  Bere,  in 
the  penal  sum  of  40,000/.  The  condition 
of  the  bond  recited  the  said  intended  mar- 
riage, and  that  Anna  Maria  w^as  entitled  to 
considerable  property,  in  possession  and  in 
reversion,  and  that  Edward  Williahi  Webb 
had  agreed  to  settle  the  property  which  she 
was  possessed  of,  and  also  in  reversion,  on' 
her  and  her  issue,  in  whatever  way  or  man- 
ner, and  to  and  for  such  uses  as  Arthur 
Kelly,  and  the  other  obligees  and  trustees, 
should  think  proper,  and  to  execute  any 
deed  or  deeds  of  settlement ;  and  it  then 
declared,  that -if  Edward  William  Webb 
should,  when  required,  make  and  execute 
such  deed  or  deeds  of  settlement,  tlicn  the 
said  bond  should  be  void,  but  otherwise  to 
remain  in  full  force.  On  the  22d  of  April, 
being  the  day  after  the  execution  of  the 
bond,  the  marriage  between  Edward  Wil- 
liam Webb  and  Anna  Maria  Baker  was 
solemnized.  Afterwards,  and  in  pursuance 
of  the  agreement  mentioned  in  the  bond, 
an  indenture  of  marriage  settlement,  bear- 


ing date  on  the  SOtfa  ,of  December,  1794, 
was  made  between  Edward  William  Webb 
and  Anna  Maria,  his  wife,  of  the  first  part ;' 
Arthur  Kelly,  Arthur  Puckey,  Monlague 
Bere  Baker  Bere,  and  Richard  Bere,  of  (he* 
second  part ;  and  John  Bete,  of  the  *third- 
part.     Afler  reciting   the  bond^  and  that' 
Arthur  KeUy,  Arthur  Puckey,.  Montague 
Bere  Baker  Bere,  arid  John  Bere,  in  pur- 
suance of  the  power  and  authority  vested 
and  given  to""  them  by  the  bond  and  the  con- 
dition thereof,  and  considering  the  circum- 
stances, and  future  welfare  and  advantage 
of  Edward  William  Webb,  and  Anna  Maria, 
his  wife,  and  their  issue,  according  to  the| 
best  of  their  judgment,  had  unanimously 
agreed  and  thought  proper,  that  a  sum  of 
1,650/.,  to  which  Anna  Maria  was  entitled 
under  the  will  of  Mary  Musgrove  deceased, 
and  the  sum  of  4,000l.,  given  to  her  by  the 
will  of  William  Baker,  her  father,  deceased^' 
and  also  the  sums 'of  1,0001.  and  500/., 
parcels  of  the  4,000/.  Old  South  Sea  An- 
nuities,  which   Anna  Maria  was   entitled^ 
unto  under  the  will  of  Philip  Montague  de-, 
ceased,  after  the  death  of  Kezia,  the  thjen 
widow  of  PJiilip  Montague,  and  also  the 
estate  at  Fiddington,  in  the  county  of  So-, 
merset,  and  that  at  Wingfield,  in  the  county 
of  Berks,  given  and  bequeathed  by  Philip 
Montague  in  his  will,  should  be  settled  to* 
such  ends  and  purposes,  and  in  such  man- 
ner and  form,  as'  thereinaQ^r  mentioned  of* 
and  concerning  the  same  respectively,  with, 
all  which  agreement  Edward  William  Webb' 
and  his  wife  were  fully  satisfied  and  con- 
tent ;  and  that  John  Bere  had*  declined  to 
act  in  the  trusts  of  §uch  intended  settle- 
ment f  and   that  Richard  Bere   had  been 
proposed,  and  liad  on  his  part  consented  to 
be  made  a  trustee  in  the  room  and  stead  of 
John  Bere  : — The  indenture  witnessed,  that, 
ih  pursuance  of  the  agreement,  and  for  car- 
rying the  same  duly  into  effect,  in  compli- 
ance with  the  tondition  of  the  bond  or  obli- 
gation, Edward  William  Webb  and  his  wife* 
did  grant,  assign,  transfer,  and   set  over 
unto  Arthur  Kelly,  Arthur  Puckey,  Mon- 
tague Bere  Baker  Bere,  and  Richaird  Bere, 
their  executors,  administrators,  and  assigns,, 
all  that  Anna  Marians  moiety  of  3,300/,, 
which  she  became  entitled  to  under  the  will 
of  Mary  Musgrove,  witli  interest ;  and  the 
sum  of  4,000/.  under  the  will  of  William 
Baker,  with   intetest ;    and  the  siims  of 
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1,000/.  and  500/.,  parcels  of  the  4,000/. 
Old  South  Sea  Aijinuities,  wh/gh  Anna  ^f  ari9. 
was  entitled  unto  by  virtue  of  the  will  anjl 
codicils  of  Philip  Montague  deceased,  after 
the  djsath  of  his  widow,  Kezia  Montague ; 
also  the  estate  at  FiddingtoOf  and  that  at 
Wingfield^  given,  to  her  by  the  last  will  and 
testament    of  the  said   Philip   Mcmtaguev 
unio  Arthur  Kelly^  Arthur  Puckey,  Mon- 
tague Bere  Baker  Bere^  and  Richard  Bere, 
their  executors,  administrators,  and  assigns, 
upon  the  following  tnists :  that  is  to  say, 
as  to  the  principal  sum  of  1,650/.,  (Anna 
Maria's  moiety  of  tlie   5,300/.),  and   the 
estate  at  Ffddtngton,  and  that  at  Wingfield^ 
upon  trust,  and  to  the   intent  that  they, 
Arthur  Kelly,  Arthur  Puckey,  Montague 
Bere  Baker  Bere,  and  Richard  Bere,  and, 
the  spryivorji  and  survivor  of  them,  their 
or  his    executors,  administrators^    op  as* 
signs,  should  and  would,  as  soon  as  conve-. 
niently  might  be,  have  the  estates  sold  and* 
disposed  of;  and  also  should  caH  in  and 
Ireceive.  the  sum  of  1,650/.,  and  all  mterest 
due,  or  to  become  due  fbr  the  same,  and' 
therewith,  and  also  with  the  money  arising 
from  the  sale  of  the  estates,  pay  off  and  dis- 
diarge  all  and  every  the  debts  and  sums  of 
money  due  and  owing  from  Edward  Wil- 
liam Webb  and  Anna  Maria,  his  wife,  to  any 
person  whomsoever,  by   them  contracted, 
either  before  or  after  their  n^arnage,  or  so 
much  of  such  debts  as  the  sum  of  1,650/. 
with  its  interest,  and  also  the  money  arisr 
ing  from  the    sale  of '  the  estate  would' 
extend  to  pay  and.  discharge.;    and  after 
payment  of  all   such  debts,   upon  trust, 
and  to  the  intent,  that  they  (Arthur  Kelly,. 
Arthur    Puckey^  Montague    Bere  «Baker 
Bere,  and  Richard  Bere,)  and  the.  survivors.' 
and  survivor  of  them,  his  executors,  admi- 
nistratois,  or  ajssigns^  should,  at  such  times 
and  in  such  manner,  as  they  in  th^ir  dis^> 
cretioi^  shoul^  think  proper,  pay,  lay.  out,., 
and  expend  all  or  any  part  of  the  residue, 
and  overplus  (if  any)  of  the  sun^  of  1,65Q/,. 
and  its  interest;  and  the  money  arising; 
firom  such  sale  as  aforesaid,  either  in  the 
purchase  of  a  commission  in  the  army,  or 
of  some  or  other  appoin^meiU  for  Edward; 
William  Webb,  or  in  settling  him  in  any. 
business  or  profession,  or  in  providing  him- 
with,  any  establi^mepi  in  life  whatever,  or 
in  any  manner  for  his  furtherance  and  ad-^. 
vanf  ement  in  life>  or  otherwise ,  the  whole^ 


or  any  pa^  ef  such  qverplusk  in^  the  pf(K 
per  hands  ojk  him,  Edward  WiUiam  Webb» 
his  executors  or  administrators,  aecocding; 
to  th^  judgment  and'  discretion  of  the  trusr 
tees,  and  to  and  for  no  other  use,  intent, 
or  purpose   whatsoever ;    and    as  to   th0 
principal   sum,  of  2^,000/.,    parcel  of  the 
4,Opo/.,,and  as  to  the  1,000/.,  parcel  of  the^ 
4,000/.  Old  South  Sea,  Annuities,  given  to* 
Anna  Maria  Webb,  after  the  death  of  Kezia 
Mont^ue ;  and  as  to  the  500/p,  being  a 
ipoiety  of  1,000/.,  ajso  parcel,  of  the  4,000/. 
South  Sea  Annuities,  upon  trust,  that  they, 
Arthur  Kelly,  Arthur  Puckey,  Montague 
$ere.  Baker  Bere,  andt  Richard  Bere,  and 
die  survivors'  and  survivor  of  tkeni,  his 
executors,  administrators,  ai»d  assigns  should i 
pay,  or  cause  to  be  paid,,  the  cleiar  yearly 
interest^  diyidend$,  and  produce  thereof, 
and  of  every  part  thereof^  respectively,  as* 
the  same  should  arise  and  be  received,  unto 
Edward  William  Webb,  and  his  assig^iSy 
iron)  tinpe  to  time,  and  during  the  term  of 
his  natuiial  life,  or  otherwise  permit  and  suf<* 
fer  him  and  them  to  have,  receive,  and  take 
the  same,  yearly  interest,  dividends,   and 
produce   thereof,  and  every  part  thereof 
respectively,  to  and  for  his-  and  their  own 
use  and  benefit ;  and  from  and  after  liis 
decease,  that  they  should  pay, ,  or  cause- to- 
be  paid,  the  clear  yearly,  interest,  dividends,, 
and  produce  ther^epl^  unto  the  said  Anna- 
Maria,  and  her  assigns,  in  case  she  should 
happen  to  survive  her  husband,  from  time, 
to  time,  for  and  during  the  term  of  her 
natural  life,  ox,  otherwise  permit  and  sufier  > 
her  and  them  ^  receive  and  take  the  same - 
yearly  interest,  dividends,  and  produce,  and. 
every  part  thereof  respectively,  to  and  fbr 
her  and  their  own  use  and  benefit ;  and  from 
and  after  the  decease   of  the  survivor  of 
them,  the  said  Edward  William. Webb  and 
Aniu^  Maria,  his  wife,  then  upon  trust  to 
pay,  apply,  transfer,  and  dispose  of  the  sum 
of  2,000/.,  and  1,500/.  Old  South  Sea  An- 
nuities, and  every  part  thereof  respectively^ 
for  the  benefit  of  the  issue  of  the  marriage 
in  the  manner  therein  mentioned;  and  in 
case  there  should  not  be  any  such  issue,  then 
upon  trust  to  pay  and  transfer  the  sums  of 
2^000/.  and  1,500/.  Old  South  Sea  Annui- 
ties, and  all  the  future  accruing  interest,, 
dividends,  and  produce  thereof,  unto  Edward 
William  Webb^  his  executors  and  admini- 
strators, to  and  for  his  and  their  own  use^ 
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and  benefit,  or  as  he  or  they  should  direct 
or  appoint,  and  to  or  for  no  other  use,  in- 
tenti  or  purpose  whatsoever ;  and  as  to  the 
principal  sum,  remainder  of  the  4,000/., 
upon  trust,  during  the  life  of  Anna  Maria 
Webb,  to  pay  and  apply  the  yearly  interest 
and  produce  thereof,  to  such  persons,  and 
in  such  manner  as  she  should  direct,  for 
her  separate  use  ;  and  after  her  decease,  in 
case  there  should  be  no  issue  of  the  marri- 
age, then  to  pay  the  last-mentioned  sum  of 
2,000/.,  and  all  future  interest,  unto  such 
of  the  next  of  kin  of  Anna  ^f  aria  Webb, 
her  husband  excepted,  in  such  shares  and 

Proportions  as  she  should  appoint,  and  in 
efault  of  appointment,  then  amongst  such 
next  of  kin,  in  the  same  manner  as  if  she 
had  died  intestate. 

The  1,650/.  proved  sufficient  for  the  pay-* 
ment  of  Webb's  debts. 

By  his  will,  dated  on  the  21st  of  August, 
reciting,  that  by  his  marriage  settlement  he 
would  be  entitled,  on  the  death  of  Kezia 
Montague,  to  1,500,/.  Old  South  Sea  An* 
nuities,  and  the  two  freehold  estates  in 
Somersetshire  and  Berkshire;  and  that  in 
case  of  failure  of  issue  of  the  marriage,  the 
sum  of  2,000/.  would,  by  the  same  settle- 
ment, be  at  his  sole  disposal,  he  bequeathed 
and  devised  those  stocks,  monies,  and  lands 
to  various  persons.  A  life  interest  was 
thereby  given  to  his  wife  in  some  portions 
of  the  property.  He  died  in  1 797.  There 
was  no  issue  of  the  marriage. 

Kezia  Montague,  the  widow  of  the  tes- 
tator, under  whose  will  Mrs.  Webb  acquired 
the  property,  in  which  her  interest  was  re-* 
versionary,  died  in  1816. 

The  real  estates  had  not  been  sold. 

The  bill  was  filed  by  persons  claiming 
under  the  will  of  Edward  William  Webb, 
(several  of  them  being  infants,)  and  prayed, 
that  an  account  might  be  taken  of  tlie  trust 
property,  comprized  in  the  indenture  of  the 
20tn  of  December,  1794,  to  which  Edward 
William  Webb  and  the  plaintiflTs,  as  claiming 
under  his  will,  became  entitled  ;  that  the 
fVeehold  estates  might  be  sold ;  and  that 
the  rights  of  the  parties  might  be  ascertain- 
ed, and  their  shares  paid  or  secured  to  them. 

Anna  Maria  Webb,  by  her  answer,  sub" 
mitted  her  rights  to  the  Court. 

The  question  was,  whether  the  settlement 
bound  her  rights,  and  gave  her  deceased 


husband  that  interest  in  the  property,  which 
enabled  him  to  dispose  of  the  whole,  or  any 
part  of  it,  by  his  will. 

Mr,  Sugden  and  Mr.  RoupeU  appeared 
for  the  plaintifiEs ; 

Mr.  Beames,  for  the  principal  defendant, 
Anna  Maria  Webb ; 

Mr,  Shadwellf  for  the  other  defendants. 

For  the  plaintiff,  it  was  arsued,  that  the 
settleitaent  was  a. good  execution  of  die  dis- 
cretion, which,  by  the  condition  of  the  bond, 
was  reposed  in  the  trustees.  They  had 
exercised  that  discretion  by  giving  part  of 
the  money  to  the  husband ;  and  in  doing  so, 
they  may  have  done  that  which  was  most 
for  the  benefit  of  the  wife  and  her  diildren. 
Was  it  not  most  advantageous  to  the  whole 
family,  that  the  father  and  husband  should 
be  freed  from  embarrassments,  and  placed 
in  a  situation  in  which  he  might  exert  him- 
self for  their  common  benefit?  Besides, 
during  twenty-seven  years,  Mrs.  Webb  had 
acquiesced  in  this  settlement,  and  had  made 
no  attempt  to  impeadi  it.  This  acquies- 
cence would  bind  her.  She  had  acquiesced 
also,  in  her  husband's  will,  which  would  raise 
a  case  of  election  against  her.  And  as  thje 
plaintifis  were  infants,  the  Court,  in  order  to 
protect  tlieir  interests,  would  at  least  direct 
an  inquiry,  whether  Mrs.  Webb  had  not 
bound  herself  by  acts  of  acquiescence,  or 
by  acts  showing  that  she  had  made  an  elec- 
tion to  take  under  her  husband's  will. 

For  Mrs.  Webb,  it  was  argued,  that  the* 
settlement  was  not  according  to  the  condi- 
tion of  the  bond,  but  was-  a  fraud  upon  it. 
The  bond,  which  must  be  regarded  as  equi- 
valent to  articles,  provided,  that  the  pro- 
perty of  the  wife  should  be  settled  upon  the 
wife  and  her  issue,  iq  such  manner  as  the 
trustees  should  think  proper.  The  wife 
and  the  issue  were  to  be  the  objects  of  the 
settlement ;  and  as  to  the  mode  in  which 
the  benefits  of  the  property  were  to  be 
apportioned  among  them,  the  trustees  had ' 
a  discretion.  Now,  what  is  the  settlement 
actually  made  ?  The  two  freehold  estates, 
and  the  sum  of  1,650/.,  are  given  to  the 
husband  absolutely.  Is  this  a  settlement 
upon  the  wife  and  her  issue  ?  Is  it  not, 
rather,  directly  contrary  to  such  a  settle- 
ment? Another  portion  of  the  property, 
consisting  of  a  sum  of  2,000/.  and  of  two 
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sums  (1,000/.  and  500/.)  of  Old  South  Sea 
Annuities,  is  limited  to  die  husband  for  life, 
then  to  the  wife  for  life,  then  to  the  issue 
of  the  marriage,  and  in  case  there  were  no 
issue,  to  the  husband  absolutely.  On  what 
principle  could  it  be  contended,  diat  this 
absolute  limitation-  to  the  husband  could  be 
a  due  execution  of  articles,  by  which  he 
contracted  that  the  property  should  be 
settled  on  his  wife  and  her  issue,  and 
thereby  excluded  himself  from  any  personal 
benefit?  In  effect,  therefore,  the  bill 
called  upon  the  Court  to  execute  a  settle- 
ment which  was  a  fraud  upon  the  marriage 
articles. 

Besides,  the  settlement  dealt  only  with 
equitable  interests;  those  in  whom  the 
1^^  interest  w^  vested  were  not  parties 
to  it.  With  respect  to  the  two  freehold 
estates,  how  could  Mrs.  Webb's  interest  in 
them  be  bound  by  a  settlement  executed 
by. her  during  coverture  and  unconfirmed 
by  any  fine  ? 

There  were  cited,  Hobson  v.  Trevor ,  (1) 
Chilimer  v.  ChilliRer,{i)  Prebble  v.  Brog- 
hurtij(3)  Higgkuon  Y,  Kelly p{^)  Ex  parte 
Cook.ld) 

As  to  the  pretended  acquiescence,  it  was 
sufficient  to  say,  that  the  greater  pert  of 
the  property,  with  the  exception  of  that 
part  of  it  which  had  been,  shortly  after  the 
marrfage,  given  to  and  spent  by  the  hus- 
band, was  reversionary,  and  did  not  fall 
into  possession  till  the  death  of  Kezia 
Montague,  in  1816.  With  respect  to  the 
case  of  election,  that  question  was  not 
raised  upon  the  pleading|,  nor  was  any  fact 
put  in  issue  upon  which  an  electioin  could 
be  raised.  There  was  no  pretence,  there- 
fore, for  an  inquiry  upon  tnat  head.  Be- 
sides, the  husband  had  no  property  of  his 
own ;  every  thing  was  his  wife's.  What 
he  affected  to  dispose  of  by  his  will  be- 
longed to  her ;  any  bequest  to  her,  which 
it  contained,  was  a  bequest  of  that  which 
was  her  own. 

In. reply,  Mr^  Siigden  insisted,  that,  upon 
the  face  of  the  will,  benefits  were  given  to 
the  wife ;  that  it  did  not  appear  that  she 
had  not  accepted  them ;     that  the  infant 

(1}  2  P.  WiUianu,  191. 
(f ;  S  Vesey  sen.  527. 
.  (3)  1  Swanston,  309. 
(4)  t  Ball  &  Beatty,  952. 
(d)  8  VeMyjim.  354. 


plaintiffs  could  sustain  no  prejudice  by  the 
imperfect  mode  in  which  their  case  had 
been  put  in  issue ;  and,  therefore,  that  an 
inquiry  must  be  directed  as  to  wliether  the 
wife  had  elected  to  take  under  the  will. 

Then,  upon  the  other  question,  he  argued, 
the  only  objection  to  the  settlement  was, 
that  benefits  were  given  by  it  to  the  hus- 
band. Now,  the  bond  did  not  exclude 
the  husband  ;  it  provided  merely,  that  the 
property  should  be  settled  on  the  wife  and 
her  issue.  That  had  been  done ;  there  was 
a  settlement  on  the  wife  and  her  issue ;  and 
why  was  the  transaction  to  be  quarelled 
with,  because  benefits  had  been  given  to  the 
husband  also?  Even  if  that  part  of  the 
settlement  could  be  impeachea,  which  di- 
rected a  portion  of  the  property  to  be 
applied  in  payment  of  his  debts  or  placed 
at  his  absolute  disposal, — still,  with  respect 
to  the  remainder  of  the  money,  the  setde- 
ment  was  valid.  A  considerable  sum  was 
given  to  the  separate  use  of  the  wife,  with 
an  absolute  power  of  appointment  in  her, 
and  limited,  in  default  of  appointment,  to  her 
next  of  kin.  Another  portion  of  the  funds 
in  question  was  limited  to  the  husband, 
the  wife,  and  the  issue  successively  ;  and  it 
was  only  in  case  there  was  no  issue  of  the 
marriage,  that  the  husband  was  to  take. 
This,  surely,  was  a  settlement  on  the  wife 
and  her  issue.  The  cases  show,  that 
where  by  articles  it  is  agreed  that  a  settle- 
ment shall  be  made  on  the  wife  and  the 
children,  benefits  may  be  given  to  the 
husband. 

There  were  cited,  Tyrcownel  v.  Ancas* 
ter,(6)  Brogravev.  KMer,(Jf)  Burrell  y. 
CnUchky 


frogTi 
.(8) 


The  Master  of  the  Rolls. — ^The  marriage 
settlement  of  this  lady,  made  af^r  marriage, 
recites,  that  she  was  entitled  to  certain 
suras  of^  money,  and  also  to  the  produce  of 
certain  estates ;  and  that,  previous  to  the 
marriage,  the  husband  executed  a  bond,  in 
the  penal  sum  o£  40,000/.,  with  a  condition, 
which,  afler  stating  that  he  had  agreed  to 
settle  her  property  both  in  possession  and 
reversion  upon  her  and  her  issue,  in  such 
way  and  manner  and  to  such  uses  as  the 
obligees  and  trustees  of  the  bond  should 


f 


6)  Ambler,  237. 

7)  t  Vesey  juo.  634. 
(8)  15  Veeey*  544. 
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MA  proper,  dedaored,  fhai  if  he,  ^rhttk 
required,  ihoidd  mflke  Sttch  aettlenient,  the 
bood  should  be  toid,  but  otherwise  should 
renuuB  in  fidl  Ibroe.  Then,  the  settlement, 
paiportiiig  to  be  made  in  pursuanoe  of  diis 
bond,  proeecds  to  ^ve  a  considerable  part 
of  the  property  M  the  hushand,  for  the 
-payment  of  hia  and  his  wyb's  debts  ;  md 
tha,  after  this  purpose  is  satisfied,  to  be 
appKed  Ibr  his  own  advancement  in  life, 
and  otherwise  Ibr  his  own  nse.  Anothek- 
oonsiderable  portion  of  die  pwiperty  is  giren 
to  him  Ibr  life,  then  to  the  wife  for  life,  then 
to  the  issue  of  the  marriai^,  and  ultimately 
to  (ihe  husband  abaoluiely.  The  remainder 
of  the  fluids  is  linnted  to  the  wife,  and  as 
she  shall  appoint. 

There  wns  no  issue  of  the  marriage; 
and  the  husband  made  t  wtt»  disposing  ab- 
■c^utely  of  the  piopetiy  settled  on  hims^ 
Through  that  win  the  piattMiffi  derive4heir 
title ;  and  die  bill  is  filed  by  diem,  stating 
the  settlement,  the  w31,  and  the  subsequent 
•events,  and  praying  that  the  trusts  of  the 
aetdement  may  be  canried  into  execution. 

The  bond  was  dearly  in  the  nature  of 
mnriage  articles ;  and,  dierefore,  the  queo- 
tien  is-'oan  this  be  considered  to  be  a  settle^ 
ment  which  ought  to  have  been  made  ill 
pursuance  of  the  artieles  ? 

The  cases  estabiiah,  that  in  carrying  mar- 
riage arddes  mio  eSkctj  the  Court  d^  not 
-confine  itsview  to  the  strict  words  of  the  arti- 
cles; but  seeks  to  effectuate  the  intentionof 
the  parties*  Is  Ais,  then,  such  a  settlement  as 
the  husband  agreed  to  make  ?  His  contract 
wns  to  settle  the  pro^rty  on  the  wife  and 
•her  children ;  and  thbugh  it  is  to  be  settled 
in  such  way  and  manner  as  the  trustees 
may  think  proper,  yet  their  discretion  is 
not  aa  to  who  shall  be  the  objects  of  the 
setdement,  but  as  to  the  manner  and  way 
in  wfaicfa  the  persons,  who  are  marked  out 
as  die  objects  of  it,  shall  ttke.  Now,  by 
die  aettlement,  a  great  part  of  the  property 
11  an  immediate  advancement  to  the  hus- 
band ;  andnnother  considerate  part  of  it 
he  takes  absolutely,  upon  an  event  which 
hni  happened.  It  appears  to  me,  thatsuch 
a  settlement  cannot  be  deemed  conlbrmable 
to  the  anioles. 

The  cases  cited  for  die  plaiMiff  do  not 
to  the  present  question.    Brograve  v. 
'inder  is  the  only  one  which  has  any  rela- 
tion to  the  point  ill  dispate*;  but  the  pro- 


priefy  of  diat  decision   has  been    ameb 
doubled  by  Iiord  Ehlon. 

Therefore  ^e  plaintids  haVe  no  ri^  to 
call  Ibr  the  ^tecution  ci  the  trusts  St  this 
setthun^nt. 

It  has  been  said,  at  the  bar,  that  Htm. 
Webb  has  precluded  herself  from  uuistiug 
on  her  r^ts,  by  her  long  aefoieUeenee 
under  the  setdement.  But  it  must  be 
reAjcmbcrcu,  that  Airs.  Mokititfue,  who 
had  a  life  iniereet  in  a  great  portion  of  the 
property,  did  not  die  till  181€;  and  the  bill 
was  filed  on  the  seth  of  April,  1819. 

It  has  also  beieh  argued,  that  Mrs.  Webb, 
taking  benefits  under  her  husband's  will,  by 
which  he  disposes  ci  diat  whidi  the  aettle- 
ment gave  him,  must  dect  between  die 
will  and  settlement;  and  Ant,  hf  her  con- 
duct, she  has  dected  to  take  under  the  wflL 
On  the  pleadings,  however,  Ao  case  of  dee- 
tion  is  stated :  the  bill  is  simply  for  die 
execution  of  the  settlement  as  conformable 
to  the  arddes ;  and,  indeed,  on  Mr.  Webb's 
will,  as  stated  by  tlie  phdittiC  I  see  no 
interest  which  Mrs.  Webb  took.  Although 
the  plaintilfe  are  infents,  I  canilot,  on  tiUs 
pointy  even  direct  an  inquiry. 

The  biO  was  dismissed,  with  costs  as  to 
the  defendaiiCs,  who  were  formal  partiea, 
and  without  coats  as  to  Mrs.  Wdib. 


■•} 


FOTTS  V*  POTTS. 


^ly 
Ktnde 


I8C5 
May< 

Equitahk  waste  anuisU  at  cuitmg  eiiker 
timber  planted  for  ornament  or  skcitar^  or 
mplings  and  tfoung  trees^  be/ore  tHey  artjftt 
/or  timber. 

It  is  not  efnitabie  waste  to  cut  trees  wkick 

have  not  attained  their  fidl  growth  and  ma*- 

.  twritif ;  and  an  injunction  to  restrain  a  tenant 

/or  life,  mnimpeackahle  ofwaste^/rom  suck 

cuttings  ctmnot  be  siistained. 

The  Court  will  not  maintain  on  m/iaicfaoii 
i^otiMf  equiiidde  waste^  unlesrit  he  proved 
that  equUabte  waste  either  hoe  been  commit^ 
tedj  or  is  threatened^ 

In  this  case  an  injunction  had  been  ob- 
tained against  die  defendant;  to  restrain  her 
from  committing  equitable  waste.  The  in- 
junctidn,  besides  the  uaual  dauses,  contain* 
ed  words  restraiaiif  her  fWxn  cutting  full 


CASES  IN  CHANCERY.  ' 


177 


grown  trees,  which  had  not  attained  their 
fall  growth  and  maturity,  whether  planted 
for  ornament  and  shelter  or  not. 

By  her  answer  the  defendant  admitted, 
that  she  had  employed  a  surveyor  to  look 
over  the  timber  on  tlie  estate,  and  that  she 
had  cut,  and  intended  to  cut,  trees  fit  for 
felling.  But  she  denied,  that  she  had  cut, 
or  meant  to  cut,  young  trees  .or  saplings, 
or  trees  planted  for  ornament  or  shelter. 
She  admitted  that  she  meant  to  cut  imma- 
ture timber. 

Mr,  Roupell  moved  to  dissolve  the  in- 
junction. 

Mr,  Sugden^  contra. 

The  plaintiff  insisted,  that,  if  the  injunc- 
tion could  not  be  maintained  in  its  full  ex- 
tent, it  ought  at  least  to  be  continued,  so  far 
9A  it  restrained  the  defendant  from  doing 
that,  which  it  was  clear  she  had  no  right 
to  do. 

Vice  Chancellor — There  are  only  two 
sorts  of  equitable  waste — cutting  young 
trees  and  saplings,  before  they  are  fit  for 
timber — and  cutting  timber  planted  for 
ornament  or  shelter.  This  injunction,  how- 
ever, goes  much  further.  It  restrains  a 
tenant  for  life  without  impeachment  of 
waste,  from  cutting  any  timber,  except  tim- 
ber attained  to  fuU  maturity.  Such  an  in- 
junction was  never  before  heard  of ;  and  if 
the  attention  of  the  Court  had  been  called 
to  the  frame  of  it,  would  never  have  been 
permitted  to  issue.  This  Court  has  juris- 
diction to  restrain  a  tenant  for  life  unim- 
peachable of  waste,  only  from  equitable 
waste :  of  equitable  waste  there  are  only 
the  two  species  which  I  have  just  mention- 
ed; and  the  cutting  of  full  grown  trees, 
which  have  not  attained  their  full  maturity, 
falls  within  neither  the  one  nor  the  other. 
It  is  impossible,  dierefore,  to  support  this 
injunction,  so  far  as  it  seeks  to  restrain  the 
cutting  of  all  timber,  which  has  not  attained 
its  full  growth. 

Ought  it  then  to  be  modified,  so  as  to 
restrain  the  catting  of  saplings  and  young 
trees,  not  yet  become  timber  ?  •  A  plaintifll 
in  order  to  entitle  him  to  restrain  a  defen- 
dant from  tbe  ^ill  enjoyment  of  his  legal 
r^ius,  unfettered  b^the  interference  of  this 
Court,  must,  either  by  proof  or  by  admis- 
fiioQ  from  the  other  party,  make  out  a  plain 
Vol.  lU.    CH. 


case,  that  a  cutting,  amounting  to  equitable 
waste,  eithei^  has  taken  place  or  is  tlireateu- 
ed.  This  lady,  by  her  answer,  says,  that 
in  February  last  she  employed  a  surveyor 
to  examine  the  timber,  and  to  mark  for  cut- 
ting the  trees  that  were  fit  to  be  felled  ;  and 
she  admits  that  timber,  and  timber^like 
trees,  were  cut,  and  that  she  means  to  cut 
immature  timber ;  but  she  declares,  that 
she  has  no  intention  of  committing  equita- 
ble •  waste.  Under  such  circumstances  the 
injunction  must  be  wholly  dissolved. 

The  injunction  was  dissolved. 


1825.     \ 
[ay  16.  S 


MOKTEIRO  r.  BANNISTER. 


May 

After  judgment  suffered  by  defiiuU^  the 
plaintiff-at'law  proceeding  to  assess  dunnages 
under  a  writ  cf  inquiry,  an  injunction  mill 
not  be  extended  to  stay  trial. 

The  defendant  had  obtained  judgment 
by  default,  in  the  action  upon  a  bond  ;  and 
was  proceeding  to  assess  damages  upon  a 
writ  of  inquiry. 

The  defendant-at-law,  Monteiro,  then 
filed  his  bill  for  a  discovery,  and  had  ob- 
tained the  common  injunction. 

Upon  the  usual  affidavit,  that  he  believed 
that  the  answer  of  Bannister  would  aflbrd 
discovery  material  to  his  defence  at  law, 
he  now  moved  that  the  injunction  might  be 
extended  to  stay  trial. 

Mr.  Knightf  for  the  motion,  stated,  that 
the  discovery  would  be  useless,  if,  in  the 
mean  time,  the  jury  were  to  proceed  to 
assess  damages. 

TIte  Vice  Chancellor  said,  that  he  remem- 
bered no  instance  of  such  an  application, 
after  judgment  suffered  by  default.  But 
he  allowed  the  motion  to  stand  over,  in 
order  that  the  party  might  ascertain,  whe- 
ther any  precedent  could  be  found  for  such 
an  application. 

No  precedent  was  ^und ;  an^  the  motion 
was  refused. 
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DEINKWATER  P.  COHBE. 


1825. 

May — June. 

A  testator  devises  leaseholds  to  F.  C,  his 
heirSf  executors,  and  administrators ;  but  in 
case  F.  C.  should  die  unmarried^  then  to  cer^ 
tain  other  persons,  F.  C,  being  in  possession 
under  this  devise,  pays  two  legacies  with 
which  the  lands  were  charged,  and  his  propor^ 
tiim,  in  respect  of  tfiose  lands,  of  the  expenses 
attending  an  inclosure  under  an  act  of  par^ 
liament.  Many  years  eiflerwards,  he  dies 
unfnarried,  and  without  having  done  any  act 
to  show  an  intention  to  exonerate  the  lands 
from  any  claim  which  he  might  have  on 
them,  in  respect  of  his  payment  of  those  lega^ 
*  cies  and  expenses. — Held,  that  his  personal 
representatives  are  entitled,  as  against  those 
c&iming  under  the  limitations  over,  to  have 
the  amount  of  those  legacies  and  expenses 
raised  out  of  the  prermses,      ^ 

William  Combe,  by  his  will,  gave  and 
bequeathed  to  his  son,  Francis  Combe,  all 
his  messuages,  lands,  tenements,  and  here- 
ditaments, situate,  lyinff,  and  being  at  Great 
Hampton,  to  have  ana  to  hold  the  same, 
with  their  and  every  of  their  appurtenances, 
unto  Francis  Combe,  his  heirs,  executors, 
administrators,  and  assigns,  for  all  such 
estate  and  estates  which  he,  the  testator, 
had  therein,  subject  to,  and  charged  and 
chargeable  with,  the  payment  of  the  annuity 
or  yearly  rent  of  lo/.  thereinafter  men- 
tioned, and  also  with  the  payment  of  SOO/. 
to  his  son  Joseph,  and  80/.  to  his  daughter, 
Hannah  Sansom,  at  such  times  as  therein- 
after mentioned.  He  then  bequeathed 
unto  Francis  Combe,  all  his  stock  of  cattle, 
corn,  grain,  hay>  and  implements  of  hus- 
bandry, at  Great  Hampton ;  and  gave  unto 
his  son  Joseph  the  sum  of  800/.,  to  be  paid 
to  him  at  his  age  of  twenty-one  years  ;  and 
his  will  was,  that'  his  son  Francis  shoidd 
maintain  his  second  son,  Joseph,  witli  all 
manner  of  necessaries,  until  the  latter  should 
be  of  the  age  of  twenty-one  years,  or  pay 
and  allow  him  \%L  a  year  in  lieu  thereof, 
by  quarterly  payments.  He  hkewise  be- 
queathed unto  his  daughter,  Hannah  San- 
som, the  sum  of  80/.,  to  be  paid  her  within 
six  months  after  his  decease ;  and  he  did 
thereby  charge  all  and  singular  the  .mes- 
suages, lands,  tenements,  and  hereditaments, 
situate,  lying,  and  being  in  Great  Hampton, 
with  the  pajrment  of  the  two  latl-mentioiied 


legacies  of  8001.  and  80/.  'He  fiirther 
charged  them  with-  the  payment  of  10/. 
yearly  unto  his  sisier-in-law,  Winifred 
Combe. 

In  a  subsequent  clause,  the  testator  de^ 
clared  his  will  to  be,  that,  in  case  Francis 
Combe  should  happen  to  die  unmarried, 
then  he  did  give,  devise,  and  bequeath  all 
his  messuages,  lands,  and  tenements,  situ- 
ate, lying,  and  being  at  Great  Hamptmi, 
unto  his  two  sons,  William  and  Joseph 
Combe,  to  them,^illiam  and  Joseph  Combe, 
their  executors,  administrators,  and  assigns, 
as  tenants  in  common,  subject  to  and  charge- 
able with  the  payment  of  the  several  lega- 
cies and  annuities  thereinbefore  given  to 
his  son  Joseph,  and  daughter  Hannah  San- 
som, and  his  sister-in-law ;  and  his  will 
was,  that  if  his  son  Joseph  should  happen 
to  die  before  he  sliould  be  entitled  to  i«- 
ceive  his  legacy  of  800/. — ^then,  he  did 
thereby  give  and  bequeath  the  l^acy  of 
800/.  unto  his  br9thers,  William  and  Francis, 
equally  to  be  divided  between  them. 

The^testator  being  dead,  Francis  Combe 
entered  into  the  possession  of  the  lands, 
and  paid  the  two  legacies  of  800/.  and  80/L 
The  lands  were  leaseholds  for  long  terma  of 
years. 

By  an  act  of  parliament,  made  in  the  six- 
teenth year  of  the  reign  of  his  late  Mi^ty 
King  Geo.  III.,  "  for  dividing  and  iadoaing 
the  open  and  common  fields  and  all  other 
commonable  lands,  within  the  parish  of 
Great  and  lattle  Hampton,  in  the  county 
of  Worcester ;"  and  by  an  award  Uhder  the 
hands  and  seals  of  the  commissioners  acting 
under  and  in  execution  of  the  act  of  parlia- 
ment, divers  pieces  or  parcels  of  land,  con- 
taining in  the  whole  forty-four  acres  and 
upwards,  were  allotted  and  given  in  ex- 
change to  Francis  Combe,  for  or  in  respect 
of  the  leasehold  pnemites  bequeatlied  by 
William  Combe,  the  testator. 

By  that  act  of  parliament,  it  was  declared, 
thatjt  should  be  lawful  for  the  severs! 
owners  and  proprietors  for  the  time  being, 
of  all  or  any  of  the  lands  or  grounds  thereby 
directed  to  be  inclosed,  being  tenants  in 
tail,  or  for  life  or  lives  only,  and  to  and  for 
the  husbands  of  all  femes  covert,  and  all 
other  persons  being  or  acting  as  guardians, 
committees,  trustees,  or  attorneys,  to  any 
minors,  idiots,  lunatics,  or  persons  beyond 
the  9eas,  or  under  any  other  incaytftty  or 
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disability  whatsoever,  entitled  to  any  of  the 
said  lands  or  ffrounds,  and  to  and  for  every 
of  them  for  tne  time  being,  and  to  and  for 
all  trustees  for  charitable  uses,  by  and  with 
the  consent  of  the  commissioners,  or  tlie 
major  part  of  them,  to  be  testified  in  writing 
unde^  their  hands  and  seals,  either  in  and 
by  their  award,  pr  in  and  by  any  deed  or 
instrument  to  be  executed  by  them,  either 
before  or  after  the  execution  of  their  award, 
from  time  to  time  to  charge  the  lands  and 
grounds  which  should  be  allotted  to  the 
owners  or  proprietors,  or  persons  entitled 
as  aforesaid  respectively,  with  any  sum 
or  sums  of  money  not  exceeding  40^.  for 
each  acre,  to  be  applied  for  the  purposes 
of  defraying  their  respective  proportions  of 
the  charges  and  expenses  of  passing  that 
act,  and  other  necessary  charges  incident  to 
and  attending  such  inclosure  and  division 
and  the  necessary  subdivisions  of  their 
respective  allotments ;  and  for  'securing  the 
repayment  of  such  respective  sums  of 
money  with  interest,  to  demise  or  grant, 
for  any  term  or  number  of  years,  the 
respective  lands,  with  all  buildings  thereon 
and  appurtenances  thereunto  belonging, 
unto  the  person  or  persons  who  should 
advance  and  lend  the  same  respectively, 
and  unto  his,  her,  and  their  respective  exe- 
cutors, administrators, 'and  assigns,  so  as 
sodi  grants  or  demises  respectively  were 
made  with  a  proviso  or  consideration  to 
cease  and  be  void,  or  with  an  express 
trust  to  be  surrendered,  when  the  sum  or 
sums  of  money  thereby  secured,  and  the 
interest  thereof,  should  be  fully  paid  and 
satisfied. 

The  commissioners,  by  their  award,  de* 
dared,  that  it  should  be  lawful  for  owners 
and  proprietors,  being  tenants  in  tail,  or  for 
lives  only,  to  charge  the  lands  allotted  ^to 
them,  with  the  respective  proportions  o£  the 
expenses  incident  to  the  inclosure ;  and  a 
sehedule  to  the  award  set  forth  the  sums 
which  each  owner  was  to  pay. 

Francis  Combe  paid  the  suifi  with  which 
he  was  charged  by  the  schedule. 

In  April  18^1,  Francis  Combe  died  un- 
married, having  appointed  the  plaintiffs  his 
executors.  William  Combe,  the  son,  and 
Joseph  Combe,  had  died  in  his  lifetime  in- ' 
testate;  and  the  persons  claiming  under 
them  were  in  possession  of  the  premises. 

The  bijl  was  filed  by  Uie  executors  of 


Francis  Combe,  against  the  personal  repre- 
sentatives of  William  Combe  and  Joseph 
Combe,  and  persons  claiming,  as  their  next 
of  kin,  to  have  an  interest  in  the  leasehold 

? remises  devised  by  the  original  testator. 
*he  prayer  was,  that  an  account  m^ht  be 
taken  of  the  sums  of  money  paid  by  Francis 
Combe,  in  satis&ction  of  the  legacies  of 
300/.  and  80^  ;  and  of  the  expenses  attend- 
ing the  inclosure  of  the  lands,  and  the  pass- 
ing of  the  act  of  parliament  for  that  purpose ; 
and  that  what  should  be  found  due  upon 
such  account,  might  be  raised  by  a  sale  of 
the  leasehold  hereditaments. 

The  defendants  by  their  answer  insisted^ 
that  Francis  Combe  was  not  tenant  for  life 
merely  of  the  premises ;  that  it  was  in- 
cumbent on  him  in  his  lifetime,  as  owner 
and  devisee  of  the  premises,  to  pay  the  two 
legacies  and  the  expenses  attending  the  iur 
closure ;  that  they  were  not  liable  to  repay 
to  his  estate  tlie  sums  which  he  had  paid  in 
discharge  of  those  expenses  and  legacies ; 
and  that  the  leasehold  premises  ought  not 
to  be  charged  with  the  demand  now  made 
by  Francis  Combe's  personal  representa- 
tives. 

Mr.  Home  and  Mr,  Lynch  appeared  for 
the  plaintifFs ; 

ilfir.  HeMf  fbr  the  defendants. 

For  the  plaintifik,  it  was  contended,  that 
Francis  Combe  must  be  regarded  as  in  the 
situation  of  merely  a  tenant  for  life  ;  inas- 
much as,  by  the  limitation  of  the  estate 
given  to  him,  his  interest  in  the  premises 
was,  upon  a  given  contingency,  to  cease  with 
his  life,  and  that  contingency  actually  hap- 
pened. He  had  paid  diose  sums  of  money 
which  were  charges  upon  the  lands ;  and 
he  undoubtedly  could  have  exonerated  the 
lands  from  them.  lie  had  done  nothing, 
however,  which  could  be  construed  to  have 
that  effect;  and  therefore  the  rule  must 
apply — that  where  a  tenant  for  life  pays  off 
a  charge  upon  the  estate,  and  does  no  act 
to  show  an  intention  to  exonerate  the  lands, 
the  sum  so  paid  will  remain  a  charge  upon 
them  in  favour  of  his  personal  representa- 
tives. 

On  the  opposite  side,  it  was  argued,  that 
Francis  Combe  did  not  stand  in  a  relation 
to  the  premises  at  all  analogous  to  that  of  a 
tenant  for  life  ;  and  that  the  doctrine,  with 
respect  to  charges  paid  off  by  a  tenant  for 
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life,  had  no  application  to  the  present  case. 
When  a  tenant  for  life  pays  off  an  incum- 
brance, he  knows  at  the  time  that  the  ex-* 
oneration  of  the  inheritance  cannot  possibly 
be  for  his  benefit ;  the  law,  therefore,  will 
not  presume,  that  he  meant  to  exonerate 
the  inheritance,  since  he  could  have  no  in* 
terest  in  so  doing  ;  and,  in  order  to  create 
that  exoneration,  it  requires  some  act  to 
show  that  such  was  the  party's  intention.  On 
the  other  hand,  a  tenant  in  tail  has  an  in- 
terest, which  may,  but  need  not,  necessarily 
expire  with  his  own  life.  If  he  omits  to 
levy  a  fine  or  sufier  a  recovery,  or  if  having 
levied  a  fine,  he  dies  without  issue,  his  in- 
terest does  not  exceed  his  own  life  ;  and  it 
may  be  impossible  for  him  to  make  himself 
the  owner  of  the  lands ;  for  he  cannot  at 
any  time  suffer  a  recovery,  and  a  fine  wiU 
not  enable  him  to  acquire  more  than  a  base 
fee. '  In  this  respect,  therefore,  a  tenant  in 
tail,  and  a  person  in  possession  under  such 
a  devise  as  tliat  to  Francis  Combe,  are  in 
the  same  situation  ;  both  have  at  the  time 
an  estate  which  may,  but  will  not  neces- 
sarily, expire  with  their  respective  lives. 
The  same  rule,  therefore,  ought  to  apply  to 
botli,  namely,  tliat  the  payment  of  a  charge 
is  presumed  to  be  in  exoneration  of  the 
estate,  unless  there  be  some  act  to  show  a 
contrary  intention.  ^ 

yice  Chancellor, — In  this  case,  lands  are 
charged  with  the  payment  of  two  legacies, 
and,  subject  to  that  charge,  are  devised  to 
Francis  Combe  absolutely,  but  if  he  dies 
immarried,  they  are  given  over.  Francis 
Combe  paid  off  the  charge,  and  declared  no 
intention  with  respect  to  it,  and  afterwards 
died  unmarried  ;  and  the  question  is — 
Whether  the  executors  of  a  person,  who 
held  the  estate  subject  to  an  executory  de- 
vise which  has  sub^quently  taken  effect, 
and  who  paid  off  a  charge  without  declaring 
any  intention,  is  entitled  to  have  the  sum, 
which  was  paid  in  satisfaction  of  that  charge, 
raised  out  of  the  lands  for  the  benefit  of  his 
testator's  personal  assets. 

The  Inclosurc  Act  provided,  that  it 
should  be  lawful  for  owners,  who  were 


tenants  in  tail  or  tenants  for  life,  to  charge 
the  lands  with  dieir  several  proportions  of 
the  expenses  of  the  inclosure ;  so  that  the 
same  question  exists  with  respect  to  tliese 
expenses,  as  exists  with  respect  to  the  two 
legacies. 

I  am  not  aware  that  tliere  is  any  autho- 
rity upon  the  subject  directly  in  point. 

If  a  tenant  for  hfe  pays  ofl*  a  charge  upon 
the  estate,  the  amount  of  the  charge  becomes 
a  part  of  his  personal  property,  unless  he 
manifests  an  intention  to  the  contrary  ;  but 
if  a  tenant  in  tail  pays  off  a  charge,  the 
amount  does  not  become  a  part  of  his  per- 
sonal property,  unless  he  manifests  an  inten-- 
tion  to  that  effect. 

He  who  takes  an  estate  defeasible  by 
executory  devise,  is  not  like  a  tenant  for 
life,  because  his  estate  may  become  abso- 
lute ;  neither  is  he  like  a.  tenant  in  tail,  be- 
cause he  cannot,  at  his  own  pleasure,  render 
his  estate  indefeasible. 

A  tenant  in  tail  having,  at  his  own  plea- 
sure, the  power  of  acquiring  the  fee,  it  is 
reasonable  to  infer,  if  he  does  not  exercise 
that  power,  that  the  remainder-man  is,  in  a 
sense,  the  object  of  his  own  choice ;  and: 
this  is  the  ground  of  the  rule  of  law  which 
presumes,  unless  the  contrary  be  manifest- 
ed, that,  when  he  pays  off  a  charge,  the 
remainder-man  is  to  hav6  the  benefit. 

But  where  a  man  takes  an  estate  defeasi- 
ble by  executory  devise,  it  cannot  be  in- 
tended that  such  devisee  is  in  any  sense  the 
object  of  his  choice ;  and  there  is  not  the 
same  reason,  as  in  the  case  of  a  tenant  in 
tail,  for  presuming,  that  a  charge  is  paid  off 
for  the  benefit  of  the  next  taker.  In  this 
respect,  as  well  as  in  the  quality  of  his 
estate,  he  who  takes  such  defeasible  estate 
is  more  within  the  principle  of  a  tenancy  for 
life  than  of  a  tenancy  in  tail.  Like  a  tenant 
for  life,  he  may  be  restrained  from  cutting 
timber. 

I  must  declare,  that  the  plaintiff  is  en- 
titled tp  have  the  two  legacies  raised  out  of 
the  land,  as  part  of  the  personal  estate  of 
his  testator.  The  expenses  of  the  inclosure 
fall  within  the  same  principle. 
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1825.  *>     MARQtIS   OF    HUKTLEY 

May,  June,  July,  y        v.  arkwr:qht. 

C,  being  largely  indebted  to  his  son-tn^lanf 
O.,  and  bemg  seised  of  a  remainder  in  fee  in 
ixrtain  lands,  expectant  upon  certain  life  es- 
tates and  certain  contingent  estates  tail^  a 
deed  is  made  between  C  and  O.  and  other 
proper  parties,    by  which,    after  reciting, 
among  other  things,  that  C  was  desirous  of 
secwring  the  repayment  of  the  sums  which 
he  owed  to  0.,    C.  in  consideration  qf  the 
prenases,  and  of  natural  love  and  affection, 
makes  a  settlement  of  his  remainder  in  fee 
upon  certain  trusts ;     One  of  tliose  trusts  is, 
that  upon  the  death  of  the  then  tenant  for 
life,  without  issue  inlieritable  under  tlie  Imi- 
UUkms  in  tail,  an  account  should  be  taken  of 
all  sums  then  due  from  C,  to  O.,  and  that, 
by  means  of  a  term  which  was  to  commence 
then,  the  trustees  should  keep  down  the  inte- 
rest of  the  debt,  and  pay  off  the  principal  by 
instalments  ;    By  the  same  deed,  large  bene^ 
Jicial  interests  in  the  estates  are  limited  to  0 
and  his  Iteirs  : — Held,  that  though  tlie  secu" 
r'Uy  created  by  the  deed  could  not  be  made 
effectual  till  a  future  period,  there  was  neitlier 
an  express  nor  an  implied  contract  for  for- 
bearance in  tlie  meaiUime  on  the  part  of  0., 
and  therefore,  tliat  there  was  no  pretence  for 
impeaching  the  deed  as  usurious. 

Held  also,  that,  there  being  no  evidence  that 
the  agreement  of  the  parties  was  not  truly 


stated  in  tlte  deed,  tlie  Court  could  hot,  though 
in  a  suit  for  specific  performance,  listen  to  the 
objection^  that  extrinsic  evidence  might  here" 
after  shorn  that  the  real  agreement  of  the 
parties  was  usurious. 

Godfrey  Bagnall  Clarke,  being  seised  in 
fee  simple,  or  having  complete  and  absolute 
power  of  disposition  over  various  estate^j 
comprising  among  others  the  Sutton  Hall 
estate  and  the  Harrod  estate,  duly  made 
and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  4tli  day  of  De« 
cember,  1774,  and  executed  as  bylaw  is 
required  for  the  passing  of  freehold  estates 
by  devise  ;  and  he  thereby  gave  and  6.e* 
vised   to  Thomas   George  Skipwith    and 
Edward  Gibbon,  and  their  heirs,  all  his 
estate  and  estates,  to  hold  the  same  unto 
them  and  to  the .  use  of  them,  their  heirs 
and  assigns  for  ever,  upon  certain  trusts 
therein  mentioned,   which  were    long  ago 
satisfied ;  and  subject  thereto,  upon  further 
trust,  that  the  said  Thomas  Greorge  Skip* 
with  and  Edward  Gibbon,  and  the  survi- 
vors of  them,  and  the  heirs  of  such  survi- 
vor, should,  as  soon  as  might  be,  by  good 
and  effectual  conveyances  and  assurances, 
convey  all  and   singular    his  estate   and 
estates  to  the  use  of  his  brother  Gilbert 
Clarke   and  his  assigns,   for  life,  without 
impeachment  of  waste,  with  a  limitation  to 
trustees  to  preserve  contingent  remainders ; 
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with  remainder  to  the  first  and  every  other 
son  and  sons  of  the  hody  of  his  said  bro- 
ther in  tail  male;  with  remainder  to  his 
sister  Sarah  Clarke,  and  her  assigns,  during 
life,  withoat  impeachment  of  waste,  with  a 
limitation  to  trustees  to  preserve  contingent 
remainders ;  with  remainder  to  the  first 
and  every  other  son  and  sons  of  the  body 
of  his  said  sister  in  tail  male ;  with  re- 
mainder to  Clement  Kynnersley  and  his 
assigns,  during  his  life,  widiottt  impeach- 
ment of  waste,  with  a  limitation  to  trustees 
to  preserve  contingent  remainders;  with 
remainder  to  the  first  and  every  other  son 
and  sons  of  the  body  of  the  said  Clement 
Kynnersley  in  tail  male ;  with  remainder 
to  Winman  Samuel  and  his  assigns,  during 
his  life,  without  impeachment  of  waste, 
with  a  hmitation  to  trustees  to  preserve 
contingenl  remainders ;  with  remainder  to 
the  first  and  every  other  son  and  sons  of 
the  body  of  the  said  Winman  Samuel  in 
tail  male ;  with  remainder  to  his  own  right 
heirs  for  ever. 

6.  B.  Clarke  died  in  1774,  without  issue, 
leaving  Gilbert  Clarke,  his  brother  and 
heir-at-law,  and  his  sister,  Sarah  Clarke, 
him  surviving. 

Gilbert  Clarke,  by  his  last  will  and  tes- 
tament, bearing  date  the  7  th  day  of  March, 
1775,  gave  and  devised  to  his  sister,  the 
said  Sarah  Clarke,  her  heirs  or  assigns,  the 
reversion  or  remainder  in  fee- simple,  ex-* 
pectant  on  the  death  and  failures  of  issue 
male  of  Clemei^t  Kynnersley  and  Winman 
6amae],  of  and  in  all  the  real  estates  of 
the  said  G.  B.  Clarke,  with  their  appurte- 
nances, to  hold  the  same  unto  and  to  the 
use  of  Sarah  Clarke,  her  heirs  and  assigns 
for  ever. 

On  the  2ftd  day  of  October,  1787,  Sarah 
Clarke  intermarried  with  Job  Hart  Price, 
esq. 

Gilbert  Chrke  died  in  the  year  178C, 
immarried,  leaving  Sarah  Hart  Price  his 
heiress-at-law  him  surviving.  Upon  his 
death  she  became  tenant  for  h£e  under  the 
wiU  of  G.  B.  Claike ;  and  subject  to  the 
intervening  limitations  therein  contained, 
she  became,  as  devisee  and  heiress-at-law 
of  the  said  Gilbert  Clarke,  entitled  to  the 
ultimate  remainder,  or  reversion  in  fee,  of 
and  in  the  sai((  estates  of  the  said  6.  B. 
Clarke. 

By  an  indenture,  dated  the  16th  day  of 


October  1786,  and  made  between  Job  Hart 
Price  and  Sarah  his  wife,  of  the  one  part, 
and  Chades  Frizell  of  the  other  part,  the 
said  Job  Hart  Price  convenanted  with  the 
said  Charles  Frizell,  and  the  said  Sarah 
Price  consented  and  agreed,  that  they,  the 
said  Job  Hart  Price  and  Sarah  his  wife, 
should  levy  fines  of  the  said  estates,  which 
shoidd  enure,  subject  to  the  hfe  estate  of 
the  said  Sarah  Price,  and  to  an  estate  in 
tail  male  in  remainder  afVer  her  death,  to 
her  first  and  other  sons  successively  in  tail 
male,  and  to  the  like  estates  in  remainder 
to  the  said  Clement  Kynnersley  and  his 
first  and  other  sons  successively  in  tail 
male,  and  to  the  like  estates  in  remainder 
to  the  said  Winman  Samuel  and  his  first 
and  other  sons  successively  in  tail  male,  to 
the  use  of  such  person  and  persons,  for 
such  estate,  and  estates,  and  to  and  fbr 
such  ends,  intents,  and  purposes,  and  under 
and  subject  to  such  powers,  provisioes, 
limitations  and  declarations,  and  charged 
and  chargeable  with  the  payment  of  such 
yearly  or  other  sum  or  sums  of  money,  and 
m  such  manner  and  form,  as  she,  Sarah 
Price,  whether  covert  or  sole,  by  any  deed 
or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  to  be  by  her 
executed  in  manner  therein  mentioiied,  or 
by  her  last  will  and  tefttament  m  wtiting, 
or  any  codicil  or  codicils  thereto,  or  any 
writing  or  writings  purporting  to  be  or  in 
the  nature  of  her  last  will  and  testament, 
or  a  codicil  or  codicils,  to  be  by  her  signed 
and  published  in  the  presence  of  and  at- 
tested by  three  or  more  credible  witnesses, 
should  direct,  limit,  or  appoint. 

The  fines  were  accordingly  levied. 

By  an  indenture,  dated  the  1st  day  of 
January,  1796,  and  made  between  Job  Hart 
Price  Clarke,  (theretofore  Job  Hart  Price) 
and  Sarah  his  wife,  of  the  one  part,  and 
Thomas  Hallward,  gentleman,  of  the  other 
part,  after  reciting  the  said  indenture  of  the 
16th  day  of  October,  1786,  and  further  re- 
citing, Uiat  the  said  fines  so  levied  were  not 
considered  valid  and  sufBcient  in  the  law, 
and  that  it  was  agreed  by  the  said  Job  Hart 
Price  Clarke  and  Sarah  his  wife,  to  remove 
all  doubts  and  apprehensions  respecting  the 
the  same,  and  the  more  firmly  and  efiecta* 
ally  to  settle  the  said  testator's  estates.  Sub- 
ject to  the  particular  estates  before  men- 
tioned, to  the  uses  and  under  and  subject 
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to  the  powers,  declaratioDs,  and  agreements 
therein  mentioned  and  declared  concerning 
the  same, — It  was  witnessed,  that  the  said 
Job  Hart  Price  Clarke,  did,  for  himself  and 
the  said  Sarah  his  wife,  covenant  with  the 
said  Thomas  HaUw^rd,  and  she  the  said  Sa* 
rah  Price  Clarke,  did,  as  far  as  she  lawfully 
might,  consent  and  agree,  that  they  the  said 
Job  Hart  Psice  Clarke  and  Sarah  his  wife, 
shotdd  levy  fines  of  the  said  estates,  to  us^s 
which  were  the  same  as  the  uses  declared 
by  the  indenture  of  the  1 6th  of  October. 

The  last-mentioned  fines  were  accord- 
ingly levied. 

Sarah  Price  Clarke  made  her  last  will  and 
testament  in  writing,  bearing  date  the  fid 
day  of  December,  1797,  and  executed  in  the 
manner  required  by  the  indentures  of  the 
16th  day  of  October,  1786,  and  Ist  day  of 
January,  1796,  for  the  execution  of  the  said 
power,  whereby,  in  virtue  of  the  powers 
vested  in  her  by  any  deed  of  settlement,  or 
fine  or  fines  levied  by  her  and  her  husband, 
she  gave  and  devised,  directed,  limited,  and 
appointed,  all  that  the  reversion  or  remain- 
der in  fee-simple  expectant,  or  to  take  effect 
in  possession  on  the  several  deceases  of  her 
son,  and  of  Clement  Kynnersley,  esq.  re- 
spectively, without  issue  male,  of  and  in  the 
said  estates,  to  trustees  upon  trust,  to  con- 
vey and  settle  the  same  to  the  use,  that  her 
daughter  might  receive  thereout  during  her 
minority,  or  until  she  should  marry,  an  an- 
nuity of  1,000/.  for  her  maintenance,  and 
subject  thereto  to  the  use  of  her  husband. 
Job  Hart  Price  Clarke,  and  his  assigns, 
without  impeachment  of  waste,  during  the 
joint  lives  of  him  and  her  said  daughter,  or 
-until  her  said  daughter  should  attain  twenty- 
one,  or  marry  with  such  consent  as  therein 
mentioned,  a^  then  to  the  use  and  intent 
that  one  full  moiety  of  all  the  aforesaid 
estates,  in  case  Job  Hart  Price  Clarke  should 
be  theu  living,  but  if  dead,  or  from  and 
afker  his  decease,  then  that  the  whole  of  the 
«aid  estates  should  be  limited  to  one  or 
more  trustees,  to  be  nominated  by  her  said 
daughter,  and  their  heirs  during  the  life  of 
her  said  daughter,  in  trust  to  pay  and  apply 
the  rents,  issues,  and  profits  thereof,  for  her 
-sole  tod  separate  use ;  and  as  to  the  other 
moiety  of  aU  the  said  estates,  from  and 
after  the  marriage  of  her  said  daughter,  or 
obtaining  the  age  of  twenty-one,  which 
should  rarst  happen,  to  the  use  of  her  said 


husband,  Job  Hart  Price  Clarke,  and  his 
assigns,  for  life,  without  impeachment  of 
waste,  with  remainder  afler  the  death  of 
her  said  daughter,  as  to  one  moiety  of  all 
the  said  estates,  in  case  her  father  should 
be  then  living,  but  if  than  dead,  or  from 
and  after  his  death,  then  as  to  the  whole 
thereof,  to  the  use  of  the  first  and  other  son 
and  sons  of  her  said  daughter  Successively 
in  tail  mail ;  remainder  to  all  and  every  the 
daughter  and  daughters  of  her  saiddaufihter, 
if  more  than  one,  as  tenants  in  common  m  tailv 
with  cross  remainders  between  them  in  tail ; 
'with  remainder  to  an  only  or  only  surviving 
daughter  in  tail,  with  remainder  in  default 
of  all  such  issue  of  her  said  daughter,  as  to 
one  moiety  or  the  whole  (as  the  event  might 
happen)  of  all  the  said  estates,  to  the  use  of 
one  or  more  trustee  or  trustees  to  be  lor 
that  purpose  named,  their  executors,  admi- 
nistrators, or  assigns,  for  the  term  of  1000 
years,  without  impeachment  oif  waste,  upon 
trust  by  the  usual  ways  and  means  to  raise 
and  levy  such  legacies  or  sums  of  money 
as  she  had  thereafter  bequeathed,  or  should 
by  any  codicil  or  codicils  bequeadi,  and  pay 
the  same  to  the  persons  respectively  there- 
after, or  in  such  codicil  or  codicils  named 
or  to  be  named ;  and  as  to  the  said  moiety 
or  the  whole,  as  the  event  might  happen,  of 
the  said  estates  to  be  comprised  in  the  said 
term  of  1000  years  after  expiration  or  other 
sooner  deteritiination  thereof,  and  in  die 
mean  time  subject  thereto,  to  the  use  of  her 
said  husband,  the  said  Job  Hart  Price 
Clarke,  his  heirs  and  assigns  for  ever. 

Sarkh  Price  Clarke  died  in  December 
1801,  leaving  one  son  and  one  daughter  her 
surviving,  viz.  G.  T.  R.  P.  Clarke,  who 
died  in  180!?,  under  twenty-one,  and  un- 
married, and  Anna  Maria  Catharine  Price 
Clarke,  who,  in  1805,  intermarried  with  the 
Marquisof  Ormonde,  then  Earl  of  Ormonde. 

Winman  Samuel  died  some  time  previ- 
ously to  the  16th  day  of  June,  1809,  with- 
out issue,  so  that  on  that  day  the  estates 
stood  limited  in  equity,  (the  legal  estate  be- 
ing outstanding  in  the  heir  of  Edward  Grib- 
bon,  who  survived  his  co-trustee,  Thomas 
George  Skipwith,)  in  trust  for  Clement 
Kynnersley  for  life,  with  remainder  to  hts 
first  and  other  son  and  sons  respectively  in 
tail  male ;  with  remainder  as  to  one  moiety 
in  trust  for  Job  Hart  Price  Clarke  for  life  ; 
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and  as  to  the  other  moiety  in  trust  for  the 
Countess  of  Oroionde  for  life,  for  her  sepa- 
rate use ;  with  remainder  as  to  the  firstly- 
mentioned  moiety,  in  trust  for  her  for  life, 
and  for  her  separate  use  ;  with  remainder 
to  her  first  and  other  son  and  sons  succes* 
sively  in  tail  male ;  with  remainder  to,  her 
daughters  in  tail,  with  cross  remainder  l>e«> 
tween  them  in  tail ;  with  remainder  to  trus- 
tees for  1000  years  to  pay  legacies  ;  with 
the  ultimate  remainder  in,  fee  to  Job  Hart 
Price  Clarke. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  the  15th  and  ICth  days 
of  June,  1809,  the  release  being  of  three 
parts,  and  made  between  Job  Hart  Price 
Clarke,  of  the  first  part;  John  Rickman 
and  Richard  Williams,  of  the  second  part ; 
the  Earl^of  Ormonde  and  Countess  of  Or- 
monde, of  the  third  part ;  after  reciting  the 
wills  of  G.  B.  Clarke,  and  his  death  with- 
out issue,  the  will  of  G^bert  Clarke,  and  his 
deathwithout  issue, — the  marriage  of  Job 
Hart  Price  Clarke  and  Sarah  Price  Clarke, — 
the  fines  that  had  been  levied, — the  will  and 
codicils  of  Sarah  Price  Clarke,  and  her  death, 
— and  the  marriage  of  the  Earl  and  Coun- 
tess of  Ormonde  ;  and  after  reciting  also, 
that  Walter  Earl  of  Ormonde  had,  at  vari- 
ous times,  advanced  money  to  or  on  the 
account  of  the  said  Job  Hart  Price  Clarke, 
and  might  probably  make  future  advances 
to  or  on  the  account  of  the  said  Job  Hart 
Price  Clarke,  and  had  also  become  security 
for  various  sums  raised  by  him,  and  other- 
wise for  the  said  Job  Hart  Price  Clarke, — 
and  that  the  said  Job  Hart  Price  Clarke 
was  desirous  of  securing  the  re-payment  of 
all  the  said  sums  of  money,  and  was  also' 
desirous  of  settling  the  hereditaments,  to 
which  the  said  Job  Hart  Price  Clarke  was 
entitled  as  thereinbefore  was  mentioned,  to 
the  uses  and  upon  and  for  the  trusts  there- 
inafter mentioned : — It  was  witnessed,  that, 
in  order  to  effectuate  the  said  intent  and 
purpose  of  the  said  Job  Hart  Price  Clarke, 
and  in  consideration  of  the  premises,  and 
also  in  consideration  of  the  natural  love  and 
affection  which  the  said  Job  Hart  Price 
Clarke  bad  and  bore  towards  the  said  Wal- 
ter Earl  of  Ormonde,  and  the  said  A.  M.  C. 
Countess  of  Ormonde,  a^d  in  consideration 
of  ten  shillings  paid  to  the  •  said  Job  Hart 
Price  Clarke  by  the  said  John  Rickman  and 


Richard  Wilh'ams,  he,  the  said  Job  Hart 
Price  Clarke,  did  grant,  bargain,  sell,  alien, 
release  and  confirm,  unto  the  said  John 
Rickman  and  Richard  Williams,  and  their 
heirs,  the  said  undivided  moiety  and  the 
said  entirety,  and  all  and  singular  other  the 
hereditaments  and  premises  to  which  the 
said  Job  Hart  Price  Clarke  was  entitled  as 
thereinbefore  mentioned,  of  and  in  the 
nfanor,  messuages,  farms,  lands,  tenements, 
hereditaments,  and  all  and  singular  other 
the  premises  respectively  devised  or  ap- 
pointed by  the  said  wills  of  the  said  God- 
frey Bagnal  Clarke,  Gilbert  Clarke,  and 
Sarah  Price  Clarke,  and  of  which  the  said 
Godfrey  Bagnal  Clarke,  Gilbert  Clarke, 
and  Sarah  Price  Clarke,  or  any  of  them, 
were  seized  or  entitled  for  any  estate  of 
fireehold  or  inheritance,  or  of  freehold  only, 
or  for  any  copyhold  or  customary  tenure,  to 
hold  the  said  undivided  moiety  and  entire- 
ty, and  all  and'^ingular  other  the  said  here- 
ditaments and  premises,  but  subject  and 
charged  as  thereinbefore  was  mentioned, 
unto  the  said  John  Rickman  and  Richard 
Williams,  their  heirs  and  assigns,  to  the  uses 
and  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  agreements  and  declara- 
tions thereinafter  expressed  and  contained 
of  and  concerning  the  same  (that  is  to  say) ; 
to  the  use  of  the  said  John  Rickman  and 
Richard  Williams,  their  executors,  admini- 
strators, or  assigns,  for  tlie  term  of  ninety- 
nine  years,  (if  Job  Hart  Price  Clarke  should 
so  long  live),  to  commence  from  the  decease 
of  Clement  Kynnersley,  and  failure  of  issue 
male  of  his  body,  entitled  or  inheritable  un- 
der the  devises  and  limitations  contained  in 
the  said  will  of  Godfrey  Bagnal  Clarke,  upon 
the  trusts  thereinafter  expressed ;  and  in  the 
mean  time,  subject  thereto,  and  to  the  trusts 
thereof,  to  the  use  of  the  said  Job  Hart 
Price  Clarke,  and  liis  assigns  during  hfs 
life,  without  impeachment  of  waste ;  and 
after  the  decease  of  Job  Hart  Price  Clarke, 
and  subject  to  the  uses  and  estates  existing, 
under  the  will  and  codicil  of  Sarah  Price 
Clarke,  between  the  estates  thereby  limited 
to  Job  Hart  Price  Clarke  for  his  life,  and 
the  estate  thereby  devised  to  him  in  fee- 
simple,  to  the  "toid  John  Rickman  and 
Richard  Williams,  their  executors,  admini- 
strators, and  assigns,  for  the  term  of  seven 
hundred  years,  (to  commence  from  the  fail- 
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are  or  determixsation  of  the  uses  antecedent 
fb  the  estate  in  fee-simple  by  die'  will  and 
codicil  of  Sarah  Price  Clarke  devised  to  the 
said  Job  Hart  Price  Clarke,)  upon  the  trusts 
thereinafter  mentioned  concerning  the  same ; 
and  after  the  expiration>  or  sooner  deter- 
tfunation  of  the  said  term  of  seven  hundred 
years,  and  in  the  meantime  subject  thereto,^ 
An}  to  the  trusts  diereof,  to  the  use  of  all 
and  every  the  sons  and  son  of  the  said 
Anna  Maria  Catherine   Countess  of  Or- 
monde and  Ossory,  thereafter  to  be  bom 
Severally  and  successively  in  tail ;  and  for 
cfefault  of  such  isbue,  as  to  one  undivided' 
moietv  of  and  in  the'  said  manors  and  other 
hereditaments,  to'  the  use  of  Walter  Earl  of 
Mmonde  and  Ossory,  his  heirs  and  assigns 
for  ever;  and  as  to  the  other  undivided 
moiety  of  the  same  manor  and  other  here- 
ditaments, to  such  uses,  upon  and  for  such 
trusts,  intents  and  purposes,  and  with,  under, 
and   subject    to    such   powers,  provisoes, 
agreements,  and  declarations,  as  Job  Hart 
Price  Clarke,  by  any  deed  or  deeds,  instru- 
itlent  or  instruments  in  writing,  to  be  exe* 
cutedr  as  therein  mentioned,  or  by  his'  last 
will  aiid  testament  in  writing,  or  any  codi- 
cil to  be  by  him  executed inmanner  therein^ 
mentioned,  should  limit  or  appoint ;  and  in 
defoult  of  such  limitation  or  appointment, 
tSken,  in  case  the  said  Countess^  of  Ormonde 
should  survive  Job  Hart  Price  Clarke,   to 
such  uses,  upon  and  for  such  trusts^  intents, 
and  purposes,  and  wit£,  under,  and 'subject 
tD'such  powers,  provisoes,  declarations  or 
^reements,  as  the*  Countess  of  Ormonde, 
by  any  deed,  &c.,  or  by  her  last  will,  Sec., 
or  a'  codicil  thereto,  should,  notwithstand*- 
ing'  her  then  present  or  any  future  cover- 
tttre,  limit  or  appoint ;    and  in  default  of 
stkdi    limitation  or  appointment,    to    the 
ilite  of  die  said  Walter  Earl  of  Ormonde, 
his  heirs  and  assigns  for  ever:    And  it 
Was*  diereby   agreed'  and  declared^'   that 
John  Ridkman  and  Richard  Williams,  their 
executors^     administratoiiB,     and    assigns, 
ahotdd*  sttoid  and  be  possessed  of,  and  in- 
terested' ra  ther  said  hereditaments,  during- 
aft  ^tk&  said'  several  terms  of  niiiety^nine 
ye^rsT  atfd'seveen' hundred  yearrrespectively, 
i^Km  tiib  thttts;  and  subject  tb  the  powers, 
provi8t>er,   agteements,    and   declarations, 
tMeik'e'hiafter  expressed  concerning  the  same 
(that  id  to  sa^;  for  securing  to  the  said 
WUter  Barl  of  Qrmonde,  his  executors. 
Vol.  UI,  CH. 


administrators,  and  assigns,  all  and  erery 
the  sum  and  sums,  which,  aft:er  the  d5th 
day  of  December  1 807,  had  become  due 
ft'om,  or  which  should  or  might  thereafter 
be  advanced  and  paid  to  Job  Hart  Price 
Clarke,  or  to  any  person  for  him,  or  on  his 
behidf,  by  virtue  of  any  security  given  by 
the  said  Walter  Earl  of  Ormonde  and  Os- 
sory, jointly  with  the  said  Job  H^rt  Price 
Clarke,  or  separately,  or  otherwise,  howso«< 
ever  paid  or  secured  by  the  said  Walter 
Earl  of  Ormonde,  his  executors,  admini- 
strators, or  assigns,  widi  lawful  interest  on 
the  same  respectively,  by  the  instalments 
after  the  rate,  at  the  times  and  in  the  man- 
ner therein  mentioned  (that  is  to  say) ;  it 
was  thereby  agreed  and  declared,  that,  in 
case  Clement  Kynnersley  should  depart  this 
lifo  without  issue  entitled  or  inheritable  as 
thereinbefore  is  mentioned,  then,  immedi- 
ately after  the  death  of  the  said  Clement 
Kynnersley,  and  such  failure  of  issue,  an 
account  should  be  taken  of  all  principal 
sums  of  money  which  should  be  dien  due 
and  owing,  for  any  money  advanced  to  or 
paid  for  the  said  Job  Hart  Price  Clarke 
subsequent  to  the  said  25th  day  of  Decem- 
ber 1807,  by  or  ftom  the  said  Job  Hart 
Price  Clarke  or  his  estate,  to  the  said  Wal- 
ter Earl  of  Ormonde,  his  executors^  admi- 
nistrators, and  assigns,  and  of  the  interest 
of  the  same  respectively,  after  die  rate  of 
SI.  for  every  100/.  by  the  year  ;  and  if  the 
said  Job  Hart  Price  Clarke  should  be  then 
living,   then  that  Rickman  and  Williams, 
and'  the  survivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  such 
survivor,  should,  during  the  life  of  the  said 
Job  Hart  Price  Clarke,  forbear  or  surcease 
ftt>m  calling  in  or  compelling  payment  of 
any  greater  part  of  the  principal  sum  or 
sums-  of  money    which    should   be  then 
due  from  the  said  Job  Hart  Price  Clarke 
to  the    said  Walter    Earl  of   Ormonde, 
his  executors,  administrators,  and  assigns,, 
than    the    annual  instalment    or   sum  of 
1,000/.,  by  half-yeariy  payments  of  50Q/., 
towards  the  repayment  of   ^e  principal 
money,  and  that  the  same  principal  sidns  of 
money  should'  bear  interest  after  the  rate  of 
5i.  per  100/.  by  the' year,  payaUe  by  two 
equal  hadf-yearly  payments  in  the  year; 
and*  that  the  first  half-yeariy  paynent  of 
the  same,  out  of  the'  annual  payment:  o6 
1 ,000/.,  towards  th»  repnyinettt  of  die  pm* 
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cipaly  should  be  made  at  the  expiration  of 
six  calendar  months  next  after  the  said  Job 
Hart  Price  Clarke  should  be  in  the  actual 
possession,  or  entitled  to  the  actual  receipt 
of  the  rents, ,  issues,  and  profits  of  that 
moiety,  of  which,  under  the  will  of  the  said 
Sarah  Price  Clarke,  th&  said  Job  Hart 
Price  Clarke  was  then  tenant  for  life  in  re- 
mainder, immediately  expectant  on  the  de- 
cease of  Clement  Kynnersley,  and  failure  of 
issue  of  his  body,  entitled  or  inheritable  as 
before  mentioned;  and  that  Rickman  and 
Williams,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of 
such  survivors,  should,  out  of  the  rents, 
issues,  and  profits  of  the  moiety  of  which 
the  said  Job  Hart  Price  Clarke  should  then 
be  in  possession,  or  to  which  he  should  then 
be  entitled,  levy  and  raise  the  interest  of 
the  said  principal  sum  of  money,  and  the 
annual  sum  of  1,000/.,  towards  the  reduc- 
tion of  tlie  principal,  by  two  half-yearly 
payments  as  aforesaid  in  the  year,  and  pay 
the  same  to  the  said  Walter  Earl  of  Or- 
monde, his  executors,  administrators,  and 
assigns ;  and  it  was  thereby  agreed  and 
declared,  that  any  sum  of  money,  which 
the  said  Walter  Earl  of  Ormonde,  his 
heirs,  executors,  administrators,  or  assigns, 
should,  from  and  afler  the  said  25  th  day 
of  December,  1807,  have  advanced,  or 
should  thereafter  advance,  in  or  towards 
the  discharge  of  any  annuities  or  inter- 
est payable  by  the  said  Job  Hart  Price 
Clarke,  or  in  or  towards  any  annual  in- 
come which  the  said  Earl  of  Ormonde 
should  pay  or  allow  to  the  said  Job  Hart 
Price  Clarke,  should  be  considered  as  prin- 
cipal sums  of  money,  and  should  bear  inte- 
rest at  the  rate  of  5L  per  cent. ;  and  as  to 
^e  interest  which  should  luive  accrued  and 
become  due  previously  to  the  time  when 
the  said  Job  Hart  Price  Clarke  should,  or, 
if  living,  would  have  become  actually  en-  . 
titled  as  aforesaid  on  the  said  principal 
sums  jpf  money  or  any  of  them,  it  was 
thereby  agreed,  that  during  the  life  of  Job 
Hart  Price  Clarke,  Rickman  and  Williams, 
and  the  survivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  such 
aurvivor,  should,  by  and  out  of  the  rents, 
issues,  and  profits  of  the  said  heredita* 
inents,  of  which  the  said  Job  Hart  Price 
Clarke  should  be  so  in  possession,  or  to  ~ 
which  he  shoidd  be  so  actually  entitled  as 


aforesaid,  levy  and  raise  the  said  arrear  of 
interest,  and  pay  the  same  to  the  said  Wal- 
ter Earl  of  Ormonde  and  Ossory,  his  exe- 
cutors, administrators,  and  assigns ;  but  it 
was  thereby  expressly  agreed  and  declared, 
that,  if  in  consequence  of  the  application  of  ^ 
the  rents  to  pay  the  said  arrears,  the  pro* 
portion  of  the  rents,  issues,'  and  profits 
which  Job  Hart  Price  Clarke  would  be  en- 
titled to  receive,  should  fall  short  of  one 
moiety  of  the  rents,  issues,  and  profits 
which  he  would  be  entitled  to  receive  if  the 
same  were  not  applicable  towards  the  dis- 
charge of  the  said  arrear  of  interest,  then^ 
during  the  life  of  Job  Hart  Price  Clarke, 
no  greater  proportion  of  the  said  rents,  is* 
sues,  and  profits,*  should  be  payable  or  ap* 
plicable  in  or  towards  the  discharge  of  the 
^aid,  arrears,  than  such  as  would  leave  the 
said  Job  Hart  Price  Clarke  in  the  receipt, 
to  his  own  use,  of  one  moiety  of  the  rents  and 
profits  which  he  would  be  entitled  to  receive, 
if  the  same  were  not  payable  or  applicable  in 
or  towards  the  discharge  of  the  said  arrear  of 
interest :  and  it  was  thereby  agreed,  that  if 
Job  Hart  Price  Clarke  should,  when  in  the 
actual  receipt  of  the  rents  and  profits  of  the 
hereditaments  comprised  in  the  terms  of 
ninety-nine  years  and  seven  hundred  years 
respectively,  be  desirous  that  tlie  said  ar- 
rears of  interest,  or  any  part  or  share  of  the 
§ame,  instead  of  being  raised  by  the  ways 
and  means  thereinbefore  mentioned,  should 
remain  a  charge  on  the  said  premises, 
and  bearing  interest  at  51,  per  cent., 
and  should  signify  his  mind  and  desire  to 
that  effect  by  any  writing  under  his  hand, 
then  the  said  trusts  for  raisii^  the  arrear  of 
interest  should  absolutely  cease,  and  the 
same  should  remain  a  charge,  and  be  raised 
by  the  ways  and  means  therein  mentioned 
for  raising  the  other  principal  sums  of 
money.  And  it  was  thereby,  further  agreed 
and  declared,  that,  after  the  decease  of  Job 
Hart  Price  Clarke,  Rickman  and  Williams^ 
and  the  survivor  of  them,  and  the  execu- 
tors, administrators,  and  assigns  of  such 
survivor,  should  levy  the  principal  sums  of 
money  thereinbefore  mentioned,  and  the  in- 
terest thereof,  by  the  usual  ways  and  means 
therein  mentioned.  And  it  was  thereby 
declared,  that  in  case  the  said  Walter  Earl 
of  Ormonde  should  become  entitled  to  th« 
undivided  moiety  of  the  said  estates  under 
the  limitations  thereinbefore  contained|  by 
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ihe  death  of  Clement  Kjmnersley  without 
issue  male  in  the  lifetime  of  the  Countess  of 
Ormonde,  and  by  failure  of  issue  of  the 
Countess,  then,  inmiediately  upon  the  said 
Earl  or  his  heirs  becoming  so  entitled  to 
th^  said  undivided  moiety  of  the  said 
estates,  he,  and  his  heirs,  should  release 
and  discharge  the  moiety  of  Job  Hart  Price 
Clarke  from  the  payment  of  any  remaining 
or  unsatisfied  part  of  the  money  and  interest 
so  secured  to  the  said  Earl  of  Ormonde  ; 
and  the  said. Job  Hart  Price  Clarke  de- 
clared, that  the  debts  or  suras  of  money, 
the  payment  of  which  was  intended  to  be 
thereby  provided  for,  were  to  be  charged  . 
on  the  hereditaments  aiid  premises  com- 
prised in  the  aforesaid  terms  for  years,  and 
that  he  exonerated  and  indemnified  all  his 
other  estates  and  effects,  real  and  personal, 
from  and  against  the  payment  of  the  same. 
There  was,  finally,  a  power  to  Job  Hart 
Price  Clarke,  and  Walter  Earl  of  Or- 
monde, to  vary,  revoke,  and  make  void  the 
uses,  trusts,  provisoes,  agreements,  and 
declarations  thereinbefore  expressed,  con- 
cerning the  undivided  moiety  limited  to 
Walter  Earl  of  Ormonde  and  Ossory,  and 
his  heirs  and  assigns  in  remainder,  and  to 
limit  any  other  uses,  estates,  and  trusts,  of 
or  concerning  the  same. 

The  indenture  was  executed  by  ^1  the 
parties  except  Lord  Ormonde.  . 

By  an  indenture  made  the  20th  day  of 
May,  1816,  between  the  said  Walter,  by 
his  then  title  of  Marquis  of  Ormonde,  and 
the  said  Anna  Maria  Catherine,  Marchioness 
of  Ormonde,  his  wife,  of  the  one  part,  and 
the  said  John  Rickman  and  Richard  Wil- 
liams, of  the  other  part;  after  reciting, 
among  other  things,  die  indenture  of  the 
16th  day  of  June,  180f), — ^that  the  said  Job 
Hart  Price  Clarke  departed  this  life  on  the 
SOth  day  of  October,  1811,  intestate,  and 
without  having  exercised  the  power  of  ap- 
pointment given  or  reserved  to  him,  and 
without  having  joined  or  concurred  with 
Lord  Ormonde  in  exercising  the  power  of 
revocation  and  new  appointment  given  to 
them  by  that  indenture, — an  indenture  bear- 
ing date  the  21st  day  of  March,  1814,  being 
a  conveyance,  afterwards  perfected  by  fines, 
of  the  legal  estate  in  the  aforesaid  manors 
and  hereditaments,  whereby  the  same  were 
conveyed  to  such  of  the  uses  mentioned  in 
the  will  of  Godfrey  Bagnall  Clarke,  as  by  the 


deaths  of  parties  were  then  capable  of  taking 
effect,  namely,  to  the  use  of  Clement  Kyn- 
nersley,  and  his  assigns,  for  his  life,  without 
impeachment  of  waste,,  with  a  limitation  to 
trustees  to  preserve  contingent  remainders ; 
remainder  to  the  use  of  the  first  and  other 
sons  of  the  body  of  C.  Kynnersley,  suc- 
cessively in  tail  male,  and,  for  default  of 
such  issue,  to  the  use  of  the  right  heirs  of 
Godfrey  Bagnall  Clarke ; — that  the  Marchio- 
ness of  Ormonde  was  the  only  surviving 
child  of  Job  Hart  Price  Clarke,  and  the 
heir-general  of  Godfrey  Bagnall  Clarke, 
Gilbert  Clarke,  Job  Hart  Price  Clarke, 
Sarah  Price  Clarke,  and  of  her  deceased 
brother,  Godfrey  Thomas  Robert  Price 
Clarke ; — that  Clement  Kynnersley  departed 
this  life  in  April,  1815,  without  issue,  where- 
upon the  Marchioness  of  Ormonde  became 
entitled  to, ,  and  was  in  possession  of,  the 
estates  devised  by  the  will  of  Godfrey  Bag- 
nall Clarke  remaining  unsold  ; — tliat,  upon 
an  account  that  day  stated,  between  the 
Marquis  of  Ormonde,  and  the  estate  of  Job 
Hart  Price  Clarke,  deceased,  there  was  that 
day  due  and  owing  to  the  said  Walter  Mar- 
quis of  Ormonde,  the  sum  of  45,000/., 
which,  with  interest  for  the  sarne,  at  the 
rate  of  5L  per  cent.,  was,  by  virtue  of  the 
indenture  of  the  16th  of  June,  1809,  charged 
upon  the  hereditaments  comprised  in  the 
same  indenture  ; — and  that  the  Marquis  of 
Ormonde  and  his  wife  had,  in  Trinity  term 
preceding,  acknowledged  and  levied  six 
several  fines,  of  the  manors  and  other  here- 
ditaments devised  by  the  will  of  G.  B. 
Clarke,  and  were  desirous  of  directing  that 
those  should  operate  and  enure  to  the  uses 
upon,  and  for  the  purposes  thereinafter 
mentioned  :  It  was  witnessed  that  the  Mar- 
quis of  Ormonde  did  thereby,  for  himself 
and  his  heirs,  and  for  his  said  wife  (she 
thereby  consenting  thereto)  and  her  heirs, 
covenant,  promise,  and  agree  with  and  to 
the  said  John  Rickman  and  Richard  Wil- 
liams, and  their  heirs,  and  they  the  said 
Marquis  and  Marchioness  of  Ormonde,  did 
thereby  for  themselves  respectively,  and  for 
their  respective  heirs,  declare,  direct,  limit, 
and  appoint,  that  the  several  fines  levied  by 
them,  and  ail  other  fines,  and  all  conveyan- 
ces which'  theretofore  had  been,  or  which 
thereafler  should  be  levied  or  executed,  cf 
the  said  manors  and  hereditaments,  should 
operate  and  enure,  to  the  uses,  and  upon 
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and  for  the  trusts'  and  purposes  to  which 
the  same  would  have  stood  limited  by  vir- 
tue of  the  wUl  of  Sarah  Price  Clarke,  and 
the  indentures  of  the  1 5  th  and  10th  days  of 
June,  1809,  if  Sarah  Price  Clarke  had  been 
seized  of  the  same  manors  and  other  here- 
ditaments, for  a  legal  estate  of  inheritance 
in  fee  simple. 

Lord  and  Lady  Ormonde  being  dead, 
without  leaving  issue,  tlie  trustees  of  Lord 
Ormonde's  will  were  empowered  by  an  act 
of  parhament,  to  sell  certain  estates  of  the 
deceased  Marquis  in  England.  They  ac- 
cordingly sold  the  Sutton  Hall  estate  and 
the  Harrod  estate,  to  Richard  Arkwright, 
at  the  sum  of  2 16,000/. 

The  purchaser  having  subsequently  re- 
fused to  complete  his  purchase,  the  trustees 
filed  a  bill  against  him  for  specific  per- 
formance. He  admitted  the  agreement, 
but  submitted  that  a  good  title  could  not 
be  made  to  the  estate  therein  comprised. 

By  an  order  of  the  16  th  day  of  March, 
lSU5f  it  was  referred  to  Mr.  Courtenay  to 
inquire  and  state  to  the  Court,  whetlier  ^ 
good  title  could  be  made  to  the  said  estate 
in  question  in  the  said  cause. 

The  Master,  by  his  report,  bearing  date 
the  27th  day  of  April,*  182^,  certified,  that 
the  plaintiffs  having  brought  in  before  hira 
an  abstract  of  title  to  the  estate  in  question, 
he  had  considered  the  same,  and  was  of 
opinion  that  a  good  title  could  be  made  to 
the  estate  in  question. 

An  exception  was  taken  by  Mr.  Ark* 
wright  to  the  report ;  for  that  the  Master 
had  certified  that  a  good  title  could  be  made 
to  the  estate,  contracted  to  be  purchased 
by  the  defendant,  whereas  the  Master  ought 
to  have  certified  that  a  good  title  conld  not 
be  made  to  the  said  estate. 

Mr.  Home  and  Mr.  Parke  appeared  to 
support  the  exception ; 

Mr.  Sugden  and  Mr,  Lynch,  contrl. 

The  objection  to  the  title  was,  that  the 
deed,  on  which  it  depended,  was  tainted  with 
usury. 

The  whole  title  depended  upon  the  limi- 
tation to  Walter  Earl  of  Ormonde^  and  his 
heirs,  which  was,  by  the  deed  of  1809,  de- 
rived out  of  the  remainder  in  fecrsimple, 
which  was  then  vested  in  Job  Hart  Pricf 
Clarke. 


Now,  that  deed  was  a  security  executed 
by  Clarke,  to  insure  to  Lord  Ormonde  the 
repayment  of  monies  advanced,  and  to  be 
advanced  by  the  latter  to  the  use  of  the 
former.  Upon  the  death  of  Cleipen^  Kyn- 
nersley,  an  account  is .  to  be  taken  of  the 
debt ;  and  then  certain  provisions  are  made 
for  the  payment  of  the  interest  and  of  the 
principsd  after  that  time ;  but  durii^  Mr. 
Kynnersley's  life,  no  part  either  of  the  prinr 
cipal  or  of  the  interest  is  to  be  paid.  It 
would  clearly  have  been  a  violation  of  the 
contract  apparent  upon  this  deed,  if  Lord 
Ormonde  had  endeavoured,  before  Kyn«> 
nersley'j  death,  to  enforce  payment  of  any 
part  of  his  demand.  On  the  one  hand,  there- 
fore, Lord  Ormonde  contracts  to  forbear* 
during  a  certain  period,  demanding  his 
money.  On  the  other  hand,  he  has  a  aecu- 
rity  for  the  repayment  of  the  principal,  witb 
s  five  per  cent,  interest ;  and  in  addition  to 
that,  he  has  a  large  beneficial  interest  in  thp 
estate  limited  to  him.  The  deed,  therefore, 
18  upon  the  face  of  it  usurious. 

Even  if  there  should  not  be  usury  appa- 
rent upon  the  face  of  the  deed,  yet  looking 
at  all  its  provisions,  at  die  nature  of  the 
arrangement,  and  the  circumstances  of  the 
parties,  it  is  impossible  not  to  see  that  the 
real  agreement  between  Mr.  Clarke  an4 
Lord  Ormonde  was  usurious.  Mr.  Clarke 
was  in  want  of  money ;  Lord  Ormonde  was 
willing  to  supply  hib  wants ;  pnd  the  terms 
on  which  they  negotiate  are  too  pbun  to  be 
mistaken.  '*I  Lord  Ormonde,  will  not 
demand  payment  of  the  money  till  a  dis«> 
tant  time,  if  you  will  secure  to  me  the  pay- 
ment of  the  principal  and  interest  at  thai 
time,  and  wiU  also  limit  to  me  a  beneficiai 
interest  in  the  property,  in  which  you  have 
a  remainder.'* 

Now,  as  evidence  may  be  given  to 
show,  diat  the  true  contract  of  the  parties 
to  a  deed  was  usurious*  even  though  no 
usury  is  apparent  upon  the  face  of  the 
deed  itself,  the  purchaser,  under  an  instru^ 
ment  like  this,  can  never  be  sa& ;  for  be 
cannot  be  sure  that  evidence  nuiy  not  be 
adduced  by  some  persons  havii^  an  interest 
adverse  to  the  present  vend<^,  so  as  to 
{)rove  that,  which  the  nature  of  the  transac- 
tion, as  stated  in  the  deeds,  ci^mot  &il  to 
make  every  one  suspect. 

The  deed  of  May  1816*  cannot  alter  the 
case.    It  is  in  subslanc!^  mar^y  a  eo^firni^r 
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tion  of  the  ^eed  of  1 809,  and  must  «tand  pr 
fall  with  it. 

On  the  otjier  h^nd*  it  W93  argued«  tbdt 
.the  whole  transaction  was  a  bond  fik  t^ioojiy 
«rraiigeioent»  te  be  accounted  for  hy  the 
circumstances  and  relative  characta's  of  the 
parties  ;  and  that  the  -provisiojos  of  such  A 
deed  ought  not  to  be  scrutinised  minutely 
for  (the  purpose  of  malung  out,  by  construc- 
tion, an  usurious  contract  Besides  there 
was  np  contract  for  forbearance,  either  lex- 

?r9S$ed  or  implied,  in  the  indenture  of  the 
.  6th  of  June,  1809.,  on  the  p«fft  of  Walter 
Marquis  of  Ormonde ;  for  there  va3  nothing 
to  hinder  him  from  taking  legal  itieans  for 
the  recovery  of  the  debt  due  tp  him  from 
Mr,  Clarke,  though  the  tmstees  could  not, 
till  9.  ^cified  time,  raise,  by  means  of  ^ 
terms,  monies  to  discharge  any  part  of  it 
And  even  if  there  was  a  contract  for  for- 
bearance on  the  part  of  the  Marcpiis  of 
Ormonde,  the  principal  of  the  money  due 
or  to  become  due  to  him  by  Mr.  Clarke^ 
was  in  that  case  hazarded^  a^  might  have 
been  lost ;  for,  upon  that  suppositioni  h^ 
was  not  to  obtain  repayment,  except  by 
ineans  of  the  terms  ;  and  the  events,  upo9 
which  alon^  the  terms  were  to  commence^ 
might  never  have  happened. 

Vice  Chancellor, — The  important  clause 
in  the  deed  of  1809,  and  that  on  which  the 
objection  chiefly  proceeds*  13  th^  clause 
wqich  declares  "  that  in  case  Clement  Kyn* 
nersley  should  depart  this  li£b  without  issue 
entitled  or  inheritable  as  thereinbefore  is 
mentioned,  then  immediately  afler  the  death 
of  the  said  Clement  Kynnersley,  and  such 
fioluse  of  issue,  an  accouBt  should  be  taken 
of  all  {principal  sums  of  money  which  should 
be  then  due  and  owing  for  any  money  ad- 
vanced to,  or  paid  for  the  said  Job  Hart 
Price  Clarke,  subsequent  to  the  said  25th 
day  of  December,  1807,  by  or  from  the  said 
Job  Hart  Price  Clarke  or  his  estate,  to  the 
8ai4  Walter  Earl  of  Ormonde,  his  executors, 
admini^trfttors,  and  assigqa,  and  of  the  ia^ 
terest  of  the  same  respectively,  after  the 
rate  of  51,  for  every  100/.  by  the  year ;  and 
if  the  said  Job  Hart  Price  Clarke  should 
be  then  living,  then  that  Rickman  and  Wil- 
liains,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of 
HUfsb  Qiuryivor,  should)  during  the  life  of  the 


Asid  Job  HbxX  Price  Clarke^  forbear  or  sur- 
cease from  calling  in  or  compelling  sayment 
of  i(ny  greater  |)art  of  the  principal  sum  or 
sums  of  moi^ey,  which  should  be  tlien  due 
irom  the  said  Job  Hart  Price  Clarke*  to 
the  said  Walter  Earl  of  Ormonde  and  Os^ 
sorv,  his  executors,  adminis.trators»  smd 
assigns,  than  tlie  annual  instalment  or  sum 
of  l,000i.,  by  half-jearly  paymeiUs  of  500/^ 
towards  the  repayment  of  the  pnneipal 
money,  and  that  the  said  principaf  sums  of 
money  should  bear  interest  afler  the  rate  of 
.51,  per  100/.  by  the  year^  payable  by  two 
equal  half-yearly  payments  ia  the  year." 

Thus,  upon  the  death  of  -Clement  Kyn* 
nersley,  an  account  is  to  be  taken  of  all  sums 
then  due  and  owing  from  Job  Hart  Price 
Clarke  to  Lord  Ormonde ;  and  the  trustees 
are  entitled,  if  Mr.  Clarke  be  then  livin^^ 
to  receive,  by  means  of  the  term  of  d9 
years,  payment  of  1,000/.  annually,  and  ao 
more,  m  respect  of  the  principal  sums  due 
from  Clarke  to  Lord  Ormonde^  In  addi** 
tion  to  these  instalments  of  1,000/.,  part  o( 
the  principal,  they  are  also  out  of  the  term 
tp  receive  interest  on  the  whole  sum  due^ 
It  appears  by  otlier  parts  of  the  deed,  that 
JiOrd  Ormonde  either  had  or  was  likely  to 
assist  Mr.  Clarke  in  the  purchase  of  certain 
annuities ;  and  the  deed  provides,  that  any 
monies,  which  Lord  Ormonde  should  pay 
for  the  purchase  of  such  annuities,  should 
be  considered  as  principal  sums.  But  th^ 
trustees  were  not,  during  the  life  of  Clarke^ 
to  be  allowed  to  receive  payment  of  the 
interest,  so  as  to  reduce  Uiat  gentlemanV 
income,  arising  out  of  the  property,  below 
one  half  of  the  yearly  income,  wludi,  but 
for  these  encumbrances,  he  would  have  dep- 
rived from  it. 

Such  is  the  effect  ^f  the  provisions  of 
the  deed.  Is  there  then  to  be  found  in 
these  provisions,  any  engagement  on  the 
part  of  Lord  Ormonde,  to  wbear  demand 
of  payment  during  the  life  of  Clarke  ? 

Express  forbearance  there  is  none,  ex- 
cept an  engagement  on  the  part  of  the  trus^ 
tees,  that  they  will,  during  Mr.  Clarke's 
life,  forbear  calling  in  more  than  the  interest 
and  the  yearly  sum  of  1,000/.  in  discharge 
of  the  principal.  But  that  clause  in  no 
manner  touches  the  legal  right  of  Lord 
Ormonde,  to  pursue  at  any  time  all  his 
other  legal  remedies  for  the  recovery  of  the 
debt  due  to  hioi  from  Mr*  Chirke.    1%  9kQF 
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ply  confines  the  security  to  a  security  for 
the  reduction  of  the  debt,  by  the  payment 
of  the  interest  and  of  part  of  the  principal. 

It  is  saidy  that  there  is,  in  truth,  an  im- 
plied clause  of  forbearance.  With  respect 
to  implied  clauses,  which  exclude  legal 
rights,  all  such  clauses  must'  afford  neces- 
sary implication.  A  man  cannot  be  ex- 
cluded from  a  legal  right,  except  by  express 
contract,  or  by  necessary  implication  amount- 
ing, though  in  a  different  form,  to  express 
contraciL 

The  words,  out  of  which  the  implication 
is  attempted  to  be  raised,  are  these : — "  In 
case  the  said  Clement  Kynnersley  shall 
depart  this  life  without  issue,  &c.,  then, 
immediately  on  the  death  of  the  said  Cle- 
ment Kynnersley  and  such  failure  of  issue, 
an  account  shall  be  taken  of  all  principal 
sums  of  money  which  shall  be  then  due  and 
owing  to  the  said  Walter  Earl  of  Ormonde, 
for  any  money  advanced  to  or  paic^  for 
the  said  Job  Hart  Price  Clarke  or  his 
estate,  and  of  the  interest  of  the  same 
respectively.*'  How  is  it  to  be  implied,  that, 
.because,  at  the  time  of  his  (Kynnersley's) 
death,  an  account  is  to  be  taken  of  all  sums 
then  due  and  owing  to  Lord  Ormonde  from 
Clarke,  Lord  Ormonde  wks  not  at  liberty 
to  pursue  his  legal  remedies  for  the  reco- 
very of  the  debt  during  the  life  of  Mr. 
Kynnersley  ?  If  the  agreement  had  been, 
that,  at  Mr.  Kynnersley's  death,  an  account 
should  be  taken  of  all  sums,  which,  at  the 
time  of  the  execution  of  the  deed,  were 
owing  from  Clarke  to  Lord  Ormonde,  and 
of  subsequent  advances,'  the  case  might 
have  been  otlterwise.  Consistently  with 
this  deed,  Lord  Ormonde  might  have  en- 
forced the  payment  of  every  shilling  of  his 
debt.  This  part  of  the  deed,  therefore, 
affords  no  implication  of  an  agreement  of 
forbearance ;  and  I  can  find  no  other  part 
of  the  deed  from  which  ^  any  such  implica- 
tion can  be  drawn. 

*  Nay,  there  is  another  part  of  the  deed 
which  directly  negatives  such  an  implica- 
tion :  I  allude  to  that  clause  in  which  Mr. 
Clarke,  as  between  those  who  may  ckim 
his  estate,  expressly  stipulates,  that  all  his 
estates  and  effects,  real  and  personal,  other 
than  those  comprised  in  the  term  for  years, 
should  be  exonerated  from  the  payment  of 
those  sums,  the  payment  of  which  to  Lord 
Ormonde  was  thereby  provided  for.    LotA 


Ormonde  is  excluded  from  being  a  party 
to  this  engagement.  Now,  unless  the  par-  , 
ties  had  considered  that  Lord  Ormonde 
was  at  liberty  to  pursue  his  remedies  for 
obtaining  payment  of  his  debt  in  any  other 
manner  than  by  means  of  the  terms  of 
years,  what  would  be  the  meaning  of  such 
a  stipulation  ?  If  Lord  Ormonde  was  not 
at  liberty  to  pursue  those  remedies,  no 
other  part  o£  Clarke's  property  could  by 
possibility  have  been  made  liable. 

If  it  were  to  be  admitted,  that  a  con- 
tract of  forbearance  on  Lord  Ormonde's 
part  would  have  made  this  deed  usurious  ; 
yet,  here,  there  is  no  forbearance,  express 
or  implied.  There  is,  therefore,  no  pre- 
tence for  saying  that  the  deed  is  usurious. 

It  was  argued,  that  the  form  and  nature 
of  the  deed  afford  a  presumption,  that  the 
real  agreement  of  the  parties  might  be  usu- 
rious— that  the  agreement  probably  was, 
that  Lord  Ormonde  should  have  tlie  bene- 
fits secured  to  him  by  this  deed,  and  that 
he  should  forbear  to  enforce  immediate 
payment  of  his  demand.  By  evidence,  a 
Court  is  sometimes  forced  to  come  to  a 
conclusion,  that  the  agreement  of  tlie  par- 
ties is  nor  truly  stated  in  the  deed  which 
they  have  executed  :  but  without  evidence, 
no  such  conclusion  can  be  come  to. 

Mr.  Arkwright  must  specifically  perform 
this  contract. 

I  cannot  bring  myself  to  think,  that  any 
serious  doubt  exists  here.  But  since,  un- 
fortunately, a  doubt  has  been  raised,  the 
decision  of  the  House  of  Lords  is  the  only 
protection  which  the  purchaser  can  receive. 


The  decree  having  been  enrolled,  Mr. 
Arkwright  appealed  to  the  House  of  Lords. 

The  Lords  affirmed  the  decree  of  the 
Vice  Chancelbr. 


1825.  \     XLWORTHT   V, 

May  II.  June  15,  26.  3  bird. 

fVhert,  in  an  agreement  for  a  separation 
betfveen  husband  and  ntife^  trustees  covenant 
to  indemnify  the  husband  against  the  nife^s 
debts,  that  is  a,  sufficient  consideration  for  the 
agreement ;  and  the  Court  mill  not  refuse  tO 
carry  such  an  agreement  into  effect. 

Though^  generally  speaking,  the  policy  of 
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the  km  will  not  jfermit  the  compromise  of 
indictments;  yet  assaults  are  considered  to 
he  so  much  in  the  nature  of  private  injuries, 
rather  than  of  public  offences,  that  it  is  allow- 
ed to  compromise  iwUctmentsfor  assaults, 

Semble — That  the  doctrine,  that  it  is  ille- 
gal to  comjyroniise  indictments,  is  not  confined 
to  indictments  for  felonies. 

The  bill  was  filed  by  Thomas  Elworthy, 
William  Elworthy,  and  Mary  Bird,  against 
William  Bird.  It  stated,  that  in  the  year 
1811,  Mary  Bird,  one  of  the  plaintiffs,  and 
William  Bird,  the  defendant,  intermarried, 
and  they  resided  together  for  some  time ; 
that  afterwards  William  Bird  began,  with- 
out the  least  provocation,  to  beat  Mary 
Bird' with  extreme  harshness  and  cruelty, 
until  at  length,  finding  her  life  in  danger 
from  his  continual  violence  and  ill  usage, 
she  was  compelled,  in  or  about  the  month 
ofiuly,  1821,  to  leave  him;  that  she  ac- 
cordingly removed  to  the  house  of  Mr. 
Elworthy,  her  father';  that  upon  that 
occasion  William  Bird  agreed  to  make  an 
allowance  of  50/.  per  annum  to  Mary  Bird, 
for  her  maintenance,  and  gave  orders  to  his 
attorney,  to  prepare  an  agreement  in  writing 
for  that  purpose  ;  that  the  attorney  accord- 
ingly prepared  a  drafl  thereof,  which,  how- 
ever, never  was  engrossed;  that  William 
Bird  afterwards  refused  to  pay  the  annuity, 
or  to  advance  any  sum  whatever  to  his  wife 
for  her  support ;  that  she  was  in  conse- 
quence reduced  to  a  state  of  great  distress  ; 
and  in  the  month  of  February  1822,  re- 
turned to  her  husband's  house,  when  he 
treated  her  with  increased  cruelty,  and 
confined  her  in  a  dark  and  unwholesome 
room,  without  sufficient  and  proper  food, 
and  frequently  struck  aud  beat  her  with 
great  violence,  and  caused  his  workmen  and 
apprentices  to  beat  and  otherwise  maltreat 
her,  and  subjected  her  to  various  other 
insults  and  outrages  ;  and  that  through  the 
interference  of  the  plaintiffs,  Thomas  and 
William  Elworthy,  an  order  was  obtained 
from  a  magistrate  for  releasing  her  from 
the  confinement  in  which  her  husband  had 
placed  her ;  in  consequence  of  which  she 
was  set  at  liberty,  and  William  Bird 
was  bound  over  to  keep  ^he  peace  to- 
wards her.  The  bill  further  stated,  that 
the  plaintiffs  caused  bills  of  indictment  to 
be  preferred  against  William  Bird  and  his 


workmen  and  apprentices,  for  the '  violent, 
assaults  committed  by  them  upon  Mary 
Bird ;  that  tlie  indictments  stood  for  trial  be* 
fore  the  justices  of  the  peace  for  the  county 
of  Somerset,  at  the  general  quarter  sessions 
held  for  that  county,  in  the  month  of  July 
1822  ;  that  tlie  indictment  against  William 
Bird  was  first  tried^  and  the  case  being 
clearly  proved  against  him,  he  was  found 
guilty  ;  that,  upon  the  verdict  against  Wm. 
Bird  being  returned,  the  justices  expressed 
their  opinion,  that,  under  the  circumstances 
of  the  case,  it  would  be  best  that  the  dis- 
putes and  differences  between  William  Bird 
on  the  one  part,  and  his  wife  and  her  rela- 
tions on  the  other,  should  in  some  manner 
be  accommodated ;  that,  in  consequence  of 
such  recommendation,  a  conversation  took 
place  between  the  counsel  and  attorney  of 
Mrs.  Bird  and  her  relations,  and  the  coun- 
sel and  attorney  of  William  Bird,  with*  a 
view  to  effect  an  arrangement,  pursuant 
to  the  recommendation  of  the  Court ;  and 
that,  in  a  short  time,  with  tlie  authority  and 
consent  of  William  Bird,  and  of  Mary  Bird 
and  Thomas  Elworthy  and  Wm.  Elworthy, 
they  came  to  an  agreement  which  was  re- 
duced into  writing,  and  signed  by  the 
Honourable  Thomas  Erskine,  the  counsel 
for  William  Bird,  on  his  behalf,  and  by 
Charles  Carpenter  Bompass,  esq.  the  coun- 
sel  for   the  prosecutors,   on  their  behalf* 

That  agreement  was  as  follows ; 
.  "  Rex  against  IV,  Bird^ 

^*  Upon  a  verdict  of  guilty  in  this  cause, 
a  nominal  fine  was,  by  the  consent  of  the 
prosecutrix,  imposed  on  the  defendant. 

"  It  being  agreed  that  a  deed  of  separation 
shall  be  executed  by  Mr.  and  Mrs.  Bhrd, 
and  Thomas  Elworthy,  tlie  father  of  Mrs, 
Bird,  and  William  Elworthy,  her  brother, 
who  shall  be  trustees  in  her  behalf,  by  which 
501.  a  year  for  her  life,  payable  quarterly 
by  the  said  Mr.  Bird,  shall  be  sufficiently 
secured  to  Mrs.  Bird,  to  commence  from 
the  1st  of  January,  1821,  the  arrears  of 
which  to  be  paid  tiy  the  said  William  Bird ; 
and  also  covenants,  on  the  part  of  Mr.  Bird,.- 
not  to  molest  Mrs.  Bird ;  and  also  cove- 
nants, from  Thomas  Elworthy,  the  father 
of  Mrs.  Bird,  and  William  Elworthy,  the 
brother,  to  indemnify  William  Bird  against 
the  debts  of  Mrs.  Bird,  and  that  Mr.  Bird 
should  not  be  molested  by  her  ;  all  actions 
and  indictments  which  had  been  brought, 
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and  pt€£ertedy  and  vrhich  w«re  sdl!  (vroceed- 
ing,  ibr  any  manner  or  thing  done  or  said 
by  Mr.  Bird  and  Mrs.  Bird,  or  either  of 
t&em,  or  by  their  respective  relations  and'ser- 
vwits,  or  any  or  either  of  them,  relating  to,  or 
conneeted  with,  the  condiiet  either  of  Mr. 
onr  Mrsr.  Bird,  gnS  all  actions^  then  pending* 
against  any  other  person  for  criminal'  con- 
versation trith-  Mrs;  Bird,  should  be  dis- 
contihned,  and  that  no  iurdier'actions  shonld 
be  brought,  or  proeeedings  had.  For  or  on* 
account  of  any  thing  done  or  said  to>  or  by 
Bfr.  and  Mrs.  Bird,  or  their  respective  fav 
sniies  or  servants,  up  to  and  including  die 
date  of  that  agreement. 

"  Mr.  T.  Erskine,  oounsel  for  the 

defendant. 
"  Mnr.  C.  C.  Bompass,  counsel  for 

the  plaintiffs," 

The  bill  fbrther  atllegcrdV  that  the  sulr- 
rtance  of  the  agreementf  war  st&ted  to,  or 
in*  the  presence  and  hearing  of,  the  justices ;' 
that  they  approved  of  the  agreement,  con- 
Mnted'  tfaeretOj  and'  sanctioned'  tlie  samcf ; 
tBat  in  consequence*  thereof,  diey  sentehcecf* 
W.  Bird  to- a  fhie  of  1*0^  only,  and  ordered* 
tite*  trials  of  the  other  indSttmenfr  to  be  ne- 
niited ;  that,  in  pursuance  of  the  agreement, 
me  plaintifls  discontinued  the  prosecution 
ofy  or  ceased  from*  proseciuting  tlie  otfaef 
indictments,  and  the  deftmdknts  in  the  same* 
had  in  consequence  been  acquitted ;  that 
the  plaintiffs  had,  in'  other  respects,  per- 
formed the  agreement  on  their  parts,  and 
had  caused  a  oirafl  of  a  deed  to  be  prepared' 
pursuant  thereto ;  and  dlattfaey  had  applied^ 
to  WiHiam  Bird,  and  had  requested  him  to 
perform  the  agreement  oit  his  part,  and'  to 
eatecute*  a'proper  deed  fbr  securing  the  al- 
lowance'of^O/.  per  annum  to  his  wife,  and 
to  pay  die  arrears  then  due  to*  her,  offering, 
at  the  same  time,  upon  hitr  executing*  sudl 
a^  deed,  to  give  him  a:  pk*oper  indemnity 
against  the  debts  of  hirwife,  btit  that  he 
had  refused  to  comply  with  these'  requests. 

The  bin,  ailer  stating  that  William  Bird 
pretended  that  he  had  never  auiHoriKed  any 
person  to  sign  the  agreement  on  his  behalf, 
charged  diat  the  contrary  of  such  pretence 
was  true  ;  that  Mr.  Ersjcine,  the  counsel, 
ttnd  Mr.  Poole,  the  attorney  of  William 
Aird,  while  they  were  in  treaty  with  the 
counsel  ctnd  attorney  of  the  plaintiffs^  rela- 
tive to'die^  8fi>res&id  agreement,  firom  tone 


to  tittie^  made  dommumcations'  to  die  defen- 
diitnt  relative'  to  the*  same,  and  constdted 
him  as  to  the  terms  of  the  compromise; 
that  he  made  some  objections  to  the  terms 
which  had  been  suggested,  and  desired  that 
terms,  in  some-  respects  difierent,  should  be 
proposed ;  but  diat  he  fmally  consented  to 
the  agreement,  and  signified  his  consent  to 
Mr.  Poole ;  and  that  Mr.  Erskine  signed  the 
same*  on  his*  behalf,  and  with  his  knowledge, 
and  by  his  authority.  It  was*  also  charged, 
that  the  defendant  had  adopted  and  acted 
under  the  agreement;  for  having,  on  or 
about  the  6di'  of  May,  182^,  commenced 
an  action  against  Elizabedi  Elworthy,  he 
Was'  advised,  by  his  soHcitor  and  counsel, 
that  die  same  was  comprehended  within  die 
termr  of  the  Agreement,  and  he  therefore, 
and  in'  pursuance  of  such  agreement,  aban* 
doned  the  action,  and  did  not  proceed 
therein.  Further,  die  bill  charged  that  the 
plaintiff,  Eliasabeth  Elworthy,  waa  and  aK 
ways  hAd  been  ready  and  wflfing  to  return 
to;  and  live  with- her  husband,  if  he  would 
treat  her  with  kindness  and  affection,  but 
that'he  refbsed  to  receive  her,  alid  threat- 
ened, in  ca^  of  Her  returning,  to  repeat  hie 
fermer'ill  usage ;  that  the  cruelty  and  vio- 
lence of  hi^  conduct  had  been  such  as  to 
entidb'  her  to*  a  divorce  and  alimony  in  an 
ecclesiastical  ceur^  but  that,  in  consequence 
of  die  agreement,  she-  had  not  commenced 
any  proceedings  for  that  purpose  ;  and  that 
he  had  received,  as  Her  fortune,  two  sumff 
of  500/.,  whicH  were  in  hisr  hands. 

The  prayer  war,  that  the  agreement 
might  be  specifically  perfbrmed  and  carried 
into  execution ;  that  an  account  might  he 
taken  of  what  was  due  and  coming  from 
the  defendant,  in  respect  of  the  arrears  of 
iStie  allowance  of  50/.  per  annum  ;  and  diat 
he  might  be  decreed  to  pay  the  amount 
thereof  to  the  plaintiff,  Elisabedi  Elworthy ; 
and  thitt  he  might  fdso  be  decreed*  to  exe^- 
aittear  proper  d&ed^  and'tb  do  irir  necessary 
dcts  fbr  securbig  to  her  the  future  pay- 
ment of  the  allowance. 

To  this  billy  »  gjsneval  demurrer  was  put 
in. 

Mr.  H^M-nx^  Mth  JtuM  were  ia  sup*' 
port  of  the  bilH 

iHfn  Hart  and:  ififr.  Kchairds  Wj^y6tt»if 
the  demurrer. 

The  grounds  of  th^  dJbmurrer  were  two  :' 
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I.  This  was,  in  truth,  an  agreement  for 
a  separation  between  husband  and  wife; 
and  to  agreements  of  such  a  description,  it 
18  contrary  to  the  ..policy  of  a  court  of 
equity  to  lend  any  aid. 

n.  It  was  an  agreement  to  suppress  and 
compromise  indictments  for  ofiences  against 
the  ptibUc .- peace.  AU  such  agreements 
are  illegal;  for  an  indicttnent  is  not  a 
matter  of  private  interest,  but  of  public 
policy ;  and  the  olject  of  it  is*  not  to  pro- 
cure oompensation  for  injury  done  to  an 
individual,  but  to  protect  the  community, 
by  the  punishment  of  offences  injurious 
to  it. 

There  were  cited  the  following  cases  :^-* 
litgard^.  Johnson,  d  Ves.  jun.  $5ft. 
Si.  John  V.  St.  John,  11  Ves.  jun.  52S. 
WorruU  y.  Jacob,  $  Merivale,  258. 
DuffliKi  V.  TitUy,  7  Price,  586. 
Benmngton  v.  fVMis,  4  Barn.  &  Aid.  652, 
Annandale  v.  Harris,  2  P.  Williams,  443. 
Matthews  v.  Lee,  1  Mad.  558. 
Seelkng  v.  Crawley^  2  Vernon,  S86. 
Bateman  v.  Ross,  1  Dowe,  235. 
Cooky.  Wiggins,  10  Ves.  jun.  192. 
Wilkes  V.  Wilkes,  2  Dickens,  794. 
Jjoknson  v.  Ogtlbij,  3  P«  Williams,  279. 
Mayw  of  York  v.  PiUangton,  2  Atk.  302. 
LordMomUague  y.Dudman,  2  V.  sen.  39/}. 
Beachey  v.  Wingfield,  1 1  East,  48. 

On  the  other  hand,  it  was  contended, 
for  the  plaintiffi,  that,  where  a  husband  and 
wife  were  separated,  and  the  husband 
agreed  to  allow  the  wife  a  maintenance, 
and  trustees  covenanted  to  indemnify  him 
against  her  debts,  equity  would  execute 
such  a  contract.  In  such  an  agreement, 
there  was  nothing  .immoral  or  contrary  to 
public  policy ;  and  the  engagement  of  the 
trustees  was  a  sufficient  consideration 
moving  towards  the  husband.  In  the  pre<^ 
sent  case,  there  was  the  additional  circum- 
stance, that  the  wife  was  willing  to  return 
and  discharge  -her  conjugal  duties ;  but  the 
husband  refused  to  receive  her,  and,  in  case 
of  her  return,  threatened  to  repeat  that  cruel 
UBinge  whicii  had  already  dnven  her  from 
her  lioiiia.  ^^ 

As  jto. the. other  |pround  of  objection^  it 
was  contended,  that  the  illegality,  of  omn* 
poimding  indictments  extended  only  to 
indictments  for  felony.  But  assaults  had 
been  considered  as  private'injuries, 
Vol.  m.    CH. 


rather  than  public  crimes;  and  to  com- 
promise them  had  always  been  permitted. 
And,  though  a  compromise  of  a  criminal 
prosecution,  made  out  of  court,  might  be 
objectionable ;  such  a  compromise  in  court, 
and  made  with  the  approbation  of  the  Court, 
could  not  be  impeached. 

The  following  cases  were  cited  :-^ 

Guth  V.  Guth,  3  Bro.  C.  C.  614. 
Angier  v,  Angier,  3  Prec.  Chanc.  407. 
Heady. Head,  1  Ves. sen.  17,  3 Atk. 549. 
Fletcher  v.  Fletcher,  2  Cox,  99. 
Freeman  Y.  Moore,  1  Bro.  P.  C.  237. 
Duke  of  Beaufort  V.  Roy,  2  Atk.  190« 
FaUows  V.  Taylor,  7  Term  Rep.  475. 
Edgcombe  v.  Rodd,  5  East,  299. 

Vice  Chancellor. — One  of  die  pkdntifi&f 
Mary  Bird,  is  the  wife  of  the  sole  defendant; 
and  the  two  other  co-plaintiffs  are  her 
father  and  brother*  The  bill  is  filed  for 
the  specific  performance  of  an  agreement 
set  forth  in  the  pleadings,  which,  was  enter- 
ed into  on  the  part  of  counsel  representing 
the  husband  and  wife  respectively* 

To  the  bill,  a  general  demurrer  has  been 
put  in ;  and  the  demurrer  at  the  bar  is 
supported  on  two  grounds : 

First,  that  a  court  of  equity  will  not 
execute  an  agreement  for  separation  be- 
tween husbimd  and  wife;  secondly,  that 
this  agreement  is  not  a  legal  agreement, 
because  it  stipulates  that  all  indictments 
which  had  been  preferred  against  Mr.  Bird, 
for  any  matter  or  thing  done  by  him,  should 
cease,  and  that  certain  indictments  for 
assault,  which  had  been  found  against  his 
servants,  should  be  discontinued. 

It  is  true,  as  a  general  principle,  that  a 
court  of  equity  will  not  support  a  suit  for 
specific  performance  of  an  agreement  for 
separation  between  husband  and  wife.  But, 
on  the  other  hand,  it  has  been  uniformly 
decided,  that  where  trustees  enter  into  an 
engagement  to  indemnify  the  husband 
against  the  wife's  debts,  that  is  a  consi- 
deration for  the  agreement;  and  a  court 
of  equity  has  not  refused  to  perform  such 
an  agreement. 

The  other  objection  to  the  agreement  is, 
that  it  invc^ves  a  compromise  of  public 
justice  ;  for  one  of  tl^e  terms  of  it  is,  that 
there  is  to  be  a  discontinuance  of  certain 
indictments  for  assault,  which  had  been 
preferred  and  found* 

f  C 
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Generally  speaking,  the  policy  of  the  law 
does  not  permit  the  compromise  of  indict- 
ments, on  account  of  the  interest  that  be- 
longs to  them  in  a  public  point  of  view. 
The  authorities  seem  to  confine  this  doc- 
trine to  indictments  for  felonies.  I  think 
it,  may  be  extended  to  other  offences  be- 
sides felonies.  But  the  question  here  is, 
whether  it  is  to  be  extended  to  indictments 
for  assault.  And  on  the  authorities^  it 
seems  to  me,  that  assaults  are  considered 
to  be  so  much  in  the  nature  of  private 
injuries,  rather  than  of  public,  that  it  is 
permitted  to  compromise  indictments  for 
assault.  *  . 

The  second  objection,  therefore,  fails,  as 
well  as  the  first ;  and  the  demurrer  must 
be  overruled. 


June  £9 
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STBAKGE  0.  DASHWOOD. 


Semble — Where  one.  of  the  plaintiffs  is  an 
attesting  witness  to  an  instrument^  the  proof 
of  the  execution  of  which  is  essential  to  the 
defendant's  case^  it  is  enough  for  the  defendant 
to  prove  tlie  hand-writing  of  that  plaintiff. 

One  of  the  plaintifis  was  the  attesting 
witness  to  a  bond,  the  execution  of  which 
it  was  essential .  to  the  defendant's  case  to 
prove. 

The  defendant  now  moved,  that  publica* 
tion  might  be  enlarged,  and  that  he  might 
be  at  liberty  to  eauanine  that  plaintiff  as  a 
witness. 

Mr,  Treslove  appeared  for  the  motion ; 
Mr,  Pepys,  contra. 

Vice  Chancellor. — The  defendant  is  en- 
titled to  the  order.  My  (pinion,  however, 
is,  that  it  will  be  sufQcient  for  him, to  prove 
the  hand-writing  of  the  plaintiff  as  an  at- 
testing witness  to  the  bond. 


OWEN  V.  PUGH. 


1825.  ") 
June,  y 

Upon  a  bill  filed  by  creditors,  whose  debts 
are  charged  upon  the  real  estate,  no  decree 
for  the  sale  of  the  real  estate  can  be  made, 
unless  by  consent,  until  the  Master  has  re 
ported^  that  the  personal  estate  is  insi^ficiefUf 


even  though  its  insufficiency  should  be  admit" 
ted  by  the  executors. 

The  bill  was  filed  by  creditors,  whose 
debts  were  charged  on  the  real  estate.  The 
insufHciency  of  the  personal  assets,  for  the 
payment  of  debts,  was  admitted  by  the  exe- 
cutors. 

Some  of  the  parties  interested  in  the  real 
estate  were,  from  coverture  or  infimcy,  in- 
capable o£  consenting  to  a  decree. 

For  the  plaintiffs,  it  was  asked,  that  the 
decree  might  contain  a  direction  for  the  sale 
of  the  real  estate. 

The  Vice  Chancellor  said,  that  he  bould 
not  make  such  a  decree ;  for  whether  the 
real  estate  ought  or  ought  not  to  be  sold» 
depended  on  the  result  of  the  accounts  of 
the  personal  estate.  The  statement  of  the 
executors,  with  respect  to  the  deficiency  of 
the  personal  assets,  was  of  no  avail ;  for  it 
did  not  conclude  those  who  were  interested 
in  the  real  estate. 

It  was  then  asked  that  the  decree  might 
order,  that  the  Master,  if  he  found  the  per- 
sonal estate  insufficient,  might  then  proceed 
to  sell  the  real  estate. 

Vice  Chancellor, — Neither  can  the  Court 
give  such  a  direction  ;  for  exceptions  may 
be  taken  to  the  Master's  report,  which  may 
vary  his  finding  with  respect  tothe  personal 
estate.  Such  a  decree  can  be  m^e  only 
by  consent ;  and  here  the  parties  are  not 
competent  to  give  consent. 


1825 
June 
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The  residuary  ^  legatee  of  a  testator  hao* 
ing  assigned  her  residue  .  to '  trustees  upon 
certain  trusts,  and  the  trustees  having  pos" 
sessed  themselves  of  the  property,  the  cestuis 
que  trust  file  a  bill  for  an  account  against 
the  trustees  : — Held,  that  the  personal  reprer 
sentatives  of  the  testator  are  necessary  parties 
to  the  suit, 

A  testator  had  left  the  residue  of  his  pro- 
perty to  his  widow.  The  executors,  after 
paying  his  debts,  permitted  her'  to  posisess 
herself  of  the  residue ;  and  she,  previously 
to  her  second  marriage,  assigned  that  residue 
to  trustees,  for  her  children.  These  trus- 
tees [iossettied  themselves  of  the  propex^. ; 
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The  children  now  filed  a  bill  against 
the  trustees,  for  an  account  of  the  trust 
property. 

,    Mr.  Treslave  appeared  for  the  plaintiffs. 

An  objection  was  taken  of  a  defect  of 
parties;  because  there  was  no  personal 
representative  of  the  original  testator  before 
die  court.  A  bill  for  an  account  might  at 
any  time  be  filed  against  the  executors ; 
and  tlien  it  would  be  necessary  to  take  over 
again  the  account  which  was  now  sought. 

To  this  it  was  replied,  that  the  plaintiffs 
did  not  wish  to  have  the  accounts  of  the 
testator's  estate  taken.  They  wished  merely 
for  an  account  of  so  much  of  it,  as  they 
could  show  had  come  into  the  hands  of-  the 
defendants. 

The  Vice  Chancellor  was  of  opinion,  that 
the  personal  representatives  of  die  original 
testator  were  necessary  parties;  for  the 
trust  fund  itself  could  not  be  ascertained, 
witliout  taking  the  accounts  of  that  testator's 
estate. 


1S25 
June 
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SLAW2N  V.  FAR8IDE. 
nULON  V,  DAWSON. 


A  testatrix  devises  her  messuases.  build- 
tngsy  landsy  tenements,  and  hereditaments,  to 
trustees  and  their  heirs,  and  bequeaths  all 
her  personal  chattels  and  effects  to  the  same 
trustees,  tfteir  executors,  administrators,  and 
assigns,  directing  them  to  sell  both  spe- 
cies of  property,  and  to  keep  two  distinct 
accounts :  tlie  one,  of  the  monies  arising  from 
the  sale  of  her  messuages,  lands,  tenements, 
and  hereditaments ;  the  other,  of  her  personal 
estate  thereby  made  saleable,  and  legally 
applicable  to  the  charitable  purposes  tfterein 
expressed :  she  further  directs  that  her  debts 
and  legacies  (except  those  given  to  charities) 
should  be  paid  out  of  the  produce  of  Iter  r^al 
estate ;  that  the  legacies  to  charitable  uses 
should  he  raised  out  of  the  personal  estate ; 
and  in  case  the  former  fund  was  insufficient 
to  pay  the  legacies  charged  upon  it,  that  the 
personal  estate  should  be  applied  to  make  up 
the  deficiency;  and  she  adds,  that,  if  any 
part  of  her  personal  estate  should  remain  un-' 
disposed  of  after  satisfying  the  specified 
charges  on  it,  she  gives  t/te  residue  of  her 


said  estate  and  effects,  not  thereby  otherwise 
disposed  of,  to  C. ; — Held, 

.  That  the  surplus  of  the  personal  estate^ 
afterpayment  of  the  charitable  legacies,  was 
not  applicable  to  the  payment  of  her  debts 
and  general  legacies,  in  ease  of  her  real 
estate ; 

That  the  chattels  real  of  the  testatrix^ 
were  included  in  her  devise  of  her  messuages^ 
lands,  buildings,  and  hereditaments ; 

That  tlie  surplus  of  the  real  estate,  after 
payment  of  debts  and  legacies,  did  not  pass 
by  the  residuary  clause ; 

That  the  heir-at-law  of  the  testatrix  took 
that  surplus  as  money,  and  not  as  land. 

•    Alice  Shepherd,  by  her  will,  bequeathed 
as  follows : — "  I  do  hereby  give,  devise, 
and  bequeath,  all  my  messuages,  dwelling- 
houses,   and  buildings,   lands,    tenements, 
hereditaments,  and  real  estate  whatsoever 
and  wheresoever,  and  of  what  nature  or 
kind  soever,  not  hereby  otherwise  disposed 
of,    the   copyhold    part  whereof   I   have 
surrendered    to   the  use  of  this  my  will, 
with  the  rights,  privileges,  members,  and 
appurtenances  thereto  respectively  belong- 
ing, unto  and  to  the  use  of  my  friends,  the 
Rev.  John  Tripp,  Watson  Farside,  Esq., 
and  Robert  Stockdale,  Esq.,   their  heirs, 
executors,  administrators,  and  assigns,  ac- 
cording to  the  nature  and  tenure  thereof 
respectively,  upon  the  trusts  nevertlieless, 
and  to  and  for  the  uses,  intents,  and  pur- 
poses, and  under  and  subject  to  the  provi- 
sions   and   declarations    hereinafter  men- 
tioned, expressed,  and  declared,  of  and  con- 
cerning the  same.     And  I  do  hereby  give 
and  bequeath  unto,  and  to  the  use  of,  the 
said  John  Tripp,  Watson  Farside,  and  Ro- 
bert Stockdale,  their  executors,  administra- 
tors, and  assigns,  all  my  money,  securities 
for  money,  goods,  chattels,  and  all  other 
my  personal  estate  and  effects  whatsoever, 
not  hereby  otherwise  disposed  of,  upon  the 
trusts,  and  to  and  for  the  uses,  intents,  and 
purposes,  and  under   and  subject   to   the 
provisoes  and  declarations  hereinafter  men- 
tioned, expressed,  and  declared  of  and  con- 
cerning the   same;  that  is  to   say,   upon 
trust,  that  they,  the  said  John  Tripp,  Wat- 
son Farside,  and  Robert  Stockdale,  and  the 
survivors   or  survivor   of  them,   and   the 
heirs,  executors,  and  administrators  of  such 
survivor,  do  and    shall,  as  soon  as  con- 
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veniently  may  be  afler  my  decease,  sell, 
and  absolutely  dispose  of,  all  and  singidar 
the  said  messuages,  buildings,  lands,  tetie- 
rtients,  hereditaments,  and  real  estate,  de- 
Tised  to  them  as  aforesaid ;  and  also  call  in 
and  compel  payment  of  all  sum  or  sums  of 
money  which  may  be  due  and  owing  me  ait 
the  time  of  my  decease  ;  and  do  and  shall 
absolutely  sell  and  convert  into  moiiey,  all 
other  my  goods,  chattels,  and  personal 
estate  and  ^effects,  bequeathed  to  them  as 
aforesaid,  which  shall  not  consist  of  money ; 
and  that  they,  my  said  trustees,  do  and 
shall  keep  an  account  of  the  monies  and 
produce  arising  from  the  sale  of  my  said 
messuages,  buildings,  lands,  tenements,  he- 
reditaments, and  real  estate ;  and  also  a 
distinct  and  separate  account  of  the  ready 
money  that  I  may  happen  to  have  by  me  at 
the  time  of  my  decease,  and  of  my  money 
which  may  be  tlien  placed  out  at  interest ; 
and  also  of  the  money  arising  from  the  sale 
of  such  of  my  personal  substance  and  efiects 
as  are  hereby  made  saleable,  and  legally 
applicable  for  the  charitable  purposes  herein 
mentioned :  and  upon  further  trust,  ^at 
they,  the  said  John  Tripp,  Watson  Farside, 
and  Robert  Stockdale,  and  the  survivors  or 
survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  do  and 
shall,  in  the  first  place,  by,  with,  and  out  of 
the  money  to  be  raised  by  the  sale  of  my 
said  messuages,  buildings,  lands,  tenements, 
hereditaments,  and  real  estate,  devised  to 
them  as  aforesaid,  pay  and  discharge  all  my 
just  debts,  and  also  the  expenses  of  my 
ftmeral,  and  of  the  erection  of  a  tombstone, 
and  of  the  protection,  repairs,  and  preser- 

.  vation  thereof,  and  all  other  expenses  in 
anywise  concerning  my  burial,  and  also  the 
probate  and  registering  of  this  my  will,  and 

'  all  other  incidental  expenses  hereby  direct^ 
ed  to  be  paid  thereout ;  and,  upon  further 
trust,  that  they,  the  said  John  Tripp,  Wat- 
son Farside,  and  Robert  Stockdale,  and  the 
survivors  and  survivor  of  them,  and  the 
heirs,  executors,  and  administrators  of  such 
survivor,  do  and  shall,  by,  with,  and  out  of 
the  money  arising  from  the  sale  of  my  said 
messuages,  buildmgs,  lands,  tenements,  he* 
reditaments,  and  real  estate,  if  the  same 
shall  be  sufficient  for  that  purpose,  pay  and 
discharge  the  several  annuities  now  subsist- 
inK»  and  payable  under  and  by  virtue  of  the 
wm  of  my  late  brother,  Francis  Shepherd, 


deceased,  and  ajao  the  several  legacies  and 
sums  of  money  hereby  given  and  bequeath- 
ed, or  directed  to  be  paid  or  applied,  to  or 
for  the  use  of  the  several  legatees  and  per- 
sons afVer-mentioned,  except  the  annuities 
hereby  directed  to  be  paid  unto  my  relations, 
Mary  Guieseley  and  Sarah  Guieseley,  and 
also  except  the  legacies  and  sums  of  money 
hereby  directed  to  be  paid  or  applied  to  or 
for  the  charitable  uses  or  purposes  which  I 
hereby  direct  to  be  paid  or  applied  out  of 
the  money  I  have  in  my  possession  and  out 
at  interest  at  the  time  of  my  decease,  and 
out  of  the  money  to  arise  by  sale  of  such  of 
my  personal  substance  and  effects  as  are 
hereby  made  saleable,  and  legalfy  applica- 
ble for  such  purposes,  and  not  out  of  the 
money  arising  by  sale  of  my  said  mes- 
suages, buildings,  lands,  tenements,  heredi- 
taments, or  real  estate,  or  any  part  thereof. 
But  in  case  the  money  arising  from  the  sale 
of  my  said  messuages,  buildings,  lands,  te« 
nements,  hereditaments,  and  real  estate, 
shall  be  insufficient  for  the  payment  of  the 
several  annuities,  legacies,  and  suma  of 
money  hereby  directed  to  be  paid  there- 
with,, then,  upon  further  trust,  that  they, 
the  said  John  Tripp,  Watson  Farside,  and 
Robert  Stockdale,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor^  do  and 
shall,  after  having  first  paid  and  applied 
the  whole  of  the  money  arising  from  the 
sale  of  my  said  messuages,  buildings,  lands, 
tenements,  hereditaments,  and  real  estate, 
according  to  the  direction  of  this  my  will, 
pay  and  ap]^y  so  much  of  my  money  and 
personal  estate  as  may  be  necessary,  in  and 
towards  the  payment  of  the  several  lega- 
cies and  sums  of  money  to  and  for  the  use 
of  the  several  persons. after  mentioned.*' 
The  testatrix  then  directed,  that  the  said 
John  Tripp,  Watson  Farside,  Robert  Stock- 
dale,  and  the  survivors  and  survivor  of  them, 
and  the  executors .  and  administrators  of 
such  survivor,  should  pay  the  several  lega- 
cies and  sums  of  money  to  the  several  per- 
sons therein  mentioned  and  described,  and 
should  also  pay  certain  legacies  and  annui- 
ties to  divers  charitable  institutions  and 
purposes,  to  be  raised  out  of  her  ready  mo- 
ney, and  such  of  her  personal  estate  as  by 
law  she  could  or  might  charge  with  the 
payment  thereof.  In  one  of  these  bequests^ 
she  ordered,  that  a  sum  of  SfiOQLf  out  of 
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which  Uicy  were  to  be  satisfied,  sboald  be 
taken  "  out  of  sucb  part  of  the  money  as 
she  might  have  in  her  possession,  and  placed 
out  at  mteresty  at  the  time  of  her  decease ; 
ahd  of  the  money  arising  firom  the  sale  of 
ner  personal  estate  and  effects  thereby 
made  saleable  only,  as  mig)it  .legally  be 
applied  for  those  purposes^  and  not  out  of 
any  part  of  her  said  messuages,  lan4s,  tene- 
ments, hereditaments,  or  real  estate,  which 
she  might  die  seised  or  possessed  ofJ'  After* 
wards,  she  gave,  beaueathed»  and  directed 
as  follows : — **  And  should  any  part  of  my 
personal  estate  and  effects  still  remain  ua- 
disposed  of,  after  satisfyipg  all  roy^  just 
debts,  and  funeral  and  other  >  incidei^al  ex- 
penses, and  providing  for  the  said  chari- 
ties herein  mentioned,  ar^  intended  (or  be 
hereby  established  and  augi^ented,  and 
paying  the  several  legacies''  and  sums  qf 
money  herein  bequeathed,  or  directed  to  be 
paid  diqreout,  then,  upbn  fiirther  trust,  that 
they,  my  said  trustees,  shall  and  do  P&y 
and  transfer  the  residue  and  remainder  of 
my  said  estate  and  effects,  not iiereby  other- 
wise disposed  of,  unto  my  relation,  the 
Rev.  Dr.  Craven,  his  executors,  adminir< 
'strators,  and  assigns,  to'  ahd  for  his  and 
their  own  use  and  benefit;^'  liiastly,  the 
testatrix  appointed  Jdbn  Tripp,  Watson 
Farside,  and  Robert  Stockdale,  executors  of 
her  will. 

The  testatrix  died  in  1808,  leaving  Philip 
Dixon  her  heir-at-law.  The  estates  were 
sold  by  Stockdale  in  the  lifetime  of  Philip 
Dixon,  who  died  in  1811,  leaving  William 
Dixon  his  heir-at-law.  >  William  Dixon 
subsequently  died,  leaving  Mrs.  Slawin  his 
heiress-at-law. 

Some  of  the  real  estates  were  chattels  for 
years.  The  produce  of  the  real  estates  bad 
been  more  than  sufficient  to  pay  the  debts 
of  the  testatrix,  her  funeral,  testamentary, 
and  incidental  expenses,  the  annuities  pay- 
able under  the  wul  of  her  brother,  and  her 
own  legacies.  The  personal  estate  was 
more  than  sufficient  for  the  payment  of  the 
charitable  bequests. 

The  questions  arose  between  the  difierent 
persons  interested  in  the  testatrix's  real  and 
personal  estate. 

The  first  question  was,  whether  the  sur- 
plus of  tlie  personal  estate  of  the  testatrix, 
after  payment  of  the*  charitaUe  legacies^ 


oug^  not  to  be  applied  in  discharge  pf  hi^ 
debts  and  bequests  in  ease  of  her  real 
estate. 

A  second  question  was,  whether  chattels 
real  were  included  in  what  the  testatrix 
described  as  ber  personal  estate,  or  whether 
they  passed  by  the  words  by  which  ^e  de- 
scpbed  her  real  estate. 

A  tlurd  question  was,  whether  the  sur- 
plus produce  of  .the  real  estate  passed  by 
the  residuary  bequest; 

The  last  question  was,  if  the  surplus  of 
the  real  estate  dtid  not  pass  by  4ie  re$iduary 
bequest,  to  nfbon  did  it  belong,«nd  whether 
was  it  «lan|l  or  lAdney  in  the  hands  of  the 
person  en^tle^  to  it. 

The .  suit  had  come  on  to  a  hearing  in 
I82S,(I)  but  ^as  then  ordered  to  stand 
over,  because  the  pleadings  were  not  in  a 
form  which  enabled  the  Court  to  determine 
the  question  as  to  the  respective  claims  of 
the  real  aad  personal  representatives  of 
Philip  Dixon,  the  heir-at-law,  to  the  surplus 
of  the  real  estate.  *  To  cure  that  defect,  the 
present  plainfiQs,  being  the  survivors  of 
Philip  Dixon,  ffled  their  cross  bill,  asserting 
their  right  to  that  surplus  as  part  of  his 
persond  estate. 

Mr»  Hartf  Mr.  Hofne^  Mr*.  Sugden^  Mr* 
Berber,  Mr,  Tmneyt  and  Mr*  Danielf  ap- 
peared fqr  th.e  diSbreUt  parties  interested. 

The  case  having  been  argued  at  great 
length — 

The  Vice  .CktmctUor  pronounoed  judg« 
meht  as  follows :~' 

This  18  a  case  in  which  there  are  several 
very  nice  questions. 

'  The  testatrix  expresdy  directs  the  pro- 
duce of  her  real  estate  to*  be  applied  to  the 
payment  of  ber  just  debts,  fi^neral  and  tefl«* 
tanKBtary  expenses^  and  of' her  general 
legacies,  except  the  legacies  given  by  her  to 
oluiritable  purposes  V  and  she  orders  that 
her*  i»eraon^  estate  bv  law,  applicable  to 
oharitable  purposes,  niall  only  be  applied 
in  payment'of  her  debts,  funend  and  testa- 
mentary expenses,  and  general  legacies,  m 
case  the  produce  of  her  real  estaite  shall 
prove  insufficient.  She  then  directs  the 
payment  of  her  charitable  legacies  out  of 
her  personal  esiate,  ^vrhich  is  by  law  so  ap- 

(1)  See  Law  Jounal,  vol.  i.  p.  1^«  Cbanc. 
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plicable,  and  gives  over  the  residue  of  it  to 
her  relation,  Dr.  Craven. 

The  first  point  made  is,  that,  when  the 
testatrix  made  the  produce  of  her  real 
estate  first  applicable  to  tlie  payment  of  her 
just  debts,  funeral  and  testamentary  ex-* 
penses,  and  general  legacies,  her  only  pur- 
pose was  to  insure  the  payment  of  her 
charitable  legacies,  by  primarily  relieving 
the  personal  estate  from  the  burden  of  pay- 
ing her  debts,  funeral  and  testamentary  ex- 
penses, and  general  legacies  ;  and  that, 
when  her  charitable  legacies  were  paid,  it 
was  not  her  intention  that  the  surplus  of 
her  personal  estate  should  be  relieved  from 
the  charge  to  which  it  would  otherwise  be 
liable. 

I  admit  that  it  is  probable,  that  the  only 
intention  of  the  testatrix  in  this  arrange- 
ment was,  to  secure  the  payment  of  her 
charitable  legacies ;  but  as  she  has  directed 
that  her  money  and  personal  estate  shall 
'  not  be  applied  to  the  payment  of  her  gene- 
ral legacies,  &c.,  until  the  produce  of  her 
real  estate  is  exhausted,  the  Court  cannot, 
by  conjecture  as  to  her.  motives,  control  her 
clearly  expressed  intention. 

In  stating  this  first  point,  I  have  spoken 
of  the  produce  of  her  real  estate  in  general 
terms.  But  when  she  directs  the  sale  of 
her  real  estate,  she  uses  the  words — *'  All 
the  said  messuages,  buildii^,  lands,  tene- 
ments, and  real  estate,  devised  to  them  as 
aforesaid:"  and  the  second  question  is, 
whether  these  general  words  include  chat- 
tel interests  for  terms  of  years. 

It  may  be  stated  on  the  authoritieB,  that, 
if  these  general  words  are  not  aided  by  the 
.  other  words  of  the  will,  they  do  not  include 
chattel  leases.  But  in  a  subsequent  part  of 
the  will,  the  testatrix,  when  providing  for 
the  pajrment  of  some  of  her  charitable  lega- 
cies, <firects  that  they  shidl  be  .paid  out  of 
the  produce  of  the  sale  of  her  personal, 
estate  and  efEeets  legally  applicable  to  that 
purpose,  and  not  out  of  any  part  of  her> 
said  messuages,  lands,  tenements,  heredita- 
ments, or  real  estates  which  she  may  die 
seised  or  possessed  of.  These  latter  words, 
according  to  the  case  of  Addis  v.  Clement^' 
are  of  great  wei^t.     ■ 

Now,  the  testatrix  also  directs  two  dis- 
tinct accounts  to  be  kept  by  her  trustees  ;t-~ 
the  one,  *'  of  the  monies  and  produce  arising 
firom  the  sale  of  her  said  messuages,  build- 


ings, lands,  tenements,  hereditaments,  and 
real  estate ; "  the  other,  of  the  monies 
which  she  may  have  by  her  at  her  death,  of 
her  monies  placed  out  at  interest,  and  of  the 
money  arising  firom  the  sale  of  her  personal 
effects,  legally  applicable  for  the  charitable 

Purposes  mentioned  in  the  will.  She  must 
ave  intended  the  produce  of  her  chattels 
real  to  be  included  in  the  one  or  the  other 
of  these  accounts.  They  could  not  be  in- 
cluded in  the  latter,  and  it  is  consistent 
with  her  whole  intention  that  they  should 
form  a  part  of  the  other  account.  My 
Opinion,  therefore,  is,  that  the  produce  of 
the  chattels  real  is  applicable  to  the  pay- 
ment of  tlie  testatrix's  debts,  funeral  and 
testamentary  expenses,  and  general  legacies. 
The  produce  of  the  real  estate,  and  of  the 
chattels  real,  was  more  than  sufficient  for 
the  pa3rment  of  the  testatrix's  debts,  funeral 
and  testamentary  expenses,  and  of  her  ge- 
neral legacies  ;  and  the  third  question  is — 
what  is  to  become  of  the  surplus  of  that 
produce — is  it  undisposed  of,  or  does  it  go 
to  Dr.  Craven  ? 

.  The  testatrix,  after  directing  that  her 
trustees  shall  pay  the  several  charitable 
legacies  which  she  enumerates,  provides' 
thus : — •"  And  if  any  part  of  my  personal 
estate  and  effects  should  remain  undis- 
posed of,  aher  satisfying  all  my  just  debts, 
and  funeral  a^d  other,  incidental  expenses, 
and  providing  for  the  said  charities  herein 
mentioned,  and  intended  hereby  to  be  esta- 
blished and  augmented,  and  paying. the  seve- 
ral legacies  and  sums  of  money  herein  be- 
queathed or  directed  to  be  paid  thereout, — 
then,  upon  further  trust,  that  they,  my 
said  trustees,  shall  and  do  pay  and  transfer 
the  residue  of  my  said  estate  and  effects,  not 
hereby  otherwise  disposed  of,  unto  my  rela- 
tion, the  Rev.  Dr.  Craven,  his  executors,' 
administrators,  and  assigns,*  to  and  for  his 
and  their  own  use  and  benefit."  It  will  be 
remembered,  that  this  personal  estate  was 
expressly  subjected  to  the  payment  of  debts 
and  legacies,  in  case  the  produce  of  the  real 
estate  was  insufficient  for  those  purposes. 
The  testatrix  now  adds,  that,  if  any  part 
of  her  personal  estate  should  remain  un- 
disposed of,  afler  satisfying  all  the  purposes 
to  which  she  had  made  it  applicable,  she 
gives  the  residue  of  her  said  estate  and  effects 
to  Dr.  Craven.  Her  *  said  estate  iand  efiects* 
ia  necessarily  confmed  to  her  personal  estate 
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and  effects  undisposed  of.-'  This  clause, 
thereibre,  does  not  touch  the  surplus  pro- 
duce of  the  real  estate. 

This  surplus,  so  far  as  it  arises  from  the 
sale  of  the  freeholds,  .belongs  to  the  heir- 
at-law  of  the  testatrix ; — so  far  as  it  arises 
from  the  chattels,  to  her  next  of  kin. 

The  real  estate  was  sold  in  the  lifetime 
of  Philip  Dixon,  her  heir-at-law ;  but.  he 
died  before  any  division  took  place.  And 
another  question  is,  whether  the  surplus  of 
the  real  estate  was  vested  in  him  as  land 
or  as  money. 

I  ^adhere  to  the  principle  laid  down  in 
Smith  V.  Claxton^  (2)  that  where  the  whole 
real  estate  is.  properly  sold  by  the  trustee?, 
and  there  is  only  a  partial  disposition  of  the 
produce  of  it,  there  the.  surplus  belongs,  to 
the  heir  as  money.  The  surplus,  therefore, 
belongs  to  Philip  Dixon  as  money,  and  not 
as  land. 

'  The  questions  affected  both  the  real  and 
personal  estate  of  the  testatrix ;  so  that  the 
costs  of  all  parties  should  be  paid  out  of 
the  two  funds,  of  which  .the  testatrix  has 
directed  separate  accounts  to  be  kept,  in 
proportion  to  their  respective  amount. 
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:} 


STATHAH  V,  HUGHES. 


:} 


V.  WATSON. 
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•  WJien  a  purchaser  pays  into  court  part  of 
his  purchase  morufy,  and  it  is  invested  in 
stocit  the  vendor  suiUms  the  loss  and  enjoys 
the  henefit  of  subsequent  variatioM  in .  the 
price  of  the  funds, 

A  purchaser  having  paid  part  of  his  pur- 
chase money  into  court,  and  it  having  been 
invested  in  the  public  fmids,  the  question 
was,  whether  the  purchaser  or  the  vendor 
was  to  have  the  benefit  of  the  subsequent 
rise  of  the  stocks. 

The  Vice  Chancellor  decided,  that  the 
money,  from  the  time  of  its  being  paid  into 
court,  was  to  be  considered  as  the  money 
of  Che  vendor ;  and  that  he  was,  therefore, 
to  enjoy  the  benefit  and  sustain  the  loss  of 
subsequent  variations  in  the  price  of  the 
funds. 

<2)  4  Mud.  484. 


If  a  nil  which  prays  the  common  infunc- 
turn  is  amended^  and  the  defendant  obtains 
an  order  for  time  to  answer  the  amended  billf 
tlie  plaintiff  is  entitled  to  the  common  injunc^ 
tion,  although  no  injunction  was  obtained 
upon  the  original  bUl. 

The  original  bill  prayed  an  injunction  to 
restrain  proceedings  at  law.  Before  the 
plaintiff  could  obtain  the  common  injunc- 
tion, the  defendant  put  in  his  answer ;  and 
the  plaintiff  did  not  attempt  to  obtain  an 
injunction  upon  equity  confessed  in  the 
answer. 

Afterwards,  the  plaintiff  amended  his  bill. 
The  defendant  then  obtained  an  order  for 
time  to  answer  the  amended  bill;  upon 
which  the  plaintiff  took  the  common  in- 
junction as  of  course. 

An  application  was  now  made  to  dis- 
charge that  order. 

2'he  Vice  Chancellor  ordered  the  motion 
to  stand  over,  in  order  that  the  practice 
might  be  inquired  into. 

The  result  of  the  inquiry  was,  that  his 
Honour  determined,  that  the  common  in- 
junction, issued  upon  obtaining  the  order 
for  time  to  answer  tlie  amended  biU,  was 
regular;  and,  therefore,  the  motion  was 
refused. 


1825 
June 


:} 


V,   FIELDING. 


.    Where  a  defendant  to  a  bill  of  discovery' 
has  put  in  his  answer,  and  obtained  the  com- 
mon order  for  the  payment  of  his  costs,  it  is 
no  reason  for  discltarging  that  order,  that  tlie 
plaintiff  is  become,  banlmipt. 

The  plaintiff  filed  a  bill  of  discovery. 
The  defendant  put  in  his  answer;  and 
afterwards  obtained  the  common  order  for 
the  payment  of  his  costs. 

An  application  was  now  made  to  dis- 
charge that  order,  on  the  ground,  that  the 
plaintiff  had  become  bankrupt. 

The  Vice  Chancellor,  however,  refused 
the  application ;  holding,  that  the  defen- 
dant's right  to  the  order  was  not  affected 
by  the  bankruptcy  of  the  plaintiff. 


soo 
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TOWHSHEin)  V*  AOKEW. 


1825 

July  5 

A  judgment  creditor,    who,  files    a  bill 

against  prior  incumbrancers,  in  order  to  have 

his  judgment  satisfied  out  of  freehold  e$tate^, 

need  not  have  sued  out  execution  upon  his 

judgment. 

This  was  a  bill  by  a  ludgment  creditor, 
to  obtain  satisfaction  of  his  judgment,  exe- 
cution at  law  being  ineffectual  for  that  pur- 
pose, in  consequence  of  the  existence  of 
prior  incumbrances. 

The  property  was  freehold.  The  plain- 
tiff had  not  issued  an  elegit. 

Mr^  Heald  and  Mr,  Oirdlestone  senior 
appeared  f^r  the  plaintiff ; 

Mr,  Agar  and  Mr.  Knight  appeared  for 
the  defendants. 

The  principal  point  insisted  upon  for  the 
defendants,  was,  that  the  plaintiffs  ought 
to  have  sued  out  an  elegit.  They  relied 
upon  the  authority  of  Lord' Redesdaie,(l) 
and  th^  cases  cited  by  him. 

To  this,  it  was  replied,  tliat  upon  amotion 
before  the  Lor4,ChanceUor,  with  respect  to 
the  appointment  of  a  receiver,  that  difB« 
cuity  had  b^n  started  by  his  Lordship* 
The  point  was  then  ar^rued ;  and  it  was' 
contended,  that  all  the  cases  mentioned  in 
Lord  Redesdaie's  treatise,  or  which  could 
be  cited  as  authorities  for  that  doctrine, 
were  cases  of  personal  property.  In  none 
of  them  was  there  any  thing  more  in  qu^ 
tion  than  a  leasehold  interest  in  land.  The 
Lord  Chancellor  then  consulted  ^th  Lord 
Redesdale  on  the  subject ;  and  shortly  afler^ 
wards,  he^tated,that  Lord  Redesdale  was  of 
opinion,  that  the  doctrine  stated  in  his  trea- 
tise, applied  only  to  cases  of  leaseholds  and 
other  personal  property,  and  that  a  jtidg^ 
n^ent  creditor  might  file  a  bill  in  respect  of 
his  lien  on  freehold  estates,  witi^uit  having 
sued  out  an  de^t  or  in  any  way  proceeded 
to  execution.  The  Lord  ChanceUor  added, 
that  he  concurred  in  that  opinion  himself, 
and  accordingly  made  an  ord^r  which 
showed '  that  be  considered  the  plainti^ 
entitled  to  maintain  ^  suit. 

The   Vice    Chancellor  stated,    that    the 
authority  of  the  Lord  Chancellor  yvas  con- 

(1)  Treatise  onPl^aaing,  p.  114, 115,  2ded; 


dusive  upon  the  8u1>ject ;  and  that,  upon 
principle  and  authority,  he  himself  was  of 
the  same  opinion. 


CLARKE  v.  ELLIOTT. 


1825.  V 
July  61  3 

The  matter  of  a  report^  directed^  not  by 
the  decree,  but  bjf  subsequent  order,  can  be 
brought  on  only  Sy  petition* 

^  Afler  the  hearing  on  further  directions, 
one  tft  the  parties  applied,  by  petition, 
fit  an  inquiry  with  respect  to  certain  in* 
cumbrances.  The  inquiry  was  granted, 
but  they  failed  in  it. 

The  Master  having  made  Kis  report,  the 
other  party  brought  on  the  matter  by  peti- 
tion; and  the  party  who  applied  for  the 
inqu^,  was  ordered  to  pay  the  costs  of  it. 

The  miestion  now  was,  wl^ther  he  ought 
to  pay  the  costs  of  the  petition. 

Mr.tHasiewood  contended,  that  he  ought 
not  to  pay  the  costs  of  the  petition,  be- 
cause the  petition  was  unnecessary ;  and 
the  whole  might  have  been  disposed  of  at 
the  subsequent  hearing  on  further  direc- 
tions. 

Mr.  fVilbraham  contra,  argued,  that  as 
the  report  was  not  made  under  the  decree, 
but  in  consequence  of  a  subsequent  order, 
the  cause  coidd  not  be  set  down  for  further 
directions  on  that  report. 

The  Vke  ChanceUor  held,  that  the  peti- 
tion was  ptoper  and  necessary,  because 
the  report  was  a  separate  and  supplemental 
report,  not  directed  by  the  decree. 


;.} 


FOSTER  V,  GOULD. 


1825 

July  15 

An  act  (^  bankruptcy 9  committed  by  the 
vendor,  though  no  commission  of  bankrupt 
issue,  is  a  vmid  objection  to  the  title. 

In  a  suit  for  specific  performance,  tlm 
Master  hi4  reported  ag^i^t  the  title,  on 
the  ground,  that  the  vendor  had  committed 
an  act  o£  bankruptcy. 

Exceptions  were  taken  to  the  report. 

No  oommiBsion  had  been  stied  out. 


CASES  IN. CHANCERY. 
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ifefn  Chmg  appeared  in  sbpiport  of  the 
exorodons; 
Mr.  Lynch  contr^. 

The  Vice  Chancellor  was  of  opinion,  that 
the  Master  was  right  in  his  conclusion. 
The  Court  would  not  compel  a  purchaser 
to  take  a  title  liable  to  so  serious  an  ob- 
jection. (1) 


1825 
June 


:} 


lAVTCE  0.  CROXTON. 


To  a  hill  filed  for  the  production  of  the 
title  deedSf  and  an  account  of  the  rents  and 
prqfiis  of  certain  lands,  which  the  plaint^ 
clmrns  under  the  niU  of  /.  W» ;  the  defen'" 
dant  puis  tn  a  plea,  Hating  that  J,  W.  f^ever 
hmu  seised,  or  had  any  pomer  of  disposing  of 
the  premises,  and  setting  forth  a  series  of 
indentures,  commencing  from  a  date  prior  to 
that  of  J,  WJs  will,  by  which  indentures,  the 
persons,  who  are  recited  to  have  good  power 
to  conoey,  doconoey  the  premises  from  time 
to  time,  'so  as  to  vest  the  fee  idtknately  in  the 
defendant : — Held, 
'  That  the  plea  is  double  ; 

That  the  plea  of  title  in  the  defendant, 
even  if  it  were  single,  would  be  bad,  for  want 
of  averments  of  the  title  of  the  persons,  who 
respectively  purport  by  the  indentures  to 
convey  i 

That  the  proper  defence  would  have  been, 
by  a  plea,  stating  a  title  in  the  plaint'^,  and 
averring  that «/.  W.  never  was  seised  of  the 
premises  m  gue^ton. 

This  bill  was  filed  by  Christopher  Lavice 

'against  Thomas  Croxton.     It  stated,  that 

John  Warren,  at  the  times  of  making  his 

will  and  of  his  death,  was  seised  in  fee- 

nmple  of  a  piece  of  land^  consisting  of  fiileen 

Acres,  or  thereabouts,  situate  in  the  parish 

of  Kortsea,  and  called  by  the  name  of  Ra- 

▼enscroft-field ;  that  John  Warren,  by  his 

'will,  devised  the  remainder  in  fee  of  his 

freehold   estates  (subject  to  life  interests 

devised  to  his  widow  and  to  Ann  Whaley,) 

to  Christopher  Lavice ;  that  John  Warren 

died  in  1766 ;    that  Aim  Whaley  died  in 

1782;    that  Christopher  Lavice  died  in 

(1)  See  Lawei  «.  Lusb,  14  Vesey  junior,  547; 
.  Fmiklin  v.  Lord  Brownlow,  14  Vesey  junior^  650. 

Vol.  hi.  CH. 


1789;  that  die  plaintiff,  who  was  the  son 
of  Christopher  Lavice  the  elder,  was  en- 
titled under  his  father's  will«  to  the  remain- 
der in  fee  of  the  premises  devised  by  John 
Warren,  expectant  upon  the  life  interest  of 
Mrs.  Warren,  and  a  life  interest  given  to 
the  plaintiff's  moUier  by  his  j&ther's  will ; 
that  Mrs.  Warren  died  some  years  since  ; 
that  Mrs.  Lavice,  the  plaintiff's  mother, 
was  still  living,  but  was  a  woman  unac- 
quainted with  business,  and  had  no  know- 
ledge of  her  rights,  till  informed  of  them 
by  the  plaintiff;  that  the  plaintiff,  who 
attained  his  full  age  in  1802,  had  entered 
into  the  sea  service  in  1794,  and  had  been 
very  seldom  in  England  between  that  time 
and  the  year  1819,  when  he  first  was  ap- 
prized of  his  right  to  Ravenscrofl-field ; 
that  die  defendant  was  then,  and  sdll  re- 
mained, in  possession  of  that  parcel  of 
land,  and  of  the  dde  deeds  reladng  thereto  ; 
and  that  without  the  production  of  these 
deeds,  the  plaindff  was  unable  to  make  out 
his  right  and  dde*  The  prayer  was,  that 
the  defendant  might  produce  the  deeds,  and 
account  for  die  rents  and  profits  of  tha 
premises  in  quesdon,  which  had  been  re- 
ceived by  him. 

To  diis  bill  Croxton  put  in  a  plea,  which 
was  in  the  following  form : 

"  This  defendant  is  advised,  that  the 
complainant  by  his  said  bil^claims  the  lands 
and  hereditaments  afler  mentioned,  as  the 
heir-at-law  and  one  of  the  devisees  of 
Christopher  Lavice,  his  late  father,  and  as 
heir-at-law  of  his  three  brothers,  the  other 
sons  and  devisees  of  the  said  Christopher 
Lavice,  the  &ther,  to  whom  the  said  lands 
and  hereditaments  are  alleged  by  the  said 
bill  to  have  been  devised  by  John  Warren, 
deceased ;  which  said  John  Warren  is  al- 
leged by  the  said  bill  to  have  been  seised 
of,  and  well  entided  to,  or  to  have  had  the 
power  of  disposidon  ov^r  the  fee-simple 
and  inheritance  of  the  said  lands  and  here- 
ditaments, at  the  dmes  of  making  his  will 
and  of  his  death ;  and  that  his  will  bears 
date  the  21st  of  August,  1765:  to  ^hich 
said  bill  this  defendant  doth  plead  in  bar ; 
and  for  plea  he  saith,"  &c. 

Th^  plea  in  substance  was  as  follows  : — 
That  the  said  John  Warren  never  was 
seised  of,  or  endtled  to,  or  had  any  power 
of  disposidon  over  the  said  lands  and 
hereditaments ; — and   that  by  indentures 

s  b 


ton 
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of  lease  end  release,  dated  reepecttvely 
the  latand  2d  of  December  1737,  duly 
executed  and  made  between  Thoaiaa  Woodi^ 
ma&  and  Thomas  White  of  the  cue  parti 
and  William  Pike  of  the  other  part,  (re- 
citing that  a  commission  of  bankrupti 
beanng  date  at  Westminster  the  dd  of  Sep* 
tember  1734,  had  been  awarded  against 
the  said  Thomas  White,  under  which  he 
was  duly  found  a  bankrupt ;  and  that  ait 
such  time  as  the  said  Thomas  White  be« 
came  -a  bankrupt,  he  the  said  Thomas 
White  was  seised  in  his  demesne  as  of  fee* 
simple,  to  him  and  his  heirs  for  ever,  or  had 
tome  other  good  estate  of  inheritsnee,  among 
other  estates,  of  and  in  all  those  two  fields, 
&C.  called  &o. ;  and  also  aU  that  dose  of 
knd  called  Ratenscrofl'^field,  containing  by 
estimation  eighteen  acres,  &c. ;  and  that 
by  indentures  of  bargain  and  sale,  dated 
26th  of  October,  1734,  the  ccnmnissioners 
duly  conveyed  all  the  aforesaid  lands  to  the 
assignees,  of  whom  Thomas  Woodman  waa 
the  hoAe  survivor)  :— -It  was  witaessed,  that 
Woodman  and  White,  fbr  the  considera* 
tions  therein  mentioned,  did  baigam,  sell, 
aad  releaae  unto  WiUam  Pike,  his  heica, 
and  assigns,  all  those  three  and  a  half  acres 
of  that  part  of  Ravenacro^ield,  wiiwh  was 
next  to  the  town  of  Portsnooudi,  then  in  the 
occupation  of  James  lipsoosnb ;  and  sdso 
all  diose  dnree  acres,  and  three  <|piarters  of 
an  acre,  and  twcntytwo  roods,  being  the 
middle  part  of  Ravensorofbfield,  then  in 
the  occupation  of  William  Hewitt,  to  hold 
the  same  unto  and  to  the  use  of  William 
Pike,  his  heirs,  and  assigns  for  ever. 

The  plea  further  averred,  that^  by  cer* 
tain  indentures  of  lease  and  release,  dated 
llie  28th  and  2dth  of  September,  recit- 
ing that  the  said  William  Pike  had,  by 
certain  indentures  of  lease  and  release, 
conveyed  di  the  aforesaid  premises  com* 
prised  in  the  in^ntures  of  the  1st  and  M 
December  1737,  to  trustees  and  their  heirs^ 
upon  certain  trusts  then  expressed, — It  was 
witnessed,  that  all  die  persons  having  estates 
and  interests  in  the  said  premises,  deriv^ 
under  that  settlement,  conveyed  all  that 
close  of  meadow  land,  being  part  of  a  fieki 
formerly  called  Ravenscrofl,  and  containing 
5a*  dr.  2p.  or  thereabouts,  to  the  defendant 
and  his  heirs ;  that  a  fine,  with  prodama* 
tionst  was  duly  levied  in  Trinity  temi  1 80& ; 
that  by  virtue   of  those  iadentueee  and 


fines,  the  defendant  acqnised  a  gaod  and 
perfect  tide  to  the  premises  in  foe<-siiiqilia 
absolutely ;  and  that  the  defendant  had 
since  conveyed  ^arts  of  the  lands  in  ques- 
tion to  various  purchasers,  '^aH  which  mat- 
ters and  things, '  the  plea  concluded,  **  thn 
defendant  doth  plead  in  bar  to  the  said 
bin." 

Mr,  Home  and  Mr.  Moore  supported 
the  plea ; 

Mr»  Sugden  and  Mr.  Jeremy  appeared 
for  the  bifl. 

It  was  objected  to  the  plea,  that  h  was 
altogether  defective  in  form.  It  consisted 
of  a  number  of  avsfmenta  of  such  a  kind, 
that  it  was  impossible  to  say  what  was  the 
issue  tendered  hy  it  The  hct^  (supposing 
k  to  be  admitted)  that  the  deeds  set  fer^ 
in  die  plea  had  been  eatciitedi  waaao  aft* 
swer  to  the  titlo  stated  ia  the  hOL  Them 
was  not  even  an  avefment,  Aat  the  hmda 
conveyed  by  Woodmasi  and  White  to  Pikai, 
were  die^hmds  which  the  plaiiit.iif  claimed. 

On  the  other  hand,  it  waa  said,  that  the 
plaintiff's  title,  as  alleged  in  thehiU,  waa 
derived  from  the  seisin  of  John  WancAin 
1 765.  Now  the  plea  insisted  upon  a  para- 
mount tide,  eosameaeing  mdber  a.  oonvey- 
anee  kng  prior  to  176^,  and  dedoced  rega^ 
larfy  down  to  the  pmsent  defendant. 


Vice  Chancellor. — ^By  this  bill,  the 
tiff  claims  to  be  entitled  to  certain  pre- 
Busest  under  one  John  Warren,  who  died 
in  1766  :  and  it  prays,  that  the  defendant 
may  produce  the  tide  deeds  and  evidenoea 
relating  to  the  estate,  and  that  he  maf 
account  for  the  rents  and  prafitst  To  this 
bin  the  defendaat  has  pleaded ;  asid  ibt 
objectioB  to  his  plea  is,  that  it  ia  a  d— bis 
plea,  filed  with6ut  leave  of  dm  Conrt. 

The  defendant  begias  his  plea  ia  the  fel* 
lowii^  manner  i-^^  This  defendant  is  a^ 
vued,  that  the  complainant,  by  hia  said  biH^ 
dairas  the  lands  and  hereditiwipate  afee^ 
mentioned,  as  the  heip-at4aw  sad  one  of 
the  devisees  of  Christopher Lavioe  deceased, 
and  as  heir-at-law  of  his  three  bvothera^ 
the  odier  sons  and  devisees  of  the  said 
Christoph^  Lavice  the  father,  to  whom 
the  said  lands  and  hereditamenls  are  al- 
leged by  the  said  bill  to  have  been  devised 
by  John  Warren  deoeesed,  and  which  John 
Warren  is  alleged  by  the  bill  to  have  been 
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tos 


sefaed  itf  and  Wd  evititled  to,  or  to  have 
lad.  t^  p&wet  of  difl^position  over,  the  fee* 
Bimpie  and  inheritance  of  the  said  lands 
and  heredkaiiients^  at  the  times  of  making 
his  w31  and  of  his  death,  &c.     And  this 
defetidant  saith,  that  the  said  John  Warren 
never  was  seised  of,  or  entitled  to,  or  had 
the  power  of  disposition  over,  the  said  lands 
and  hereditaments."    Considered  as  a  single 
plea,  this  tvoidd  be  a  whimsicid  form  of 
pleading.    If  the  defendant  meant  to  plead* 
that  the  person*  under  whom  the  nlaintiff 
dakosi  never  had  any  interest  in  tne  pre-' 
mises*  all  that  he  had  to  do*  was  to  plead 
dbat  siiLgrle  ^ct.     The  introductory  matter* 
in  which  he  states  the  nature  of  the  plain- 
tiff's claim  as  something  of  which  he  is 
apprise^  might  perhaps  he  considered  as 
surplusage  ;  and  if  this  defence  stood  alone 
on  the  record*  it  might  he  considered  as  a 
flood  ^ea  of  no  seisin,  and  of  no  power  of 
ais|position;  in  the  person  under  whom  the 
plaintiff  derives  his  title. 

But  the  defendant  goes  on  to  plead  a 
title  in  himself.  This  is  quite  a  distinct 
plea;  and  if  good,  would  be  a  defence 
against  the  bill.  The  plea  is,  therefore,  a 
double  plea--4i  plea  of  no  title  in  the  plain- 
uffg  and  a  plea  of  «  good  title  in  the  de* 
fendant. 

But  this  second  plea  is  still  more  vicious 
in  its  cottstmction  than  the  first.  It  begins 
1^  atatit^  certain  indentures  of  ^e  1st  and 
M  December,  1787,  which  represent,  that 
Thomas  White  had  become  batdirupt,  and 
diat  at  ^e  time  of  his  bankruptcy  ne  was 
aeiaed*  to  Inra  and  his  heirs  for  ever*  of, 
er  had  some  other  good  estate  of  inherit 
tance  in,  the  premises  in  cjuestion ;  and  the 
deed  trf  the  M  of  December  is  a  deed  of 
hargttin  and  sale,  from  the  then  surviying 
assignee  under  the  commission,  and  the 
bankrupt,  to  the  party  under  whom  the 
defendant  clahns.  Now,  it  ought  to  have 
been  itReged  in  the  plea,  that  Thomas  White, 
the  bankrupt*  was  seised  of  or  had  good 
power  to  convey  the  premises  at  the  time 
of  his  banktuptty,  and  that  the  premises 
ill  qnestion  were  duly  conveyed  to  his 
kastgnees,  and  fVom  the  assignees  to  the 
person  who  was  purchaser  under  this  deed. 
it  may  1>ie  perfectly  true,  that  the  deed 
recited  a  title  in  White,  and  the  passing  of 
his  intereM  to  flie  assignees.  But  that  is 
lafyt  enough.    Tliete  oti^ht  to  have  been  a 


speeific  averment,  that  White  had  title,  and 
that  by  his  bankruptcy  that  tide  passed  to 
his  assignees. 

The  plea  goes  on  to  set  forth  a  deed,  by 
which  certain  persons,  who  are  recited  to 
have  acquired  title  to  the  premises  from 
the  purchaser  in  the  former  deed,  convey 
the  lands  in  question  to  the  present  defen- 
dant. Here,  too,  the  same  error  occurs 
again ;  for  there  ought  to  have  been  aver- 
ments^ that  these  several  persons  had  the 
title  whidi  die  recitals  of  the  deed  allege 
fhem  to  have  had.  Therefore,  this  second 
plea,  even  if  it  be  considered  as  a  single 
plea,  is  bad. 

The  mode  of  defence  here  was  extremely 
obvious.  This  defendant  ought  to  have 
pleaded  a  title  in  himself,  and  to  have 
averred,  that  John  Warren  never  was  seised 
ef  the  premises  daimed  by  the  bill.  That 
was  a  dear  course,  and  would  have  been  a 
good  plea  to  the  bffl. 

The  plea  was  overruled* 


ISftS 
June 


:} 


CAMPBBX.L  V.  CU&ZOK. 


i^,  being  entitledt  as  one  off  our  cO'heiresseSf 
to  certain  Hereditaments,  conveys  Jier  share  to 
a  trustee^  upon  trust  to  sell,  smd  then  grants 
an  annuity  to  B,  charged  upon  the  proceeds 
of  the  sale ;  the  annuity  being  in  'urrear^  B 
files  a  biU  against  the  persons  interested  in 
A*s  share,  to  have  his  security  made  effec^ 
iual : — He  may  afterwards  file  a  supple^ 
fnenial  bill,  stating  a  lien  of  A,  in  respect  of 
her  share,  upon  tlic  three  shares  of  those  nlio 
were  co-heiresses  with  her,  bringing  before 
the  Court  the  persons  intevested  tn  those 
shares,  and  praying  relief  accordingly. 

Under  various  conveyances,  certain  pre« 
mises  stood  limited,  as  to  one  undivided, 
fourth  part  thereof,  to  such  uses  as  George 
De  Billin^urst  and  Anne  his  wife  should 
appoint;  and  for  default  of  appointment* 
to  the  use  of  Anne  De  Billinghurst  and  her 
heirs.  The  remaining  *three  undivided 
fourth  parts  belonged  respectively  to  Sir 
£dward  and  Lady  KnatchbuU,  to  Henry 
•Roper  Gurzon  and  Bridget  his  wife,  and 
to  Henry  Michael  Goold  and  Eleanor  his 
wife.  By  an  indenture  of  the  6th  of  Au- 
gust, 1805,-  the  share  of  Mr.  aind  Mrsr 
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De  Billii^urst  ^as  appointed  to  Sir  £d* 
wafd  KnatcbbuU  and  his  heirs,  upon  trust, 
to  sell,  and  to  pay  the  produce  to  trustees, 
who  were  to  hold  the  same  upon  certain 
trusts  for  Mr.  and  Mrs.  De  Billinghurst. 
Afterwards,  by  indenture  dated  the  14th 
of  April,  1818,  Mr.  and  Mrs.  De  Billing- 
hurst granted  an  annuity  of  2201.  a  year  to 
Archibald  Campbell  and  William  Comwallis 
Eustace.  The  annuity  was  secured  by 
being  charged  upon  a  sum  of  6,000/.,  part 
of  the  proceeds  of  the  intended  sale,  and 
by  an  assignment  of  the-  rents  and  profits 
of  the  share  of  Mr.  and  Mrs.  De  Billing- 
hurst, till  a  sale  took  place. 

In  Trinity  term,  1819,  Campbell  and 
Eustace  filed  their  bill  against  Sir  Edward 
Knatchbull,  Mr.  and  Mrs.  De  Billinghurst, 
and  the  trustees  to  whom  the  proceeds  of 
the  sale  of  their  share  were  to  be  paid 
over,  praying,  among  other  things,  that 
the  arrears  of  the  annuity  might  be  dis- 
charged out  of  the  rents  and  profits  of  that 
fourdi  part  of  the  estate  which  belonged  to 
Mr.  and  Mrs.  De  Bilhnghurst,  that  a  sale 
of  that  fourth  part  might  take  place,  and 
that  the  proceeds  of  the  sale  might  be 
appHed  so  as  to  furnish  the  security  pro- 
vided by  the  grant  of  the  annuity. 

The  suit  having  afterwards  become  de- 
fective, and  being  abated  by  the  death 
of  Sir  Edward  Knatchbull,  was  revived. 

The  plaintifis  now  filed  a  bill  of  supple* 
ttient,  bringing  before  the  Court  the  par- 
ties interested  in  the  three  other  undivided 
fourth  parts  of  the  property.  It  alleged, 
that  a  partial  sale  of  the  property  had  taken 
place — that  the  owners  of  those  three  shares 
of  the  lands  had  received  more  than  their 
proportion  of  the  money  derived  firom  the 
sale^— that  a  part  of  the  rents  and  profits  of 
the  share  of  Mr.  and  Mrs.  De  Billinghurst 
had  been  applied  to  the  use  of  the  other 
tenants  in  common — and  that  there* was 
great  danger  that  the  proceeds  of  the  sale 
of  Mr.  and  Mrs.  De  Billinghurst's  fourth 
part  would  not  be  sufficient,  afler  satisfying 
prior  charges,  to  afford  a  sufficient  security 
for  the  annuity  of  the  plaintifis.  The 
prayer  was,  that  the  sums  which  Sir  Ed- 
ward and  Lady  Knatchbull,  Mr.  Curzon 
and  his  wife,  and  Mr.  Goold  and  his  wife, 
had  respectively  received  out  of  the  profits 
of  the  lands,  or  the  proceeds  of  the  sale  of 


any  part  thereof,  more  than  their  just  propor* 
tion,  should  be  a  charge  upon  their  respec- 
tive undivided  fourth  parts ;  that  the  here- 
ditaments might  be  sold ;  that  out  of  the 
proceeds  of  the  sale  of  the  last-mentioned 
three  fourth  parts,  the  sums  due  in  respect 
of  the  above-mentioned  equitable  lien  should 
be  paid  to  the  trustees  under  the  indenture 
of  the  6th  of  August,  1805  ;  and  that  the 
plaintifis  might  have  the  benefit  of  the  ori- 
ginal and  revived  suits. 

To  this  bill.  Lady  Knatchbull  and  some 
other  defendants,  who  were  brought  before 
.  the  Court  in  respect  of  her  undivided  fourth 
part  of  the  premises,  filed  a  general  de- 
murrer. 

The  ground  of  the  demurrer  was,  that 
the  plaintiffs  were  not  entitled  to  bring 
before  the  Court  the  persons  interested  in 
the  three  undivided  fourth  parts,  of  Lady 
Knatchbull,  Mrs.  Curzon,  and  Mrs.  Goold. 
The  plaintiff's  security  was  only  on  Mrs. 
De  Billinghurst's  share,  and  nothing  had 
occurred  which  gave  them  any  claim  upon 
the  other  undivided  portions  of  the  pro- 
perty. 

Mr.  Daniel  for  the  demurrer ; 
Mr.  CcanpbeU  contra. 

Vice  Chancellor. — ^The  original  bill  was 
filed  by  two  annuitants,  who  had  their  an-* 
nuities  secured  on  an  undivided  fourth  part 
of  an  estate,  to  which  Mrs.  De  Billinghurst 
was  entitled,  as  one  of  four  co-heiresses ; 
and  it  was  filed  solely  for  the  purpose  of 
having  the  discharge  of  the  arrears,  and 
the  future  paymentsvof  the  annuity  secured 
out  of  that  portion  of  the  estate,  which  be- 
longed to  Mrs.  De  Billinghurst.  That  por- 
tion of  the  estate  had  been  conveyed  to  Sir 
Edward  Knatchbull,  upon  trust  to  sell;  and 
the  security  of  the  annuity  was  to  result 
from  that  Bsle.  He  was  therefore  made  a 
defendant  On  his  death  a  bill  of  revivor 
and  supplement  was  filed  against  his  real 
and  personal  representatives.  ^  It  was  a  bill 
of  supplement  as  well  as  of  revivor ;  be- 
cause  it  called  on  his  co-heirs,  who  became, 
by  representation,  trustees  of  this  estate,  to 
account  for  their  own  dealings  and  receipts 
in  respect  of  it. 

The  present  bill  brings  before  the  Court 
all  those  who  daim  interests  in  those  undi- 
vided portions  of  the  estate  belonging  to 
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the  three  ladies,  wbo  were  co^heiresses  with 
Mrs.  De  Billinghurst.  It  alleges  that  a 
part  of  the  estate  belonging  to  these  tenants 
in  common  has  been  sold ;  that  thft  other 
three  sisters  received  a  much  largei^  portion 
'of  the  produce  than  Mrs.  De  Bulinghurst ; 
that  in  consequence  she  has  a  lien  on  their 
shares,  in  order  that-she  may  be  reimbursed ' 
so  as  to  make  her  share  of  the  proceeds 
equal  to  each  of  the  other  three  shares ; 
and  that  Mrs.  De  Billinghurst*8  share  will 
not,  unless  thus  aided,  be  an  adequate 
security  for  the  plaintiff's  annuity. 

The  demurrer  supposes  that  such  a  bill 
is  wholly  irregular.  In  my  opinion,  it  is 
perfectly  regular.  The  lien  being  part  of 
Uie  security,  the  plaintiffs  could  origin* 
ally  have  filed  their  bill  praying  this  relief ; 
and  if  it  could  have  been  Gled  originally 
at  the  commencement  of  the  suit,  it  can 
be  filed  now. 

The  demurrer  was  overruled. 


V.} 


VANBITTAftT  V.  JAMES. 


18£5 
[Jiine  28 

It  is  regular  for  a  purchaser  to  confirm 
dhschdely  the  report  finding  him  to  be  the 
purchaser^  even  after  he  has  received  notice 
of  a  motion/or  opening  the  biddings. 

At  a  sale  of  some  property  under  a  de« 
cree  of  the  Court,  Mr.  Edward  Dixon  was 
the  purchaser  of  one  of  the  lots.  On  the 
dlst  of  May  the  report,  allowing  of  him  as 
a  purchaser,  was  made ;  and  on  the  same 
day,  the  order  nisi  to  confirm  the  report 
was  obtained.  On  the  10th  of  June  Mr. 
Aston  ap|ilied  to  the  Court  for  leave  to 
move  on  the  14th,  (which  was'  not  a  seal 
day,)  that  the  biddings  might  be  opened. 
Leave'  having  been  obtained,  notice  of  the 
moticm  was  given  to  Dixon,  the  purchaser; 
and  he,  after  receiving  notice  of  the  mo- 
tion, proceeded,  on  the  Idth,  as  of  course, 
to  confirm  the  report  absolutely. 

On  the  14th  of  June  the  motion  for 
inning  the  biddings  was  made  on  Mr. 
Aston's  behalf.  Mr.  Dixon  did  not  appear 
upon  it;  and  it  not  being  stated  to  the 
Court  that  the  report  had  been  confirmed 
absolutely,  the  order  for  opening  the  bid- 
dings was  made. 

Un  behalf  of  Mr»  Dixon  it  was  now 


moved,  that  the  order  of  the  14th  of  June 
might  be  discharged  for  irregularity. 

Mr,  Pepys  appeared  in  support  of  the 
motion ; 

Mr,  Grant  and  Mr.  Rolfe  appeared  for 
different  parties  interested  in  opposing  it, 

Tlie  irregularity  complained  of  was,  that 
the  order  for  opening  the  biddings  was 
subsequent  to  the  absolute  confirmation  of 
the  report. 

On  the  other  hand  it  was  argued,  fir^t, 
that  the  order  confirming  the  report  had 
been  improperly  obtained,  because  it  had 
been  gotten  after  the  party  had  notice  of 
the  motion  for  opening  the  biddings,  and, 
therefore,  that  ^e  o^er  of  the  14th  of 
June  ought  to  stand ;  secondly,  that,  even 
if  the  confirmation  of  the  report  were  regu- 
lar, still  the  purchaser  was  to  blame  for 
allowing  Mr.  AstQn  to  obtain  the  order  of 
the  14tn  of  June  in  ignorance  of  the  fact* 
that  the  report  was  confirmed  absolutely. 

The  Vice  ChanceUar  said,  that  the  regu- 
larity of  confirming  the  report  absolutely, 
afVer  notice  served  of  the  motion  for  open- 
ing the  biddings,  was  a  question  which  he 
would  not  decide  without  inquiring  into  the 
practice.  But  even  if  the  order  confirming 
the  report  absolutely  were  r^^ular,  Mr. 
Dixon  had  acted  improperly  in  not  appear- 
ing upon  the  motion  for  opening  the  bid- 
dings ;  and,  therefore,  the  Court  would  not 
disdiarge  the  order  of  the  14th  of  June, 
except  upon  the  terms  of  Mr.  Dixon  pil- 
ing the  costs  of  this  application  and  of  Mr. 
Aston's  order. 

Afterwards  the  practice  was  stated  to 
be,  that  it  was  quite  regular  to  confirm  the 
report  absolutely,  thou^  notice  of  the  mo- 
tion for  opening  the  biddings  had  been 
served. 

The  order  of  the  14th  of  June  was  dis- 
'  charged. 


.} 


SMITH  V.  COWDERT. 


1825. 

June  —  July  12. 

A  testator  by  his  wiU  gives  to  his  daughter 
a  share  of  his  residuary  estate^  on  condition 
that  she  does  not  marry  a  particular  indi" 
vidualf  and,  in  case  of  her  marriage  with  that 
individual,  gitfis  aver  her  share  of  the  resi* 
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due ;  i^Urmiris  the  daughUr^  frith  his  am^ 
sent,  iniermarries  mlft  AiU  mdkndmUf  mtd 
the  father  and  son-in-law  Iwe  on  good  tefms 
iinth  each  other ;  the  testator  dies  without  al^ 
tering  his  will : — IfeU  that  his  subsequent 
consent  to  his  daughter's  marriage  dispenses 
with  the  condition  annexed  hy  the  wilt  to  the 
hequest  in  herf4soow\ 


YovBf^  by  his  will,  dated  the 
29th  of  May,  1792,  after  civing  lome  an- 
nuities aod  legacies,  devised  and  bequeath- 
ed in  the  folbwing  words  :*^^  Also  sAet 
{Miyroent  of  all  my  just  debts,  funeral  ex- 
penses, legacies  and  annuities,  diarges  of 
pioTing  this  my  will,  and  all  other  expenses 
incident  thereto,  I  give  and  bequeath  all  the 
rest,  residue  of  my  monies,  securities  for 
money,  stock  upon  my  fhrm  or  funis, 
goods,  chattels,  realand  personal  estate  and 
effects,  unto  my  executors  hereinafter 
named,  upon  trust,  that  they,  my  said  exe- 
cutors, sliaU  and  do  pay  and  divide  the 
same  unto  and  amongst  Susanna  Neeld, 
Mary  Young,  Ann  Youns,  Fanny  Young, 
and  William  YoungrOquaSy  between  them, 
share  and  share  alike,  wh^  they  shall  re- 
spectively attain  the  age  of  twentyH>ne 
years,  or  day  of  piarriage,  which  shall  first 
happen,  and  the  interest  thereof  req)ec- 
tively,  or  so  much  as  may  be  necessary  to 
be  in  the  mean  time  applied  towards  their 
support  and  nMuntenance,  excepting  Mary 
Young,  whose  part  or  ikaae  of  the  residue 
of  my  personid  estate  and  effects  I  direct 
shall  be  paid  to  her  on  the  day  of  her  in- 
termarriage with  any  other  person  except- 
ing Henry  Twynam,  and  the  interest,  in 
the  mean  time,  to  be  applied  towards  her 
support  and  maintenance :  and  my  will  and 
mmd  is,  in  case  the  said  Mary  Young  shall 
at  any  time  intennarry  with  the  said  Henry 
Twynam,  then,  upon  trust,  to  pay  and  d^- 
vide  her  part  or  soare  of  the  residue  of -my 
personal  estate,  so  given  and  bequeathed  to 
her  as  aforesaid,  unto  and  amongst  the 
said  S.  Neeld,  A.  Young,  F.  Young,  and 
W.  Young,"  in  the  like  manner  as  the  resi- 
due of  his  personal  estate  was  thereinafter 
directed  to  be  paid  and  divided. 

The  will,  in  a  subsequent  part,  icon- 
tained  the  following  pffOviBbn>— "  And  in 
case  any  or  either  of  them,  the  said  S. 
Neeld,  M.  Young,  A.  Young,  and  Wm. 
Youn^  should  happen  to  die  without  issue 


kwfidly  begotten,  before  his,  her,  or  their 
re^eotive  legacy  or  legaoies,  share  or 
shares,  should  become  due  and  payable, 
then,  upon  trust,  to  pay  and  divide  the  le- 
gacy or  hegades,  share  or  shares,  of  him, 
ner,  or  them  oo  dying,  unto  and  amongst 
the  survivors  of  them,  the  said  S.  Neeld, 
(in  case  she  should  have  any  issue ;  if  not, 
only  to  take  a  life-interest  as  before  men- 
tioned ;)  M.  Yoong,  in  case  she  shall  not 
any  time  hereafter  intermarry  with  the  be- 
fore-named Heniy  Twynam  ;  A.  Young, 
F.  Young,  and  W.  Young,  in  equal  pro- 
portions, share  and  share  alike ;  cuid  if  but 
one,' then  die  whole  to  such  survivor.  But 
in  case  any  or  either  of  them,  the  said  S. 
Neeld,  M.  Young,  A.  Young,  F.  Young, 
and  W.  Young,  snail  happen  to  die  before 
his,  her,  or  their  respective  legacy  or  lega- 
cies, eliare  or  shares,  shall  become  due  and 
payable,  leaving  issue  lawfully  begotten, 
then,  upon  trust,  to  pay  and  divide  the  le- 
gacy and  legacies,  share  or  shares,  of  hipi, 
her,  or  them  so  dying,  unto  and  amongst 
the  children  of  him,  her,  or  them  so  dying, 
equally  between  them,  sliare  and  share 
alike,  and,  if  but  one  of  them,  to  such  only 
child." 

William  Young  died  without  having  ai- 
tered  or  revoked  this  will. 

Mary  Young,  named  in  it,  was  one  of 
the  testator's  daughters,  and,  previous  to 
the  date  of  his  will,  Henry  Twynam  had  paid 
his  addresses  to  her  with  her  father's  ap« 
probation.  Afterwards  a  misunderstanding 
arose  between  the  testator  and  Henry  Twy- 
nam, and,  during  the  continuance  of  that 
misunderstanding,  the  testator  made  his 
will,  and  the  courtship  was  discontinued  for 
about  two  yean,  when,  by  the  iiitervention 
of  a  common  fHend,  Henry  Twynam  and 
the  testator  were  reconciled.  Henry  Twy-- 
nam was  informed  by  the  testator,  that  he 
woold  leave  Mary  the  sttne  share  of  his 
property  as  to  his  other  children;  and, 
with  the  father's  approbation,  he  made  a 
proposal  of  marriage  to  Mary  Young,  which 
was  nooepted.  Accordingly,  in  May,  1794, 
Mary  Young  was  married  to  Henry  Twy-- 
nam, on  the  same  day,  and  in  the  same 
duirch,  that  Ann  Young,  another  daughter 
df  the  testator,  was  married  to  one  Thomas 
Smith.  The  testator,  on  that  occasion, 
gave  one  wedding-dinner  to  both  h» 
danghters,  Maiy  and  Ann,  at  his  own 
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hotuiey  and  presented  each  of  them  with  a 
wedding  gifl  of  250/.  He  lived  dn  very 
good  terms  with  both  defendants,  Henry 
Twynam  and  wife,  until  his  death,  whid^ 
happened  within  three  months  afler  their 
marriage. 

These  fiicts  appeared  in  the  bill  and 
answers,  and  were  admitted  by  all  the  par* 
ties.  The  only  question  was,  whether 
Mary  Twjrnam,  by  her  marriage  with  her 
present  husband,  had  forfeited  her  share  of 
the  residue  ;  or  whether  the  circumstances 
that  had  occurred  after  the  date  of  the 
will,  and  before  the  testator's  death,  were 
to  be  considered  as  having  done  away  with 
the  clause  against  her  marryotg  Henry 
Twynam,  which  was  ann^ed  to  the  be* 
quest; 

Mr.  Sugden,  Mr,  Preston^  and  Mr.  Tret* 
lose,  appeared  in  support  of  the  daiin  of 
Mr.  and  Mrs.  Twynam  ; 

Mr.  Agar^  Mr.  Horme^  Mr,  Heaidf  and 
Mr.  Rot^ellf  for  the  other  parties.     • 

In  support  of  Mrs.  Twynam^s  daim,  the 
feOowing  cases  were  cited  and  relied  on : — 

Clarke  v.  Berkeley^  2  Vernon,  720 ;  also 
imder  the  name  of  Clarke  v.  Zticy,,  5  , 
Viner,  87. 

Crommelm  v.  CrommeUnf  3  Vesey,  227. 

Pamell  v.  Zycv^  I  Vesey  &  Beames,  479. 

On  the  other  hand  it  was  contended,  that 
the  assent  of  the  father  to  Mary's  marriage 
did  not  necessarily  imply  that  her  meant  te 
alter  the  disposition  which  he  had  made  of 
his  property  by  his  win ;  and  that  the  legal 
ettect  of  that  written  instrument,  which  re- 
mained valid  and  unrevoked,  could  not  be 
varied  by  parole  dedaratioiis,  or  by  such 
ctreomstances  as  had  occurred  here. 

Flee  CkaneeU&r.'^The  testator,  in  this 
ease,  introduces  a  condition  into  his  wiH 
against  the  marriage  of  lus  daughter  Muy 
wi^  Henry  Twynam.  After  die  making 
of  his  will,  Mary,  with  her  Other's  express 
ooDaent  and  i^probatioB,  intennanrled  with 
xaenry  Jtwynam;  ana  saortiy  anerwavos 
the  firtfaer  died,  without  having  altered  his 
will.  My  opinion  is,  that  the  conditica 
annexed  to  the  bequest  was  dispensed  with, 
by  the  subsequtent  consent  of  the  father  to 
his  dau^iter's  marriage. 

In  coming^  to  dna  condnsion,  I  fellow 


the  principle  of  Clarke  v.  Berkeley,  and 
Crommelm  v»  Crommelm,  (1) 


1825.       •> 
—19.  S 


HUKT  0.  DICKENSOK. 


July  18 

ffken  it  is  suggested  at  the  har^  that  the 
party  prosecuting  a  reference  has,  since  the 
report  was  madgf  acmdred  istfwmakon^  which, 
if  it  hmd  been  laid  le/bfr  the  Master,  wotdd 
probaUy  hmee  ltd  htm  to  a  different  remit ; 
the  Courts  though  it^wiU  n€t  npon  the  mere 
suggestion  refer  the  matter  back  io  the 
Master,  will  onier  the  cause  to  stand  ofcr, 
with  leane  to  present  a  petidononthe  point ; 
and  a  suffideut  case  hemg  stated  inthepeti* 
tion,  and  sstpported  hysffidanit^  the  matter 
be  ordered  to  be  r^arred  btsdu 


This  was  a  suit  of  the  creditors  of  the 
Earl  of  Warwick,  the  conduct  of  which  had 
been  taken  away  bom  the  original  plaintiff^ 
and  given  to  Mr.  Braaei,  a  judgment  cre- 
ditor. 

Among  other  things  a  reference  had  been 
directed  to  the  Master  to  inquire,  whethe^r 
it  would  be  for  the  benefit  of  the  creditoref, 
that  any  and  what  proceedings  should  be 
instituted,  in  order  to  recover  outstanding  ' 
personal  estate  of  the  deceased  Earl. 

The  claims  to  which  this  reference  relat- 
ed, were  certain  supposed  debts  due  to  him 
from  trustees,  who  had,  during  his  life,  the 
complete  management  of  his  real  estates. 

A  suit  had  l^n  instituted  by  the  Earl 
against  those  trustees. 

Mr.  Braner  carried  in  a  proposal  for 
prosecuting  proceedings  against  the  trus- 
tees ;  but  the  Master  found,  that  it  had  not 
been  made  to  appear  to  him,  Aat  it  would 
be  for  the  benefit  of  the  creditors,  that  any 
proceedings  should  be  instituted. 

It  Was  now  stated,  on  behalf  of  die  cre- 
ditors, that,  since  the  report  was  made,  in- 
formation had  been  acquired,  which  would 

(1)  Se«,  OD  tlMMbiect^  tlMlbU<yma^oSM>— 

Wbed«r  V.  Wtrner,  1  Sun.  «nd  Staait,  504. 
Gn^doB  V.  HiclEa,  S  Atldiw,  17. 
Paytoa  V.  Bory*  2  P.  WiUiraw,  696. 
ThatasMv.  Howell,  4  Mod.  67,  S61»  2  Eon.  Cmi* 

Ab. 
Anlabre  v.  Rice,  8  Tannton,459. 
Osboine  V.  Browne,  5  VeMy,  257. 
Ctarke  «.  Paifctr,  19  Tcsey,  18. 
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probably  have  led  the  Master  to  a  different 
conclusion ;  and  it  was  therefore  asked, 
that  the  matter  might  be  referred  back  upon 
that  point. 

The  Vice  Chancellor  said,  that  he  would 
not,  upon  mere  suggestion,  make  such  an 
otder ;  but  he  ordered  the  cause  to  stand 
over  for  four  days,  with  liberty  to  present  a 
petition  for  that  ilirhich  was  now  asked. 

Accordingly  the  creditor,  who  had  the 
prosecution  of  the  suit,  presented  a  petition, 
supported  by  an  affidavit,  stating,  that  upon 
the  former  reference  he  was  unsJt>le  to  spe- 
cify any  particular  sums  as  likely  to  be  re* 
covered;  but  that  since  the  report  was 
made,  he  had  acquired  from  the  steward 
of  the  deceased  earl,  detailed  information 
with  respect  to  specific  sums  due  to  the 
earl's  personal  estate  from  his  trustees. 
These  sums  were  of  large  amount,  and  were 
set  forth. 

Mr.  HeM  for  the  petition ; 
Mr.  Pepye  oontri. 

The  Vice  Chancellar  ordered  that  it  should 
be  referred  back  to  the  Master  to  inquire, 
whether  any  and  what  proceedings  ought' 
to  be  taken,  in  order  to  recover  outstanding 
personal  estate  of  the  earl. 

The  cause  was  likewise  ordered  to  keep 
its  place  on  the  paper,  in  order  that,  when 
the  Master  had  xnade  his  report  on  the 
point  referred  back  to  him,  it  might  be 
heard  without  delay. 


1825.         ■> 
July— Aug.  2.  S  «^A«"'^<»^w«'-™^A^^««- 

A  files  his  bill  against  B  and  other  defen- 
danU^  and  B  files  a  cross  hill  against  A ;  then 
A  amends  his  hill;  and  subsequently^  his  an* 
swer  to  the  cross  bill  being  reported  tnsvffi" 
cientf  B  obtains  an  order  to  amend  the  cross 
billf  and  that  A  shall  answer  the  amendments 
and  exceptions  together :  (afterwards  A 
amends  his  hiU  by  an  alteration  m  the  chris* 
iian  name  of  a  defendant : — Heldf  thai  with 
respect  to  the  right  of  obtaining  an  answer ^ 
Bf  by  his  amendment^  lost  his  priority  ^  and 
did  not  regain  it  in  consequence  of  the  imma" 
terial  amendment  subsequently  made  by  A. 

On  the  18th  of  November,  1822,  Glas- 


sington  filed  his  bill  against  Thwaites  and 
others. 

Th^  answers  to  that  bill  having  been  put 
in,  Glassington,  on  the  2dd  of  May,  1824, 
obtained  an  order  to  amend. 

The  bill  having  been  amended,  Blagrave, 
one  of  the  defendants,  died.  AAerwards 
two  of  the  defendants  answered ;  but  three 
others  of  them,  Thwaites,  Byfield,  ^and 
Hiirlstone  pleaded,  that  Blagrave  wais  dead, 
and  that  his  personal  representatives  had 
not  been  made  parties ;  and  in  November 

1824,  that  plea  was  set  down  to  be  argued. 

On  the  27th  of  April  1 825,  an  order  was 
obtained  to  amend  the  bill,  by  the  altera* 
tion  of  the  christian  nafne  of  one  of  the  de- 
fendants, Cable. 

The  plea  having  been  argued,  it  stood 
for  judgment. 

In  the  mean  time  Glassingtcm  filed  a  bill 
of  revivor  against  Blagrave*s  personal  re- 
presentatives;    and  on  the  81st  of  May, 

1825,  obtained  an  order  of  revivor. 

On  the  10th  of  June  the  plaintiff,  having 
thus  cured  the  obiection  on  which  the  plea 
proceeded,  iliovea  that  the  plea  sBould  be 
taken  off  the  file,  or  otherwise  disposed  of 
as  the  Court  should  think  fit.  The  order 
made  by  the  Vice  Chancellor  upon  that  ap- 
plication was— rthat,  upon  the  plaintiff 'spay- 
mg  to  the  defendants  Thwaites,  Byneld, 
and  Hurlstone  51.  as  the  costs  of  their  plea, 
and  also  the  costs  of  the  application,  the 
plea  should  be  taken  off  the  file,  and  struck 
out  of  the  Cause  Book  ;  and  that  the  said 
defendants  should  have  six  weeks  time  to 
plead,  answer,  or  demur  to  the  plaintiff's 
bill,  not  demurring  alone. 

While  this  suit  was  going  on,  there  was 
at  the  same  time  another  suit  in  progress, 
of  the  nature  of  a  cross  suit,  instituted  by 
Thwaites  and  others  against  Glassington. 
It  was  commenced  by  a  bill  filed  on  the 
20th  December,  1822.  The  defendant  put 
in  his  answer,  which,  pn  the  2d  of  March 
1825,  was  reported  insufficient 

On  the  5th  of  Mardb,  the  plaintiff  in  the 
cross  suit  obtained  an  order  to  amend ;  and 
that  the  defendant  should  answer  the  amend*- 
ments  and  exceptions  together.  The  bill 
was  then  amended  ;^  and  on  the  ^16th  of 
May,  1825,  Glassington  obtai^ied  an  order 
for  a  month's  time  to  answer  it.  That  order 
had  expired,  and  Glassington  not  having 
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put  in  his  answer,  an  attachment  had  issued 
against  him. 

In  the  original  suit,  -the  defendants, 
Thwaites,  Byneld*  and  Hurlstone,  now 
moved,  that  their  time  for  pleading,  answer- 
ing, or  demurring,  not  demurring  alone, 
should  be  extended  until  fourteen  days  afler 
Glassington  should  have  filed  his  answer  to 
the  amended  cross  bill. 

Mr.  Agar  and  Mr,  Parker  appeared  in 
support  of  the  motion  ; 
Mr,  RoapeU  contril. 

The  argun^ents  for  the  motion  were,  that 
Thwaites*  cross  bill  had  priority  over  Glas- 
sington's  amended  bill,  and  ought  to  be  an- 
swered before  an  answer  to  the  latter  was 
required;  and  that  Glassington's  answer 
having  been  found  insulRcient,  he  was  in  the 
sam^  situation  as  if  he  had  put  in  no  answer. 
The  circumstance  of  Glassington's  being 
in  contempt  was  also  relied  on. 

Against  the  motiop,  it  was  argued,  that 
Glassington's  amended  bill  bad  the  priority 
over  that  of  Thwaites,  so  that  the  insuffi- 
ciency of  the  answer  to  Thwaites'  oijginal 
bill  was  of  no  moment.  Besides,  the  order 
of  the  10th  of  June,  by  giving  the  defen9> 
dants  six  weeks  time  to  answer,  precluded 
the  notion,  that  they  were  not  to  answer 
tiU  they  had  obtained  an  answer  to  their 
own  amended  bill. 

Mr.  Agar  replied,  that  the  order  of  the 
10th  of  June,  was  not  the  order  of  the  der 
fendants,  but  of  the  plaintiff;  ^^d  that  the 
present  motion  did  not  ask  any  thing  incon- 
sistent with  itt  Sven  if  Mr.  Thwaites  had 
lost  his  priority  by  amending  his  bill,  yet 
Glassington  had  restored  him  to  it  by  his 
subsequent  amendment  under  the  order  of 
the  27th  of  April  1825.  For  surely  Thwaites' 
amended  bill  of  1824,  must  have  priority 
over  Glassington's  amended  bill  of  April 
18^5. 

Mr.  RoufM  observed,  that  the  amende 
ment  under  the  order  was  too  trivial  to  have 
any  weight  in  the  argument. 

The  Viec  ChanceUar  was  of  opinion,  that 
Mr*  Thwaites*  by  obtaining  an  order  to 
amend  his  bill  and  that  Glassington  should 
answer  the  amendments  and  exceptions 
together,  had  lost  his  priority.  The  sub- 
seouent  amendment  of  Mr.  Glassington's 
biu,  consisting  only  in  the  alteration  of  a 

v«iu  ni.  cn. 


name,  was  not  a  material  amendment,  and 
therefore  did  not  affect  the  priority  he  pos- 
sessed previously.  Th6  motion  was,  in 
substance,  a  motion  to  discharge  the  order 
for  six  weeks  time  given  by  the  Court  upon 
taking  the  plea  off  tlie  file.  The  circum- 
stance that  Mr.  Glassington  was  now  iq 
contempt  was  not  material ;  inasmuch  as 
he  might  have  obtained  an  order,  that  he 
should  not  answer  Mr.  Thwaites'  bill  until 
afler  Thwaites  had  answered  his  (Glassing- 
ton's) bill. 

The  motion  was  refused  with  costs. 


1824.  -s 

Dec.  10, 18,  22,  23.  ^     abernetht  9. 

1825.  £  HUTCHINSON.      . 

June  10,  17.       J 

Where  the  Court  is  called  upon  to  restrain 
a  publiceUionj  on  the  ground  that  it  is  a  pt- 
racy  of  a  composition  which  has  been  sulh- 
stantially  reduced  into  nniiing  ;  it  is  the  duty 
of  the  Court  to  see  that  the  plaintiff  produces 
his  written  composition. 

An  injunction  will  not  he  granted  to  restrain 
an  alleged  piracy  of  lectures  delivered  orally, 
when  no  written  composition  substantially  the 
same  with  these  lectures  is  produced.  ^ 

Quaere — Whether  there  is  any  legal  right 
of  property  in  the  sentiments  and  language  of 
a  lecture  delivered  orally ^  and  which  cannot 
be  shown  to  have  been  reduced  into  writing  ? 

Persons  attending  an  oral  lecture  have  no 
right  to  publish  it  for  profit. 

An  action  upon  the  implied  contract  will 
lie  against  a  pupil  attending  an  oral  lecture^ 
who  causes  it  to  be  published  for  profit. 

The  Court  will  grant  an  injunction  against 
third  persons  publishing  lectures  orauy  de^ 
lioered,  who  must  have  procured  the  means  of 
publishing  those  lectures  from  persons  who 
attended  the  oral  delivery  of  them,  and  were 
bound  by  the  implied  contract. 

The  bill  was  filed  by  the  distinguished 
surgeoUf  Mr.  Abemethy,  against  G.  L. 
Hutdpnson,  John  Knight  and  Henry  Laeey. 

The  prayer  was,  that  an  account  might  be 
taken  of  tne  profits  derived  by  the  defen- 
dants, any  or  either  of  them,  from  the  sale 
of  surgical  lectures  delivered  by  the  ]^ain- 
tiff-~ and  that  they  might  be  restrained  firom 
printing  and  puU^hii^  iny  other  work  or 
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works,  publication  or  publications,  being  or 
purporting  to  be  lectures  delivered,  or  to  be 
delivered,  by  the  plaintiff;  and  also  from 
reprinting  and  republishing  the  surgical 
lectures,  or  any  works  or  work,  publications 
or  publication,  being  or  purporting  to  be 
delivered  by  the  pbuntiff,  or  any  or  either 
of  them. 

The  case  stated  in  tlie  bill,  was  verified 
by  Mr.  Abemethy's  affidavit.  The  princi- 
pal averments  in  it  were  the  following : — 

That  on  the  4th  day  of  October,  1824, 
the  plaintiff  commenced  the  delivery  of  a 
course  of  lectures  on  the  principles  and 
practice  of  surgery,  at  the  Theatre  of  St. 
Bartholomew's  Hospital,  to  his  pupils,  and 
to  students  and  persons  desirous  of  ac- 
quiring a  knowledge  of  surgery,  and  who, 
previously  to  the  commencement  of  the 
intended  course,  had  respectively  been 
admitted  by  him  as  attendants  upon  such 
course,  and  had-  signed  their  names  re- 
spectively in  a  book  provided  fpr  that  pur- 
pose, and  had  paid  the  fees  for  the  privi- 
lege and  permission  of  attending  the  same : 
that  the  said  course  of  lectures  was  and  is 
to  consist  of  about  thirty  lectures,  tp.be 
delivered,  by  the  plaifitiff,  oi^  Mpnday  apd 
Wednesday  evenings  in  every  week  :  thad 
these  lectures  were  and  are  delivered, 
by  him  as  from  writings  the  property, 
of  the  plaintiff,  and  composed  by  him, 
and  which  the  plaintiff  has  not  yet  printed 
or  published,  and  that  they  arp  his  own 
sentiments  and  l^mguage :  that  h^,  batli. 
not  authorized  the  pubhcation  thereof, 
or  given  such  authority  to  any  of  the 
persons  respectively  attending  the  said 
lectures,  or  to  any  person  or  persons  what- 
soever :  that  he  intends  to  print  and  publish 
his  said  course  of  lectiures:  that  lectures 
have  now,  for  a  great  number  of  yearfl^ 
been  delivered  by  the  plaintifi^  aod  bv  emi- 
nent persons  his  preoecessors ;  and  that» 
from  the  understanding  and  usagq  subsist* 
ing  for  a  long  space  of  time,  between  the 
lecturer  and  the  persons  attending  the  same, 
no  publication  of-  lectures  has  ever  been 
made  by  the  persons  attending  the  same : 
that,  on  the  9th  day  of  October,  1824,  was 
published  a  number,  or  part,  of  a  periodical 
work,  called  *'  The  Lancet,''  in  which  was. 
described,  as  in  the  very  words  and  figures 
thereof,  in  the  name  of  the  plaintiff  the 
lecture  which  he  had' so  as  aforesaid  deliver- 


ed on  Monday  evening,  October  the  4th  ;. 
that  the  said  work  held  out  to  the  public, 
that  it  then  gave,  and  that,  from  time  to 
time,  it  would  continue  to  givQ,  plaintiflTa 
said  lecture  and  lectures  wim  minute  fide- 
lity :  that  this  number  of  iThe  Lancet 
contained  a  notice  or  advertisement,  tfiat  a 
lecture,  on  the  principles  and  practice  oft 
surgery  by  the  plainti^  would  be  published, 
in  every  succeeding  number  of  The  Lancet,' 
until  the  course  should  be  concluded :  that 
a  certain  other  number  of  the  said  work  ap- 
peared on  the  16th  of  October.  1824,  in 
like  manner  giving  to  the  pubhc  the  lecture 
delivered  by  the  plaintiff  in  the  previous 
week  :  that  he  delivered  his  third  lecture  on 
the  11th  day  of  October ;  that,  atth^t  time, 
the  circumstance  of  the  publication  of  the 
first  and  second  lecture  having  been  com- 
municated to  the  plaintiff,  he  took  occasion, 
to  express,  to  the  qla^s  assembled  at  the 
said  tneatre,  his  disapprobation  of  the  said 
publication,  and  to  protest  against  the  same ; 
that  believing,  as  the  fact  was  and  is,  that 
his  lectures '  hfid  been  taken  down  in 
short-hand  bv  some  person  or  persons  at- 
tending the  class,  and  afterwards  publish^ 
by  or  with  the  direction  or  consent  qf  such 
persons  or  person,  he  called  upon  such  per- 
sons or  person  to  avow  themselves  or  him- 
self, and  offered  to  return  the  money  paid 
for  attendance  upon  the  sajd  course,  either 
there  or  in.any  n^uuier  least  offensive  to. the 
feelings  of  such  persons  or  person ;  but  no^ 
persons,  pr  person  have,  then  or  since, 
avowed  diemselves :  that,  on  Saturday, 
October  23,  was  published  a  certain  other 
number  of  TJie  Lancet ;  and  the  same  qom- 
menced  and  was  headed  as  follows,  "Sur* 
gical  Lecture,  delivered  by  Mr.  Abemethy. 
— Theatre,  Bartholomew's  Hospital. — Lec- 
ture 3  ;**  and  then  proceeds  to  give  verba- 
tim, the  lecture  delivered  by  him  as  afore- 
said :  that  other  successive  numbers  of  The 
Lancet  have  been  published,  containing  arti- 
cles, entitled  **  Surgical  Lectures  delivered 
by  Mr.  Abemethy — Theatre,  St.  Bartholo- 
mew's Hospital :"  that  the  articles  respec- 
tively profej»  to  be  the  publications  verbatim 
of  the  plaintiff^s  lectures  respectively^  and 
are  advertised  as  intended  to  be,  from  time 
to  time,  published  in  regular  continuation : 
that  to  idl  said  numbers  were  annexed  a 
notice  stating  that  they  were  "  printed  and 
published  by    G.  L.  Hutchinson,  at  The 
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Xtkricet  Oftice,  210,  Strand,  London ;  where 
all  cotnmunications  fo  the  Editor  are  re- 
quested to  be  addressed,  post  paid.  This 
Work  is  published  at  an  early  hour  every 
•Saturday  morning  ;**  and  to  the  said  num- 
bers of  the  6th,  13th,  20th,  and  27th  of 
{November,  and  the  4th  of  December  was 
slsd  annexed  a  similar  notice,  with  the  ad- 
dition that  they  were  published  "  at  an 
eayly  hour  every  Saturday  morning,  and 
iold  by  Knight  and  Lacey,  Paternoster- 
tow,  and  sold  by  all  bookseUers  in  the 
United  Khigdohi  : "  that  G.  L.  Hutchin- 
son, John  Knight  and  Henry  Lacey,  are 
jointly  interested  in  the  profits  of  the  said 
publication,  and  have  received  considerable 
sums  in  respect  thereof:  that  the  plaintiff 
Imth  not  ffiven  to  6.  L.  Hutchinson  and 
J<^  Knight  and  Henry  Lacey,  or  to  any 
or  either  of  them,  or  to  any  other  person 
or  persons,  any  authority  whatsoever  to 
print  or  publish  the  said  lectures,  either 
in  whole  or  in  part,  or  to  use  his  name, 
sentiments  and  language,  any  or  either 
of  them,  ni  the  manner  in  which  they  have 
already  done  in  said  several  numbers  or 
parts  of  the  said  Lancet  respectively,  aiid 
threaten  and  intend  to  do  in  the  future  num- 
bers or  parts  thereof:  that  the  plaintiff  alone 
has  the  prdperty  in  the  said  lectures,  and  in 
the  sentiments  and  language  thereof;  and 
that  the  copy  or  writings  from  which  the 
same  have  been,  and  are  in  future  to  be  deli- 
vered^ is  and  are  the  property  of  the  plaintiff. 

On  the  other  hand,  the  defendant,  Hutx:h- 
inson,  filed  an  affidavit,  stating,  that  the 
plaintiff  had  been,  during  the  last  twenty-five 
years  and  upwards,  sutgeon  of  Saint  Bar- 
tholomew's Hospital ;  and  had  during  all 
that  time  delivered  lectures  on  the  prin- 
ciples and  practice  of  surgery  in  the  the- 
atre of  such  hospital,  which  theatre  was  set 
a^rt  by  that  establishment  for  the  exclusive 
purpose  of  delivering  lectures  there :  that 
the  Royal  College  of  Surgeons,  before  they 
grant  a  diploma  to  any  person,  require 
certificates  of  attendance  on  surgical  lec- 
tures in  certain  recognized  schools  or  hos- 
pitals :  that  St.  Bartholomew's  Hospital  is 
one  of  the  hospitals  so  recognized  by  the 
College  of  Surgeons^  and  that  the  only  cer- 
tificates of  attendance  upon  distinct  lectures 
delivered  in  London  upon  the  principles  and 
practice  of  surgery  ^cognized  and  received 


by  the  College  of  Surgeons,  are  the  certifi- 
cates of  the  hospital  surgeons  themselves  : 
that  the  surgeons  and  lecturers  for  the  time 
being  of  such  hospital  are  appointed  by  the 
governors  of  the  said  hospital :  that  the 
predecessors  of  the  plaintifi*,  surgeons  in 
such  hospital,  have  been  accustomed  to  de« 
liver  lectures  in  the  said  tlieatre,  but  that 
such  persons  have  never  published  tlie  lec- 
tures so  delivered  by  them,  nor  ever  insist- 
ed upon  an  exclusive  right  to  or  property 
in  the  same  :  that  ho  stipulation  or  condi- 
tion has  ever  been  made  or  imposed  by  the 
plaintiff,  or  by  his  predecessors,  in  the  of- 
fice of  surgeon  or  lecturer  of  such  hospi- 
tal, upon  me  admission  of  students  to  at- 
tendance upon  such  lectures,  as  to  tlie 
manner  in  which  they  the  said  students 
should  make  use  of  the  knowledge  or  infor- 
mation acquired  at  the  said  theatre  :  that 
the  principles  inculcated  and  delivered  by 
the  plaintiff  in  such  lectures,  are  not  new 
principles  originating  with  the  plaintiff,  but 
are  substantially  the  same  principles  and 
practices  of  surgery  as  were  oricinally  pro- 
mulgated by  the  late  surgeon  John  Hunter, 
and  others,  as  will  appear  by  a  comparison 
of  such  lectures  with  the  publications  and 
works  of  the  said  John  Hunter :  that  the 
lectures  delivered  by  the  plaintiff  have  been 
delivered  extemporaneously,  and  were  not 
read  from  any  papers  or  other  writing  at  the 
time  of  die  delivery  thereof,  and  are  iUus- 
trations  of  the  prmciples  of  surgery,  as 
laid  down  by  John  Hunter,  and  others,  for 
the  most  part  derived  by  die  plaintiff  from 
cases  in  the  performance  of  his  duty  as  a 
surgeon  in  the  said  hospital. 

Upon  the  case  appearing  from  these  af- 
fidavits, the  plaindff  moved  for  an  injunc- 
tion, according  to  the  prayer  of  his  bill. 

The  Solicitor  General  and  Mr.  Rose  were 
in  support  of  the  motion. — 

From  the  great  case,  on  this  subject,  of 
Millar  V.  Taylor^  it  appears  that,  however 
much  difference  of  opinion  there  was  on 
the  Bench  as  to  the  property  which  an 
author  might  have  in  a  work  irfter  publica- 
tion, it  never  was  doubted  that  before 
publication  he  had  a  right  to  the  property 
in  his  language  and  ideas,  always  attend- 
ing to  the  fact  which  was  to  stamp  on  that 
language  and  those  ideas  the  character  of 
identity,  so  as  to  protect  Ihem  from  inva- 
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sion.  The  only  difficulty  which  was  enter- 
tained in  that  case,  was,  whether  the  author 
of  such  language  and  ideas  was  authorized 
in  saying  to  the  piratical  vendor  of  them, 
^*  These  are  mine ;  you  are  dealing  with  my 
language  and  ideas,  and  dealing  with  them 
as  purporting  to  be  my  language  and  ideas." 
But  here  the  plaintiff  (independently  of 
the  reduction  of  the  subject  matter  of  the 
lecture  into  a  written  composition,  and  of 
the  delivery  of  it  as  from  a  written  Com- 
position) gets  rid  of  the  difficulty  which 
might  be  dirown  on  hitn,  as  to  his  language 
and  ideas  wanting  identification  to  charac- 
terize them  as  his  property;  the  defen- 
dants admit  that  they  are  dealing  with  his 
sentiments,  following,  to  the  very  letter, 
the  words  which  this  eloquent  lecturer 
has  delivered.  On  the  first  part  of  the 
case,  therefore,  we  submit,  that  although 
the  lectures  may  exist  incorporeally,  and 
merely  in  language  and  ideas  unembodied 
and  unfit  for  use,  still  they  have  a  right  to 
the  protection  of  the  Court,  independently 
of  any  question  on  the  statute  of  Anne,  as 
the  law  existed  and  was  administered  in 
this  court  long  before  that  statute  was  in- 
troduced. 

The  next  part  of  the  case  stated,  is,  that 
these  lectures  are  delivered  as  from  a  writ- 
ten composition,  Mr.  Abemethy's  property, 
which  he  has  neither  published  himself,  nor 
authorized  any  person  to  publish.'  What 
the  plaintiff  states  is,  that  the  subject  matter 
of  the  lectures  exists  in  a  composition  reduced 
into  writing,  to  be  afterwards  varied  by  ad- 
ditions and  illustrations  whidi  may  occur 
during  the  course  of  his  oral  delivery.  He 
says  l^t  he  has  them  so  reduced  into  writing 
as  to  give  him  a  special  property — that  spe- 
cial property  excluding  all  right  in  any  one 
else  to  publish  them  to  the  world.  Another 
part  of  the  case  is  this  :  whether  or  not  a 
person  who  has  become  one  of  those  who 
attend  in  Mr.  Abemethy's  lecture-room,  is 
entitled  to  say,  that  he  has  the  right  of 
publishing  his  teiu:her's  lectures  ?  ]^k»w,  as 
against  a  person  having  a  property  in  that 
which  exists  in  sentiments  and  language,  in 
order  to  raise  the  intention  of  publication,  the 
mius  is  not  on  the  person  claiming  the  pro- 
perty, but  on  the  person  seeking  to  invade 
it.  If  it  can  be  shown,  from  the  nature  of 
the  contract  between  Mr.  Abemethy  and  the 
persons  attending  the  tecture-roon,  that 


they  have  a  right  beyond  mere  attendance 
for  the  purpose  /  of  improvement — beyond 
their  right  of  taking  notes  of  the  lectures  for 
their  own  use  and  improvement,  or  practice ; 
and  that  it  was  a  contract  implied  between 
him  and  them,  that,  if  any  of  them  thought 
fit,  he  might  at  once  publish  the  lectures  to 
the  world,  it  is  not  for  Mr.  Abemethy  to 
redede  from  the  terms  of  any  such  contract  t 
but  it  lies  on  them  to  show  that  they  h/A 
such  a  right  at  the  time  when  they  entered 
into  their  engagement  with  Mr.  Abemethy. 

The  Lord  Chancellor.— The  first  ques^ 
tion  is,  whether  an  oral  lecture  is  within 
the  protection  of  the  law  ?  Now,  as  far  as 
my  recollection  goes,  that  has  not  yet  been 
the  subject  of  determination.  On  tlie  other 
hand,  if  there  be  a  lecture  apparently  ora)^ 
but  which  is,  nevertheless,  delivered,  by  the 
assistance  of  a  very  good  memory,  from  a 
written  composition,  the  question  then  will 
be,  if  it  could  not  be  made  out  in  point  of 
law,  that  an  oral  lecture,  or  an  oral  ser** 
mon  was  within  the  protection  of  the  law^ 
whether  protection  is  due  to  the  written 
composition?  Another  question  will  be, 
whether  this.  Court  would  interfere,  before 
notice  had  been  given  that  that  apparently 
oral  lecture,  was  the  delivery  of  matted 
from  a  written  composition  ?  And  a  far-* 
ther  question  will  be,  whether — ^if  the  oral 
lecture  is  to  be  protected  by  the  ftct, 
that  it  is,  in  truth,  the  delivery  of  a  written 
composition — ^it  does  not  Ue  on  those 
who  insist  that  that  circumstance  gives  the 
protection  of  the  law  to  that  which  appears 
to  be  'orally  delivered,  to  produce  and 
show  that  written  composition,  in  order  to 
make  out  their  case  ? 

Mr,  Rose  continued. — 

With  respect  to  the  existence  of  a  writ- 
ten copy,  there  is  no  case,  where  a  party 
coming  for  an  injunction  on  a  written 
cbpy  has  been  required  to  produce  the 
written  copy  itself;  it  has  always  been 
taken  on  the  affidavit  when  it  has  been 
stated  that  it  was  so ;  and  the  Court  has 
given  to  the  plaintiff  that  protection  which 
he  was  entitled  to.  But  Uudnff  the  case  on 
either  of  the  propositions  whidi  have  been 
submitted  to  the  Court,  the  plaintiff  is  en-^ 
titled  to  restrain  the  publication  of  thia 
work.  It  will  not  be  disputed  that  he  has 
the  property  of  the  subject  nstter  t^  tkt 
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publication ;  and  unless  the  defendants  can 
show  that  they  have  acquired  the  right  of 
publication  which  he  possested,  he  is  en- 
titled to  the  protection  of  this  Court. 

On  tlie  affidavit  there  is  a  primd  facte 
property  in  the  plaintiff;  and  it  is  on  the 
de^ndants  who  claim  the  right  to  invade 
that  primd  facie  property,  to  show  to  the 
Court  that  they  had  the  authority  of  the 

Elaintiff  for  that  purpose,  and  that,  as  against 
im,  the  right  is  in  them.  Now  as  far  as 
that  right  is  to  be  collected  from  intention 
or  usage,  it  is  not  pretended,  that  during  the 
number  of  years  which  have  elapsed  since 
lectures  on  arts  and  sciences  began  to  exist, 
there  has  been  an  invasion  of  tibe  property 
in  the  lectures  so  delivered.  And  it  is  ad- 
mitted that  from  the  earliest  time  of  this 
institution,  with  respect  to  the  lectures  de*- 
livered  on  this  particular  subject  and  at  this 
particular  place,  it  never  has  been  under- 
stood diat  the  lectures  which  were  there  de- 
livered could  be  given  to  the  public. 

Mr,  Home  and  Mr,  Shadwell  for  the  de- 
fendants, contended  for  the  following  points : 

First — ^It  was  clear  that  there  was  here 
BO  written  composition.  The  language  of 
^e  affidavit  was  merely,  that  die  lectures 
were  delivered  as  from  a  written  com- 
poMdon. 

Secondly — It  had  never  been  decided, 
that  a  man  could  have  any  right  of  property 
in  ideas  and  language  not  reduced  into 
writing.  Such  a  right  might  exist,  or  might 
not  exist ;  but  it  could  not  be  protected  by 
an  injunction,  tiU  its  existence  was  acknow- 
ledged at  law. 

Thirdly — ^The  present  case  could  not  be 
assimiljBited  to  that  of  a  lecture  delivered 
voluntarily :  for  it  was  not  optional  in  Mr. 
Abemethy  to  give  or -to  withhold  liis  lec^ 
tures ;  the  delivery  of  them  was  a  part  of 
his  duty»  as  one  of  the  surgeons  of  the 
hospital. 

Fourthly — ^The  defendants  were  the  pub- 
lishers ;  and  there  was  nothing  to  connect 
them  widi  any  of  the  persons  attending  the 
lectures,  or  to  affect  mem  with  any  condi-" 
tion  which  Mn  Abemethy  might  impose  on 
liis  pupils. 

The  Lord  Chancellor. — ^The  very  early 
part  of  this  case  turned  entirely  upon  the 
question  of  property ;  and  indeed,  it  can  be 
^wed  only  in  Iwo.way^— either  as  a  ques- 


tion of  property,  or  a  question  of  trust.  In 
the  furst  place,  I  have  nothing  to  do  with  all 
the  considerations  that  have  been  pressed 
on  me,  frith  respect  to  the  benefit  which  the 
public  may  receive  from  the  publication 
even  of  sudi  lectures  as  those  which  so  dis- 
tinguished a  man  as  Mr.  Abemethy  might 
publish,  or  other  persons  might  publish  for 
him  :  and,  in  the  next  place,  I  have  nothing 
to  do  with  the  moral  question  of,  how  far 
the  editor  of  this  work,  has  righteously 
possessed  himself  of  the  means  of  publish- 
ing it.  When  I  say,  with  the  moral  ques- 
tion, I  mean  to  qualify  the  expression ;  be- 
cause, if  i  can  collect  that  those  means 
have  been  obtained  either  by  a  breach  of 
trust  or  by  fraud,  this  Court  will  have 
something  to  do  with  it. 

With  regard  to  the  question  of  literary 
property,  I  have  no  right  to  interfere  by 
uy  unction — ^unless  I  have  a  very  strong  opi- 
nion that  the  legal  right  is  with  the  plaintiC 
Now,  looking  at  all  that  has  passed  with  re- 
spect to  literary  property,  and  particidariy 
with  respect  to  the  case  of  Millar  v.  Tavlar^ 
which  was  first  before  the  Court  of  King's 
Bench,  and  afterwards  before  the  House  of 
Lords,  (though  there  was  a  vast  deal  of 
argument  on  the  question  of  what  sort  of 
property  a  man  may  have  in  his  unpublish- 
ed ideas  or  sentiments,  or  the  language 
which  he  uses,)  yet  I  do  not  recollect,  m 
the  course  of  those  proceedings  (particu- 
larly in  the  House  of  JLords),  tlmt  any  ques* 
tion  was  put  to  the  Judges  that  did  not 
adapt  itself  to  the  case  of  a  book  or  a  lite- 
rary composition; — for  of  the  questions 
which  were  thero  put  to  the  Judges,  the 
first  was,  Whether  at  common  law  an  au- 
thor of  any  book  or  literary  composition 
had  the  sole  right  of  first  printing  and  pub- 
lishing the  same  for  sale,  and  might  bring 
an  action  against  any  person  who  printed, 
published,  and  sold  the  same  without  liis 
consent  ?  The  next  question  was,  If  the 
author  had  such  a  right  originally,  did  the 
law  take  it  away  upon  his  printing  and  pub- 
lishing such  book  or  literary  composition, 
and  might  any  person  afterwards  reprint 
and  sell  for  his  own  benefit  such  book  or 
literary  composition,  against  the  will  of  the 
author  ?  The  third  question  was.  If  such 
an  action  would  have  lain  at  common  laW| 
was  it  taken  away  by  the  statute  of  Annei 
and  wm  an  author,  by  that  statute,  pre« 
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duded  ftdaa  any  renftedy  ^ctipt  oh  tii# 
fitandntion  of  the  stfttut^,  luid  on  the  tenoto 
dnd  tXHididohs  prei^ci'tbed  theteby  ? 

Ob  these  iiiueBtiohil^  the  Jiidge^  6f  the 
landdifibred.  On  die  fikut  que^tfon,  one 
ef  thetn  wte  of  t)pinioii,  that^  at  toktitnon 
hiw,  an  fiudior  of  Any  book  br  litei*airy 
oompoMtion  had  not  the  tole  fight  of  first 
printing  and  jAiblitihing  did  same  ibf  sale ; 
and  diat  be  could  not  bring  an  action 
against  Iny  pet^on  whb  printedj  pttbltdied, 
and  sdd  the  Mine,  Unless  ftuch  person  h^ 
obtained  the  copyright  by  fVaud  or  by 
vblenee.  ^  ^tmt,  Idthough  this  Judges  was 
of  opinion,  that  at  la#  die  author  i^as  not  the 
party  whb  had  the  sole  Hght  of  first  print- 
ing dnd  pubKishiiig  a  tomposidoh  fbr  ^idt?, 
yet  he  was  also  of  Opihioh,  thai  io  jp(iVe 
him  a  right  of  Wlkm  against  those  Who 
fir^t  printed  tAd  published  the  sam^  fbf 
sale,  It  waa  nee«s»ary  i4  ishow,  in  trtde¥  to 
maintain  ah  acdbn,  that  the  person  i^ho 
had  first  primed  and  pUblishi^d  had  gotten 
it  either  by  viotene^  &t  by  fraud.  Now,  if 
it  can  be  made  oat,  as  matter  of  contract 
between  Mr»  Ab^tilethy  and  thos6  who 
attend  his  lettuces,  that  diey  should  fM  b^ 
at  Hbei'ty  to  print  6r  publish  the  iiame,  I 
diotdd  say,  then,  thttt  mipposing  not^  of 
dl  duit  he  deUv^rcid  hi  hik  l^turek  to  be 
taken,  ahd  supposing  it  to  be  a  proper 
thing  for  the  f»M  of  the  students  diat  diat 
shoud  be  don«^  yet^  I  rfeter  would  permit 
a  third  person  to  make  use  of  the  delivery 
of  diose  not^ft  to  thttt  thii^d  p^rsori,  for  th# 
purpose  of  doing  diat  which  the  person 
deliTcring  th^se  noM  iii^uld  not  himself 
be  peitttitted  to  do^  I  ^hfiudd  call  diitt,  in 
the  sense  in  which  A  ee^urt  of  equity  uses 
tbe  word,  a  grotrs  f^ttud. 

With  respcf^t  to  die  othef  qdeddons  also, 
in  MUhr  v*  Taykt^  the  Ji^lges  differed 
widefly.  Ultimately,  in  the  House  of  Lord^, 
it  did  not  become  necessary  to  d^ide  all 
the  questions  put  to  th^  Judges,  though  it 
would  have  b<in  V€?ry  well  perhaps  for  the 
profession,  if  all  the  questions  had  been 
decided :  bm  the  quesdon  whidi  Was  ac- 
tually decided  in  the  judgment  was,  that 
the  party  had  no  rigfht  fbf  ever,  under  the 
statute  at  Queifn  Amie.  Aiid,  widi  respect 
to  that,  some  of  the  Judges  thought  die 
statute  of  AMe  did  not  originally  give  the 
right,  and  odiers  thought  that  statute  M 
originally  gm  die  ri^t. 


In  die  present  case,  Mr.  SoKcitior  General 
his  viewed  it,  With  respect  to  its  connexion 
with  xMting,  in  these  two  ways.  He  say^, 
diat  Mr.  Aberhethy  has  a  composition^ 
which  one  would  oul  a  copv  or  a  writing, 
and  which  contains  the  whole  of  what  this 
defendant  has  published.  And  then  he  says, 
if  he  have  not  sudi  a  copy,  yet  he  delivered 
it  as  from  writing,  and  therefore  he  must 
be  understood  as  haiving  some  notes,  which 
were  to  suggest  to  him,  from  time  to  time, 
What  sentiments  to  deliver  orally  to  the 
persons  who  attended  hiis  lectures. 

Now,  with  respect  to  either  of  those 
views  of  the  base,  I  apprehend,  when  this 
Court  is  called  on  to  enforce  a  legal  r^ht, 
by  giving  a  remedy  beyond  that  which  the 
law  gives,  it  is  the  bounden  duty  of  this 
Court,  be  the  case  what  it  may,  to  see  diat 
the  phiin^prodbce  hU  written  ccnmontkn  / 
and  therefore,  if  this  case  be  to  be  put  at 
dl  on  the  right  which  Mr.  Abemethy  is 
supposed  to  derive  from  his  having  a  f\ili 
and  correct  copy,  there  must  be  an  original, 
or  a  writing  whidi  contains  all  that  has  been 
published  in  this  book*  or  he  must  have  a 
writing  which  is  such  in  its  nature  as  thati 
coupled  Vith  what  he  orally  delivered,  it 
may  be  taken  that  he  has  substantially  a 
written  composition,  as  well  as  th^t  wlucb 
he  delivered  orally.  When  this  Court  is 
called  on  to  give  a  remedy  beyond  the  re- 
medy which  the  law  gives  to  persons  who 
have  a  legal  right,  the  Cmart  mu$i  knom  fifhai 
%t  n  proceeding  on ;  and  if  the  case  be  put 
on  this  ground,  eitlier  that  there  is  a  writing 
of  one  character  or  a  writing  of  another 
character,  that  writing  must  be  produced,  bo 
that  the  Court  may  know  what  it  is  doing. 
If  diat  writing  be  not  produced,  I  must  th^n 
look  at  the  motion  aa  an  application  made 
to  me  merely  on  the  ground  of  an  oral  pub- 
lication ;  and  then  the  question  of  property 
will  arise,  coupled,  as  it  may  be,  with  the 
doctrine  of  trust  and  with  d^e  doctrine  of 
fraud. 

It  is  said,  that  Mr.  Abemethy  is  not  to 
be  looked  on  as  holding  the  same  character 
with  reference  to  a  subject  of  this  kind  aa 
a  clergyman  of  die  church,  or  a  professor 
in  a  university ;  for,  as  I  understand  the 
affidavit  which  has  been  filed  on  die  part  of 
the  defendant,  Mr.  Abemethy  is  repre- 
sented not  otdy  as  a  surgeon,  but  ^  a  per- 
son appointed  by  iht  govemoni  and  guar- 
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dians  of  thia  hospital  to  ghe  lectures  :-~r, 
**  And  this  deponent  saitV'  (such  is  th^^ 
language  of  tb^  affidavit).  "  that  the  sur- 
g^ns  and  lecturers  for  the  time  being  of 
such  hospital,  are  appointed  by  the  gpyex^ 
i^rs  of  the  said  hpspit^" 

Now,  if  a  professor  be  appointed,  he  is. 
appointed  for  the  purpose  of  giving  infor- 
mation to  all  the  stu^enta  who  attend  hin^i. 
and,  it  is  his  duty  to  do  that ;  but  I  h^ve, 
never  yet  heard  that  any  body  could  pub- 
lish hi?  lectures;  nor  <^  I  conceive  on 
what  ground  Sir.  William  Blackston^  hi^d 
tne  copyright  in  his  lectures  .for  twenty 
years,  if  there  ha^been  such  a  ngh|;as  that; 
we  used  to  take  notes  at  his  lecturea,;  at 
Sir  Robert  Chambers's  lectures,  also  the 
students  used  to  take  notes ;  but  it  never 
was  understood  that  those  lecturea  could  b^. 
published ; — and  so.  with,  respect  tp  aijy 
other  lectures  in  the  univer;5ity,  it  w^  the, 
duty  of  certain  persons  to  give  thps^  lecr 
tures ;  but  it  never  waff  understood,  th^t  the 
lectures  were  capable  of  being  published  by> 
apy  of  the  persons,  who  l^eard  u^exq. 

If  this  injunctioQ,  bq  applied  for,  not  on 
what  was  done  in  Millar  v.  Taylor,  but  on 
the  reasoning  to  be  found  in  thi^  case^  it 
becqmes  a.  judge  in  equity  to  look  about 
him,  before  he  ventures  to  decide  the  legal 
question.  That  legal  question,  in  the  shape 
in  which  it  is  now  put,  namely,  with  respect 
to  an  oral  delivery  of  ideas  and  sentiments, 
has  .occasioned  muph.abstrusc;  leiprning^  and, 
as  in  the  case  which  I  have  alluded  to,  the 
Judges  of  the  land  in  the  first  instance,  and 
the  House  of  Lords  in  the  last  instance, 
avoided  giving,  any  opinion  upon  it  when 
it  was  discussed,  cert|dnly  it  becomes  me  to 
know  what  opinion  a  court  of  law  would 
give  in  such  a  case  as  this,  before  I  grant 
the  injunction  in  unqualified  terms. 

The  last  case  we  had  before  us,  which, 
related  to  a  publication  of  a  medical  gen- 
tleman,  went  quite  on  another  ground.  I 
cannot  now  refer  to  it  (as  ray  meippryi  j^err 
haps,  in  some  respects  fails  me) ;  but  with 
respect  to  that  case,  I  can  say,  afl^r  haying 
considered  it  again  and  again,  and  read  all 
that  haa  been  published  wi^  respect  to  it, 
that  the  decision  I  gave  was  the  very  deci- 
sion which,  if  it  were  to  come  again  before 
me^  I  should  give  without  any  hesitation*  1; 
bfeheve  that  judgment  is  in  strict  conformity 
with  the  principles  upon  which  the  Court 


alway?  ^fsts.  And  I  take  d»e  UKurty  qt 
saying,  but  with  alji  due  respect  to  dioset 
eminent  perspus  who  disj^ute  the  propriety 
of  that  judgment,  that  i,t  ^^s,  ^t  tluui  mo- 
ment appear  to.  me  they  arq  unacquain^d 
with  the  doctrine,  of  thia  Coui^  wijth  zeapect^ 
to  injunptiona  of  that  nature. 

There  is  another  difficulty  which  belongs- 
to.  a  case  of  this  kin^*  even  supposing  that 
there  is  the  right  which  is  qQi^t^ndied  for — r 
I  mean  the  difficuJlty  there  must  be,,  njne 
times  out  of  ten,  in  sustaining  an^  action  fas 
wax^t  of  proof ;  for  if  a  l^ctujce  be  published 
which  has.  been  delivered  orally^  and  that 
can  fii>nn.  the  ^iiluect  o£,  ax^wtion^  how  is  it 
possible^  uii)esa  M^e  Court  ia  to.b^  sa.tisfied 
lyith  soipething  hke  tlie  substance  of  what 
was  said,  to  prove  that  th^  ppnted  pubU^- 
cation  was  parcel  of  the  oral  publication  ? 
1^  this  cas^,  however,  tjiere  is  x^p  difficulty 
on  that  point,  which  is  apiQtheii  r^eason,  pei>-. 
haps,  that  ought  to  in^ucQ  the-  Court  to, 
be  a  little  cautious  in  what'  determii^on  it 
Qomes  to.  BeQ|)4Sie  this,  editor,  has^  ia  the^ 
most  distinct  manner,  admitted  i^  his.pub^- 
lication — ^and.what  is  a^mitt^d  in  the  publir 
cation,  must)  be  taken  in,  ^is, Court  to.  b^< 
true  as.  against  liim^elf— hq  has  admitt^4 
in  the  publication,  that  what  he  has  pubr 
lished  waa  orally  deUvier^  by  Mr.  Abor- 
nethy.  The  difficulty  of  prpof,  therefore, 
to  which  I  have  alluded,  is  not  fou^d.  to 
exist  in  this  case. 

At  the  same  time,  it  is  one  thing  to 
contend,  that  it  has  not  been  estaUished 
that  a  person,  who  orally  delivers  lectures 
has  that  species. of  property  in  them,  whichi 
may  enable  him  to.  bring  an  action,  and. 
aftex.  haying,  succeeded  in  the  action,  to 
apply  for  an  injunction  here,  either  with 
or.  without  an.  acoount  to  be  kept  in  the 
mean  time  of  the  profits  of  the  work; 
and  it  is  an9ther  thing  to  say,  that  a 
person,  who  has  possessed,  himself  of  the. 
means  of  publishing  what  another,  has.  de- 
livered in  lectures,  which  are  a^erwards  to 
be  put  into  writing,  and.  which  the  author 
(if  I  may.  so  call  him)  may  Qr  may  not  mean 
to  publish,  has  himself  the  copyright  of 
what  he  does  so  publish.  That  it  may  not 
be  supposed  I  sanction  that  doctrine*  I:  beg^ 
to  have  it  understood  that  I  do  not  give 
apy  such  opinion. 

On  the  other  hand,  if  tlie  editor  of  The 
Lancet  be  not  only  himself  at  liberty  to 


216 


CASES  IN  CHANCERY. 


publish  five  thoiuand  copies  of  this  work, 
bijit  five  thousand  other  persons  (notwith- 
standing his  pretence  of  having  the  copy- 
right of  this  publication  called  The  Lancet) 
may  likewise  publish  the  work,  that  would 
go  directly  to  destroy  the  value  of  any  pro- 
perty which  Mr.  Abemethy  may  have  in 
the  subject.  These  are  all  the  views  of  the 
case,  as  fiur  as  they  go  to  the  question  of 
literary  property. 

With  respect  to  the  question  of  trust,  a 
good  deal  as  to  that  must  depend  not  only 
on  the  nature  of  these  lectures  and  so  on, 
and  the  rights  and  obligations,  abstractedly 
considered,  which  those  persons  are  under, 
to  whom  they  were  deHvered ;  but  it  must 
dmiend  also  (indeed  very  materially)  on  the 
affidavits  that  have  been  actually  filed. 

The  Lord  Chancellor  delayed  proceeding 
flirther  with  the  motion,  but  ordered  ix  to 
stand  for  the  20th  of  December.  "  In  the 
mean  time,"  said  his  Lordship,  '*  Mr.  Aber- 
nethy  may,  if  he  thinks  proper,  produce  his 
manuscripts ;  and,  on  the  other  hand,  the 
defendants  will  judge  fi>r  themselves  whether 
diey  will  or  not — and  I  do  not  require  it  of 
them,  because  I  have  no  right — ^inform  me, 
how  they  became  possessed  of  the  means  of 
publishing  this  work,  with  a  view  that  I 
may  consider  what  can  be  made  of  the  ar- 
gument of  trust,  or  of  the  argument  founded 
on  fraud." 


Mr«  Abemethy  made  an  additional  affi- 
davit, stating,  that  he  has  given  his  lectures, 
as  most  lecturers  do,  orally,  and  not  firom  a 
written  composition;  but,  that  previously 
to  the  delivery  of  such  lectures,  he  hais 
firom  time  to  time  committed  to  writing  notes 
of  such  his  said  lectures,  which  have  been 
increased  and  transposed,  until  a  great  mass 
of  writing  has  been  collected,  written  in  as 
succinct  a  manner  as  possible,  with  a  view 
to  exhibit  the  arrangement  he  has  formed, 
and  the  fiicts  which  he  has  collected,  to- 
gether with  his  opinions  relative  to  certain 
subjects  of  surgery:  that  a  considerable 
portion  of  such  notes  have  been  by  or  under 
the  direction  of  this  deponent  extended  and 
put  into  writing  with  a  view  to  publication, 
which  writings  he  is  ready  to  submit  to  the 
inspection  of  any  respectable  and  competent 
person,  as  a  test  of  this  deponent's  accuracy 


in  the  statement  made  to  the  Court  in  his 
former  affidavit,  and  that  such  writings  are 
in  his  possession :  that  at  the  time  of  de- 
livering his  said  lectures,  he  did  not  read  or 
refer  to  any  writing  before  him,  but  that  he 
delivers  such  his  lectures  orally,  and  from 
recollection  of  such  notes  and  writipgs,  and 
that  the  lectures  so  delivered  by  him, 
though  not  verbatim  the  same  as  his  notes 
and  writings,  yet  are  in  substance,  arrange- 
^ment,  and  statement  of  the  facts,  substan- 
tially the  same:  that  such  lectures  vary 
from  time  to  time  both  in  the  language  and 
arrangement,  according  to  circumstances, 
and  &om  any  new  matter  that  may  have 
occurred  to  him  by  way  of  illustration  or 
otherwise :  that  on  a  comparison  of  the 
written  notes  or  lectures  witli  those  so 
orally  delivered  by  him,  they  will  and  must 
ne^ssarily  vary,  and  in  like  manner  they 
will  be  found  to  vary,  from  the  lectures 
pirated,  or  alleged  to  be  pirated,  by  the  de- 
fendants, in  the  publication  called  The 
Lancet:  thkt  the  composition  of  the  said 
lectures,  so  reduced  into  writing,  have  cost 
him  much  time  and  study  for  a  long  serieii 
of  years ;  that  his  duties  as  a  surgeon  to  St, 
Bartholomew's  Hospital  and  lecturer  are 
entirely  distinct,  and  that  it  is  not  a  part  of 
his  duty  as  such  swgeon  to  deliver  lectures, 
but  that  the  same  are  in  the  nature  of  pri- 
vate lectures,  and  are  not  attended  by  any 
persons  unless  by  his  permission,  and  are 
not  in  any  way  open  or  accessil)le  to  the 
public. 

The  case  was  again  argued. 

The  L&rd  Chanceliar.—U  Mr.  Abemethy 
h|id  produced  in  court  the  writings  from 
which  he  says  his  lectures  were  really  de- 
livered, so  that  I  might  myself  have  exer- 
cised a  judicial  opinion  upon  those  writings, 
and  have  se^n  that  his  lectures,  though 
orally  delivered,  were  delivered  from  what 
I  should  say  was  a  literary  compositiont  I 
should  have  had  no  difficulty  in  the  case. 
If,  on  the  other  hand,  in  comparing  what  is 
said  to  have  been  orally  delivered,  and  what 
has  got  into  this  book  called  The  Lancet, 
with  the  notes,  I  could  not  accurately  have 
referred  the  publication  to  those  notes,  as 
being  the  same,  (I  mean  with  those  trifling 
literary  distinctions  which  must  exist  in  such 
cases,)  I  should  then  have  known  what  to 
have  done,  by  not  af^lying  myself  to  any 
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thing  but  a  reference  to  authorities.     But  I 
apprehend,  that  if  those  notes  are  not  pro- 
duced and  made — substantially  made-r-part 
of  the  case  before  me,  the  Court  has  but 
two  ways  of  proceeding  left  to  it  :-^the 
Court  must  either  refer  it  to  the  Master  to 
inquire  whether  what  is  admitted  to  have 
been  published  in  this  book  is  the  same  as 
the  notes ;  or  it  must  decide  the  case  by 
calling  upon  the  lecturer  to  deliver  the  notes 
to  the  Court  itself,  that  the  Court  may  see 
whether  they  are  the  same.  And  it  may  be 
very  inconvenient  to  produce  those  notes  ; 
so  much  so,  that  I  should  not  be  surprised 
if  a  gentleman,  such  as   Mr.  Abemethy, 
would  rather  suffer  himself  to  go  out  of 
this  court  without  a  judgment  than  produce 
the  notes.     But  if  he  had  gone  to  the  Mas- 
ter, which  would  have  been  the  more  private 
way,  the  Master  must  have  reported  to  me, 
and  if  there  had  been  an  exception  taken  to 
his  report,  there  must  afterwards  have  been 
a  public  production  in  this  court.  The  con- 
sequence of  all  this  is,  that  I  am  compelled 
to  look  at  the  present  case  as  that  of  a 
lecture  delivered  orally.      In  Millar  and 
Taylor  there  is  a  great  deal  said  with  re- 
spect to  a  person  having  a  property  in  sen- 
timents and  language,  tliough  not  deposited 
on  paper ;  but  there  hdfs  been  no  decision 
upon  that  point  yet;  and  as  it  is  a  fure 
question  of  law,  I  think  it  would  be  going 
farther  than  a  judge  in  equity  should  go,  to 
say  upon  that,  t)iat  be  can  grant  an  injunc- 
tion upon  it,  before  the  point  is  tried. 

There  is  a^iother  ground  for  an  injunc- 
tion* which  is  a  ground  arjsing  out  of  an 
implied  contract.  I  should  be  very  sorry,  if 
I  thought  that  any  thing  which  has  fallen 
from  m^  should  be  considered  to  go  the 
length  of  this — that  persons  who  attend  lec- 
tui^s  or  sermons,  and  take  notes,  are  to  be 
at  liberty  to  carry  into  print  those  notes  for 
their  own  profit,  or  foif  the  profit  of  others, 
I  have  very  little  difficulty  upon  that  point. 
But  that  doctrine  must  apply  either  to  con- 
-'  tract  or  breach  of  trust  Now,  with  respect 
to  contract,  it  is  quite  competent  for  Mr^ 
Abernethy,  and  for  every  other  lecturer,  to 
protect  hii^self  in  future  against  wliat  is 
complained  '  of  here.  There  is  a  contract 
expressed  and  a  contract  implied ;  and  I 
should  be  very  sorry  to  liave  any  man  im- 
derstan4,  that  this  Court  would  not  act  as 
^ali  upon  a  contract  implied,  as  upon  a 
Vol.  hi.  CH. 


contract  expressed,  provided  only  the  drt 
cumstances  of  the  case  authorize  the  Court 
to  act  upon  ic.     I  have  not  the  slightest 
difficulty  in  my  own  mind,  that  a  lecturer 
may  say  to  those  who  hear  him — "  You  are 
entitled  to  take  notes  for  your  own  use,  and 
to  use  them,  perhaps,  in  every  way,  ex- 
cept for  the  purpose  of  printing  them  for 
profit ;  you  are  not  to  buy  my  lectures  to 
sell  again :  you  come  here  to  hear  them  for 
your  own  use,  and  for  your  own  use  you 
may  take  notes."     In  the  case   of  Lord 
ClarendorCs  work,  the  history  was  lent  to  a 
person,  and  an  application  was  made  for  an 
injunction  to  stay  the  publication ;  it  was 
said  there,  that  there  was  no  ground  for  the 
injunction ;  and  it  was  r^-'^^'ed  on  affidavit 
that  my  Lord  Clarendon's  son  said.  There  is 
the  book,  and  make  what  use  you  please  of 
it;    the  Chancellor  however  of  that  day 
said,  that  he  could  not  mean  he  was  to  print 
it  for  his  profit.    So  with  respect  to  letters, 
my  Lord  Hardwicke  says,  in  one  case,  that 
the  person  who  parts  with  letters  still  re-^ 
tains  a  species  of  property  in  them ;  and 
that  the  person  who  receives  them  has  also 
a  species  of  property  in  them.     He  may  do 
what  he  pleases  with  the  paper,  he  may 
make  what  use  he  pleases  of  the  letters, 
except  print  them.     There  he  puts  the  ju- 
risdiction upon  the  ground  of  property.    In 
other  cases  we  find  it  put  upon  the  ground 
of  breach  of  a  trust — that  the  letter  is  pro- 
perty, part  of  which  /have  retained,  and 
'part  I  have  given  to  you ;  you  may  make 
what  use  of  tlie  special  property  you  have 
in  it  you  please,  but  you  shall  not  make  use 
of  my  interest  in  it ;  therefore  you  shall. not 
print  it  for  profit.     Now,  if  there  is  an  ex- 
press contract — for  instance,  if  Mr.  Aber- 
nethy says,  "  Gentlemen,  all  of  you  who 
attend,  and  pay  five  guineas  for  attending 
my  lectures,  may  take  notes  of  what  I  say, 
but  let  it  be  understood  that  you  shall  not 
print  for  profit ;"  then  in  that  case  I  should 
not  have  the  least  difficulty  in  saying,  if 
any  student  afterwards  did  think  proper  to 
publish  for  profits  that  there  is  hardly  a 
term  >vhich  this  Court  would  think  too  harsh 
for  him ;  and  it  would  restrain  him.    There 
is  another  ground,  which  is,  whether,  look- 
ing at  the  general  nature  of  the  subject,  it 
is  not  very  difficult  to  say,  that  there  is  not 
a  contract  which  would  call  upon  the  Court 
to  restrain  the  parties  who  hear  the  lectures, 
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from  pnbUshing  the  notes  they  may  have 
taken.  They  may  make  whatever  use  of 
them  they  please,  but  they  ought  not  to 
publish  them.  If  an  express  contract  exists, 
or  if  any  contract  is  to  be  implied,  either 
contract  would  be  the  ground  of  an  action 
for  a  breach  of  contract. 

With  respect  to  trust,  the  question  here 
would  be,  whether  there  is  not  an  implied 
trust  with  respect  to  the  student  himself? 
One  thing  is  quite  dear,  that  if  those  lec- 
tures have  been  published  from  short*hand 
writers'  notes,  diey  have  been  published 
from  short-hand  writers'  notes  taken  by 
some  student,  or  from  short-hand  writers' 
notes  taken  by  some  intruder  into  the  lec- 
ture-room ;  for  I  do  not  see,  how  it  is  possible 
that  they  could  have  been  taken  otherwise. 
If  there  is  either  an  implied  contract  on  the 
part  of  the  student,  or  a  trust,  and  if  you 
can  make  out  that  the  student  has  pub- 
lished, I  should  not  hesitate  to  grant  the 
injunction.  With  respect  to  the  stranger, 
if  this  Court  is  not  to  be  told  (and  certainly 
it  has  no  right  to  compel  the  parties  to  tell), 
whether  the  power  of  giving  the  oral  lec- 
tures to  the  public  was  derived  from  a  stu* 
dent  or  not,  I  think  it  very  difBcidt  to  tell 
me,  that  that  should  not  be  restrained  which 
is  stolen,  if  you  would  restrain  that  which 
is  a  breach  of  contract  or  of  trust. 

Upon  the  whole,  taking  this  case  as  it 
now  stands,  as  a  case  simply  of  oral  lec- 
tures, it  must  be  tried,  whether  it  is  legal  to 
publish  them  or  not.  Upon  the  question  of 
property  in  language  andserUmentt  not  put 
mto  writing,  I  give  no  opinion,  but  only 
say,  that  it  is  a  question  of  mighty  impor- 
tance. ,  At  present,  therefore,  I  must  re- 
fuse the  injunction;  but  I  give  leave  to 
make  this  very  motion,  on  die  ground  of 
breach  of  contract  or  of  trust. 


Afterwards  the  bill  was  amended  by  the 
introduction  of  allegations,  that  no  persons 
had  a  right  to  attend  the  lectures  except 
those  who  were  admitted  to  that  {Hivilege 
by  the  lecturer:  that  it  had  always  been 
understood  by  htm  and  those  who  preceded 
him  in  the  oifice,  and  those  who  attended 
the  lectures,  that  the  persons  who  so  at- 
tended did  not  acquire,  and  were  not  to  ac- 
quire, any  right  of  publishing  the  lectures 
which  they  heard;  but  that  the  plaintilFand 


his  predecessors  respectively  had  and  re- 
tained the  sole  and  exclusive  right  of  print- 
ing and  publishing  their  respective  lectures, 
for  his  and  their  own  respective  benefit : 
diat  there  was  an  implied  contract  between 
the  plaintiff  and  those  who  attended  his 
lectures,  that  none  of  them  should  publish 
his  lectures,  or  any  part  thereof:  that 
the  defendants  had  been  furnished  with  the 
copy  of  the  lectures,  which  they  had  print- 
ed, through  the  medium  of  some  person 
who  had  attended  the  lectures  under  Mr. 
Abemethy's  above-mentioned  permission; 
and  that  it  was  a  breach  of  contract  or  trust 
in  such  person  so  to  furnish  the  copy,  and 
in  the  defendants  to  print  and  publish  the 
same. 

These  allegations  being  verified  by  the 
affidavit  of  the  plaintiff — 

(June  10, 15,  16,  IS25) 

— The  Solicitor  General  renewed  his  motion 
for  an  injunction.  He  argued,  that  there  was 
an  implied  contract  between  th^  lecturer  and 
pupil.  The  latter  bought  of  the  former  a 
right  to  hear  (perhaps  to  write  down)  his 
lectures,  but  not  to  publish  them.  He  did 
not  purchase  the  lecturer's  science  that  he 
might  sell  it  again.  As  to  the  question  of 
copyright — to  whom  did  it  belong  ?  There 
could  not  be  two  copyrights  ;  such  an  idea 
was  repugnant  to  common  sense  as  well  as 
to  law. 

Mr.  Ahercromhy^  Mr,  Rose^  and  Mr. 
Duckworth^  followed  on  the  same  side. 

The  motion  was  opposed  by  Mr.  Hornet 
Mr.  Shadrvellf  and  Mr.  Brougham. 

Lord  Chancellor. — ^Without  deciding  the 
question  of  literary  property  in  this  case, 
therefore,  but  merely  excluding  it;  the 
point  to  be  determined  was  —  whether 
there  were  such  a  violation  of  contract 
as  to  sustain  an  action ;  if  not,  whether 
an  injunction  could  be  asked  lor.  No 
evidence  was  given  to  show — first,  whe- 
ther the  defendants  attended  as  pupils; 
or  secondly,  whether  they  received  their 
report  from  a  person  guilty  of  a  breach  of 
trust;  or  thirdly,  whether  a  short-hand 
writer,  not  being  a  pupil,  gave  them  a  copy 
of  the  lectures.  It  was  dierefore  a  ques- 
tion, whether  a  stranger,  not  bound  by  con- 
tract, could  be  enjoined.  Various  consider- 
ations would  arise  out  this ;  for  a  couit  of 


CASES  IN  CHANCERY. 


219 


equity  would  be  called  upon  to  say,  whe* 
ther  the  means,  by  which  the  defendants 
were  enabled  to  publish  the  lectures,  might 
or  might  no$  be  used.  One  Tiew  of  the 
case  miich  ought  not  to  be  lost  sight  o( 
waa»  that  supposing  the  lectures  to  have  been 
Caken  down  by  a  pupili  who  afterwards  pamr 
municated  them  to  the  publishers,  and  you 
could  not  get  at  the  pupil,  you  could  not 
maintain  an  acticni.  But  in  that  case,  the 
publishers  might  come  under  the  jurisdic- 
tion of  the  Court,  upon  the  ground  of  hav- 
ing made  a  fraudulent  use  of  that  which  had 
been  eommunicated  to  them,  by  one  who 
had  oommitted  a  breach  of  trust« 

June  17. — The  Lord  Chancellor  stated, 
that  where  the  lecture  was  orally  delivered, 
it  was  difficult  to  say,  that  an  injunction 
could  be  granted  upon  the  same  principle, 
upon  which  hterary  composition  was  pro^^ 
tected ;  because  the  Court  must  be  satisfied 
that  the  publication  complained  of  was  an 
invasion  of  the  writljen  work,  and  this  could 
only  be  done  by  comparing  the  composition 
with  the  piracy.  But  it  did  not  follow,  that, 
because  the  information  communicated  by 
the  lecturer  was  not  oommitted  to  writii^, 
but  orally  delivered,  it  was  therefore  withm 
the  power  of  the  person  who  heard  it,  to 
pvduish  it.  On  the  contrary,  he  was  dearly 
of  opinion,  that  whatever  else  might  be  done 
with  it,  the  lecture  could  not  be  published 
for  profit.  He  had  the  satisfaction  now 
of  knowing,  and  he  did  not  possess  that 
knowledge  when  this  question  was  last  con- 
sidered, that  this  doctrine  was  not  a  novel  one, 
and  that  this  opinion  was  confirmed  by  thatof 
aome  of  the  judges  of  the  land.  He  was, 
therefore,  clearly  of  opinion,  that  when  per- 
sons were  admitted,  as  pupils  or  otherwi^, 
to  hear  tliese  lectures,  although  they  were 
oraUy  delivered,  and  although  the  parties 
might  go  to  the  extent,  if  they  were  able  to 
do  so,  of  putting  down  the  whole  by  means 
of  short-hand,  yet  they  could  do  that  only 
for  the  purposes  of  their  own  information, 
and  could  not  pubhsh  for  profit  that  which 
they  had  not  obtained  the  right  of  selling. 
There  was  no  evidence  before  the  Court  of 
the  manner  in  which  the  defendants  got 
possession  of  the  lectures;  but  as  they 
must  have  been  taken  from  apupil,  or  other- 
wise in  such  a  way  as  the  Court  would  not 
jpermit,  the  injunc|j^  ought  to  go  upon 


the  ground  of  property  ;  and  although  there 
was  not  sufficient  to  establish  an  imphed 
contract  as  between  the  plaintiff  and  the 
defendants,  yet  it  must  be  decided,  that  as 
the  lectures  must  have  been  procured  in  an 
undue  manner  from  those  who  were  under 
a  contract  not  to  publish  for  profit,  there 
was  sufficient  to  authorize  the  Court  to  say, 
the  defendants  shall  not  publish.  He  had  no 
doubt  whatever  that  an  action  would  lie 
against  a  pupil  who  published  these  lec- 
tures. How  the  gendemen,  who  had  pub- 
fished  them,  came  by  them,  he  did  not  know ; 
hut  whether  an  action  could  be  maintained 

Sainst  them  or  not,  on  the  footing  of  im- 
ed  contract,  an  injunction  undoubtedly 
might  be  granted:  because  if  there  had 
been  a  breach  of  contract  on  the  part  of 
the  pupil  who  heard  these  lectures,  and  if 
the  pupil  could  not  publish  for  profit,  to 
do  so  would  certainly  be  what  this  Court 
would  call  a  fraud  in  a  third  party.  If 
these  lectures  had  not  been  taken  from  a 
pupil,  at  least  the  defendants  had  obtained 
the  means  of  publishing  them,  and  had  be- 
come acquainted  with  the  matter  of  the 
lectures,  in  such  a  manner  that  this  Court 
would  not  allow  of  a  publication.  It  by 
no  means  followed,  because  an  action  could 
not  be  maintained,  that  an  injunction  ought 
not  to  be  granted.  One  question  had  been, 
whether  Mr.  Abemethy,  from  the  peculiar 
situation  which  he  filled  in  the  hospital, 
was  precluded  firom  publishing  his  own  lec- 
tures for  his  profit :  but  there  was  no  evi- 
dence before  the  Court,  that  he  had  not 
such  right.  Therefore  the  defendants  must 
be  enjoined  in  future. 

The  only  question  remaining  was,  whe- 
ther the  delay,  which  had  taken  place  in 
renewing  the  application,  was  a  ground  for 
sa3ring  that  the  injunction  ought  not  to  go 
to  restrain  the  sale  of  such  of  the  lectures 
as  had  been  printed  in  the  interim.  His 
Lordship's  opinion  was,  that  the  injunction 
ought  to  go  to  that  extent,  and  should  in- 
dttde  the  lectures  already  published. 

Injunction  granted* 


PLUNKETT  V.  CAVENDISH. 


1825.  \ 
June,  y 

An  injunction  agahist  setting  up  ouistand'- 
ing  terms  cannot  be  obtatned  on  motion. 
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A  bill  having  been  filed  to  restrain  a 
defendant  from  setting  up  outstanding  terms 
in  defence  to  an  action, — 

Mr,  Wakefield  moved  for  an  injunction 
to  that  effect. 

Vice  Chancellor, — This  is  a  part  of  the 
relief  which  cannot  be  obtained  on  motion. 


1825. 
June 


:} 


MEOO  V.   MEOO. 


A  party  mho  applies  to  tite  equitable  jurii' 
diction  of  a  court  of  law,  cannot  afterwardx 
come  to  a  court  of  equity  for  simUar  relief 

Mr.  Heald  moved  for  an  injunction,  in  a 
case  in  which  an  application  had  been  made, 
but  without  success,  to  a  court  of  law,  for 
relief  substantially  the  same  with  that  which 
the  injunction  would  afford. 

Vice  Chancellor, — This  motion  cannot  bfe 
granted.  The  equitable  jurisdiction  of  the 
court  of  law  does  not  exclude  the  equitable 
jurisdiction  of  this  court ;  but  the  applica^ 
tion  of  the  party  to  the  equitable  jurisdiction 
of  the  court  of  law,  does  preclude  him  from 
afterwards  applying  to  the  equitable  juris- 
diction of  this  court. 


.} 


GAKDNER  V.  ROWE. 


1825. 

June — July  5, 

In  a  lease,  the  name  of  A  is  inserted  as 
the  lessee  upon  a  trust  for  B,  but  there  is  no 
declaration  of  trust  in  writing :  A  commits 
an  act  of  bankruptcy,  and  then  executes  a 
declaration  of  tittst :  ctfterwards,  a  commis- 
sion  of  bankruptcy  issues  against  A : — Held, 
that  this  declaration  of  trust,  though  executed 
after  the  bankruptcy,  wUl  prevail  in  favour 
of  B,  against  the  assignees. 

By  an  indenture  dated  in  January  1812, 
the  Earl  of  Mount  Edgecumbe  demised 
and  granted  unto  George  Wilkinson,  his 
executors,  administrators,  and  assigns,  a 
certain  piece  of  ground^  and  liberty  to  dig, 
work,  raise,  and  search  for  tin,  lead,  &c. 
and  other  minerals,  in  and  throughout  the 
said  piece  of  ground,  (which  grant  or  sett 
was  then  commonly  known  by  the  name  of 
the  Wheal  Regent  Sett,)  during  the  term 


of  twenty-one  years,  at  the  rent  and  subject 
to  the  covenants  in  the  said  indenture 
mtotioned. 

On  the  Idth  of  November  1813,  a  com- 
mission of  bankrupt  issued  against  Wilkin- 
son, under  which  he  was  declared  a  bank- 
rupt, upon  acts  of  bankruptcy  which  took 
^Asce  prior  to  the  25th  of  August  1813.  On 
the  25thof  August  1813,  Wilkinson  exe-s 
cutod  a  declaration  of  trust,  stating  that  his 
name  had  been  used  in  the  lease  from  Lord 
Mount  Edgecumbe  as  a  trustee  for  Joshua 
Rowe,  and  assigning  the  term  to  him. 

The  bill  was  filed  by  creditors  of  Wilkib- 
son,  on  behalf  of  themselves  and  all  othera 
seeking  relief  under  the  commission  of  bank- 
rupt against  Wilkinson.  It  insisted,  that 
the  lease  of  the  mine  had  been  granted 
originally  to  Wilkinson,  for  his  own  benefit) 
that  the  declaration  of  trust  had  been  ob«^ 
tained  by  Rowe  fraudulently,  and  to  protect 
himself  from  sustaining  any  loss  in  con- 
sequence of  Wilkinson's  insolvency ;  that 
Wilkinson  had,  at  that  time,  committed  acts 
of  bankruptcy ;  and  that  these  acts  were 
known  to  Rowe*  The  prayer  sought, 
among  other  things^  that  the  declaration  of 
trust  might  be  delivered  up  to  be  cancelled, 
and  that  the  mine  might  be  decreed  to  be 
part  of  the  bankrupt's  estate* 

Rowe,  by  his  answer,  denied  the  whole 
of  the  case  made  by  the  bill.  He  stated, 
that  in  1811,  he  was  engaged  in  working 
the  Great  Crinnis  Mine ;  that  in  conse- 
quence of  that  speculation  turning  out  to 
be  very  profitable,  certain  former  adven- 
turers set  up  a  claim  to  it,  and  filed  a  bill 
to  enforce  that  claim ;  that  his  personal 
observation  on  the  nature  of  the  soil  and 
the  direction  of  the  veins  of  ore,  led  him  to 
believe,  that  a  mine  might  be  worked  with 
great  advantage  in  the  neighbourhood  of, 
and  in  connexion  witli,  the  Great  Crinnis 
Mine ;  that,  with  this  view,  his  agents 
agreed  with  Lord  Mount  Edgecumbe  for 
the  lease  in  question ;  but  that,  in  order 
that  the  new  speculation  might  run  no 
danger  of  being  involved  in  £e  litigation 
concerning  the  Great  Crinnis  Mine,  he 
deemed  it  prudent  to  take  the  sett,  not  in 
his  own  name,  but  in  that  of  a  trustee. 
Wilkinson  was  connected  with  him  by  mar^* 
riage,  and  was  a  man  of  property.  He 
therefore  was  selected  as  a  trustee ;  and  sA 
such,  his  name  was  used  in  the  lease  firoi6 
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Lord  Mount  Edgecumbe ;  but  the  mine,  it 
was  alleged,  bad  always  been  worked  at 
Rowe's  expense  and  under  Rowe's  direc- 
tion. 

Two  points  were  raised  by  the  plaintiff: 
First, — ^That,  in  fact,  Wilkinson  was  not 
originally  a  trustee  for  Rowe;  that  the 
declaration  of  trust  of  the  2dd  of  August 
1813,  was  therefore  a  creation  of  a  new 
trust ;  in  other  words,  an  instrument  pur- 
porting to  be  an  equitable  conveyance  after 
acts  of  bankruptcy  committed  by  the  per- 
son who  conveyed,  and  known  to  the  person 
to  whom  the  conveyance  was  m^de ;  and 
that  such  a  conveyance  was  therefore  void. 
Secondly, — Even  if  Wilkinson's  name 
had  been  used,  in  the  original  lease  of  the 
23d  of  January  1812,  as  a  trustee  for  Rowe, 
yet  there  had  been  no  valid  declaration  of 
trust  by  Wilkinson  before  his  bankruptcy, 
because  there  had  been  no  declaration  of 
trust  in  writing  ;  and  a  declaration  of  trust, 
executed  by  him  afler  his  bankruptcy,  coiUd 
have  no  operation. 

the  Vice  Chancellor  directed  an  issue  to 
try  the  fact,  whetlier,  in  the  letUe  of  the 
23d  of  January  1812,  Wilkinson's  name  was 
used  as  a  trustee  for  Rowe. 

The  jury  found,  that  the  original  lease 
had  been  granted  to  Wilkinson  as  a  trustee 
for  Rowe  :  and  on  an  application  for  a  new 
trial,  the  Vice  Chancellor  expressed  him- 
self satisfied  with  the  finding  of  the  jury, 
and  refused  the  motion. 

ft 
^^^^  • 

The  question  now  came  on»  whether, 
upon  the  fact  as  found  by  the  jury^  the 
plaintifis  were  entitled  to  claim  the  mine  as 
part  of  Wilkinson's  estate,  or  whether  the 
declaration  of  trust  ought  to  prevail. 

Mr.  Agar^  Mr,  Montagu,  Mr.  Rose, 
Mr.  Knight,  ^c,  appeared  for  the  different 
parties. 

The  argument  relied  on  by  the  plaintiffs 
was,  that  tliough  originally  the  name  of 
Wilkinson  had  been  inserted  in  the  lease  as 
a  trustee  for  Rowe, — ^yet,  so  long  as  no 
declaration  of  trust  was  made  in  writing, 
the  trust  could  not  be  enforced  in  any 
court  of  law  or  equity ;  that  the  want  of  a 
written  declaration  of  trust,  was  not  in 
consequence  of  any  fraud  practised  by 
Wilkinson ;  that,  at  the  time  of  Wilkinson's 


bankruptcy,  therefore,  he  had  the  legal 
interest  in  the  mine,  and  there  was  no  trust 
which  could  have  been  enforced  against 
him  ;  that,  had  he  done  no  subsequent  act, 
his  creditors  would  have  taken  the  mine  aa 
part  of  his  estate,  and  the  Statute  of  Frauds 
would  have  prevented  any  claim  from  being 
made  with  success  by  Rowe;  that  the 
bankrupt  could  not,  by  any  act  posterior  to 
hb  bankruptcy,  diminish  his  estate,  nor  give 
validity  to  claims  against  it,  which  could 
not  have  been  enforced  eflfectually  at  the 
time  of  his  bankruptcy  ;  that  the  deed  of 
the  23d  of  August  1813,  could  therefore 
have  no  operation ;  and  consequendy,  that 
the  Wheal  Regent  Mine  must  be  considered 
as  part  of  Wilkinson's  estate. 

Afler  a  very  elaborate  argument,  the 
Vice  Chancellor  postponed  his  judgment. 

On  a  subsequent  day,  he  gave  the  follow- 
ing judgment: — 

-Vice  Chancellor. — On  the  23d  of  January 

1812,  Earl  Mount  Edgecumbe,  by  inden- 
ture, granted  to  George  Wilkinson  a  lease 
of  a  certain  mine  called  the  Wheal  Regent 
Mine,  for  a  term  of  21  years ;  and  by  an 
indenture  bearing  date  on  the  25  th  of  August 

1813,  Wilkinson,  afler  reciting  that^  in  the 
lease  from  Lord  Mount  Edgecumbe,  his 
name  was  used  as  trustee  for  Joshua  Rowe, 
assigned  all  his  shares  of  that  mine  to  Joshua 
Rowe,  for  the  residue  of  the  term. 

It  is  admitted  that,  prior  to  this  assign- 
ment, an  act  of  bankruptcy  had  been  com- 
mitted by  Wilkinson :  and  it  is  therefore 
said,  that,  as,  on  die  25th  of  August  1813, 
he  could  do  no  act  to  afiect  his  estate,  the 
assignment  of  that  date  cannot  prevail 
against  his  creditors.  Upon  that  principle 
the  present  bill  is  filed  by  the  assignees  of 
Wilkinson  against  Joshua  Rowe,  and  cer- 
tain other  persons,  who  claim  under  him 
some  interests  in  the  mine,  for  the  purpose 
of  having  it  declared,  that  the  Wheal  Regent 
Mine  is  part  of  the  bankrupt's  estate. 

At  the  hearing  of  the  cause,  the  plaintiffii 
eontended  for  a  matter  of  &ct,  namely,  that, 
at  the  time  of  the  grant  from  Lord  Mount 
Edgecumbe,  the  agreement  was,  that  Wil- 
kinson should  have  the  lease  of  the  mine 
as  his  own ;  and  they  contended  also  for  a 
point  of  law,  namely,  that,  even  if  in  fact 
the  agreement,  at  the  time  of  the  granting 
of  the  lease,  was,  that  the  name  o£  Wilkin* 
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son  should  be  used  as  a  tnistee  for  Bowe  ;• 
yet  such  trust  could  not  now  prevaiU  inas- 
much as  there  was  no  written  declaration 
of  trust  within  the  Statute  of  Frauds,  other 
than  the  indenture  of  the  23d  of  August 
ISlSf  which, being  executed  afber  the  bioik- 
ruptcy  of  Wilkinson,  could  not  affect  the 
legal  title  of  his  assignees. 

It  appeared  to  me,  that  I  could  not  enter 
into  a  consideration  of  ithe  point  of  law, 
without  previously  ascertaining  how  the 
matter  of  fact  stood.  I  therefore  directed 
an  issue  ;  and  upon  the  trial  of  that  issue, 
the  jury  found,  that  in  the  lease  of  the  mine 
the  name  of  the  bankrupt  was  used  as  a 
trustee  for  Mr.  Rowe.  A  motion  fi>r  a 
new  trial  was  afterwards  made  on  the  part 
of  the  plaintiffi ;  but  I  refused  to  disturb 
the  vermct. 

The  cause  now  comes  on  again  upon  the 
point  of  law ;  and  the  question  is — whether 
the  indenture  of  the  25th  of  August  1813, 
being  executed  by  Wilkinson  after  his  bank- 
ruptcy, can  be  received,  as  against  his  as* 
aignees,  as  a  good  dedaration  of  trust. 

On  a  consideration  of  the  several  cases 
that  have  been  referred  to  in  the  argument, 
■o  authority  has  been  adduced  which  is 
directly  in  point. 

It  appears  by  the  cases,  that  a  bankrupt 
cannot,  by  any  act  subsequent  to  his  hank* 
mptcy,  transfer  any  interest  froHi  his  as- 
signees. Thus  he  cannot  defeat  their  in- 
terest by  executing  a  power  of  appoint- 
ment. Can,  then,  the  bankrupt  be  said  to 
have  had  any  interest  in  the  mine  1  He 
might  undoubtedly  have  recovered  the  pos- 
session, by  means  of  his  legal  estate ;  but 
he  would  have  held  that  possession  merely 
as  trustee. 

It  is  not  disputed  that  this  deed  would 
have  prevailed  against  the  assignees  as  a 
declaration  of  trust,  if  it  had  been  executed 
previously  to  the  bankruptcy.  Yet  a  mere 
voluntary  deed,  executed  before  the  bank- 
ruptcy, will  not  prevail  against  the  assig- 
nees. It  appears,  therefore,  that,  in  respect 
of  the  moral  obl%ation  on  the  trustee,  to 
give  effect  to  his  trust,  this  deed  would  not 
have  been  considered  as  a  mere  voluntary 
deed.  If,  in  respect  of  this  obligation  on 
the  trustee,  it  would  have  prevailed  a^unst 
the  assignees,  if  executed  before  the  bank- 
ruptcy,— ^I  am  unable  to  find  any  principle 
^y  it  should  not  prevail  eqwdly  against 


the  assignees,  though  executed  after  the 
bankruptcy,  especially  when  it  is  considered 
that  a  trust  does  not  pass  by  the  assignment 
under  the  commission. 

I  am  of  opinion,  therefore,  that  the  in- 
denture of  the  23d  of  August  1813,  is  a 
good  declaration  of  trust  widiin  the  Statute 
of  Frauds. 

It  has  been  argued,  that  the  letters  of 
the  bankrupt  mamfested  a  trust  suiRciently 
within  the  Statute  of  Frauds,  independently 
of  the  assignment ;  and  also,  that  the  con- 
duct of  the  parties  afforded  clear  evidence 
of  a  trust,  Itowe  having  managed  the  mine, 
paid  the  expenses  of  it,  ftc.  But  having 
determined  the  question  on  the  general 
principle,  I  do  not  think  it  necessary  to 
enter  into  these  points. 

The  consequence  is,  that  the  bill  must 
be  dismissed,  with  costs. 


1825. 
July. 


} 


PRITCHARD  e.  OeS* 


Where  the  case  of  the  pluintiff  is  denied 
by  the  defendant^  and  there  is  no  evidence 
against  the  answer,  the  Court  will  not  direct 
an  issue  to  be  tried,  and  the  defendant  to  be 
examinedy  though  the  transaction  be  of  such  a 
kind  as  to  be  exclusively  within  the  knowledge 
of  the  drfendanL 

The  question  in  the  suit  was,  whether 
the  plaintiff  had  a  beneficial  interest  in  cer- 
tain property  vested  in  Mrs.  Gee,  or 
whether  he  was  to  be  dependant  on  her 
bounty. 

Mrs.  Gee,  by  her  answer,  denied  the 
whole  of  that  account  of  the  transactions  in 
question,  which  constituted  the  case  of  the 
plaintiff.  The  only  evidence  he  had  was  a 
letter  which  she  wrote  in  answer  to  an  ap- 
plication of  his,  requesting  that  a  portion  of 
the  property  might  be  applied  to  his  relief; 
but  the  expressions  of  this  letter  were  as  con- 
sistent widi  the  case  made  by  the  defendant, 
as  with  that  stated  by  the  plauitiff. 

The  SolicUar  General  and  Mr.  Wakefield 
appeared  for  the  plaintiff; 
Mr,  Roupell  contra. 

At  the  hearing  they  insisted  that  an  issue 
ought  to  be  directed,  to  try  what  interests. 
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under  the  transactions  in  question,  the  par- 
ties took  in  the  property. 

Vice  Chancellor, — Why  direct  an  issue  ? 
The  whole  of  tlie  evidence,  that  could  be 
produced  at  the  trial  of  the  issue,  is  already 
before  the  Court ;  there  would  be  nothing 
for  a  jury  to  proceed  upon. 

Mr.  Wakefield  submitted,  that,  as  the 
whole  transaction  was  within  the  knowledge 
of  Mrs.  Gee,  she  might  be  examined  before 
the  jury  by  an  order  of  the  Court,  and  by 
that  means  the  truth  might  be  brought  to 
%ht. 

Vice  ChanceUor. — Where  the  plaintiff 
and  defendant  give  different  accounts  of  the 
same  transaction,  and  the  truth  is  in  the 
knowledge  of  both,  I  have  been  favourable 
to  the  practice  of  directing  both  to  be  ex- 
amined before  a  jury,  because  both  are 
placed  in  the  same  situation ;  but  I  have 
always  been  unwilling  to  place  any  one  per- 
son in  a  situation,  in  which,  by  the  rules 
of  law,  he  ought  not  to  be  placed.  I  have 
alw^s  said,  "  If  a  person  in  such  circum- 
stances ought  to  be  examined,  the  rule  of 
law  ought  to  be  altered."  I  cannot  order 
Mrs.  Gee  to  be  examined,  and  therefore  it 
would  be  nugatory  to  direct  an  issue. 

Mr.  Wakefield  requested  that  the  cause 
might  stand  over,  in  order  that  he  might 
fiod  authorities  for  directing  an  issue,  and 
orderiiig  the  defendant  to  be  examined. 

This  indulgence  was  granted. 

No  authority  for  what  was  asked  coi:dd 
be  found ;  and  on  a  following  day  the  bttl 
was  dismissed  with  costs. 


1825.    7 

J    1     19     i      PITCHFOBD  0.  HULHE. 

Even  in  an  insolvent  estate,  the  personal 
representative  wiU  be  aUowed  a  sum  expended 
Jbrjuneral  expenses,  according  to  the  situa- 
tion of  life  in  which  tJie  deceased  had  lined. 

In  taking  the  accounts  of  a  personal  re- 
presentative,  Ulls  of  costs  paid  by  her  are  not 
to  be  taxed,  but  the  Master  wiU  consider  the 
reasonableness  of  any  items  to  which  objec- 
tions may  be  taken. 

'  Xhis  was  a  creditor's  suit  for  the  admini- 
stration of  the  estate  of  one  Hulme,  who 


had  been  a  solicitor,  and  in  a  respectable 
situation  in  life. 

His  estate  was  insolvent.  The  wife,  who 
was  his  personal  representative,  had  in  her 
accounts  claimed  SOL  as  paid  by  her  for 
funeral  expenses. 

This  was  resisted  by  the  plaintiffs,  on  the 
ground  that  so  large  a  sum  ought  not  to 
have  been  expended  in  that  manner,  where 
the  estate  was  insolvent. 

Mr,  Sugden  appeared  for  the  personal 
representative ; 
Mr.  Horns  contra. 

The  Vice  Chancellor  thought  that  the  pay- 
ment ought  to  be  allowed  to  her. 

She  also  claimed  to  be  allowed  certain 
sums  which  she  had  paid  for  bills  of  costs. 

It  was  objected,  that  these  bills  of  costs 
had  not  been  taxed,  and  that  she  could  be 
allowed  no  more  than  the  sum  at  which 
they  might  be  taxed. 

Tlie  Vice  Chancellor  held,  that  the  costs 
were  not  to  be  taxed ;  but  if  particular  ob- 
jections were  taken  to  the  items  of  the 
bills,  the  Master  would  consider  their  rea- 
sonableness. 


1825 
July 


.} 


V.  CRAMFHORME. 


A  executes  to  B  a  Mil  of  sale,  dated  the 
llth  of  May,  by  which,  in  consideration  of 
350/.,  he  grants  all  his  goods,  chattels  and 
effects  to  S ;  and  in  it  there  are,  a  clause  stat- 
ing that  symbolical  possession  had  been  deliver- 
ed, and  a  proviso,  that  the  instrument  shall  be 
void,  if  A  pays  the  $501.  to  B  on  or  before 
the  29  th  of  September  following :  A  remains 
in  the  visible  possession  of  the  property  till 
Ms  death,  on  the  30th  of  September : — keld, 
that  the  bill  of  sale  was  void  as  against  the 
creditors  of  A, 

Robert  Cramphome,  being  in  embarrassed 
circumstances,  applied  to  his  brother-in- 
law.  Long,  to  become  security  for  him,  of- 
fering to  indemnify  him  by  giving  htm  a 
biU  of  sale  of  all  the  effects  on  his  &rm. 
Accordingly,  in  May  1822,  Long  gave  his 
acceptance  for  350/.  to  one  CoUier,  to 
whom  Cramphome  was  indebted  in  that 
sum  ;  and  on  the  11th  of  the  same  month, 
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Cramphorae  executed  the  following  bill  of 
sale  to  Long  : — 

"  Know  all  men  by  these  presents,  that  I, 
Robert  Cramphome,  of  West  Tilbury  Hall, 
in  the  county  Essex,  farmer,  in  consideration 
of  the  sum  of  350/.  of  lawful  money  of 
Great  Britain,  to  me  in  hand  weU  and  truly 
paid  by  Henry  Anthony  Long,  of  Fobbing, 
in  the  same  county,  farmer ;  at,  or  immedi- 
ately before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  I  do 
hereby  acknowledge ;  have  granted,  bar- 
gained, sold,  and  confirmed,  and  by  these 
presents,  do  grant,  bargain,  sell,  and  confirm 
unto  Henry  Anthony  Long,  his  executors, 
administrators  and  assigns,  all  the  goods, 
household  furniture,  implements,  and  uten- 
sils, in  farming  and  husbandry,  live  and 
dead  stock,  crops,  fallows,  and  all  other 
my  goods,  chattels  and  effects  now  remain- 
ing, and  being  in,  upon,  or  about  the  mes- 
suage, tenements,  or  dwelling-house,  farms, 
lands,  and  premises  called  West  Tilbury 
Hall  Farm,  situate  in  the  parish  of  West 
Tilbury,  in  the  county  of  Essex,  and  now 
in  my  own  occupation  ;  to  have  and  to  hold, 
all  and  singular  the  goods,  household  fur- 
niture, implements  and  utensils  in  farming 
and  husbandry,  live  and  dead  stock,  crops, 
fallows,  goods,  chattels  and  eflects,  and 
every  of  them,  with  their  and  every  of 
their  appurtenances,  and  the  use,  occupation 
and  possession  thereof,  and  of  every  of 
them,  and  every  part  thereof,  bv  these  pre- 
sents granted,  bargained,  sold,  and  con- 
firmed unto  Henry  Anthony  Long,  his  exe- 
cutors, administrators  or  assigns  for  ever; 
freely,  quietly,  peaceably  and  entirely,  with- 
out any  contradiction,  claim,  disturbance,  or 
hindrance  of  any  persons  or  person  whom^ 
soever ;  and  without  any  accounts  to  me  or 
any  person  or  persons  whomsoever,  to  be 
made,  answered,  or  hereafter  to  be  ren- 
dered ;  so  that  neither  I,  Robert  Cramphome, 
nor  any  other  persons  for  me  or  in  my  name, 
shall  have  any  right,  title,  interest,  or  demand, 
of,  in,  to,  or  for  the  goods,  household  fur- 
niture, implements  and  utensils  in  farming 
•and  husbandry,  live  and  dead  stock,  crops, 
fallows,  chattels  and  effects,  or  any  of  them, 
or  any  part  or  parcel  thereof,  or  right  to 
exact,  challenge,  claim,  or  demand  at  any 
time  or  times  hereaf^r ;  but  of,  and  from 
all  acticms,  right,  title,  claim,  demand,  pos- 
session, and  interest  thereof,  therein,  or 


thereto,  shall  be  wholly  barred  and  exclud- 
ed by  force  and  virtue  of  these  presents. 
And  I,  the  said  Robert  Cramphome,  for 
myself,  my  executors,  and  administrators, 
all  and  singular  the  goods,  household  fur- 
niture, implements,  and  utensils  in  farming 
and  husbandry,  live  and  dead  stock,  crops, 
fallows,  chattels  and  effects,  unto  Henry 
Anthony  Long,  his  executors,  administra- 
tors and  assigns,  against  me,  Robert  Cramp** 
home,  my  executors,  administrators  and  a9«> 
signs,  and  all  and  every  person  and  persons 
whomsoever,  shall  and  will  warrant,  and  for 
ever  defend  bv  these  presents ;  of  which 
goods,  household  furniture,  implements  and 
utensils  in  farming  and  husbandry,  live  and 
dead  stock,  crops,  fallows,  chattels  and  ef- 
fects, I,  Robert  Cramphome,  have  put 
Henry  Anthony  Long  in  full  possession,  by 
delivering  to  him,  the  said  Henry  Anthony 
Long,  one  silver  spoon,  in  the  name  of  all 
the  goods,  household  furniture,  implements 
and  utensils  in  farming  and  husbandry,  live 
and  dead  stock,  crops,  fallows,  chattels  and 
effects,  at  the  sealing  and  delivery  hereof : 
Provided  always,  and  it  is  hereby  agreed,  by 
and  between  me,  Robert  Cramphome,  and 
him  Henry  Anthony  Long,  that  if  I,  Ror 
bert  Cramphome,  my  executors,  administra- 
tors or  assigns,  or  any  of  them  do,  and  shall 
well  and  .truly  pay  or  cause  to  be  paid  unto 
Uenry  Anthony  L6ngi  Kis^  ex^utors,  ad*^ 
ministrators,  or  assigns,  the  sum  of  350L  of 
lawful  money  of  Qreat  Britain,  with  interest 
for  the  same,  after  the  rate  of  51.  for  every 
100/.  for  a  year,  on  the  29th  of  September 
next  ensuing  the  date  hereof,  then  and  in 
such  case,  these  presents,  and  every  clause, 
article,  condition  and  thing  herein  contained 
shall  cease,  determine,  and  be  absolutely 
void,  every  thing  herein  contained  to  the 
contrary  thereof  notwithstanding." 

No  money  was  paid  by  Long  to  Cramp- 
home at  the  execution  of  this  bill  of  sale. 
But  Long,  before  the  29th  of  September* 
paid  the  350/.,  for  which  he  had  given  his 
acceptance  to  Collier,  He  had  Hkewise, 
both  before  and  afl^r  the  11  th  of  May  1 822, 
advance4  large  sums  to  Cramphome. 

Cramphome  having  died  on  the  90th  of 
Septerpber  1S22,  Long  took  possession  of 
all  the  property  on  the  farm,  amounting  to 
upwards  of  1,300/.,  and  retained  it  in  satis- 
faction of  tlie  monies  due  to  him  fi*um 
Cramphome,  which,  including  the  350/.  paid 
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by  him  to  Collier,  amounted  to  more  than 
the  value  of  the  property. 

Cramphome's  widow  having  taken  out  ad- 
ministration to  him,and  having  refused  to  take 
any  proceedings  against  her  brother,  Long, 
the  bill  was  filed  by  a  creditor  against  her  and 
Long,  for  the  administration  of  Cramp- 
home's  assets  ;  and  as  incidental  to  that  ad- 
ministration, it  prayed,  that  the  bill  of 
costs  of  the  11th  of  May  might  be  de- 
dared  fraudulent  and  void  as  against  the 
creditors  of  Cramphorne,  or  otherwise  that 
it  might  be  declared  to  have  been  given  as 
a  security  to  Long,  only  for  the  sum  of 
350/,  ) 

Long,  by  his  answer  insisted,  that  the  bill 
of  sale  was  valid — that  possession  under  it 
had  been  given  to  him  on  the  22d  of  Sep- 
tember— ihat  his  various  advances  of  money 
to  Cramphorne  had  been  made  on  the  faith 
of  it — and  that  the  whole  of  the  sums  due 
to  him  exceeded  the  value  of  the  efiects 
upon  the  farm. 

Upon  the  evidence,  it  appeared  that 
Cramphorne,  up  to  within  an  hour  of  his 
death,  had  had  the  management  of  the  &rm ; 
that  he  bought  and  sold  as  the  owner  of  it ; 
that  his  name  was  upon  the  carts ;  and  that 
the  servants  were  employed  and  directed 
by  him.  The  only  proof  of  the  alleged 
possession  by  Long  on  the  22d  of  Septem- 
ber, was,  that  he  was  on  that  day  in  com- 
pany with  Cramphorne,  and  diat  Mrs. 
Cramphorne  then  said,  that  her  husband 
had  given  up  every  thing  to  him. 

Mr,  Heald  was  for  the  plaintiff; 
Mr.  Home  and  Mr.  Trollope  were  for  the 
defendants. 

For  the  plaintiff  it  was  contended  that 
the  bill  of  sale  was  void  as  against  creditors, 
because  it  was  not  accompanied  by  posses- 
sion ;  and  there  were  cited  Twyne^s  case^  (1) 
and  Ryall  v.  RolL  (2)  Not  even  a  mort- 
gage of  goods  could  exist  witliout  pos- 
session. 

If  it  were  not  altogetlier  void,  it  could 
not  stand  for  more  than  the  350/.,  upon  the 
payment  of  which  the  very  words  of  the 
instrument  declared  that  it  should  be  void. 


On  the  other  side,  it  was  said  that  the 
contract  was,  that  the  grantor  should  have 
tilltlie  29th  of  September  to  pay  the  money. 
Till  that  day  arrived  the  bUl  of  sale  was  only 
conditional ;  and  it  was  therefore  consistei)t 
with  it,  that  the  possession  should  remain 
with  the  grantor.  "  If  the  deed  of  sale  be 
conditional,''  says  Mr.  Justice  Duller,  (3) 
"  there  the  vendor's  continuing  in  possession 
does  not  avoid  it ;  because,  by  the  terms  of 
the  conveyance,  the  vendee  is  not  to  have 
the  possession  till  he  has  performed  the 
condition.  That  makes  the  distinction  be- 
tween deeds  or  bills  of  sale  which  are  to 
take  place  immediately,  and  those  which 
are  to  take  place  at  some  future  time.  For 
in  the  latter  case  the  possession  continuing 
in  the  vendor  till  that  future  time,  or  tifi 
that  condition  is  performed,  is  consistent 
with  the  deed ;  and  such  possession  comes 
within  the  rule  as  accompanying  the  deed." 
The  present  case,  it  was  alleged,  fell  under 
the  principle  of  Edwards  v.  narben,  (4) 

The  Master  of  the  RoUs.— The  question 
here  is,  whether  a  bill  of  sale  executed  by 
the  deceased,  and  dated  the  11th  of  May 
1822,  is  under  the  circumstances  to  be  con- 
sidered as  fraudulent  and  void  against  cre- 
ditors. The  bill  of  sale  is  a  bill  professing 
to  be  made  by  Cramphorne  to  Long,  in  con- 
sideration of  350/.  paid  to  Cramphorne  by 
Long,  at  or  before  the  execution  of  the  in- 
strument, in  consideration  of  which  sum, 
Cramphorne  assigns  to  Long  all  his  goods, 
household  furniture,  &c.  and  all  other  his 
,  goods,  chattels,  and  effects,  to  hold  to  Long 
for  ever.  Af^rwards  comes  a  clailse  stat- 
ing that  Long  had  been  put  in  full  posses- 
sion by  the  delivering  of  a  silver  spoon,  fol- 
lowed by  a  proviso,  that  if  Cramphorne  paid 
Long  350/.  by  the  29th  of  September,  the 
instrument  should  be  void.  It  appears  by 
the  evidence,  tliat  the  350/.  was  not  in  truth 
paid  by  Cramphorne ;  but  that  the  real  cir- 
cumstances which  gave  occasion  to  the  bar- 
gain and  sale  were,  that  Long,  as  Cramp- 
home's  surety,  had  paid  one  Collier  a  debt 
of  350/.  due  to  him  from  Cramphorne. 
No  possession  accompanied  the  deed,  other 
than  the  symbolical  possession  by  delivery 
of  the  spoon,  and  the  deed  itself  was  de- 


(1)  S  Coke.  80. 
(«)  1  Veiey,  348. 

Vol.  hi.  CH. 


1  Atkviui,  168. 


(3)  2  Term  Rep.  596. 

(4)  «  TeiTO  Rep.  587. 
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livered  to  one  of  the  witnesses  to  its  execu- 
tion, who  was  directed  to  retain  it  in  his  pos- 
session, and  to  keep  the  transaction  secret. 
In  that  person's  possession  accordingly  it  did 
lemain,  till  after  the  death  Cramphome,  who 
died  on  the  SOth  of  September.  It  is  dis- 
tinctly proved  in  evidence,  that  Cramp- 
home,  from  the  time  of  the  execution  of 
the  deed,  till  his  death,  remained  in  the 
visible  ownership  of  the  stock  on  the  fkrra. 
There  is,  indeed,  an  attempt  to  show  that, 
within  an  hour  of  his  death,  orders  were 
given  by  Long  that  no  part  of  the  stock 
should  be  removed  without  his  consent; 
but  the  actual  possession  remained  With 
Cramphome.  All  this  time,  and  indeed  till 
three  weeks  before  Christmas,  the  bill  of 
sale  remained  in  the  witness's  possession, 
and  was  finally  deUvered  to  the  administrar 
trix  of  Cramphome. 

Now  in  the  first  place,  the  consideration 
is  not  truly  stated  by  the  deed.  In  the  next 
place,  the  generality  of  the  description  of 
the  property  must  not  be  forgotten.  In  the 
third  place,  the  transaction  was  to  remain 
completely  secret  Now,  the  circumstaoMfe 
that  diere  was  no  change  of  possession,  has 
always  been  considered  as  a  strong  bkd^e 
of  fraud.  It  was  pressed  upon  me,  that  the 
want  of  change  of  possession  ouffht  nbt 
hero  to  make  the  imrtmment  void  against 
Creditors ;  because,  the  transfer  was  merely 
conditional,  and  till  default  was  made  in  the 
performance  of  the  ccmdition,  the  poases- 
sion  might  in  the  mean  time  remain  wiAi 
the  grantor.  And  the  case  of  Ednvardt  v. 
Narben  was  relied  on.  But  that  is  in  troth 
a  strong  authority  acniinst  the  validity  of 
this  deed  of  sale.  There  the  transaction 
was,  that,  if  a  sum  of  money  was  paid  in  14 
days,  the  grantee  was  not  to  enter  and  m31 
the  goods ;  but  if  it  was  not  paid  in  14 
days,  he  was  to  enter.  Symbolical  possession 
was  delivered;  the  defendant  died  before 
the  14 days;  and  immediately  the  grantee 
entered.  It  was  argued,  that  till  the  14 
days  expired,  it  was  not  intended  that  the 
grantee  should  churn  the  possession ;  but 
die  Court  held  the  bill  of  sade  to  be  fraudu- 
lent, though  it  was  for  a  bmdJSde  ddit. 
Hero  the  grant  was  an  absolute  grant,  liaUe 
to  be  defeated  by  the  grantee  paying  khe 
debt  within  a  given  time ;  but  in  the  interim 
the  possession  ought  to  have  accompanied 
the  aeed :  therefore,  I  cannot,  consistently 


with  the  decisions  upon  the  subject,  hdd 
this  to  be  a  good  transaction ;  uid  I  am 
bound  to  dedare,  that  this  deed  must  be 
declared  fraudulent  and  void  as  against 
creditors.  The  consequence  is,  ihat  an 
count  must  be  directed  with  costs. 


1825 
July 
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A  pUiintiff  is  not  entitled  to  a  commission 
to  exanune  witnesses  abroad^  if  the  defendant 
is  not  in  contemptt  idthough  his  time  for 
answering  has  expired^  and  an  order  for  time 
has  been  obtained  by  Attn. 

The  time  for  answering  after  appearance 
having  expirod,  the  defendant  obtained  an 
order  for  time. 

Mr.  Koe  on  behalf  of  the  pUdntiff,  now 
moved  for  a  commission  to  examine  wit- 
nesses in  America. 

According  to  the  allegations  of  the  biB, 
the  tide  of  the  plaintiff  depended  on  tke 
eondnnance  of  the  lift  of  a  person  who  wHa 
stated  to  be  in  the  neighbourhood  of  Phik- 
de^ia. 

The  applicatkm  was  not  supported  by 
any  affidavit. 

ilfn  Pfmdefioti,  contrl^. 

The  objection  taken  to  the  motion,  was, 
that  the  defendant  was  not  in  contempt. 

The  Vice  Chancellor.— The  defendant's 
taking  out  an  order  for  time  does  not  en- 
title the  plaintiff  to  a  commission.  Before 
the  plaintiff  can  be  enticled  to  a  comnussion, 
the  defendant  must  either  have  answered  or 
be  in  contempt.  (1) 

(1)  See  tlie  foRolnng  cages ; — 

King  V.  Allen»  4  Mod.  f47. 
Bowden  o.  Hodge,  S  Swanston,  26S. 
Cbemioaot  v.  De  la  Cour,  1  Mod.  906. 
Noble  V.  Garland,  19  Vesey,  37%;  Cooper,  9SS. 

In  lome  of  these  cases  (particularly  in  Bowden  «. 
Hodge)  it  is  not  etated,  whether  the  defendant  wm 
or  was  not  in  contempt.  Bui  in  Noble  v.  Gttdsnd. 
the  defendant  was  not  in  contempt. 
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ANOKTMOUB. 


July 

Semble — That  a  creditor  proceeding  at 
loHti  and  who  has  notice  of  a  decree  against 
the  executor,  is  not  entitled  to  his  costs  of 
the  executor's  application  for  an  injunction, 

A  decree  having  been  made  in  a  ere- 

ditoi^B  suit  against  an  executor,  the  execu- 

'Itor  applied  for   an  injunction  against  a 

creditor  of  the  testator,  who  was  proceed* 

ing  at  law. 

Mr.  Tinney  for  the  motion. 

Mr.  Barber  for  the  creditor,  admitted 
that  he  could  not  resist  the  motion;  but 
that  the  creditor  was  entitled  to  his  costs  at 
law,  up  to  the  time  when  he  had  notice  of 
the  decree,  and  also  to  the  costs  of  the  ap- 
plication. 

The  creditor  had  notice  of  the  decree, 
previous  to  the  motion  for  the  injunction* 

The  oniy  doubt  was,  as  to  whether  the 
creditor  was  entitled  to  the  costs  of  the 
application. 

The  Vice  Chancellor  was  at  first  inclined 
to  aWe  him  the  costs  of  the  application. 

Afterwards,  upon  the  statement  of  the 
Register,  his  Honour,  mentioned  that  he  was 
inibnned,  that  the  practice  was,  that  the 
creditor  should  not  have  the  costs  of  the 
appltcatioo.  (1)  The  principle  of  this  prac- 
tice seemed  to  be,  that  the  creditor  ought 
to  stop  his  proceedings  at  law,  upon  having 
notice  of  tnis  decree,  without  putting  the 
executors  to  the  expense  of  a  motion. 


Jf.  B.  Upon  several  similar  appKcationa, 
the  Vice  Chancellor  gave  the  creditor  the 
oo0t8  of  the  application.  It  should  be  ob- 
served, that,  if  the  creditor  ought  to  stop 
his  proceedings  at  law  merely  upon  having 
noeioe  of  the  decree,  he  has  no  means  of 
ascertaining  whether  the  executor  has  done 
all  that  the  rules  of  the  Court  require  him 
CO  do ;  and  by  means  of  a  collusive  decree, 
the  rights  of  the  creditor  may  be  defeated, 

(1^  Tba  Register  ma  nndoflood  to  hmv9  ttsted* 
tbat  the  Loi4  Chancellor  bad  lately  determined,  that 
the  creditor  ihould  not  have  the  costs  of  the  appli- 
caticm.  We  have  not  been  able  to  ascertain  that  the 
JjiKtd.  Clniicellor.did  detemine  any  euch  pent. 


and  the  assets  wasted.  Even  after  a  decree 
an  executor  is  not  entitled  to  an  injunction 
against  a  creditor,  unless  he  has  by  his 
answer  set  forth  at  least  the  amount  of 
assets  in  his  hands,  and  paid  the  balance 
into  court.  Is  it  not  fitting  that  the  credi- 
tor should  be  brought  before  the  Court  by 
motion,  in  order  that  he  may  have  an  op- 
portunity of  compelling  the  executor  to  do 
that  which  a  friendly  plaintiff  will  probably 
allow  him  to  neglect  ? 


••} 


BULWXR  V.  BOARE. 


1825 
July, 

AppointmeiU — Election. 

By  the  nutrriage  settlement  oj  A,  a  term 
of  years  is  limited  to  trustees,  upon  trust  to 
nnse  16,000^.  to  be  paid  to  all  and  every,  or 
such  one  or  more,  exdustoely  of  the  other  or 
atherSfi/the  child  or  chiUdrenefthe marriage, 
or  to  ail  and  every,  and  such  one  or  more, 
exchuiveh  of  the  other  or  others,  of  the  issue, 
bom  m  the  l^ime  ^f  A,  of  any  such  child 
or  chUdren,  in  such  shares  and  proportions 
as  A  should  by  deed  or  mil  appoint ;  and 
im  default  rf  appointment,  to  the  children  in 
septal  shares:  A,  by  his  will,  after  devising 
certain  retd  estates  to  his  first  and  other  sons, 
m  strict  settlement,  and  reciting  that  he  was, 
by  the  marriage  settlement,  authorixed  to 
appoint  the  sum  qf  16,000i.  unto  aU  or  any 
one  or  more  of  his  child  or  children,  and  grand- 
child  or  grandchUdren,  i^jtpointed  4,000/.  to 
each  of  his  children,  other  than  the  child  TvJto 
shotdd,  under  the  preceding  Unutations,  be 
entitUd,  as  tenant  for  life,  to  the  rents  and 
profits  of  the  devised  premises:  and  as  to 
the  residue,  if  any,  of  the  10,000/.,  he  ap* 
pointed  the  sajpse  unto  such  grandchild  of  his 
body  as  should,  by  the  regular  course  of 
eventSf  become  entitled  as  tenant  in  tail  in 
poseesnon  of  the  devised  premises :  A  died, 
leasnng  three  sans,  the  eldest  of  whom  was 
tenant  for  life  of  the  devised  estates,  and 
no  grandchild: — Held,  that,  inasmuch  as 
there  nught  have  been  a  grandchild  bom  in 
A's  lifetime,  and  as  «ticA  grandchild  would 
have  been  among  the  objects  of  the  power, 
the  appointmewt  of  the  residue  of  the  16,000/. 
lo  a  grandchild  who,  in  the  events  that  had 
happened,  was  not  an  Meet  of  the  power, 
did  ntd  raise  a  case  of  eiac^on  against  the 
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ckildrefi,  and  that  they  were  entitled  to 
have  the  appointment  of  that  residue  de^ 
dared  invalid,  and  yet  to  retain  all  the  bene- 
fits given  them  by  the  will. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  on  the  30th  and  Slst 
days  of  May,  1798,  the  release  being  made 
between  Wilb'am  Earle  Bulwer  of  the  first 
part,-^Elizabeth  Barbara  Bulwer  Lytton,  by 
her  then  name  of  Elizabeth  Barbara  Lytton, 
of  the  second  part, — ^Lord  Walpole,  Sir  John 
Lombe,  bart.  Henry  Jodrell,  esq.  and  Wil- 
liam Adair,  esq.  of  the  third  part, — and 
Henry  Meyrick  Hoare,  William  Lutwyche, 
and  Charlea  Butler,  of  the  fourth  part, — 
(being  the  settlement  made  previously  to 
and  in  consideration  of  the  marriage  then 
intended,  and  soon  afVer  solemnizedt  be- 
tween William  Earle  Bulwer  and  Elizabeth 
Barbara  Bulwer  L3rttoD ;)  he,  Wm.  Earle 
Bijdwer,  did  grant,  bargain,  sell,  alien,  re-* 
lease,  and  confirm  unto  Lord  Walpole  and 
Henry  JodreD,  their  heirs  and  assigns^  the 
manor  of  Cawston,  and  divers  other  mes-* 
euages,  tenements,  lands,  and  heredita* 
ments  particularly  mentioned,  with  the 
appurtenances,  to  hold  the  same  unto 
Lord  Walpole  and  Henry  Jodrell,  and 
their  heirs,  subject  to  certain  mortgages 
thereof,  or  of  some  parts  thereof,  to  the 
foUowing  uses:  that  is,  after  the  solem** 
nization  of  the  then  intended  marriage,  to 
the  use  of  Sir  John  Lombe  and  Wm.  Adair, 
their  executors,  administrators,  and  assigns, 
for  the  term  of  91)  years,  upon  trust,  for 
securing  the  payment  of  the  annual  sum  of 
ftOOl.  to  Elizabedi  Barbara  Lytton,  during  the 
joint  lives  of  herself  and  Wm.  Earle  Bulwer, 
for  her  separate  use,  by  way  of  pin-money ; 
and  subject  tliereto,  to  the  use  of  Wm. 
Earle  Bulwer,  and  his  assigns,  for  the  term 
of  his  life;  with  a  limitation  to  the  use  of 
Lord  Walpole  and  Henry  Jodrell,  and  their 
heirs,  during  the  life  of  Wm.  Earle  Bulwer, 
upon  trust,  to  support  the  contii^ent  re* 
mainders  thereinafter  limited ;  remainder  to 
the  use,  intent,  and  purpose,  that  Elisabeth 
Barbara  Lytton,  in  case  she  should  sur-^ 
vive  Wm.  Earle  Bulwer,  should,  from  and 
after  his  decease,  receive,  during  her  life, 
an  annuity  of  800/.,  issuing  out  of  the 
manor  and  premises,  by  way  of  jointure 
and  in  bar  of  dower,  with  powers  of  distress 
and  entry  for  securing  the  same ;  and  sub« 


jeet  thereto,  to  the  use  of  Sir  John  Lombe 
and  Wm.  Adair,  their  executors,  adminis- 
trators, and  assigns,  for  the  term  of  200 
years,  to  commence  from  tlie  day  next 
before  the  day  of  the  decease  of  Wm.  Earle 
Bulwer,  upon  trust,  for  securing  to  Elizabeth 
Barbara  Lytton,  and  her  assigns,  the  regular 
payment  of  the  annuity  of  800/. ;  and  sub- 
ject thereto,  to  the  use  of  Henry  Meyrick 
Hoare,  Wm.  Lutwyche,  and  Charles  Butler, 
their  executors,  administrators,  and  assigns, 
for  the  term  of  500  years,  to  commence 
and  be  computed  from  the  day  of  the  date 
of  the  indenture  of  release  and  settlement, 
without  impeachment  of  waste,  upon  the 
trusts  thereinafter  mentioned  ;  and  subject 
thereto,  to  the  use  of  the  heirs  and  assigns 
of  Wm.  Earle  Bulwer  for  ever. 
.  By  a  subsequent  clause,  the  trusts  of  the 
term  of  500  years,  limited  to  Henry  Mey- 
rick Hoare,  Wm.  Lutwyche,  and  Charles 
Butler,  their  executors,  administrators,  and 
assigns,  were  declared  to  be,  upon  trust, 
with  all  convenient  speed  after  the  decease 
of  the  survivor  of  them,  Wm.  Earle  Bulwer 
and  Eliz.  Barbara  Lytton,  or  in  the  lifetime 
of  them,  or  the  survivor  of  them,  if  they  or 
the  survivor  of  them  should  direct,  by  any 
writings  or  writing  under  their  respective 
hands  or  hand,  by  selling,  mortgaging, 
assigning,  or  otherwise  disposing  of  the 
manors,  hereditaments,  and  premises  com- 
prised in  the  term,  or  any  part  thereof,  for 
all  or  any  part  of  the  term,  or  by,  with,  and 
out  of  the  rents,  issues,  and  profits  of  the 
same  premises,  or  any  part  diereof,  in  the 
meantime,  or  by  bringing  actions  for  rents 
in  arrear  against  the  tenants  or  occupiers 
of  the  same  premises,  or  any  of  them,  or 
by  such  other  ways  or  means  as  to  thejn 
or  him  should  seem  meet,  to  levy  and  raise 
the  sum  of  16,000/.  of  lawful  money  of 
Great  Britain,  and  pay,  assign,  and  dispose 
of  the  same,  to  all  and  every,  or  such  one 
or  more  exclusively,  of  the  other  or  others 
of  the  child  or  children  of  Wm.  Earle 
Bulwer  by  Elizabeth  Barbara  Lytton,  or  to  all 
and  every,  or  such  one  or  more  exclusively 
of  the  other  or  others,  of  the  issue,  bom  in 
the  lifetime  of  Wm.  Earle  Bulwer,  of  any 
such  child  or  children,  or  both,  in  trust  for 
all  and  every,  or  such  one  or  more,  exclu- 
sively of  the  other  or  others,  of  any  such 
child  or  children,  and  all  and  every,  or 
such,  one  or  more,  exclusively  of  the  other 
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or  othen»  of  the  issue  born  as  aforesaid  of 
any  such  child  or  children,  and  with  such 
provisions  for  their  respective  maintenance 
and  education,  in  such  parts,  shares,  and. 
proportions,  and  at  such  age,  day,  or  time, 
or  respective  ages,  days,  or  times,  not  hap- 
pening aller  twenty-one  years,  to  be  com- 
puted ifrom  tlie  decease  of  the  survivor  of 
them,  the  said  Wm.  Earle  Bulwer  and  Eliza- 
beth Barbara  Lytton,  and  if  more  than  one,  in 
such  shares  and  proportions,  and  with  such 
annual  sum.  of  money  and  limitationa  over, 
ibr  the  benefit  of  the  children  or  issue,  or 
some  or  one  of  them,  and  upon  such  con- 
ditions, and  with  such  restrictions,  and  in 
such  manner    as    William  Earle  Bulwer 
should,  by  any  deed  or  deeds,  instruments 
or  instrument  in  writing,  whether  with  or 
without  power  of  revocation,  to  be  by  him 
seaied  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses, 
or  by  hts  last  will  and  testament,  or  by  any 
codicil  or  codicils  in  writing,  to  be  by  him 
signed  and  published  in  the  presence  of 
^ad.  attested  by  three  or  more  credible 
witnesses, ,  from  time  to  time    direct  or 
appoint ;  and  in  default  of  any  such  direc-' 
tion  or  appointment,  or  as  to  so  much  or 
such  parts  ot  the  sum  of  16,0002.  of  which 
BO  such  direction  or  appointment  should  be 
oiade,  ihen>  if  there  should  be  but  one  such 
child)  the  sum  of  16,000^,  or  so  much 
thereof  whereof  no  such  appointment  should 
have  been  made»  to  be  en  mterest  vested  in 
such  only  child,  being  a  son,  at  his  age  of 
twenty-one  years,  and  being  a  daughter,  at 
her  age  of  twenty-one  years,  or  on  the  day 
of  marriage,  which  should  first  happen,  and 
to  be  paid,  transferred,  or  assigned  to  him 
or  her  on  or  at  the  same  age,  day,  or  time» 
if  the  same  should  happen  afler  Uie  decease 
of  the  survivor  of  them,  William  Earle 
Bulwer  and  Elizabeth  Barbara  Lytton ;  but  if 
the  same  should  happen  during  the  life 
of  Wm.  Earle  Bulwer  and  ElizabeSb  Barbara 
Lytton,    or   the  survivor  of  them,   then, 
immediately  after  the  decease  of  such  sur- 
vivor :  and  if  there  should  be  two  or  more 
sttdi  children,    then,  in  default  of  sueb 
direction  or  appointment  as  aforesaid,  the 
sum  of  16,000/.  to  be  for  the  portions  of 
•Itch  two  or  more  children,  and  to  be  divided 
between  or  among  them  in  equal  shares  and 
proportions,  and  the  share  or  shares  of  such 
of  th^m  as  should  be  a  son  or  sons  to  be  an 


interest  vested  in  him  or  them  respectively  at 
his  or  their  age  or  respective  ages  of  twenty- 
one  yearS)  and  the  share  or  shares  of  such 
of  them  as  should  be  a  daughter  or  daugh- 
ters to  be  an  interest  vested  in  her  or  them 
respectively  at  her  or  their  age  or  respective 
ages  of  twenty  ■K>ne  years,  or  day  or  respective 
days  of  marriage,  which  should  first  happen, 
and  to  be  paid,  transferred,  or  assigned  to 
him  or  them  respectively,  on  or  at  the  same 
ages  or  times  respectively,  if  the  same  re- 
spectively should  happen  after  the  decease 
of  the  survivor  of  them,  Wm.  Earle  Bulwer 
and  Eliz.  Barbara  Lytton ;  but  if  the  same 
should  happen  in  the  lifetime  of  them  or 
the  survivor  of  them,  then,  immediately 
afbr  the  decease  of  such  survivor :   and  it 
was  thereby  provided  and  declared,  that  no 
child  or  children,  taking  any  part  of  the 
sum  of  16)000/.,  under  or  by  virtue  of  any 
direction  or  appointment  to  be  made  by 
Wm.  Earle  Bulwer,  in  pursuance  of  the 
powers  or  authorities  thereinbefore  con- 
tained, or  either  of  them,  should  have  or 
be  entitled  to  any  further  or  other  share  of 
or  in  that  part  of  the  sum  of  16,000/.  of 
which  no  such  direction  or  appointment 
should  have  been  made,  >  without  bringing 
such  his  or  her  appointed  share  into  hotch- 
pot) and  its  being  accounted  for  accord- 
ingly :  and  it  was  thereby  further  declared, 
that  afler  the  decease  of  the  survivor  of 
them,  Wm.  Earle  Bulwer  and  Elizabeth  Bar- 
bara Lytton,  it  should  be  lawful  for  Henry 
Meyrick  Hoare,   William  Lutwyche,   and 
Charles  Butler,  and  the  survivor  of  them, 
his  executors,  administrators,  and  assigns, 
to  levy  and  raise,  by  and  out  of  the  annual 
rents  and  profits  .of  the  manor  and  other 
hereditaments,  or  any  part  or  parts  thereof, 
for  the  maintenance  and  education  of  all 
and  every  the  child  and  children  of  Wm. 
Earle  Bulwer,  by  Elizabeth  Barbara  Lytton, 
for  whom  a  portion  or  portions  was  or  were 
intended  to  be  thereby  provided ;   in  the 
mean  time,  and  until  his,  her,  or  their  re- 
spective portion  or  portions  should  become 
payable,  such  yearly  sum  or  sums  of  money 
as  Wm.  Earle  Bulwer,  at  any  time  during 
liis  life,  by  deed  or  will  to  be  by  him  re- 
spectively executed  as  therein  mentioned, 
should  appoint;    and  in  default  of  such 
appointment,   then  such  yearly  sum  and 
sums  of  money  as  Henry  Meyrick  Hoare, 
Wm.  Lutwyche,  and  Charles  Butler,  or  the 
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sorvWoTB  or  BunriTor  of  them,  lus  exeentorsy 
admiiiiBtraton,  or  assigns,  should  think  fit, 
not  exceeding  the  rate  of  4  per  cent,  per 
annum  for  the  portion  a£  each  child.  Then 
came  the  usual  clauses  of  survivorship  and 
accruer  among  the  children  of  William  Earle 
Bulwer  and  Elisabeth  Barbara  Lytton,  for 
whom  portions  were  thereby  provided. 

There  were  three  diildren  of  the  mar- 
riage,— William  Earle  Lytton  Bulwer» 
William  Henry  Earle  Lytton  Bulwer,  and 
Edward  Lytton  Bulwer.  They  were  all 
bom  in  the  lifetime  of  the  &ther,  and  they 
all  survived  him. 

By  his  will,  dated  the  21st  day  of  Fe- 
bruary 1808,  executed  and  attested,  so  as 
to  pass  freehold  estates^  and  also  in  the 
manner  required  by  the  settlement,  for 
making  an  appointment  of  the  sum  of 
16,000^,  William  Earle  Bulwer,  after  giv- 
ing various  legacies  and  annuities,  devised 
all  his  real  estates  to  certain  trustees  and 
their  heirs,  in  trust  for  his  eldest  son  during 
his  life,  subject  to  impeachment  of  waste ; 
remainder  to  the  first  and  every  other  son 
of  die  body  of  that  eldest  son  successively 
in  tail  nuue ;  remakider  to  the  testator^s 
second  son  for  life  in  like  manner ;  remain^ 
der  to  the  first  and  every  odier  son  of  that 
second  son,  successively  in  tail  male ;  re- 
mainder to  the  testator's  third,  fourth,  fifUi, 
and  every  other  son,  as  they  should  respec- 
tively be  in  priority  of  birth,  during  their 
respective  lives,  subject  to  impeachment  of 
waste ;  and  immediately  afVer  the  decease 
of  each  son,  and  antecedently  to  the  life 
estate  of  his  next  brother,  in  trust  for  the 
first  and  every  other  son  of  such  son  so 
d3FiBg  successively  in  tail  male ;  remainder 
to  his  eldest  and  every  other  daughter  suc- 
cessively for  life,  eubject  to  impeachment 
of  waste ;  and  after  the  death  of  each  daugh- 
ter, and  antecedenliy  to  the  estate  for  life 
of  her  next  nster,  in  trust  for  the  first  and 
every  other  son  of  every  daughter  so  dying 
successively  ki  tail  male ;  remainder  to  the 
first  and  every  othev  son  of  every  daughter 
so  dying  successively  in  tail  generd ;  remain- 
der to  the  daughters  of  every  daughter 
successively  in  tti3  general ;  remainder  to 
the  first  and  every  o&er  son  of  the  testator's 
eldest  son  in  tail  general ;  remainder  to  the 
first  and  every  other  son  successively,  of 
the  testator's  second  and  every  other  son 


successively  in  tail  general ;  remainder  to 
the  daughters  of  his  first,  and  of  each  of  his 
odier  sons,  successively  m  tail  general,  as 
tenants  in  common ;  with  divers  renuinders 
over,  comprehending  various  limitations  in 
favour  of  the  testator's  brothers  and  their 
respective  children. 

Then  the  testator,  after  redting,  that  in 
and  by  the  settlement,  he  was  authoriased  to 
appoint  the  sum  of  1 6,0001.  unto  or  in  fiivour 
of  aU  or  any  one  or  more  of  his  child  or 
children,  and  grandchild  or  grandchUdren, 
for  such  respective  interests,  and  in  such 
shares  and  proportions,  manner  and  form, 
as  he  should  think  proper,  did  thereby  di- 
rect and  appokit,  that  m  case  he  should  at 
his  death,  leave  an  eldest  son  or  daughter, 
and  one  or  more  son  or  sons,  daughter  or 
daughters,  living,  or  m  ventre  sa  mere^  then 
he  gave,  directed,  and  appointed  the  sum  of 
4,000/.  sterling,  part  of  the  sum  of  16,000/. 
unto  eadi  of  his  children  bom  or  to  be 
bora  in  his  lifetime,  or  in  due  time  aft»r 
his  death,  who  being  a  son  or  sons,  should 
live  to  attain  the  age  of  twenty-one  years, 
and  who  being  a  daughter  or  dau^tere, 
should  ltT«  to  attain  that  age,  or  be  mar- 
ried, which  should  first  haf^q^  (other  than 
and  except  such  son  or  daughter,  sops  or 
daughters,  who,  at  or  before  his,  her^  or 
their  attaining  the  age  or  time  aforesaid, 
should,  by  virtue  of  the  settlement  in  his 
will,  become  and  be  entitled  as  tenant  or 
tenants  for  life,  to  the  rents  and  profits  of 
the  hereditaments  and  premises  thereby 
devised ;)  uid  as  to  the  residue  (if  any)  of 
the  prindpal  sum  of  16,000/.,  <Mr  the  whole 
thereof,  if  there  should  be  no  child  who 
should  eventually  become  entitled  to  a  share 
thereof,  by  virtue  of  that  his  will,  he  gave, 
bequeathed,  and  appointed  the  same  unto 
such  grandchild  of  his  body,  who  should 
attain  the  age  of  twenty-one  years,  and  who 
or  whose  issue  should,  by  the  regular  course 
of  events,  and  the  death  or  deaths  of  the 
preceding  tenant  or  tenants  for  life,  become 
entitled  to  an  estate  tail  in  possession  in  the 
hereditaments  and  premises  thereby  devised, 
or  who  were,  or  whose  issue,  in  case  of  any 
recovery  having  been  suffered  to  bar  such 
estate  tail  before  it  should  vest  in  posses^ 
siott,  would  have  been,  eo  entitled  for  the 
time  being,  if  such  recovery  had  not  been 
suffered,  imd  to  the  executors  and  admiku*- 
strators  of  such  grandchild*    And  in  the 
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mean  time  tlie  testator  directed  and  ap-> 
pointed  the  interest  and  dividends  thereof, 
to  be  paid  to  and  for  the  use  of  such  one  of 
his  children  as  shoidd  for  the  time  beings 
be  entitled  to  the  rents  and  profits  of  the 
hereditaments  and  premises  thereby  de«- 
vised,  in  case  he  or  she  sboidd  be  c^  full 
age,  and  during  the  minority  of  any  chiM 
entitled  as  aibresaidi  and  also  during  the  in- 
terval between  the  time  that  there  should 
be  no  child  entitled  to  such  rents  and  profits, 
and  the  time  when  the  principal  money 
should  vest  in  any  grandchild  entitled  and 
coming  of  age  as  a^esaid,  the  testator  di- 
rected the  dividends,  interest,  and  proceeds 
lo  accumulate,  and  be  added  to  socfa  prin- 
cipal money,  and  laid  out  therewith  lor  the 
benefit  of  the  person  who  should  eventually 
become  entitled  thereto,  by  virtue  of  the 
testator's  testamentary  appointmait:  and  if 
there  should  be  no  such  grandckSd,  the 
testator  gave  the  same  to'  his  eldest  or  only 
son,  who  should  be  living  at  his  decease,  his 
executors,  administrators,  or  assigns. 

William  Earle  Bulwer  died,  leaving  his 
three  sons  (his  only  children)  and  his  widow 
him  surviving,  and  no  grandchild  m  ease. 

Under  the  appointment  in  the  will,  the 
two  younger  sons  were  entided  each  to 
4,000/.;  but  as  there  was  no  grandchild 
tn  esse  at  the  time  of  the  testator's  death ; 
and  as  his  power  was  to  appoint  only  to 
children  of  the  marriage,  or  to  issue  of  such 
children  bom  in  lus  lifetime,  the  appoint- 
ment of  the  8,000/.,  the  residue  of  the 
16,000/.,  was  bad.  But  as  the  will  gave 
to  the  children  life  estates,  either  in  pos- 
session or  in  remainder,  in  lands  of  consider- 
able value,  the  question  was— whether  a  case 
of  election  was  not  raised,  and  whether, 
taking  these  benefits  under  the  will,  they 
were  not  bound  to  confirm  the  appoint- 
ment. 

The  bill  was  filed  by  one  of  the  younger 
sons  again^  his  brothers,  the  remainder- 
men, and  the  trustees. 

Mr.  Home  and  Mr.  Lynch  appeared  for 
the  plaintifis ; 

Mr.  Heald  and  Mr.  Walker,  for  the 
other  parties. 

To  support  the  case  of  election  which 
was  attempted  to  be  raised,  the  authority 
of  Whistler  v.  Webster^  (1)  was  chiefly  relied 

(1)  3  Veiey.jim.  367. 


€«.  There  Jbfan  Whistler  had  a  power  of 
appointing  a  fund  among  his  children.  By 
his  will  he  appointed  part  of  that  fund  to  a 
grand-daughter,  and  bequeathed  divers  le- 
gacies to  his  children ;  and  it  was  held,  that 
the  children  were  bound  to  elect.  **  No 
one,"  said  Lord  Alvudey,  "  claiming  a  le- 
gacy under  the  will,  shall  have  any  part  of 
this  fund,  to  the  disappointment  of  those  to 
whom  it  is  given  by  the  wilL  If  they  will 
have  this  ftmd,  I  will  take  away  the  legacies, 
which  shall  go  in  compensation  as  £ur  as 
they  will."  The  principb  of  the  decision 
is  clearly  stated  by  that  learned  Judge : 
"  If  the  instrument  is  such  as  to  indicate 
what  the  intention  was,  the  only  question  I 
vriU  ask  is~*did  he  intend  the  property  to 
^o  in  such  a  manner  ?  I  will  not  ask,  whe- 
ilier  he  had  power  to  do  ao,  and  whether 
he  would  have  done  it,  if  he  had  known  he 
oould  not,  without  a  condition  imposed  on 
another  person.  Whether  he  thought  he 
had  the  right,  or  knowing  the  extent  of 
his  authority,  intended  by  an  arbitrary  ex- 
ertion of  power  to  exceed  it,  no  person 
taking  under  the  will  shall  disappomt  it." 
Here  the  testator  has  appointed  a  part  of 
the  fimd  to  one  in  whose  favour  he  bad  no 
authority  to  make  an  appointment ;  and  he 
has  at  the  same  time  given  benefits  to  the 
persons  who,  in  default  of  appointment,  are 
to  take  that  part.  They  must,  therefore, 
elect. 

The  Master  of  the  RoUs.^By  the  mar- 
riage settlement  of  Mr.  and  Mrs.  Bulwer,  a 
term  is  created  for  raising  a  sum  of  16,000/. 
upon  trust  for  any  child  or  children  of  the 
marriage,  or  any  issue  bom  in  Mr.  Bulwer's 
lifetime,  of  any  such  child  or  children,  or 
both,  in  such  shares  as  Mr.  Bulwer  should 
appoint,  and  in  default  of  appointment,  for 
the  children  in  equal  shares.  He,  by  his 
will,  after  devising  certain  estates  for  the 
benefit  of  his  children,  appoints  4,000/., 
part  of  the  16,000/.  to  each  of  them, 
except  such  child  as  should,  under  the 
limitations  of  his  will,  be  tenant  for  life 
of  the  estates  before  devised;  and  as  to 
the  residue  (if  any)  of  the  16,000/.,  he 
appoints  it  unto  such  grandchild  of  his 
body,  who  shotdd  attain  the  age  of  twenty- 
one  years,  and  who  or  whose  issue  should, 
by  the  regidar  course  of  events,  and  the 
death  or  deaths  of  the  preceding  tenant  or 
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tenants  for  life,  become  entitled  to  an  estate 
tail  in  possession  in  the.  hereditaments  and 
premises  therehy  devised,  or  who  were,  or 
whose  issue,  in  case  of  any  recovery  having 
been  sniTered  to  bar  such  estate  tul  before 
it  should  vest  in  possession,  would  have 
been,  so  entitled  for  the  time  being,  if  such 
recovery  had  not  been  suffered,  and  to  the 
executors  and  administrators  of  such  grand- 
child. Mr.  Bulwer  left  three  sons,  of  whom 
the  eldest  is  tenant  for  life  ;  but  he  left  no 
grandchild.  The  eflfect  of  his  appointment, 
dierefore,  is  to  give  4,000/«  to  each  of  the 
two  3rounger  sons,  and  to  leave  the  remain- 
ing 8,000/.  unappointed,  except  by  the 
clause  giving  it  to  a  grandchild. 

It  is  perfectly  well  settled,  that  if  a  per- 
son, having  a  power  of  appointment  over 
a  fbnd,  gives  part  of  it  to  individuals  who 
are  not  objects  of  the  power,  and  by  the 
^me  instrument  confers  benefits  on  those 


who  take  the  fund  in  default  of  a  good  ap- 
pointment, they  who  so  take  must  elect ; 
and  if  they  claim  the  benefits  given  them, 
must  confirm  the  ineffectual  disposition. 

The  present  case  differs  from  any  that  I 
have  been  able  to  find.  Here,  a  person 
having  a  power  of  appointment  among  limit- 
ed objects,  refers  to  the  power  in  lus  will, 
and  professes  to  exercise  it :  and  he  exer- 
cises it  in  terms  which  are  within  the  ex- 
tent of  his  power  :  ibr  he  might  appoint  to 
a  grandchild  bom  in  his  lifetime.  It  hap- 
pened, indeed,  that  there  was  no  granddiild 
answering  to  that  description.  But  the  ap- 
pointment was  not  necessarily,  as  in  WhuUer 
V.  Webster^  an  excess  bf  his  power :  he  has 
not  clearly  shown  an  intention  to  give  to  a 
person  not  an  object  of  the  power.  The 
consequence  is,  that  a  case  of  election  is  not 
made  out ;  and  the  8,000/^  must  go  as  un- 
appointed. 
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AT  THE  SITTINGS 


BEFORE   MICHAELMAS    TERM,    5    GEO.   IV. 
BY  THE  FOUR  JUDGES, 


UNDER  A  WARRANT  FROM  THE  KING. 


18^4.        )       BAB  FOB  D    V.     STtJCKBY,    (iN 

October,    f  bbbob). 

The  Court  of  Common  Pleas  held,  thai 
an  annuity  to  Nathaniel  Pitt»for^\  years, 
if  the  grantors  should  continue  during  that 
period  possessed  of  certain  estates,  and  in 
case  of  their  decease  within  that  term,  to 
his  child  or  children,  as  Nathaniel  Pitts 
should  appoint ;  and  in  default  of  appoint- 
ment, to  all  of  them  equally;  and  if  no 
child,  to  the  widow  during  her  widowhood^ 
is  a  personal  grant  only ;  and  by  the  death 
of  Nathaniel  Pitts  and  his  widow  without 
surviving  issue,  the  annuity  immediately 
terminates. 

The  Court  of  King's  Bench,  on  a  writ  of 
error,  confirmed  the  judgment  of  the  Court 
of  Common  Pleas. 

The  facts  of  this  case  are  fully  stated 
among  the  reports  of  the  cases  decided  in 
the  Court  of  Common  Pleas,  in  the  First 
Volume  of  the  Law  Journal,  page  73,  to 
which  place  the  reader  is  referred. 

3Tr,  Tindal,  for  the  plaintiff  in  error, 
contended,  that  there  were  no  words  in 
the  deed  to  cut  down  the  term  of  21 
years  for  a  less  period  j  that  there  was 
no  clause  in  it,  in  any  maimer  intimating 


at  what  time  ft  was  to  cease,  except  at 
the  end  of  the  21  years,  or  the  grantee 
coming  to  the  estates ;  and  he  cited  Shep^ 
herd's  Touchstone,  88. 

Mr.  Serjeant  Peahe,  for  the  defendant 
in  error,  repeated  the  arguments  he  had 
ur^ed  before  the  Court  of  Common  Pleas* 

JBy  the  Court. — We  are  all  of  opinion^ 
that  the  judgment  of  the  Court  of  Common 
Pleas  must  be  confirmed.  There  is  no 
doubt  that  if  an  annuity  or  lease  be  granted 
to  a  person  generally,  and  be  made  for  a 
given  time,  that  it  will  pass  to  executors ; 
but  that  general  rule  may  be  qualified, 
when  it  plainly  appears  from  the  instru- 
ment that  it  was  the  intention  of  the  par- 
ti es  that  it  should  not  go  to  executors. 
I'his  annuity  is  a  voluntary  one,  made  as  a 
P'rovision  for  the  grantee  and  his  family^ 
ttnder  peculiar  circumstances  of  affection 
for  them.  It  was  not  necessary,  therefore^ 
t  hat  any  limitation  of  it  should  be  made  to 
'executors.  It  is  given  to  the  grantee  for 
21  years  if  he  should  so  long  live,  that  Is, 
for  the  term  of  his  life,  if  it  should  extend 
to  that  period;  then  it  is  given  to  his 
<:hildren,  and,  lastly,  to  his  widow.  It  was, 
therefore,  clearly  a  personal  gift,  and  in- 
tended to  be  enjoyed  by  the  parties  them- 
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selves,  and  by  them  only.  This  construc- 
tion is  strengthened  by  the  circumstances 
that  the  word  executors  does  not  occur  in 
the  grant  of  the  annuity,  but  it  }S  properly 
introduced  into  the  covenant,  ^^Mcjiich  the 
grantee  undertakes  to  return  the  money 
paid  if  he  become  possessed  of  the  esfUites. 
Moreover,  it  would  be  impossible,  if  this 
annuity  is  even  to  continue  fbr  21  years,  to 
say  to  whose  executors  it  ought  to  be  paid  $ 
whether  to  those  of  the  first  grantee,  or  to 
those  of  the  last  receiver  of  the  annuity. 
We  think  that  the  grantor^  did  not  intend 
to  give  an  annuity  absolutely  for  21  years, 
but  only  for  that  time  under  certain  coodi* 
tions  which  have  failed. 

Judgment  confirmed. 


1894 
October 
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LYTTBLTON  AND  ANOTBER  V. 
X.  CROSS  AND  ANOTHBR,  EXE- 
CUTORS OF  LUSfl^  DECEASED. 

Executors  pleaded  to  an  action  for 
breaches  of  covenants  by  the  testator,  plene 
administravit  prs^ter,  a  sum  not  tt^dent 
to  pay  one  of  the  executors  a  simple  con- 
trad  debt.  The  plaintiffs  denied  the  truth 
iff  that  plea,  and  issue  was  joined  in 
Trinity  term,  4  Creo.  4.  At  the  next  as^ 
sizes  the  executors  pleaded,  that  since  the 
last  continuance,  (on  2d  August),  a  person 
had  recovered  a  judgment  against  them  on  a 
writing  obligatory.  The  plaintiffs  replied, 
that  the  executors  had  notice  of  that  writ- 
ing  obligatory  bqfore  they  pleaded  to  the 
declaration.     The  executors  demurred. 

2*Ae  Court  held,  that  the  executors  might 
pUad  that  judgment  at  the  assizes,  al- 
though tl  appeared  to  be  a  judgment  (f 
Trinity  term,,-, 

.  Xfeclaratiim,  of  Hilary  term,  3  &  4  Geo. 
4r^ln  covenant  agakist  the  defendants^  :a6 
exeeulorg  of  Hugh  Lu8h>  deceased,  fcir 
breacliea  of  certain  covenants  contained  in 
aa  hidenture,  dated  3l8t  May  1809. 

Ill  Plea  of  Hilary  term,  .^  Geo.  4.-*- 
Plene  administravit. 

M  Plea— That  Lush  was  indebted  in  bis 
lifetime  to  the  defendant,  H.  Crosi,  in  th^ 
sum  of  1 10^.,  for  principal  and  interest  due 
on  a  promissory  note^  dated  1st  December 
1807  j  that  he  made  a  will  on  1st  Septem- 
b«r  I8lb ;  that  be  died  on  lltb  Deoember 


1820;  that  B.  Cross  was  appointed  one  of 
his  executors;  that  the  defendants  had 
duly  administered  the  effects  of  Lush,  ex- 
cept  as  to  56/.  ^s.  2d.  5  and  that  the  defen- 
dant, R.  Cross,  with  the  consent  of  the 
other  defendant,  retained  that  sum  in  part 
payment  of  the  debt  due  to  him. 

\st  Replication,  Trinity  term,  4  Geo.  4. 
•^That  the  defendants  had  divers  goods  of 
Lush  to  be  administered,  wherewith  they 
might  have  satisfied  the  damages  sustained 
by  occasion  of  the  breaches  of  covenants. 

*id  Replication — ^Thatthe  defendants  had 
goods  of  Lush  in  their  hands,  of  the  value 
of  the  damages  sustained  liy  reason  of  the 
breaches  of  covenants,  after  satisfying  the 
debt  due  to  the  defendant  Cross. 

Rejoinder,  Trinity  term,  4  Geo.  4.— 
Tahtng  issue  on  both  the  replications. 

Venire — That  the  process  is  continued, 
by  the  jury  being  respited  until  Thursday 
next  after  the  Morrow  of  All  Souls,  unless 
his  majesty's  justices,  assigned  to  hold  the 
assizfis  in  and  for  the  county  of  Somerset, 
shall  first  come  on  Saturday,  2d  August 
next,  at  Bridgwater,  in  the  said  county, 
according  to  the  statute,  because  none  of 
them  did  appear. 

PleOf  puis  darein  continuanee,  at  the 
assizes,  on  2d  August — That  one  T.  Cross, 
after  the  death  of  Lush,  in  Trinity  term, 
4  Geo.  4,  )iad  impleaded  the  defendauts  for 
800/.  on  a  writing  obrigatory  made  by 
Lush  in  his  lifetime ;  that  T.  Cross  after- 
wards, and  after  the  last  continuance  of  the 
cause,  that  is  to  say,  after  18th  June,  to 
•wit,  on  the  2d  jlay  of  August,  as  of  last 
Trinity  term,  4  Geo.  4,  recovere<l  a  certain 
judgment  of  the  court  again£t  the  defen- 
dants, whereby  T.  Cross  recovered  against 
the  defendants  SOU/.,  and,  also  SOs.  for  his 
damages  and  costs ;  that  the  judgjnent  re- 
mained unsatisfied,  and  that  the  defendants 
had  but  56/.  6s.  2c/.  in  their  hands,  which 
was  not  sufiicient  to  satisfy  the  judgment, 
but  which  are  subject  and  liable  to  it. 

Replication — That  the  defendants,  be- 
fore the  exhibiting  of  the  bill,  to  wit,  on 
1st  January  18^23,  had  notice  of  the  writing 
obligatory,  and  the  debt  in  the  same  plea 
mentioned. 

Demurrer  and  Joinder — That  the  repli- 
cation was  bad  in  law^  and  not  an  answer 
to  the  plea. 

ilfr.  Campbell,  in  support  of  the  plea 
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puis  dartin  cmtinudnce,  relied  on  Prince 
V.  Nichohon.  {I) 

Mr.  Laices,  for  the  plaintifTs,  contended, 
that  itiasmueh  as  the  defendants  knew  ot* 
this  bond  debt",  before  they  pleaded  to  the 
declaration^  ihey  ought  then  to  have  pleaded 
the  bond  which  wouKl  have  stopped  the 
actinn,  and  saved  the  plaintiffs  the  expense 
.of  going  down  to  trial. 

By  the  Court — ^The  sitoation  of  an  exe- 
cutor is  one  of  great  delicacy,  and  sar- 
rounded  by  many  difficulties,  and  wear^not 
disposed  to  take  away  any  of  his  privileges. 
It  has  been  a  long  time  settled,  that  he  may 
prefer  one  creditor  before  another,  and 
that  he  may  pay  to  himself  a  debt  due  from 
his  testator.  It  is  equally  clear,  that  he 
may  settle  suits,  and  otherwise  art  in  the 
exercise  of  his  discretion,  and  the  law  al- 
ways presumes  that  he  acts  honestly  on  a 
sound  discretion.  If  he  were  bound  to  de« 
fend  every  suit,  he  would  in  many  instances 
be  forced  to  put  pleas  on  the  record  which 
he  knew  to  be  false. 

This  case  may  thus  be  briefly  stated : 
The  pliiintfffs  sue  for  damages  for  breaches 
of  covenants  by  the  testator.  The  defen- 
dants say  in  their  pleas,  we  have  not  where- 
with to  pay  you  any  damages,  for  we  have 
btit  a  small  sum  of  money  in  hand,  which 
is  not  sufficient  to  satisfy  a  debt  due  to  one 
^f  ns.  The  plaintiffs  deny  them ;  and  issue 
is  joined  ih  THblty  t«riii,in  th6  fourth  year 
of  his  majesty.  In  the  vacation  after 
Trinity  term,  a  judgment  is  signed  as  of 
Trinity  term,*  on  a  writing  obligatory, 
the  existence  of  which  debt  the  defendants 
knew  before  they  pleaded  to  the  declara- 
tion. 

This  case  is  not  distinguishable  fVom 
Prince  v.  NichoUon.  (3)  It  Is  impossible 
for  us  to  say,  whether  this  judgment 
has  been  obtained  by  default  or  after  ver- 
dict. It  is  sufficient  that  it  was  obtained 
after  the  last  continuance.  For  if  it  were 
by  default,  the  defendants,  being  executors, 
might  by  law  favour  the  party.  Was  the 
judgment  then  signed  since  the  last  conti- 
nuance )  The  fact  is  admitted  by  pleading 
over ;  and,  consequently,  the  fiction  of  law, 
that  the  judgment  is  signed  as  of  the  former 
(Trinity)  term,  is  done  away  with.    It  is 

fl]  5  Taunt.  Rep.  333.  Id.  665,  s.  c.  1  Marsfa. 
Hep.  70.  Id.  280. 
(2)  5  Taunt.  Rep.  665. 


admitted  in  argument,  that  If  this  plea  had 
been  pleaded  to  the  original  action  it 
Would  have  been  good  ;  that  reason  proves 
that  it  is  good  in  its  present  situation. 
But  yet  if  the  fiction  of  law  could  appa* 
rently  prejudice  the  defendants'  case,  the 
court  might  inquire  into  the  time  at  which 
the  judgment  was  really  signed,  as  is  often 
done  with  respect  to  the  time  of  the  filing 
of  a  bill  by  an  attorney  in  the  vacation 
with  a  memorandum  of  the  preceding  term, 
and  as  to  the  day  of  issuing  a  writ,  as  dis«> 
tinguished  from  the  teste,  which  is  always 
done  with  respect  to  purchasers,  who  are 
only  bound  from  the  signing  of  the  judg- 
ment. In  all  cases  in  which  injustice 
would  be  done  by  a  fiction  of  law,  the  fact 
may  be  inquired  into  and  ascertained.  It 
clearly  appears  by  this  plea,  that  the  judg- 
ment was  in  fact  signed  after  the  last  con- 
tinuance, and  we  are  of  opinion  that  judg- 
ment itiust  be  given  for  the  defendants. 
Judgment  for  the  defendmnis. 


1824.  f     DVVCXS    V,     THWAITES    AND 

October,    y  othsrs. 

In  the  newspaper  called  The  Morning 
Herald,  a  report  wai  given  of  a  caae  heard 
before  a  justice  of  the  peace  at  ike  Bow^ 
street  ojfiee.  The  statement  charged  a  per-^ 
son  with  a  criminal  offence^  and  eonse- 
^uentlg  was  a  HbeL 

The  Court  held,  that  if  it  was  a  fair 
and  true  repott  of  what  occurred  at  the 
-office,  yet  it  was  unlawful  in  the  editors  of 
the  newspaper  to  publish  it. 

Declaration — In  case  for  a  libel  pub- 
lished in  the  newspaper  called  the  Morning 
Herald,  on  10th  July  \Q*23y  and  given  as  a 
police  report,  as  follows  :  ''  One  Mr.  — ^- 

of  ,  underwent  a  long 

examination  on  a  charge  of  having  inde- 
cently assaulted  a  female  child  of  only 
thirteen  years  old;  the  evidence  of  the  child 
herself,  and  her  companion,  Mr.  "'s 

own  cousin,  of  the  same  age,  displayed 
such  a  complication  of  disgusting  inde- 
cencies, that  we  cannot  detail  it.  It  is 
right,  however,  that  we  should  say  the  ac- 
cused denied  the  principal  facts  alleged, 
and  that  the  children  made  some  slight  va- 
riation in  their  evidence  ^  eventually  the  ac- 

b2 
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cused  was  admUted  to  bail,  himself  in 
100/.,  and  two  sureties  in  50Z.  each,  for  his 
appearance  again  on  Tuesday  next  j  **  and 
also  in  the  Morning  Herald  of  15th  July, 
as  follows :  ^'  The  attorney  who  was 
.charged  a  week  ago  with  attempting  to 
▼iolate  the  person  of  a  girl  of  thirteen, 
named  Duncan,  was  again  examined,  bat 
no  farther  evidence  was  heard,  and  he  was 
ordered  to  enter  into  recognizances  to  the 
amount  of  200/.  for  his  appearance  at  the 
jsessions,  and  all  the  witnesses  were  bound 
over  to  prosecute." 

The  pleadings  contained  S4  counts  in 
the  declaration.  The  defendant  pleaded 
ike  general  ustceand  11  special  pleas,  and 
the  plaintiff  demurred  to  some  of  the  pleas, 
which  raised  the  question  of  law  as  to  the 
right  of  reporting  the  prpceedings  at  a  po- 
lice office,  and  he  took  issue  on  those  pleas 
that  justified  the  truth.  It  seems  to  be  un- 
necessary to  state  them  at  length,  as  they 
will,  as  far  as  the  parts  of  them  are  mate- 
rial, appear  in  the  judgment  of  the  court. 

Mr.  Pattesan,  for  the  plaintiff,  cited 
lewiM  V.  Walter,  (1)  J'Amon  y.  Stuart,  (2) 
Maedougallv,  Claridge^  (3)  Dunman  v. 
Bigg,  (4)  The  King  v.  Fleet,  (5)  The  King 
▼.  Clement,  (6)  Cox  v.  Coleridge,  (7)  The 
King  y.  Creevy,  (8)  The  King  v.  Wright,  (9) 
ne  King  v.  Lord  Abingdon,  (10)  Curry 
▼.  Walter,  (11)  The  King  v.  Mary  Car^ 
lile,  (12)  Hobneg  y.  Catednf,  (13)  and  TThe 
King  v.  Fisher.  (14) 

Mr,  Lawes,  for  the  defendants,  cited  Wa- 
ierfield  v.  The  Bishop  of  Chichester,  (15) 
Styles  y.  Nokes,  (16)  lewis  y.  Clement,  {17) 
TheKingy,Lee,{l8)  neKingy,  Fleet, {19) 

[\)  4  Bam.  ic  Aid.  Rep.  605. 

(2)  1  Term  Rep.  748. 

(3)  1  Campb.  N.  P.  C.  267. 

(4)  Id.  269,  n. 

(51  1  Bam.  &  Aid.  Rep.  379. 
[6)  4  Jd.  258. 

1  Bam.  &  CresB.  Rep.  31. 

1  Maule  &  Sdw.  Rep.  273. 

8  Tehn  Rep.  293. 
)  1  Esp.  N.  P.  C.  236. 
)  1  Bos.  &  Pul.  Rep.  525. 
3  Bam.  &  Aid.  Rep.  167. 

1  Taunt.  Rep.  543. 

2  Campb.  N.  P.  C.  563. 

2  Mod.  Rep.  118. 
7  East's  Rep.  493,  a.  c.    3  Smitb's  Rep. 

3  Bam  &  Aid.  Rep.  702. 
5  Esp.  N.  P.  C.  1S». 
1  Bara.  ft  Aid.  Rep.  379. 


Hodgson  v.  Scarlett,  (^)  Crawford  v. 
JoA/i«o#i,(*2l)  Iteson  v.  il/bwc,  (23)  The 
King  v.  Barron,  (23)  Delaney  v.  Jones,  (24) 
Comyn's  Dig.  tit.  Action  on  the  Case  for 
Defamation,  Moulton  v.  Clapham,  (25) 
Brook  V.  Sir  Henry  Montague,  (26)  Trot- 
man  V,  Dunn,  (27)  Edmondson  v.  Stephen- 
son, (28)  Weathersione  ▼.  Hawkins,  (29) 
Astley  V.  Young,  (30)  Dibdin  v.  Swan,  (31) 
Carr  v.  Wood,  (32)  Comyn*s  Digest,  tit. 
Action,  F.  13,  Harrison  v.  King,  (33)  Ma- 
loney  v.  Bartley,  (34)  Hawkins"  Pleas  of 
the  Crown,  (35)  Buckley  v.  Wood,  (36) 
Edwards  v.  BeU,{^7)  Xord  Cromwell's 
Case,  (38)  Lard  Shrewslmry's  Case,  (39) 
Lake  V.  King.  (40) 

Mr.  Patteson,  in  reply,  mentioned  the 
case  of  Jones  v.  Stevens.  (41) 

By  the  Court.  (42)— This  action  was 
brought  to  recover  damages  for  the  publi- 
cation of  two  supposed  libels.  The  de- 
fendants pleaded  several  pleas  to  the  de- 
claration, some  of  which  were  demurred 
to.  The  demurrers  were  ai^ued  before 
us,  at  the  sittings  in  October,  and  the  judg- 
ment now  about  to  be  delivered,  is  that  of 
my  learned  Brothers^  Bayley  and  Hobroyd 
and  myself.  My  learned  Brother  Little* 
dale  took  no  part  in  the  discussion,  in  con- 
sequence of  his  having  been  previously 
employed  in  the  cause. 

The  declaration  contains  a  great  num- 
ber of  counts,  but  for  the  present  purpose 

(20)  Id.  245.  and  Holt's  N.  P.  C.  621. 

(21)  1  Levinz's  Rep.  82. 

(22)  1  Salk.  Rep.  1». 
3)  3  Bara.  &  Aid.  432. 

(24)  4  Esp.  N.  P.  C.  191. 

(25)  1  Rollers  Abrid^.  87.  pi.  4. 

(26)  Croke's  Rep.  temp.  Jac.  90. 

(27)  4Campb.N.  P.  C.  211. 

(28)  Bulier's  N.  P.  8. 
29)  ITeraiRep.  110. 

(30)  2  Burr.  Rep.  810. 

(31)  1  Esp.  N.  P.  C.  28. 

(32)  1  Campb.  N.  P.  C.  365. 
(.33;  4  Price's  Rep.  46.    7  Taunt.  Re    431. 

(34)  3  Campb.  Rep.  210. 

(35)  B.  1.  c.  73.  s.  H. 

36)  4  Co.  Rep.  14.  b. 

37)  1  Hinr.  Uep.  403.    2  Law  J.  C.  P  42. 

38)  4  Co.  Rep.  14. 

(39)  Popham's  Rep.  68. 

(40)  1  Williams's  Saund.  Rep.  131.  n.  J. 

(41)  11  Price's  Rep.  235. 

(42)  The  Lord  Chief  Justice  delivered  the  opt- 
nioD  of  the  court  in  Mickaelmas  term,  but  it  has 
been  thought  advisable  to  publish  this  Judgment 
as  quickly  as  possible. 
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it  will  be  sufficient  to  consider  the  counts 
as  divided  into  two  clasiies  3  the  iirst  of 
which   commenced   with  an   introductory 

« 

averment,  that  the  proceedings  took  place 
before  a  justice  of  the  peace  ;  and  the  se- 
cond class  will  be  those  which  contain  the 
counts  that  have  no  such  introductory 
averment  In  the  first  class^  the  pleas  are 
confined  to  those  counts  which  are  founded 
upon  the  publication  of  the  10th  of  July, 
and  the  second  to  those  which  are  founded 
upon  the  publication  of  the  16th  July.  In 
this  distribution  it  will  be  unnecessary  to 
advert  to  any  of  the  counts  in  particular^ 
except  the  first  and  the  thirteenth  counts. 

The  Jint  count  is  founded  on  the  sup- 
posed libel  of  the  10th  of  July,  and  which 
is  in  substance  as  follows.  It  begins  by 
stating,  that  the  plaintiff  was  a  person  of 
good  character,  and  that  he  had  never  been 
guilty  of  indecently  assaulting  female 
children^  or  of  attempting  to  violate  the 
persons  of  female  children,  or  any  other 
such  crime.  Then  it  states,  that  he  was  a 
solicitor  in  the  High  Court  of  Chancery, 
and  exercised  and  carrie(L  on  that  profes- 
sion with  great  profit,  credit  and  rcputa* 
tion,  by  which  he  had  deservedly  obtained 
the  good  opinion  and  credit  of  all  his 
neighbours.  Then  it  goes  on  to  aver,  that 
before  the  printing  of  the  libel  in  the  seve- 
ral counts  mentioned^  namely,  that  on  the 
10th  of  July  1823,  the  plaintiff  was  taken 
and  brought  before  Thomas  Halls,  Esq. 
being  then  and  there  one  of  the  justices  of 
our  lord  the  king,  assigned  to  keep  the 
peace  of  our  lord  the  king  in  the  city  and 
liberty  of  Westminster,  and  also  to  hear 
and  determine  divers  felonies,  trespasses, 
and  so  on ;  and  the  said  Thomas  Halls  being 
also  one  of  the  justices  of  the  peace  for 
Middlesex,  and  also  to  hear  and  determine 
divers  felonies,  trespasses  and  misdemea- 
nours, committed  in  the  county  of  Middle* 
sex,  to  answer  a  charge,  com|>laint  and  ac- 
cusation, against  the  plaintiff,  for  having 
assaulted  A.  C,  and  behaved  in  an  inde- 
cent manner  .towards  her  3  and  being  so 
taken  and  brought  before  the  said  Thomas 
Halls,  the  said  justice,  the  said  charge, 
complaint  and  accusation  was  proceeded 
upon,  and  in  part  heard,  investigated  and 
examined  into,  before  the  said  justice,  and 
certaia  witnesses  were  then  and  there 
heard   and  examined  touching  and  con-- 


cerning  the  said  charge,  complaint  and 
accusation  ;  of  which  said  witnesses  so 
heard  and  examined  A.  C.  was  one,  and 
the  further  inquiry  was  adjourned  to  a  fu- 
ture day ;  but  at  the  time  of  printing  and 
publishing  the  false,  scandalous,  malicious 
and  defamatory  libels,  in  this  and  the  se- 
cond' and  third  counts  of  this  declaration 
mentioned,  no  bill  of  indictment  had  been 
preferred  against  the  plaintiff  for  or  in  re- 
spect of  the  said  charge,  complaint  and 
accusation  j  nor  had  any  trial  of  the  plain- 
tiff, by  a  jury  of  the  country,  been  had  or 
taken  place  for  or  in  respect  of  the  said 
charge,  complaint  and  accusation  ;  and  the 
subject  matter  of  the  said  charge,  com- 
plaint and  accusation  was  then  undecided 
and  undetermined.  Then  it  goes  on  and 
avers  in  the  usual  form,  that  the  defendant 
intending  to  obstruct  the  administration  of 
law  and  justice,  to  hinder  and  prevent  the 
plaintiff  from  having  a  fair  and  impartial 
trial,  to  influence  prejudice  and  inflame  the 
the  minds  of  the  kiug*s  liege  subjects,  to 
make  it  be  believed  that  he  had  assaulted 
a  female  child,  to  hinder  him  in  his  profes- 
sion, to  subject  him  to  the  punishment  to 
which  such  persons  are  liable,  and  to  in- 
jure his  character  and  reputation  before 
the  decision  of  the  matter,  maliciously  and 
injuriously  did  print  and  publish  the  libel 
in  question  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  charge,  com- 
plaint and  accusation,  and  also  of  and  con- 
cerning the  proceeding  upon,  and  in  part 
hearing,  investigating  and  examining  of 
the  same  before  the  justice.  1  hen  the  libel 
is  set  out. 

The  nineteenth  count  is  that  upon  the 
libel  of  the  I6th  of  July,  which  is  the  date 
of  the  libel,  as  the  proceedings  occurred 
on  the  15th.  In  that  count  there  was  also 
an  introductory  averment,  that  the  plaintiff 
had  been  taken  before  Mr.  Halls,  who  was 
a  magistrate  in  the  city  and  liberty  of 
AVestuiinster,  and  in  the  county  of  Middle- 
sex, to  answer  the  charge  of  improper  be- 
haviour towards  a  child  j  that  the  proceed- 
ing was  in  part  heard,  investigated  and 
examined ;  that  witnesses  were  heard 
concerning  the  charge,  and  it  was  ad- 
journed to  a  future  day,  and  that  on  that 
future  day,  namely,  the  15th  July,  the 
charge  was  further  proceeded  upon  before 
Mr.    HalU,    as  the  sitting  justice  ^    but 
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at  the  time  of  the  respective  printing  and 
publishing  the  libel  in  question,  no  bill  of 
indictment  had  been  preferred  against  the 
plaintiff,  nor  had  any  trial  been  had,  and 
the  subject  matter  of  the  charge  was  then 
undecided.  It  then  goes  on  in  the  same 
way  as  the  other,  and  then  it  sets  out  the 
second  libel,  *'  that  the  defendant  was  agtiin 
examined,  but  no  further  evidence  wiis 
heardy  and  he  was  ordered  to  enter  into  re- 
cognizances, to  the  amount  of  200t,  for  his 
appearance  at  the  sessions,  &nd  all  the  wit- 
nesses were  bound  over  to  prosecute.*' 

T/ie  defendants  pleaded  (he  general  issue, 
and  also  some  pleas  of  justification  aver- 
ring the  truth  of  the  facts,  that  is,  of  ihe 
supposed  assault.  To  the  second,  third, 
fourth,  Efth,  sixth,  seventh  and  eighth 
pleas>  the  plaintiff  has  demurred. 

lie  third  plea  alleges  very  shortly,  that 
the  several  matters  and  things  in  the  sup- 
posed libels  contained^  were  and  are  true. 
That  is  the  whole  of  the  third  plea.  But 
this  plea  is  evidently  bad,  because  it  is  un- 
certain whether  it  was  meant  to  allege, 
that  the  report  in  the  newspaper  is  a  true 
hnd  correct  report  of  the  proceedings,  or 
that  the  facts  themselves  are  true ;  and  as 
it  may  apply  to  either,  it  is  bad  for  its  un- 
certainty. 

The  fourth  pka  is  also  pleaded  to  the 
whole  of  the  declaration,  that  the  plaintiff 
ought  not  to  have  his  action  thereof  against 
them,  because  they  say  that  the  supposed 
libels  respectively  were,  and  consisted  of, 
nothing  more  than  fair,  true  and  correct 
reports,  in  the  said  newspaper  called  the 
^Vlorning  Herald,  of  proceedings  which 
took  place  publicly  and  openly  before  the 
said  Thomas  Halls,  so  being  such  justice 
as  aforesaid,  at  the  public  ojRce,  jlow- 
9treet  aforesaid,  and  this  they,  the  said  de- 
fendants, are  ready  to  verify.  Now,  as  one 
of  the  class  of  counts  in  the  declaration 
does  not  allege  any  proceedings  before  a 
justice,  it  was  not  necessary  to  aver  dis- 
tinctly that  the  proceedings  had  taken 
place  before  a  justice,  so  that,  with  refer* 
ence  to  that  certainty  which  is  necessary 
>n  pleading,  this  plea  being  bad  in  part,  is 
|)aU  for  the  whole. 

The  fifth  plea  is  pleaded  not  Only  to  this 
two  classes  of  counts,  but  to  the  supposed 
libel  of  the  lOth  of  July ;  and  it  alleges 
(after  setting  out  the  depositions  of  A.  C. 


and  two  others),  that  on  the  occasion  afore- 
said, at  the  public  office  in  Bow-street,  one 

_— .  made  the  deposition  which 

is  set  forth  at  large  in  this  plea,  in  which 
he  states,  that  he  asked  distinctly  whether 
the  phuntiff  had  offered  any  violence  to  her 
person  ^  that  he  put  the  same  question  to 
her  over  and  over  again,  and  that  slie  al- 
ways replied,  no.  1  he  fifth  plea  sets  forth 
the  depositions  of  each  of  those  four  per- 
sons. It  then  goes  on  to  allege,  wherefore 
the  defendants  printed  and  published,  and 
caused  to  be  printed  and  published,  the 
said   supposed   libels  in  the  introductory 

Sartof  this  plea,  mentioned  in  copies  of  the 
loming  Herald  of  the  10th  day  of  July, 
as  and  for,  and  the  same  being,  a  true,  fair, 
just  and  correct  report  and  account  of  the 
said  proceedings.  But  upon  the  face  of  the 
plea  itself,  it  is  manifest  that  it  is  nut  a 
true,  fair,  just  and  correct  report  and  ac- 
count of  the  jiroceedings,  for  without  no- 
ticing any  other  objection,  the  libel  en- 
tirely omits  the  deposition  of  the  person 
who  deposed  (hat  the  girl  answered  in  the 
negative  to  a  question  put  to  her  by  him 
(which  before  the  justices  she  answered  in 
the  affirmative)  ;  and,  moreover,  that  to 
the  same  question  ])ut  by  him,  she  over  and 
over  again  in  answer  repeated,  no  3  no  no- 
tice whatever  is  taken  of  this  deposition  in 
the  report  ^ven  in  the  newspaper,  and, 
therefore,  it  cannot  be  considered  as  a  cor- 
rect report. 

The  sixth  plea  is  pleaded  only  to  the 
supposed  lib^l  of  the  16tli  of  July,  in  whicii 
it  is  stated,  that  the  defendant  was  ordered 
to  enter  into  his  own  recognizance  ^  and  as 
this  publication  contained  no  detail  of  the 
evidence,  nor  any  coniments  upon  the  case, 
but  merely  states  as  a  fact  the  result  to 
which  the  justices  came,  namely,  what 
they  ordered  him  to  do,  we  think  it  is 
good. 

The  eighth  plea,  pleaded  to  a  part  of  the^ 
second  libel,  is  good  for  the  same  reason. 

T/te  seventh  plea  is  pleaded  to  a  part 
only  of  the  libel  of  the  lOth  of  July.  In 
other  respects  it  resembles  the  fifth  plea, 
which  has  been  already  described. 

It  remains  then,  only  to  consider  the  se- 
cond plea,  which  is  an  important  plea,  as 
it  was  justly  considered  in  the  argument  in 
this  cause,  lliat  plea  runs  thus  :  That 
before  any  of  the  times  mentioned  in  the 
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declaration,  namely,  on  the  8th  July^  be- 
fore Mr.  Malls,  so  being  such  justice,  the 
plaintiff  did  undergo  a  long  examination, 
on  a  charge  of  having  indecently  assaulted 
a  female  child  of  only  thirteen  years  old, 
(to  wit),  one  A.  C,  and  attempting  to  vio- 
late the  person  of  the  said  A.  C. ;  and  the 
evidence  of  the  child  herself,  and  her  com- 
panion,  the  plaintiff's  own  cousin,  of  the 
same  age,  did,  upon  that  occasion,  then  and 
there  display  a  complication  of  disgusting 
indecencies,  although  the  said  plaintiff  then 
and  there  denied  the  principal  focts  alleged^ 
and  the  children  made  some  slight  varia- 
tion in  their  evidence  ;  and  eventually  the 
plaintiff  was,  on  that  occasion,  then  and 
there  admitted  to  bail,  himself  in  100/. 
and  two  sureties  in  50/.  each,  for  the  ap- 
pearance of  him,  the  plaintiff,  again  on 
Tuesday.  And  then  they  go  on  to  say,  that 
he  did  appear  again  and  repeat  that  which 
I  have  before  stated.  That  on  the  15th  July, 
he  was  again  examined,  and  no  further  evi- 
dence heard,  and  bail  given  to  the  amount 
of  900/.  Then  the  defendants  further  say, 
that  these  supposed  libels  in  the  declaration 
mentioned,  contained  no  other  than  a  true, 
fkir  and  just  report  and  account  of  the  pro- 
ceedings which  took  place,  on  the  8th  and 
15th  of  July,  at  the  ])ublic  office  at  Bow- 
street,  and  were  printed  and  published  by 
the  defendants  in  the  said  newspaper,  called 
the  Morning  Herald,  with  no  scandalous, 
malicious  or  defamatory,  unworthy  or  un- 
lawful motive  whatever,  and  that  the  pro- 
ceedings therein  reported  as  aforesaid,  took 
place  as  aforesaid,  publicly  and  openly  at 
the  said  police  office ;  and  the  said  reports 
and  accounts  thereof,  composing  the  sup- 
posed libels^  were  so  printed  and  published 
as  aforesaid  in  the  said  newspaper,  at  pnln 
lie  newg  of  such  public  ph)ceedings,  and 
with  no  other  interest,  and  for  no  other 
object  or  purpose  whatsoever.  That  is  the 
whole  of  the  second  plea. 

Now,  this  plea  is  founded  upon  the  sup- 
position, that  it  is  lawful  for  editors  of 
public  jourdals  to  publish  accounts  of  pro- 
ceedings that  take  place  before  justices  of 
the  peace  ;  that  is,  such  proceedings  as  are 
in  the  nature  of  preliminary  inquiry,  with  a 
view,  should  it  prove  necessary,  to  com- 
mit a  person,  or  to  act  as  circumstances 
might  require,  on  the  charges  preferred 
against  him,  and  that  they  have  a  right  to 


do  this,  whether  the  procee<ling  is  only  a 
preliminary  inquiry,  or  whether  the  inquiry 
terminates  by  commitment,  provided  the 
proceedings  are  conducted  openly.  This 
proposition  was  strongly  contended  for  on 
behalf  of  the  defendants,  and  it  was  in- 
ferred thftt  no  action  could  be  maintained 
by  the  person  whose  character  and  reputa- 
tion were  affected  by  them.  All  the  deci- 
sions and  dicta  which  have  been  pro- 
nounced by  learned  judges,  which  bear 
upon  the  question,  have  been  quoted  to  us. 
It  would  be  an  unnecessary  employment  of 
the  time  of  the  court  to  comment  upon  all 
those  authorities.  It  may  be  sufficient  to 
say,  that  there  is  not  one  which  goes  the 
length  of  supporting  the  affirmative  of  the 
proposition,  but  that  there  are  many  of 
them  which  expressly  amount  to  a  nega- 
tive of  it. 

The  only  case  approaching  near  to  the 
affirmative  is  that  of  Curry  v.  Walter, 
which  is  reported  in  the  first  volume  of 
Espina»se*s  Reports,  page  456,  and  re- 
ported also  in  the  first  volume  of  Botan* 
quet  and  Puller'M  Reports,  525.  That 
case,  undoubtedly,  is  a  strong  authority  in 
itself,  and  derives  great  weight  from  the 
manner  in  which  it  is  mentioned  in  a  sub- 
sequent case  by  ilfr.  Justice  Lawrence; 
but,  nevertheless,  it  has  not  received 
the  sanction  of  the  subsequent  judges. 
But  that  case  differed  from  this  one  in 
some  very  essential  circumstances.  In 
that  case  the  alleged  libel  consisted  of  an 
account  of  the  proceedings  in  this  court, 
for  th%  purpose  of  granting  a  criminal  in- 
formation, which  was  a  preliminary  in- 
quiry. It  was  a  proceeding  in  an  open 
court,  the  doors  of  the  court  being  open 
to  so  many  of  the  public  as  could  be  conve- 
niently admitted  within  its  walls.  It  was 
not  like  proceedings  before  justices  of  the 
peace,  who  may  lawfully  conduct  their 
inquiries  in  privacy,  if  they  think  fit  so 
to  do.  The  proceedings  which  were  the 
foundation  of  the  action  in  Curry  v. 
Walter,  terminated  in  a  refusal  of  the 
application,  and  not  by  putting  the  sub- 
ject-matter into  a  train  for  further  in- 
quiry. The  proceeding  in  the  present  in- 
stance terminated  by  holding  the  plain- 
tiff to  bail,  to  appear  again  before  the 
justices  at  a  certain  time,  and  finally  to 
take  his  trial    Such  a  trial  was,  there- 
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fore^  to  be  reasonably  expected  at  the  time 
of  making  the  publication. 

This  court  has  more  than  once,  within  a 
few  years,  been  called  upon  to  express  its 
opinion  judicially  upon  the  impropriety  of 
the  publication  of  preliminary  and  ex-parte 
proceedings  ;  and  it  has  upon  all  occasions 
delivered  its  judgment  against  the  legality 
of  such  publications.  In  the  year  1804, 
Mr,  Justice  Heath,  in  the  case  of  The  King 
y.  Lee,  declared  his  opinion  to  that  effect. 
Since  that  period  other  learned  judges  have 
expressed  the  same  sentimentb,  and  it  is 
well  known  that  many  judges  have  deeply 
lamented  the  mischievous  tendency  and 
the  serious  inconvenience  of  such  publi- 
cations. 

It  is  within  the  memory  of  many  per- 
sons now  living,  that  such  publications 
were  formerly  rare  and  unfrequent,  but  of 
late  they  have  greatly  increased  in  num- 
ber, until  they  have  in  many  instances  un- 
happily bec6me  a  public  inconvenience. 
But  although  they  have  now  becomd  very 
frequent,  they  are  not  the  less  unlawful, 
nor  is  it  less  a  matter  of  duty  upon  those  to 
whom  the  adpainistratlon  of  justice  is  com- 
mitted, when  occasion  requires,  to. express 
their  decided  opinion  against  them.. 

I  have  stated  that  there  is  a  distinction 
between  Curry  v.  Walter  and  this  case, 
but  we  do  not  think  that  the  publication 
of  ex-partc  proceedings,  even  in  this  court, 
are  lawful ;  but  upon  that  point  we  do  not 
make  any  thing  further  at  present,  as  it  will 
be  the  proper  time  to  decide  that  question 
when  the  point  arises. 

It  was  argued,  that  supposing  publica- 
tions like  the  present  were  unlawful,  so  as 
to  render  the  party  making  them  crimi- 
nally liable  by  reason  of  the  public  incon* 
venieuce  resulting  from  them,  yet  that  the 
plaintiff  could  not  maintain  a  civil  action, 
or,  at  leiist,  the  plaintiff  was  barred  of  his 
action  by  the  denial  of  malice  on  the  part 
of  the  defendant.  But  if  the  pica  is  bad  in 
law,  the  demurrer  does  not  admit  any  fact. 

I  take  it  to  be  clear  law,  that  where  a 
roan  sustains  a  particular  and  special  injury 
by  an  act  which  is  in  itself  unlawful,  and 
would  be  suflicient  to  sustain  a  criminal 
proceeding  in  consequence  of  its  injiuious 
effects,  there  that  individual  may  sustain  an 
action  for  his  special  damage.  If  publica- 
tions like  the  present  one  tend  to  porvert 


the  due  administration  of  justice^  it  is  im- 
possible to  say  that  the  individual,  who  is 
or  may  be  affected  by  theq^^  does  not,  if 
he  so  alleges^  sustain  a  speciaF>and  parti- 
cular injury  even  in  that  way,  for  of  ne- 
cessity he  must  suffer  more  deeply  in  that 
respect  than  any  other  person  whatever. 
I  conceive  that  it  is  clear  law,  that  an  act 
unlawful  in  itself,  and  injurious  to  another, 
is  considered  in  law  and  reason  to  be  dons 
malo  animo,  and  this  is  all  that  is  meant 
by  the  charge  of  malice  in  a  declaration  of 
this  kind.  It  is  introduced  to  do  away 
with  tiie  idea  that  it  was  made  for  an  in- 
nocent purpose,  or  is  excused  by  the  occa- 
sion, or  by  any  other  circumstances.  There 
are  some  acts  which  iii  themselves  are  not 
unlawful,  but  may  become  so  in  their  ef- 
fects, and  are  therefore  so  charged.  Take, 
for  instance,  the  common  case  of  a  tallow- 
melter  ;  that  trade  is  not  in  itself  unlaw- 
ful, but  if  carried  on  to  the  annoyt-mce  and 
inconvenience  of  the  neighbours  of  such 
trader,  it  becomes  then  unlawful,  and  the 
inhabitants  may  maintain  an  action,  and 
state  tliat  the  act  was  midicious  ;  and  no 
otTe  ever  objecttd  to  such  a  charge,  though 
the  defendant  may  not  have  had  any  ma- 
licious intentions  against  his  neighbours. 

The  publication  in  question  impeaches 
the  plaintiff's  character,  and  a  statement 
which  impeaches  private  character  is  ac- 
tionable, unless  the  occasion  justifies  the 
publication.  Where  the  accusation  is  of  an 
act  criminal  in  itself  there  can  be  no  doubt 
that  an  action  is  maintainable. 

These  observations  are  made  in  answer 
to  the  objection  which  is  taken  to  the  de- 
claratioi),  that  even  if  the  facts  stated  in 
the  defendants*  pleas  do  not  furnish  a  de- 
fence to  the  action,  still  the  introductory 
words  in  those  counts,  where  they  are 
used,  do  show  that  the  action  is  not  main- 
tainable. 

The  judgment  of  the  court,  therefore, 
will  be  given  for  the  plaintiff  upon  the  de- 
murrers ro  all  the  pleas  that  I  have  named, 
except  the  sixth  and  eighth  pleas,  that  is, 
the  judgment  of  the  court  will  be  for  the 
defendants  on  the  sixth  and  eighth  pleas, 
and'  for  the  plaintiff  on  the  recondf  third, 
fourth,  lifth  and  seventh  pleas. 

Judgment  accordinglg. 
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October, 


JOVCE    AND    ANOTHER    V. 
WILLIAM    BLOUNT. 


Two  persoM  gave  a  band  that  if  one 
tffikcm^  (hen  about  to  be  married,  should  die 
'  and  leave  his  wife  without  chUdreu,  that  the 
heirs,  executors,  4"c.  of  the  husband,  out  of 
'  his  i^ects,  shouldy  within  th^ee  months  after 
his  decease,  put  out  1000/.  on  good  secU" 
ritg  to  be  approved  of  by  two  trustees. 
The  wife  survived,  without  children. 

The  Court  held  that  the  surety  or  co^ 
obligor,  was  bound  to  fimd  out  the  heir,  and 
that  it  was  not  necessary  for  the  trustees, 
within  the  three  moni/is,  to  give  notice  of 
what  security  they  approved* 

Declaration^ in  debt/  on  a  bond  for 
2000/.  dated  2d  February,  1795. 

Plea — Setting  out  the  bond,  that  de- 
fendant>  with  Thomas  Blount,  bound  them- 
•  selves,  and  each  of  them,  their  heirs,  ex- 
ecutors, and  administrators,  jointly  and 
severally,  to  the  plaintiffs,  in  the  sum  of 
2000/.  to  be  paid  to  the  plaintiffs,  or  their 
'  attorney,  executors,  or  adrainistratora. 

The  condition  of  the  bond  recited,  that 
a  marriage  was  about  to  be  solemnized 
between  Thomas  Blount  and  Ann  Arnold, 
and  that  among  other  things  in  considera- 
tion thereof,  the  defendant  had  agreed,  if 
Ann  Arnold  should  survive  him,  and  there 
should  not  be  any  child  of  such  marriage 
then  living,  or  afterwards  bom  alive,  the 
heirs,  executors  and  administrators  of  him 
the  defendant,  should,  within  three  months 
next  after  his  decease,  lay  out  and  insure 
the  snm  of  1600/.  part  of  his  effects,  in  the 
purchase  of  a  good  and  sufficient  security, 
'  to  be  approved  by  the  plaintiffs,  or  the  sur- 
vivor of  them,  his  executors  or  adminis- 
trators, as  they  should  think  fit,  and  should 
permit  Ann  Arnold  to  take  the  pi'oduce 
thereof  during  her  life.    But  in  case  she 
should  survive  T.  Blount,  and  there  should 
be  any  children  then  living,  then  the  heirsj 
executors  or  administrators  of  the  defen- 
dant should  within  three  months  after  his 
decease,  pay  unto  the  plsuntiffs  the  full  sum 
pf  1000/.  upon  certain  trusts. 

The  plea  then  averred  that  the  marriage 
had  been  solemnized  -,  that  Thomas  Blount 
was  dead  without  leaving  any  issue ; 
that  his  wife  Ann  survived  him  ;  that  the 
defendant  within  three  months  next'  after 
ihe  decease  of  T.  Blountj  waa^  and  9tiU  is^ 


willing  that  the  sum  of  1000/.  out  of 
the  effects  of  T.  Blount,  should  be  invested 
in  a  good  and  sufficient  security,  approved 
of  by  the  plaintiffs,  as  might  be  thought 
fit  and  proper,  according  to  the  condition 
of  the  bond ;  but  that  the  plaintiffs  did  not, 
at  any  time,  within  the  space  of  three 
months,  appoint  or  give  notice  to  the  heir 
or  heirs  of  T.  Blount,  of  what  security  (if 
any),  they  approved,  for  the  investment 
of  the  lOOo/.;  that  T.  Blount  left  no  ex- 
ecutor, and  that  no  person  had  adminis- 
tered to  his  effects  ',  and  that  the  bond  had 
not  been  forfeited  or  the  condition  broken. 
"2d  Plea — Bankruptcy  of  defendant  after 
the  cause  of  action  accrued. 

Demurrer  to  theirs/  plea — ^That  such 
appointment  or  notice,  was  not  necessary, 
or  required,  by  the  condition  of  the  writing 
obligatory  to  be  given  by  the  plaintiffs  to 
the  heir  or  heirs  of  Thomas  Blount. 

Joinder  and  Suggestion  of  Breadies  of 
the  condition 

Replication — Joining  issue  on  2d  plea. 
Mr.Abraham  for  the  plaintiffs,  contended 
that  the  first  plea  was  insufficient,  and  cited 
Jones  V.  Barhley.(l) 

Mr,  Lawes  for  the  defendant,  contended 
that  the  first  movement  should  have  been 
made  by  the  defendant,  and  cited  Brabel 
V.  HoUywelL  (2) 

By  the  Court, — ^We  are  of  opinion  that 
the  defendant  was  the  person  who  ought  to 
have  been  first  in  motion,  and  seen  that  the 
money  was  ready ;  for  the  obligor  is  the 
man  who  should  take  steps  to  avoid  the  pe- 
nalty of  the  bond.  The  plaintiffs  cannot 
know  who  is  the  heir,  but  it  is  the  duty  of 
the  surety  to  find  him. 

Judgment  for  Plaintiffs. 


1824.  )  DOS.  ON    DBM.  OF  W.   BOLBOROW 

October.  )      "^^^  toungeb  v.  fbbrbtt. 

If  it  be  doubtful  whether  a  testatrix  tfi- 
tended  that  certain  premises  should  pass 
to  a  devisee  named  in  the  will:  the  Court, 
on  a  special  case,  stating  all  the  facts, 
will  not  say  what  was  the  intention  of 
the  testatrix,  but  will  send  the  cause  to 
another  jury,  to  decide  it  as  a  question  of 
fact.  > 

(1)  Done.  Rep.  659.  684. 

(2)  Cro.£llz.250. 
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Dedaraiion^-^In  ejectment,  to  recover 
IS  acres  of  land,  in  the  parish  of  North 
Nibley,  in  the  county  of  Gloucester,  on  a 
demise  laid  on  Sd  May,  1823. 

Plea — General  issue. 

It  appeared  at  the  trial  before  3Ir,  Jus" 
tice  Park,  at  the  summer  assizes,  1 823,  for 
the  county  of  Gloucester,  that  the  facts 
were  as  follows  :— 

On  the  23d  of  December,  1811,  Sarah 
Hewett  made  and  published  her  last  will 
and  testament  in  writing,  duly  executed 
and  attested,  to  pass  real  estates,  and 
thereby  devised  as  follows  :  '^  I  give  and 
devise  my  closes  and  lands,  situate  in  the 
})arish  of  North  Nibley,  in  the  county  of 
Gloucester  aforesaid,  late  in  tlie  occupation 
of  Jonas  Organ,  and  now  of  his  son 
and  my  cottages,  gardens,  closes,  wood- 
lands, grounds,  and  premises,  at  or  near 
Boumfield,  in  the  said  parish  of  North 
Nibley,  formerly  Trohmans, 

and  also  my  piece  of  wood  and  woodland 
ground,  situate  *  in  the  parish  of  Dursley, 
in  the  same  county,  unto  William  Uolbo- 
row  the  younger,  eldest  spn  of  William 
Holborow  the  elder,  his  heirs  and  assigns 
for  ever. 

The  testatrix  afterwards  made  and  pub- 
lished four  codicils  to  her  will,  executed  and 
attested  as  aforesaid,  bearing  date  Feb- 
ruary  1812  ;  7th  September  1815  $  3d  Feb- 
ruary 1817;  and  17th  August  1819.  She 
died  in  April  1821. 

The  testatrix,  long  before,  and  at  the 
time  of  making  her  said  will,  and  from 
thence  till  her  death,  was  seised  in  fee  of 
the  premises  in  question^  and  likewise  of 
certain  other  pieces  of  ground  in  the  parish 
of  North  Nibley  aforesaid,  called  The 
Siades. 

One  Moses  Organ  occupied  the  premises 
in  quAstion.,  as  tenant  to  the  testatrix,  30 
yean  previous,  and  up  to  Lady  Day  1811, 
when  he  was  succeeded  by  liis  son  Moses 
Organ*  who  occupied  them  from  thence  till 
afteri[the  making  of  her  said  will,  viz.  on 
the  25th  4ay  of  March  1816,  when  the 
defendant  became  the  tenapt  and  contbued 
«o  u^til  the  death  ,of  jthe  testatrix. 

At  the  tiipe  the  testatrix  m^de  her  will. 
The  Sladen  were  occupied  by  one  Cornelius 
Harris,  and  never  were  occupied  by  Moses 
Organ  the  father^  nor  Mosey  Organ  the 
son. 


Jonas  Organ,  an  uncle  of  Mos^  Organ 
the  father,  occupied  The  SladfM  aS  tenant  to 
the  testatrix,  till  his  death,  which  happened 
in  1786.  After  his  d0at)»  bis  i^r^ow  ^ccu- 
pied  The  Siade*  under  the  testatrix  for  11 
years,  her  son  living  with  her*  Sb^  w^s 
succeeded  by  her  son  apd  daughter,  who 
continued  to  occupy  The  Slaales  uqder  tl|e 
testatrix  for  7  year?,  until  1804,  w|ien  they 
were  succeeded  by.tb^  said  Cornelius  llar- 
ris,  who  was  tenant  thereof  ^t  the  time  the 
testatrix  made  her  wiU. 

No  part  of  the  premises  in  qiiestion  were 
ever  occupied  by  Jonas  Organ,  or  his  son. 

On  the  death  of  the  testatrix,  the  lessor 
of  the  plaintiff  took  possession  of  Tl^e  Slades. 

The  JL^rued  Judge  directed  a  verdict  to 
be  entered  for  W^illiaiia  Holbofow,  the  les- 
sor of  the  plaintiff,  sulyect  to  tbe  opinion 
of  tb^  court  on  ilie  fafits  ^bove  p^ted. 

Mr.  Cro$$,  for  th^  lessqf  of  the  plaiptijBF, 
contended,  that  it  was  clear  from  the  state- 
ment of  the  facts,  that  tl^e  testatrix  had 
mistaken  this  ni^e  of  Jonas  Organ  .  for 
Moses  Organ.  He  cited  Pitcairne  v. 
Brase.il) 

Mr.  Campbell^  for  thji?  defendant,  con^i}- 
ded,  that  it  was  impossible  for  the  coii|rt 
to  come  to  the  conclusion  that  the  tf^sta^ 
trix  intended  to  devise  the  land  occupied 
by  Moses  Oigan.  He  cited  Piqvodm  ^91 ; 
Bacon'i  Abridg.  tit.  Grant;  Shepkard's 
ToftcheUme,  253  j  Thomas  v.  Thomas  ;  if) 
Mosley  V.  Massey  i  (3)  Doe  y.  Huthr 
waiie»(i) 

By  the  Court, — ^The  quesjtipn  raiised  hy 
this  case  is  one  of  great  uac^rtain^^  res- 
pecting a  fact  which  ought  to  have  l^^e^ 
determined  by  the  jury.  Tl^ere  nuist  k^  a 
new  trial. 

Buk  acfiprdUigiy  4Ja) 


1824. 
Pctohe 


J 


TBB   »0OiC  CPH^ANT  AT  ff^M0- 
jfABOHE. 


A  monopofy,  or  exclusive  right,  emmat  he 
inferred  from  doubtful  words  in  an  act  of 

.(1)  FSncfa's  RepdTts,4«3.    Seel.  Atk.  ^)fi* * 
<2)  6  Term  Rep.  ^;i. 
(3)  8  East's  Rep.  149. 


3)  8  l!^a8t'5  Kep.  l^. 

4)  3  ^arn.  &  Aid.  Rep.  632. 
[S]  See  Roe  t.  Vernon,  5  EaH. 


(5)  See  Roe  t.  Vernon^  5  EaH.  Rep.  51.  Doe  i^. 
GTt9^9d,9,U9Lan4Beuxh.  Itinc|«,i^idafi6. 
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It 


parttament    It  n^ust  he  given  ih  exprea 
teimt. 

The  Dock  Company  at  Kinstm-ftpon- 
HuUy  have  not  the  right  of  insisting  that 
alt  goods  landed  at  their  wharfs  shall  be 
carried  and  conveyed  by  their  labourers ; 
hut  each  merchant  may  employ  his  ouM, 
labourers  at  the  wharfs. 

Declaration — In  case,  that  the  plaintiffs 
tVere  lawftiUy  possessed  of  a  wharf,  built 
on  the  west  side  of  the  Humber  dbck,  by 
Tirtue  of  an  act  passed  in  42  Geo.  3,  at 
Kingftton-upon-Hull,  by  reason  whereof 
they  were  entitled  to  such  rates  of  wharfage 
and  payments.  In  respect  of  goods  landed 
upon  that  wharf,  As  at  the  time  of  landing, 
were  taken  for  landing  gobds  in  the  port 
of  London ;  that  one  of  the  payments  irt 
London  was  a  reasonable  payment  for 
labourage;  that  the  defendant  landed 
goods;  that  the  plaintiff^  had  provided 
sufficient  labourers  to  land  the  goods,  and 
tendered  and  offered  to  do  it,  of  which  the 
defendant  had  notice ;  but  he  refused  to 
permit  them  to  perform  the  labour,  but 
employed  other  labourers  to  do  it. 

2rf  Cemn^— That  the  defendant  ought  to 
have  paid  the  same  rate  for  labourage  as 
was  usually  paid  at  that  time  in  the  port 
of  London. 

3d  Count  claimed  a  payment  for  labour- 
age  after  the  rate  taken  in  London  at  the 
time  ofpassinfi^  14  Geo.  3.  (1) 

4f  A  Vouni  claimed  a  payment  for  labour- 
age  after  the  rate  taken  in  London  at  the 
time  of  passing  42  Geo.  3.  (2) 

5/A  Count  claimed  for  the  plaintiffs  a 
reasonable  rate  of  payment. 

Pha — General  issue. 

It  appeared,  that  at  the  trial  before  Mr. 
Justice  Bayley,  at  the  Lent  assizes  1820,  for 
the  county  of  York,  that  the  ju<y  found  a 
verdict  for  the  plaintiffs,  with  44/.  damages, 
subject  to  the  opinion  of  the  court,  on  the 
following  case :  — 

By  the  14  Geo.  3.  c.  56,  intituled,  ''  An 
act  for  making  and  establishing  public 
%,uays  or  wham  at  Kingston-upon-Hull, 
for  the  better  securing  his  Majesty*s  reve- 
nues of  customs,  and  for  the  benefit  of 
commerce  in  the  port  of  Kingston- upon- 
Bull ;  for  making  a  basin  or  dock,  with 
reservoirs^  sluices^  roads  and  other  works^ 
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for  the  accommodation  of  vessels  tniiigthe 
same  port  |  and  for  appropriating  certain 
lands  belonging  to  his  majesty;  and  for 
applying  certain  sums  of  money  out  of  his 
majesty's  customs  at  the  said  port  for  those 
purposes  j  and  for  establishing  other  ne- 
cessary regtdations  within  the  town  and 
port  of  Kingston-upon-Hull  J "  reciting, 
amongst  other  things,  thjcit  it  was  highly 
expedient  for  the  security  and  improve* 
ment  of  the  public  revenue,  and  for  the  ad* 
vantage  of  commerce,  that  lawful  quays 
should  be  established  at  the  said  port,  for 
the  shipping  and  landing  of  goods  and 
merchandise  imported  there,  and  exported 
from  thence,  in  such  manner  as  therein- 
after expressed,  his  majesty  is  empowered 
to  make  and  establish  open  places,  quays 
or  whari^,  at  Kingston-upon-Hull,  to  be 
lawful  open  places,  qnays  or  wharfs,  for 
the  landing  and  discharging,  lading  and 
shipping  of  all  goods,  wares  and  merchan- 
dizes, exported  to  or  imported  from  foreign 
parts,  in  manner  therein  specified. 

And  the  plaintiffs  are  created  a  company, 
and  are  empowered  to  make  a  basin  or 
dock  in  the  place  therein  described,  and 
to  make  roads  and  other  works  and  things 
for  the  more  convenient  use  of  the  basin 
and  dock,  and  for  the  general  benefit  of 
shipping,  and  of  the  trade  and  commeroe 
of  the  port,  and  to  build  a  quay  or  wharf, 
of  a  sufficient  and  convenient  length,  for 
the  trade  and  business  of  the  said  town  and 
port,  along  the  side  of  the  said  basin  or 
dock  next  the  town,  which  quay  or  wharf 
shonld  be  deemed  and  taken  to  be  a  legal 
quay  or  wharf. 

By  section  18  of  that  act,  reciting,  that 
in  order  to  promote  an  undertaking  so 
beneficial  with  respect  to  his  majesty's 
revenue,  so  usefol  to  navigation,  and  so 
conducive  to  the  advancement  and  security 
of  commerce,  a  certain  piece  of  ground 
had  been  granted  by  his  majesty;  it  was 
enacted,  that  the  said  piece  of  ground 
should  be  appropriated  for  the  purpose  of 
the  act. 

By  section  45  of  that  act,  it  is  enacted 
and  declared,  ''  That  all  goods,  wares  and 
merchandizes,  which  shall  be  landed  or 
discharged  upon  any  of  the  qtiaya  or 
wharfs  which  shall  be  erected  hy  \irtuc  of 
thb  act,  shall  b^  liable  to  pay,  and  shall  be 
charged  and  chargeable  veiththe  like -rates 
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of  wliar&ge  and  paymeata  as  are  usually 
taken  or  received  for  any  goods,  wares  or 
merchandize,  loaded  or  ilischarged  upon 
any  quays  or  wharfs  in  the  port  qfLontUm, 
and  shall  be  paid  to  the  respective  com- 
pany and  owners  of  the  said   quays  or 
w)iarfs  so  to  be  erected  as  aforesaid^  in  like 
manner  as  the  rates  and  duties  established 
by  this  act  are  hereby  directed  to  be  paid. 
The  rates  and  duties  established  by  that 
act  are^  by  section  4&«  directed  to  be  paid 
at  the  time  of  such  ship  or  vessel's  entry 
inwards,  or  clearance  or  discharge  out- 
wards, or  in  case  any  ships  or  vessels  shall 
not  enter  as  aforesaid,  then  at  any  time 
before  such  ships  or  vessels  shall  proceed 
from  the  said  port  at  the  custom  house  in 
said  port ;  and  by  sect.  47*  power  is  given 
to  the  collector  to  go  on  board  and  meiisure 
every  ship  or  vessel,  to  receive  the  rates  or 
duties  of  tonnage  by  that  act  directed  to  be 
paid  by  such  ship  or  vessel,  and  to  distrain 
such  sliip  or  vessel  in  case  of  non-payment 
thereof. 

By  section  84,  it  is  enacted,  that  it  shall 
not  be  lawful  for  any  person  or  persons 
who  shall  land,  or  cause  to  be  landed  and 
laid,  any  goods  or  merchandize,  timber, 
wood,  or  other  articles  therein  specified, 
upon  any  of  the  quays,  wharfs,  or  landing 
places,  to  be  made  by  virtue  of  the  said  act, 
or  in  any  of  the  adjacent  streets  or  avenues, 
to  continue  or  permit  the  same,  or  any 
part  thereof,  to  remain  or  lie  therean  for 
any  longer  time  than  48  hours  j  and  in  all 
cases  where  any  such  goods,  merchandize, 
timber,  or  other  things,  as  aforesaid,  should 
have  so  continued  beyond  the  space  of  48 
hours,  it  should  be  lawful  for  the  dock 
and  haven  master  for  the  time  being,  or 
his  assistants,  and  he  and  they  were  there- 
by required  to  remove  the  same  to  some 
place  of  safety,  and  therein  to  detain  and 
Keep  the  same  till  payment  of  the  charges 
of  such  removal  and  detention,  and  of  such 
forfeiture  to  the  said  dock  and  haven  masr 
ter,  and  his  assistants,  for  their  trouble  in 
and  about  the  same,  as  certain  commis- 
dioners  in  the  said  act  named  shall,  by  any 
rule  or  bye  law,  ascertain  or  establish. 

And  by  section  86,  no  gunpowder,  tar, 
or  other  combustible  things,  were  to  be 
suffered  to  remain  above  24  hours  on  the 
quays  or  wharfs,  or  upon  the  deck  of  any 
(Ship  or  vessel  in  the  said  haveu^  basin^  or 


dock ',  and  in  case  the  same  could  not  be 
conveniently  removed  or  got  oflf  from  the 
quays  or  wharfs,  or  ship's  decks  by  day- 
light, the  owners  were  required  to  set  aad 
maintain,  at  their  own  expense,  a  suffi- 
cient number  of  careful  and  sober  persons 
to  watch  over  the  same,  for  so  many  hours 
as  the  dock-master  should  direct,  under 
the  penalty  of  5/.  upon  the  owner,  master, 
or  mate,  for  every  offence  against  either  of 
the  provisions  of  this  section. 

By  the  42  Geo.  3.  c.  91,   reciting  the 
former  act,  and  that  the  said  company  had 
made  the  dock,  and  built  the  quay  or  wharf 
within  the  time  limited  by  the  said  act^ 
but  that  the  same  were  insufficient  for  the 
iiccommodation  and  benefit  of  the  trade 
and  commerce  of  the  said  port  of  Kjng- 
ston-upon-Hull,  that  an  additional  basin  or 
dock  should  be  made  at  the  said  port  iu 
the  situation  and  in  the  dimensions  therein 
described.     It  was  enacted,  that  it  should 
be  lawful  for  the  said  dock  company,  and 
they  were  thereby  empowered  and  required, 
within  the  space  of  seven  years  from  the 
1st  January   1803,  to  make  and  build  an 
additional  basin  or  duck,  to  be  called  The 
Hnmber  Doch^,  and  to  build,  \\ithin  the 
space  of  seven  years,  on  the  east  side  of  the 
said  additional  basin  or  dock,  a  wharf  the 
whole  length  thereof,  not  exceeding  the 
average  width  of  70  feet,  and  on  the  iresl 
side  of  the  said  basin  or  dock,  a  wharf  the  - 
whole  length  thereof,  which  should  not 
exceed  the  average  width  of  40  feet,  for 
the  trade  and  business  of  the  said  town 
and  port. 

By  section  2  of  the  said  last- mentioned 
act,  it  is  enacted,  "  That  the  said  recited 
act,  and  all  and  every  the  rates  and  duties, 
powers,  authorities,  provisions,  regulations, 
clauses,  penalties,  forfeitures,  matters  and 
things,  therein  and  thereby  given,  granted, 
vested,  levied,  or  to  be  executed,  except  so 
far  as  the  same,  or  any  of  them,  are  by 
this  present  act .  enlarged,  diminished*  al- 
tered, qualified,  or  otherwise  explained, 
shall  be,  and  they  are  hereby  declared  to 
be,  in  full  force,  as  well  in  regard  to  the 
said  additional  basin  or  dock,  and  other 
works  hereby  directed  or  intended  to  be 
made,  and  for  effecting  all  other  the  pur- 
poses of  this  present  act,  as  for  the  pur- 
poses of  the  said  recited  act,  in  as  full,  large, 
ample  and  beneficial  a  makineri  to  all  in« 
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tents  and  purposes,  as  if  the  same  were  ei« 
pressed,  repeated  and  re-enacted  in  the 
body  of  this  present  act/* 

No  alteration  whatever  was  made  by 
this  act  as  to  the  payment  in  question. 

By  section  38  of  the  said  act  of  4f2  Geo.  3, 
all  goods,  wares  and  merchandize^  which 
shall  be  landfed  or  discharged  on  any  of  the 
wharfs  which  shall  be  made  and  bnllt  on 
the  east  and  west  sides,  or  north  and  south 
ends  of  the.  basin  or  dock  and   entrance 
hereby  directed  to  be  made,  shall  be  liable 
to  pay,  and  shall  be  charged  and  charge- 
able with  the  like  rates  of  wharfage  and 
payments  to  the  said  dock  company,  as  are 
or  may  be  taken  or  received  by  them  for 
any  goods,  wares  or  merchandize,  loaded 
or  discharged  upon  the  quays  or  wharfs  of 
the  basin  or  dock  made  in  pursuance  of  the 
said  recited  act ;  and  that  the  said  dock 
company  shall  have,  and  be  entitled  to  the 
like  powers  and  remedies  for  the  recovery 
thereof,  as  are  given  by  the  said  recited 
act,  for  the  recovery  of  the  rates  and  du- 
ties thereby  granted. 

By  section  23  of  this  net,  it  was  pro- 
vided and  enncted,  that  it  should  not  be 
lawful  to,  or  for  the  said  dock  comjiany  to 
erect  any  other  kind  of  fence  than  posts 
and  rails,  of  not  more  than  five  feet  in 
height,  between  the  west  side  of  the  said 
additional  basin  or  dock,  and  the  public 
highway  or  road  thereinbefore  directed  to 
be  made;  and  by  the  next  following  sec- 
tion, it   was  enacted,  that  the  said  dock 
company  should,  and  they  were  thereby 
required   to  leave   sufficient  openings   at 
the  north  and  south  ends,  and  west  side  of 
the  said  wharf  therein  before  directed  to 
be  made  on  the  west  side  of  the  basin  or 
dock  intended  to  be  made  by  virtue  of  the . 
said  last-mentioned  act,  so  as  to  form  con- 
venient communications  between  the  said 
wharfs  and  the  streets,  or  roads  contiguous 
thereto,  at  all  seasonable  hours. 

In  pursuance  of  the  powers  given  by 
the  latter  act,  the  plaintiffs  proceeded  to 
make  and  build  the  additional  basin  or 
dock,  and  the  wharf  or  quay  mentioned  in 
the  act,  and  the  same  were  completed 
within  the  time  specified  in  the  act. 

The  quay  or  wharf  upon  which  the  de- 
fendant's goods  were  landed,  and  for  the 
payment  of  labourage  in  respect  of  which 
goods  the  present  question  arises,  is  si- 


tuated on  the  west  side  of  the  Homber 
Dock,  and  has  been  used  as  a  sufferance 
quay  from  the  time  of  its  completion,  in 
1805,  down  to  the  present  time. 

After  the  year  1813,  the  defendant  fre- 
quently employed  the  company's  labourers 
at  the  rates  charged  by  them  in  their  list,, 
which  had  been  printed  and  circulated  for 
several  years.  In  1815,  the  plaintiff's  made 
u  timber  yard  of  their  own  near  to  the  new 
dock,  and  they  then  refused  to  do  the 
labourage  at  the  former  rates,  but  insisted 
upon  the  payment  of  rates  for  labourage 
more  than  double  the  amount  of  the  former 
rates,  and  more  than  double  the  price  for 
which  the  defendant  could  procure  the 
same  work  to  be  done  by  his  own  la- 
bourers. 

For  example,  the  plaintiffs*  charge  for 
labourage  for  deab  for  landing,  carrying 
across  the  wharf  and  piling  in  the  yard, 
was,  in  and  prior  to  1813,  2«.  per  standard 
hundred,  and  for  oak  staves.  Is,  for  each 
one  hundred  and  twenty;  the  charge 
claimed  by  them  in  1815  and  since,  is,  for 
deals  for  landing  and  carrying  across  the 
wharf  to  the  road  which  separates  it  from 
the  defendant's  yard,  4s.  per  standard  hun- 
dred, and  for  staves,  ^s.  for  each  one  hun- 
dred and  twenty,  without  carrying  into  the 
yard  and  piling. 

These  charges  include  a  considerable 
profit  to  the  plaintiffs. 

The  defendant  landed  and  discharged 
upon  that  quay  or  wharf  the  several  quan- 
tities of  goods,  being  deals  and  staves,  for 
which  the  payments  in  question  were  de- 
manded ;  and  at  the  times  of  such  landing 
and  discharging,  the  plaintiff's  had  a  suffi- 
cient number  of  labourers  ready  to  perform 
the  work  and  labour  of  landing  and  dis- 
charging such  goods,  and  offered  to  per- 
form the  same  upon  payment  of  the  rates 
hereinbefore  mentioned  to  be  charged  by 
the  plaintiffs  in  1815,  but  the  defendant 
upon  those  occasions  refused  to  permit  the 
said  plaintiffs  to  emj^lby  their  labouren:^ 
and  insisted  also  that  the  rates  claimed 
were  too  high,  and  he  refused  to  pay  the 
pliuntiffis  any  labourage  or  compensation 
for  such   work  and  labour,  and  insisted 
upon  employing,  and  did  employ  without 
the  leave  of  the  plaintiffs,  and  against  their 
will,  his  own  labourers  in  landing  and  dis- 
charging his  said  goods  3  but  the  charge 
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for  Tvh&i'f^^  wtis  tldt  objected  io^  bul;  \^as 
duly  tendered,  ahd  is  not  a  m^ttet  in  dis- 
rate in  this  Action. 

Withip  -th6  port  of  London  certain  offi- 
<5ers,  callW  ticket  porters,  tackle-botrse 
porters,  and  tHe 'city  packer,  have  A  Hght 
to  perform  the  labounlge  at  tX\  the  legil 
and  sttfferance  Whdrfs  on  the  city  side  of 
(he  rivbr,  to  the  etclusion  of  all  othefs. 
The  owhtrs  and  occupiers  of  legal  ntld  6\iP- 
ferance  \^harfs  tvitl^h  the  port  df  London^ 
have,  iA  cases  where  the  ticket  porters,  the 
tackle-house  pbrters,  or  the  city  packer, 
have  not  exercised  their  rights,  perrbrmed 
the  Idboumge  in  respect  of  gobds  landed 
and  discharged  updn,  or  shipped  ^om  their 
legal  knd  sufferance  whttt-fs  oy  their  own 
servants,  and. have  never  suffered  the  mer- 
chants to  bring  their  labourers  to  work 
tipon  the  wharfs,  and  they  have  received 
fVom  the  merchants  a  payment  ih  respect 
of  such  labourage,  included  in  a  Joint 
charge  for  landing,  wharfage,  warehouse 
rent  ahd  delivery,  the  gdods  landed  being 
genetally  warehoused  dh  the  wharfs,  and 
warehouse  rent  at  all  events  paid. 

The  rates  of  payment  demanded  by  the 
jplaitatiffs  fbr  laboUrage  6f  the  goods  iii 
Question,  were  less  in  amount  than  the 
ratM  charged  at  those  times  for  labourage 
upon  the  sufferance  wharfs  in  the  port  df 
London.  In  1775,  they  were  also  less  in 
amount  than  the  duties  charged  In  London 
at  the  time  of  passing  42  Geo.  3.  -,  but  it 
does  not  appear  whether  they  were  less  or 
more  than  those  cimrged  at  the  time  of  the 
passing  of  the  14  Geo.  3. 

The  Wharfs  in  the  port  of  Loiic^on  are 
private  property,  and  are  inclosed  with 
walls  AM  gates. 

The  questions  for  the  opinion  of  the 
court  were,  whether  the  plaintiffs  were  en- 
titled to  recover  ?  and  if  so,  whether  after 
the  rate  usually  qhargea  in  London  at  the 
lime  of  passing  14  Geo.  3.,  42  Geo.  3,  or 
at  the  time  of  the  landing  of  the  goods  ? 
If  the  plaintiffs  v^re  entitled  to  recover, 
the  verdict  was  ordered  to  be  entered  ac- 
cordinglv  for  the  plaintiffs.  If  otherwise, 
a  nonsuit  was  directed  to  be  entered. 

Mr,  'Pifidht,  for  the  plaintiffs,  contended, 
that  by  the  words  in  sec.  38  of  42  Geo.  $, 
''  wharfage  and  payments,"  it  was  in- 
tended by  the  legislature  that  more  should 
be  piaid  tluta  merely  for  the  use  of  the 


i^haif ;  and  that  inSismUch  b&  the  rates 
were  directed  to  be  regulated  by  14  Geo.  3, 
according  to  the  payments  made  in  the 
port  of  Condon,  ^ere  labourage  was  paid 
for,  the  defendant  was  not  at  liberty  to 
employ  his  own  labourers.  He  cited 
Harden  v.  Smith.  (3) 

-By  thi  Court. — We  are  all  of  opinion, 
that  the  plaintiffs  are  not  entitled  to  re- 
cover the  amount  claimed  by  them.  When 
it  is  intended  by  parties  obtaining  an  act 
of  parliament,  that  they  should  enjoy  some 
monopoly,  they  should  make  use  of  plain 
and  intelligible  language,  that  the  parlia- 
ment and  the  public  may  know  wnat  is 
the  real  request  which  is  ihade  to  them. 
We  cannot  make  a  monopoly  by  construc- 
tion of  words.  It  must  be  given  in  expre^ 
terms.  The  word  ''payments,**  in  this 
act  of  parliament,  must  be  taken  to  be 
ejiisdem generis  with  the  word  "wharfage** 
which  precedes  it,  and  can  only  mean  that 
the  defendant  ought  to  pay  all  the  payments 
respecting  and  consequent  upon  the  erec; 
tion  of  wharfs  for  the  accommodation  of 
the  public.  But  labour  is  an  expenditure 
quite  distinct  from  wharfage.  The  fair 
meaning  of  the  word  is,  such  payments  as 
are  usudly  made  at  the  wharf,  as  cranage. 
The  expressions  in  the  first  act  mean  such 
payments  as  are  usually  made  at  wharfs  in 
London  to  proprietors.  But  proprietors 
there  have  no  right  to  exclusive  labourage. 
'On  the  contrary,  the  exclusive  Hght  is  vest- 
ed in  the  city  porters.  But  in  the  country 
every  one  may  employ  iVhat  labourers  he 
pleases,  and  we  cannot  say  that  such  an 
important  right  was  intended  to  be  given 
to  other  persons  without  express  words  to 
that  effect. 

Judgmeni  of  nonsuit. 


1824. 
October. 


p.  BUSHBYANDW.  BUSBBY,  fiX- 
ECUT0R6  OF  J.  BUSHBY,  O.  J.  41. 
mXON,  HiSIR  OF  J.  M.  DIXON. 


A  woman  tinted  in  fee  of  two  M^ohung 
tenements,  knoum  bg  two  lutmet,  hg  her 
will  dennted  her  tenement,  naming  one  of 
them,  to  her  daughter  then  nmiried,  with 
the  power  of  making  a  will  The  da^tjgUkr 
took  pottettion,  in  ]797»  of  hoth  ihe  IHie* 

(3)  8  East'l  Rep.  16. 
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limi$3  <Mifl  1807  9he  4itd,  mud  the  huir 
band  njftertDordi  held  them  as  fenant  by  tl^e 
courtenfi  In  1801  the  hu$band  granted  a 
lease  for  9  years  of  the  premises,  and  re- 
cejvea  the  rent^  tm^il  his  death  in  June, 
I81lf.  In  the  me(^n  time  the  heir-at- 
law  of  the  testator  died  in  1815^  ajid  his 
son  afterwards  recovered  possession  of  the 
tenement  not  named  in  the  will. 

The  Court  held  that  the  son  tooh  the 
tenement  by  descent  from  his  father,  and 
was  liajlfl^  to  pqy  (ns  bond  debts, 

Declaration — In  debt^  on  a  bond  dated 
12th  November  IT95>  executed  by  J.  M. 
Dixon^  deceased,  and  Lucy.Dbcon>  de- 
ceased>  to  J.  Buahby^  deceased,  in  the  peqal 
sum  of  S60/.  for  the  paymerit  of  180/.  at 
4i  per  cent,  brought  by  the  plaihdffs  as  ex- 
ecutors of  J.  Bushby,  against  the  defend- 
ant as  heir  of  J.  M.  Dixon^  deceased. 

l9t  Plea — Non  est  factum. 

9nd  Plea—Sohit  ad  diem. 

3rd  Plea — Solvit  post  diem, 

4ik  Plea— That  the  defendant  hath  not 
any  lands^  tenements,  or  hereditaments  by 
deeeevU  frpm  J.  M.  Dixon  in  fee  simple. 

At  the  trial  before  Mr.  Justice  Holroy^^ 
at  the  summer  assizes  1823^  for  the  county 
of  Cumberland,  a  verdict  was  found  for  the 
plaioti£Fs  on  all  the  issues,  but  as  to  the 
issue  on  the  fourth  plea,  subject  to  the 
opinion  of   the  court   on   the  following 


The  obligor,  Lucy  Dixon,  at  the  time  of 
making  her  will,  and  also  at  her  death,  was 
seised  ii^  fee  of  the  adjoining  tenements  of 
CUttlowdy  and  Simeon's  Onset,  being  both 
of  freehold  tenure,  and  situate  in  the  pa- 
rish of  l^irkandrews  upon  £sk,  in  the 
county  of  Cumberland ;  and  by  her  will, 
duly  executed,  she  devised  her  messuage 
or  tenement  cdled  Cailowdy,  to  her  daugh- 
ter Ann,  the  wife  of  John  Milbourn,  for 
her  life,  with  power  to  dispose  thereof  by 
iviU.  Lucy  Dixon  died,  so  seized,  on  the 
fifteenth  day  of  June,  1797. 

At  the  time  of  making  her  will,  and  also 
at  her  death,  both  Catlowdy  and  Simeon's 
Onset  were  occupied  as  one  i^m,  being  in 
the  possession  ofthe  same  person  as  tenant 
Ivonayear  to  year  of  the  whole,  under  one 
Tent,  which  person  continued  in  possession 
aa  tenant  until  the  year  1607.  From  the 
tame  of  the  death  of  Lucy  Dixon,  Ann  Mil- 
bounij  an4  Johi^  MUbourn  her  husband, 


contending  ^at  Simeon's  Opse^  phased  by 
this  devise,  recieived  tbe  rents  of  Wl^  e^r 
tates  durjne  the  life  of  A^n  Milboum. 

Ann  Milbourp  diec)  in  1801,  apd  ^tc^ 
her  death,  her  husband  received  the  rei^^s 
and  profits  both  of  CJatlpwdy  ax?d  ^iniepn*^ 
Qnset,  a§  tepanf;  by  the  .courtesy  ^ntii  his 
death,  which  took  place  in  June,  18X5.  |n 
IfSOT',  John  Milboum  grai^tjed  %  lease  pf  the 
two  tenements  to  JohQ  Fqrster  and  Adam 
Forsteir,  for  nine  years,  under  vt^^iich  the 
lessees  heI4  the  possession  ai^d  paid  the 
rent  to  Jol^n  Milbourn,  during  his  lifi^. 
The  last  rent  which  was  paid  by  them  tp 
jQ))n  Milbourn»  was  a^  Whi^untlde  1815, 
anfl  then  due,  which  \ya.s  subsequient  to  ^p 
death  of  Jolm  !N)jlb9urn  Qixpn,  theoblLg;or, 
which  took  place  on  the  twenty-sev^nth  of 
April,  J815.  .  ^ 

The  obligor,  John  Milboum  Duirpn,  w^ 
the  heir^  at  law  of  Lucy  Di^n,  and  )ie,  in 
Hilary  vacation,  1815^  i^erye^  a  declsra,- 
tion  in  ejectmeQt  upon  the  tenant  in  posses- 
siou  of  Sin^eon's  Onset,  claimiDg  ^t  as  th^ 
heir  at  luw  pf  Li^cy  Pixon,  but  he  died  a3 
before  stated,  oi^  ithe  twenty-s^vei^tl^  day  qf 
April  i8jL5,  9i]d  1^0  f4rtt^er  proceedings 
took  place  therein. 

The  defendant,  after  the  de^tb  of  his 
father,  brought  another  ejecl^nt,  anjil 
after  obtaining  a  JMdgnient  by  defsult^  re- 
covered the  pQssession  of  Sin^eon'f  Ofuet, 
in  Trinity  vacation^  1815*  Afternvards^pii^ 
Isaac  MilJbourQ,  the  son  of  Ann  Milbourn, 
brought  an  ^ectment  for  the  same  premi* 
&es,  which  was  defended  i>y  John  Milboum 
Dixon,  the  present  defendant^  upQ^  the 
trial  of  which  a  verdict  ivas  found  (or  tbe 
defendant,  ^d  a  rule  nisi  havipg  been  ob- 
tained to  set  asifle  that  verdict,  the  Court 
of  King'p  Bench^  upon  argunoent,  dis- 
charged the  rule,  being  of  opinion  that 
Simeon*s  Onset  did  not  pass  either  by 
the  will  of  JLiUcy  Dixon,  or  of  Ann  Mil- 
bourn. 

The  question  for  the  coa9ideration  of  the 
court  was,  whether  the  present  defendant 
took  Simeon's  Onset  by  descent  from  his 
father. 

Mr.  Patteson,  forth^lessprs  ofthe  plain- 
tiff, contended  that  there  had  been  a  seisure 
in  fact,  in  J.  M.  Dixon,  deceased,  for  that 
the  principles  of  law  respecting  possessio 
fratris  applied  to  this  case.  He  cited-— 
Co.  Litt.  11,  b.  n.  3.    Co.  LUt  IS.  a.   Co. 
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Litt,  14.  b.  Viner*8  Abridgment,  (1)  New- 
man V.  Newman,  (9)  Brown's  Ca$€,  (3)  Co. 
Lift,  39.  o.  n.  De  Oretj  v.  Richardson,  (4) 
*Comyn*9  Dig.  Descent  {A)  1.  2.  Doe  v. 
Whicheto,  (5)  Co.  Ziff.  ^43.  a.  Littleton 
iSter.  396»  Jcrrc/*  v.  Wiearc,  (6)  Williams 
V.  TVkomas,  (7)  flii//  v.  Doe  o»  demise  of 
Surtees.  (S) 

Mr.  Tinddl  for  the  defendant  contended 
that  J.  M .  Dixon,  deceased,  had  never  been 
seised,  in  fact,  because  the  rents  bad  been 
paid  to  a  stranger.  He  cited  Co.  Litt,  15. 
a.  1.  'Roh  Abridg.  659.  Bro.  Ab.  91. 
and  Co.  Litt.  374. 

By  the  Court. — We  are  of  opinion,  that  a 
verdict  should  be  entered  for  the  plaintiffs. 
It  18  not  sufficient  that  there  was  a  seisin  in 
law :  it  is  necessary,  in  order '  to  fix  the 
heir  with  the  debt  of  the  ancestor,  that  the 
l)itter  was  seised  in  fact.  The  law  respect- 
ing ^OMeMto^alm  clearly  applies  to  this 
case.  Lord  Coke  observes  (9) — If  the  fa- 
ther tnaketh  a  lease  for  years,  and  the  lessee 
entereth  and  dteth,  the  eldest  son  dieth 
during  the  term  before  entry  or  receipt  of 
rent,  the  younger  son  of  the  half-blood 
shall  not  inherit,  but  the  sister,  because  the 
possession  of  the  lessee  for  years,  is  the 
possession  of  the  eldest  son,  so  as  he  is  ac- 
tually seised  of  the  fee  simple ;  and  conse- 
quently the  sister  of  the  whole  blood  is  to 
be  heir.  And  in  RatclifTs  case,  (10)  if  the 
elder  son  enters,  and,  by  his  own  act,  hath 
gained  the  actual  possession,  or  if  the  lands 
were  leased  for  years,  or  in  the  hands  of  a 
guardian,  and  the  lessee  or  guardian  possess 
the  land^  there  the  possession  of  the  lessee 
or  guardian  doth  vest  the  actual  fee  and 
freehold  in  the  elder  brother.  The  pos- 
sesion of  a  tenant  for  years,  is  therefore 
the  possession  of  the  person  entitled  to  the 
freehold,  and  he  is  not  at  liberty  to  say  that 
he  took  the  esplees  for  another  person  ;  for 
In  an  action  real  it  is  always  supposed  that 
the  esplees  are  taken  for  the  owner,  as  no 
mention  is  ever  made  of  a  tenant  for  years. 


i 


1)  Descent  (K),  pi.  14. 

2)  3  was.  Rep.  516. 

(3)  4  Co.  Rep.  21.    Moor's  Rep.  123. 

(4)  3  Atk.  Rep.  469. 

5)  HTermRep«2H. 

6)  3  Price's  Rep.  575. 

7)  12  East,  141. 

»)  5Bani.  andAld.Rep,687., 

?L^S-  ^^*-  *^-  '^    See  Co.  Wtt  377.  a. 
10)  CobRep.42, 


If  the  heir  made  an  actual  entry,  he  would 
in  law  be  a  trespasser.  The  wrongful  act 
of  the  tenant  in  paying  the  rent  to  another 
person  cannot  make  any  difference.  Imme- 
diately on  the  death  of  the  ancestor,  the 
freehold  in  law  descended  to  the  obligor 
of  this  bond,  and  as  he  could  not  make  an 
actual  entry  witbou)  disturbing  the  tenant 
for  years,  he  was  also  seised  in  fact,  and 
consequently  the  defendant  took  the  estate 
by  descent  from  his  father. 

Judgment  for  the  plaintiffs. 


18^24.      ) 
ober.    S 


PARKER  V,  RAUSBOTTOM. 


? 


October 

In  1767,  three  persons  entered  imio  part'' 
nership,  as  bankers^  for  ^l  years.  In  1809, 
the  partnership  was  renewed  far  7  years. 
On  17 th  July  1810,  one  of  tlie  partners 
advanced  30,000/.  3  per  cent,  consols 
{then  67i)f  for  the  use  of  the  concern  ;  and 
on  Isi  January  1813,  each  of  the  other  two 
partners  gave  him  a  bond  for  18,000/.  re- 
spectively, io  secure  the  re-transjer,  before 
1st  January  1814,  of  9000/.  stoch  by  each 
of  them,  being  their  proportions  according 
to  their  interests  in  the  business.  In  tlie  in- 
ierifn  they  had  paid  the  dividends  to  him, 
which  he  received  without  making  any  al- 
lowance for  the  property-tax,  and  with  in- 
terest on  the  dividends  when  they  were  not 
immediately  paid.  There  were  also  certain 
securities  assigned  to  him. 

In  1813,  stock  to  the  amouni  of  10,000/. 
was  replaced.  On  1st  January  1814,  the 
remainder  of  the  stock  (then  61|)  was  not 
replaced,  and  the  lender  obtained  judgment 
on  the  bonds.  On  30th  July  1814,  the 
partnership  was  dissolved.  The  lender  re- 
tired, and  it  was  agreed  to  re-transfer  to 
him  20,000/.  stock,  infoHr  instalments,  an 
bth  January  and  6th  July,  1815  and  1816. 
At  that  time  the  concern  was  solvent  as  to 
the  world,  but  insolvent  as  a  separate  eeta- 
bluhmenL  The  first  instalment  ofbOOOl. 
was  paid. 

On  the  6ih  September  1815j  an  agree- 
ment was  entered  into  between  all  the  par- 
ties, that  the  three  remaining  inetalmessie 
of  stock  {then  56^)  should  be  accosmtedfor 
in  moneu,  at  the  price  the  stock  wasorigi- 
naUy  sold  out  at.  Tke  value  of  the  stock,  ao- 
cording  to  tke  price  on  17 tk  July  1810| 
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lOfiOSL  15«  ;  bui  according  to  the  price 
on  6lh  September  1815^  it  was  only  8,4S7L 
10s. 

The  Conrt  held,  iMt,  T%at  the  agreement 
wade  OH  6th  September  lAi5  teas  usurious; 
9d,  that  that  contract  not  varying  the  one 
made  on  Iph  Jufy  1810,  the  latter  and  the 
deed  of  dissolution  remained  unimpeached^ 
and,  consequently,  that  the  plaintiff  had  a 
lien  on  the  securities;  Sd,  that  the  partner^ 
ship  being  solvent  as  to  the  world,  the  retir- 
tng  partner  could  prove  his  debt  against  the 
estate  of  the  new  partnership ;  and,  4f  A, 
that  as  there  was  no  proof  that  the  partners 
paid  the  property-tax,  the  lender  was  not 
bound  to  allow  it  to  them. 

'Vhis  case  was  a  feigned  issue,  directed 
by  the  Court  of  Chancery  to  try  the  two 
following  questions,  viz.  Ist,  Whether  the 
plaintiff  was  legally  entitled  to  prove  any 
and  what  debt,  under  a  commission  of 
bankrupt  issued  against  Edward  Penfold, 
John  8pringet,  and  William  Margesson 
Fenfold,  bearing  date  the  99th  day  of 
March  1816}  and,  8dly,  Whether,  in  re- 
spect of  such  debt  as  was  proveable  under 
the  said  commission,  the  plaintiff  had  any 
legal  lien  upon  any  and  which  of  the  secu- 
rities mentioned  in  the  schedule  annexed 
to  a  certain  indenture,  bearing  date  on  or 
about  the  13th  July  1814,  and  made,  or  pur^ 
porting  to  be  made,  between  the  plaintiff 
of  the  first  part,  J;  Springett  of  the  second 
part,  and  the  said  £.  Penfold  of  the  third 
part 

The  cause  was  tried  at  the  sittings  for 
Middlesex,  after  the  last  Easter  Term,  be- 
fore the  Lord  Chief  Justice  and  a  special 
jury,  when  a  verdict  was  found  ft>r  the 
plaintiff  upon  both  issues,  as  to  the  debt 
being  proveable,  and  as  to  the  loan,  sub* 
ject  to  the  opinion  of  the  Court  upon  a 
special  case  j  the  Court  being  at  liberty  to 
draw  such  conclusions  ftom  the  facts 
proved,  as  they  should  think  a  jury  ought 
to  have  drawn. 

The  plaintiff  in  December  1787i  entered 
into  partnership  with  the  said  6.  Penfold 
and  J.  Springet,  as  bankers,  at  Maidstone 
for  21  years,  which  term  expired  on  the 
Slst  December  1808. 

In  January  1809,  an  agreement  was 
entere<l  into  between  the  partners,  to  con- 
tinue the  partnership  for  a  further  term  of 
seven  years,  upon  tb^  same  tfitma  as  before. 


except  that  the  plaintiff  should,  instead  of 
an  equal  division  of  the  profits,  receive  one 
tenth  of  the  profits  beyond  the  other  part- 
ners. By  this  agreement  the  plaintiff  was 
to  receive  four  tenths  of  the  profits  of  the 
concern,  £.  Penfold  three  tenths,  and  J 
Springet  the  remaining  three  tenths.  The 
management  of  the  banking  concern 
during  the  continuance  of  this  partnership 
was  undertaken  by  Penfold  and  Springet, 
and  the  plaintiff  during  that  time  resided 
at  Bath  and  Brighton,  as  he  had  done  some 
years  before,  but  he  continued  to  be  one  of 
the  treasurers  of  the  county  of  Kent  (which 
business  was  done  by  deputy),  came  oc- 
casionally to  Maidstone,  and  was  well 
acquainted  with  the  concerns  of  the  bank. 

In  the  course  of  the  year  1810,  it  be- 
.came  necessary  that  advances  should  be 
made  to  the  bank,  and  on  the  17th  July 
in  that  year,  the  plaintiff  advanced  *to  the 
bank,  for  the  use  of  the  partnership,  the 
proceeds  of  30,000/.  three  per  cent,  con- 
sols, and  subsequently  a  further  sum  of 
18,200/.' of  the  same  stock.  Before  the 
1st  of  January  1813,  by  various  repay- 
ments to  the  plaintiff,  the  said  advances 
were  reduced  to  30,000/.  three  per  cent, 
consols,  and  on  the  ladt-mentioned  day 
Edward  Penfold  and  John  Springet,  made 
and  executed  two  several  bonds  to  the 
said  plaintiff^  in  the  penal  sum  of  18^000/. 
each. 

The  condition  subjoined  to  each  was  the 
same,  with  the  change  only  in  the  names 
of  the  obligors,  and  that  subjoined  to  Pen- 
fold's  bond  was  as  follows,  viz. :  Whereas 
the  above  bounden  E.  Penfold,  and  the 
above  named  R.  Parker,  together  with  J. 
Springet,  have  for  several  years  past  carried 
on  and  exercised,  and  do  now  carry  on  and 
exercise  the  trade  or  business  of  a  banker, 
in  partnership  together  at  Maidstone,  in  the 
firm  of  Brenchly,  Stacey,  Parker,  Springet 
and  Penfold.  And  whereas  on  or  about  the 
17th  day  of  July,  1810,  the  above-named 
R.  Parker  did,  at  the  instance  and  request 
of  the  said  E.  Penfold  and  J.  Springet, 
lend,  advance,  or  transfer,  to  or  for  the  use 
of  the  said  partnership  trade,  a  large  sum 
of  stock,  in  the  three  per  cent,  consolida- 
ted bank  annuities,  theretofore  standing  in 
the  name  of  the  said  R.  Parker,  the  whole 
of  which  stock  so  lent  except  the  sum  of 
30,000/.  three  per  cent,  consolidated  baak 


\^ 
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^siukiie^^  bath'  b^w  replsuced  and  setrap^- 
ferr^4  hy  Die  0ai4  partnership  $o  the  said 
R,  PiMrker.  And  wnereaa  the  said  R.  Par- 
J^l^r  bath  requiredt  and  tlie  3aid  E*  Pepfbld 
l^ath  agreed/  to  enter  into  and  execute  the 
above  vr^tten  obligation,  in  order  to  se- 
cure to  thje  above  named  R.  Parker,  the 
xetransfer  and  replacing  the  principal  sum 
of  9Q00L  three  per  cent,  consolidated  bank 
annuities,  in  manner  and  at  the  time  herein 
^fter  mentipned,  being  three  tenth  parts  of 
thcjsaid  sum  of  30,000/.  three  per  cent,  con- 
solidated bank  annuities,  so  remaining  to 
be  transferred  and  replaced  as  aforesaid,  and 
being  the  proportion  thereof  which  £. 
Penfpld  is  bound  and  ought  to  repkce,  ac- 
GordiJig  to  his  share  and  interest  of,  and  in 
the  said  partnership  trade  and  business. 
Now  the  condition  of  the  above  written 
ohligatipn  is  such,  that  if  the  aboye  boun- 
den{^.  Penfpld,  bis  heirs,  executors,  or  ad- 
ministrators, or  some  or  one  of  them,  do 
and  shall,  at  his  or  their  own  costs  and 
charges,  on  or  before  the  1st  day  of  Janu- 
ary nextj  and  which  will  be  in  the  year 
1814,  replace  and  retrai^sfer  unto  and  into 
the  name  or  names  of  him^  the  said  Robert 
Packer,  bis  executors,  administrators  or 
aasigns,  the  said  sum  of  9000/.  three  per 
pent,  consolidated  bank  annuities,  and  every 
part  thereof,  so  and  in  such  manner  as  that 
be  the  said  Robert  Parker,  his  executors, 
administrators,  or  assigns,  shall  and  may 
immedia^ly  after  such  tbe  time  herein 
before  mentioned  for  retrapsferring  and 
yeplaciog  the  same,  be  reinstated  in  the 
entire  and  absplate  po|8e«8ioa>  use  and  dis- 
positiflfi  of  tbe  said  sum  of  9000/.  three 
per  cent,  qonsolidated  bank  annuities.  And 
also  if  tbe  above  bounden  £.  Penfold,  his 
beiES,  executors  and  administrators  do  and 
ahali  from  time  to  time,  and  at  aU  times 
beneaHter,  until  tbe  said  sum  of  iHXX)/.  three 
per  cent,  oonsolidated  bank  annuities  shall 
be  aoreplacedand  relcansferred  as  aforesaid, 
pay  unto  R.  Parker,  his  ^ecutors,  adminis- 
tratOKSfOrassigaa*  the  interested  dividends 
which  in  case  the  saM  stock  had  remained 
in  the  name  of  the  said  R.  Parker,  would 
from  time  to  time  until  the  transfer 
thereof  made,  have  become  payable  on  the 
said  sum  of  9000/1  three  per  cent,  consor 
lldbted  bank  annuitiesi  tmlike  manner  as 
such  dividends  woidd  have  been  payable  if 
such  slodK  bad  remaiafld  ia  the  name  of 


the  Baid  R.  Parker,  then  Ae  abQverwrtttep 

obligation  tp  be  void. 

In  October  1813,  the  sum  of  10,000/. 
three  per  cent  coosols-was  leinvested  in  the 
plaintiff '9  namp  o^t  of  the  funds  of  the 

bank* 
After  the  sum  of  30,000/.  consols  was 

advanced  as  aforesaid,  Mr.  Parker  insisted 
upon  receiving  payments  equal  to  the  div}- 
dends,  without  <'my  deduction  of  the  pro- 
perty tax.  and  he  always  afterwards  had 
credit  in  his  private  account  for  an  amount 
equal  to  the  dividends,  without  any  deduc- 
tion of  the  property  tax,  upon  all  the  stock 
remaining  due,  down  to  the  period  of  the 
dissolution  of  the  partnership  herein  after 
mentioned.  He  had  also  credit  in  his  said 
account  with  his  privity,  for  interest  upon 
the  said  payments,  from  the  time  wh^n 
such  dividends  became  due,  until  the  same 
were  paid  :  interest  was  not  allowed  to  the 
customers  of  the  bank>  unless  they  left 
money  for  a  giveq  period,  and  then  only 
on  a  special  agreement. 

The  stock  mentioned  in  the  copditions 
of  the  said  bonds,  was  not  replaced  accord- 
ii^  to  the  terms  of  the  cqndition,  viz.  on 
the  1st  January  1814>  on  which  day  the 
market  price  of  the  stock  was  61  f,  where- 
by the  said  bonds  becaque  forfeited,  and  in 
Raster  Term  I8I4,  the  said  plaintiff  signed 
judgment  in  two  several  actions  which  had 
been  brought  by  him  in  (lilary  vacation,  in 
the  Court  of  King's  Bench,  upon  the  said 
two  bonds. 

On  5th  of  July  1814,  the  partnership 
between  the  plaintiff,  £.  Peqfold  and  J. 
Springet,  was  dissolved  by  the  plaintiff 
withdrawing  himself  from  tbe  concern, 
and  on  the  30th  of  the  same  month  of  July, 
a  deed  of  dissolution  of  co-partnership  was 
executed  by  them.  It  contained  recitals  of 
the  agreement  to  replace  the  stock — that 
SOjOOO/.  stock  was  still  due  from  the  part- 
nership to  XL  Parker ;  that  the  co-partners 
had  sustained  great  losses,  and  that  R. 
Parker  ha4  agceed  to  dispose  of  bis  interest 
in  the  partnership  lo.  £.  Penfold.  Also  a 
contract  for  tbe  re-transferring  of  the 
20,000/1  consolidated  annuities,  to  R.  Par- 
ker, by  four  equal  instalmenta,  on  tbe  5th 
January  and  5th  July,  in  the  years  1813  and 
1816,and  in  defoiiH  thereof  the  judgmeots 
obtained  by  R.  Pari^er  against  iW^old  and 
Springet  resipectivelya  diould  be  revived 
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The  securities  were  still  to  be  held  by  R. 
Phiker  as  an  indemnity  against  any  fature 
claims  on  the  part  of  the  creditors  to  the 
bank,  which  were  to  be  satisfied  by  Pen- 
fbkl  and  Springet. 

The  dissolution  of  partnership  was  pro* 
posed  by  the  plaintiff.  At  that  time  the 
bank  had  sustained  considerable  losses  for 
two  or  three  years  before..  No  profits  had 
been  divided^  but  the  whole  of  such  pro- 
fits had,  at  the  suggestion  of  the  said 
plaintiff^  been  carried  to  a  fund  called  the 
''  reiervedjund,**  topay  off  the  losses;  and  at 
the  time  of  the  said  proposal  for  and  of  the 
dissolution,  the  concern  was  known  by  both 
parties  to  be  insolvent  as  a  separate  esta- 
blishment, and  was  believed  by  both  to  be 
deficient  to  the  amount  of  7000/.  though  as 
to  the  public  it  was  solvent,  because  the 
plaintiff  and  defendant  £.  Penfold  had  both 
considerable  private  property. 

After  the  plaintiff  had  thus  retired  from 
tire  partnership;  Penfold  and  Sprhiget  ad- 
mitted William  Margesson  Penfold,  a  son 
of  the  former^  as  partner  in  the  concern^ 
and  they  together  continued  the  banking 
business  until  their  failut^  and  bankruptcy, 
as  herein  after  mentioned. 

The  first  instalment  of  5000/.  three  per 
cent,  consols  was  jiaid  under  the  deed  of 
dissolution,  but  the  remaining  instalments 
not  having  been  made  according  to  the 
terms  of  the  deed  of  dissolution^  a  negoti- 
ation took  place  between  the  said  Penfold 
and  Springet  and  the  said  plaintiff  upon 
the  subject  of  such  defeults,  and  on  or 
about  the  12th  March  1815,  the  said  E. 
Penfold  sent  a  letter  to  the  plaintiff  (which 
is  not  material),  containing  a  proposal  res- 
pecting the  stock. 

The  plaintiff  declined  acceding  to  that 
proposal,  and  the  parties  afterwards  enter- 
ed into  the  following  agreement :  Memo- 
randum this  6th  day  of  September  1815, 
that  it  is  agreed  between  R.  Parker,  Esq. 
and£.  Penfold,  Esq.  on  behalf  of  himself 
and  co-partners,  in  the  Kentish  bank,  with 
reference  to  their  articles  of  sepamtion  in 
regard  to  the  replacing  of  the  stock  therein 
mentioned,  belonging  to  Mr.  Parker,  that 
the  second  instalment  which  should  have 
been  replaced  in  July  lost,  of  5000/.  and  the 
two  future  instalments  of  5000/.  each,  shall 
be  accounted  for  in  moneg  at  the  price  oH" 
naUy  told  out,  and  E.  Penfold  and  Co.  re« 


leasdlfrom  the  replacing  thereof,  and  that 
they  shall  pay  to  the  said  Robert  Parker  an 
interest  at  5  per  cent,  half  yearly  on  the  5th 
of  January  and  5th  July,  every  year,  until 
the  principal  and  all  interest  shaH  have  been 
repaid.  Mr.  Parker  i^  to  retmn  all  the  S6« 
curities  now  held  by  him,  except  Archer'il 
note  at  1000/.  and  a  tan*yard  and  premises 
adjoining,  contained  in  lot  2  of  particular^ 
of  sale  of  Elgar's  premises^  of  28th  July 
1814,  in  lieu  of  which  a  bond  is  to  be 
forthwith  made  and  executed  by  E.  Penfold 
to  R.  Parker,  to  make  good  atiy  deficienc]^ 
at  the  final  payment  and  closing  of  thid 
account  between  them.  In  consideration 
of  the  circumstances,  and  for  aceommo^ 
dation  of  the  Kentish  bank,  the  teid 
Robert  Parker  agrees  to  postpone  the  pay- 
ment of  the  debt,  VIZ.  aoilL  t7f' ^' on^ 
half  part  thereof  until  the  5th  day  of  July 
1818,  and  the  second  half  partwHh  aft 
interest  dne  thereon,  on  the  5th  July  1899. 
The  amount  of  the  15,000/.  consols,  at  the 
price  sold  out,  is  agreed  to  be  10,0SS/.  15^. 
In  case  any  part  of  these  securities  should 
be  sold,  the  produce  is  to  be  paid  to  Mr. 
Parker  on  account  and  in  reduction  of  th^ 
within  instalments. 

On  the  17th  July  1810,  at  which'  ihne 
the  said  stock  was  sold  out,  the  market 
price  was  67i,  making  the  proceeds 
10,083/.  155. 

On  the  6th  September  1815,  the  market 
price  was  5^^,  making  the  proceeds  or 
value  of  the  stock  at  that  date,  6,43?/.  lOs^. 

Uiider  and  in  pursuance  of  this  agree- 
ment, the  plaintiff  gave  up  to  Penfold  and 
Sprhiget  the  prourissory  note  of  Archer 
for  IQOO/.,  mentioned  in  the  schedule  t6 
the  deed  of  dissolution,  and  also  his  secu- 
rity upon  the  tan-yard  and  premises  adl* 
joining,  mentioned  in  the  memorandum  of 
agreement  3  and  in  like  performance  of  the 
agreement,  on  the  10th  October  1815, 
Penfold  and  Springet  executed  a  joint  and 
several  bond  to  the  plaintiff  in  the  penal 
sum  of  10,000/.,  ^nditloned  for  the  pay- 
ment by  them,  or  either  of  them,  to  the 
plaintiff,  on  the  6th  day  Jiily  1820,  of  aft 
such  part^  and  so  much  of  the  said  debt  or 
sum  of  10,083/.  15s.  and  interest,  at  the 
rate'  of  5  per  cent,  per  annum,  on  the  6th 
day  of  July  1820,  as  should  then  remaiii 
due  and  owing  to  the  plaintiff,  the  money 
to  be  ultimately  recoverable  ihertvtpCftt, 
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being  limited  not  to  exceed  the  sum  of 
5000/.  On  the  lOth  October  1815,  the 
market  price  of  stock  was  58|. 

The  plaintiff  has  received  from  the  secu- 
rities assigned  to  him  by  the  indentures  of 
13th  July  1814,  and  mentioned  in  the 
schedule  anne&ed  thereto,  the  sum  of 
«,127/.  14«.  7d.,  which  he  had  applied  in 
part  satisfaction  of  his  demand  against 
Penfold  and  Springet. 

On  the  99th  March  1816,  a  commission 
of  bankrupt  was  issued  agaiust  £.  Pen- 
fold,  J.  Springet  and  William  Margesson 
Penfold,  under  which  they  were  found  and 
declared  bankrupts,  and  the  defendants,  in 
this  case,  ,were  chosen  assignees  under  the 
said  commission. 

At  the  time  of  the  bankruptcy  several  of 
the  debts  which  were  due  from  the  part- 
nership of  the  plaintiff  and  Penfold  and 
Springet,  and  which  Penfold  and  Springet 
had  covenanted  by  the  deed  of  dissolution, 
and  was  liable  to  pay,  remained  unpaid, 
and  the  plaintiff,  since  the  bankruptcy,  has 
paid  some  of  them. 

Tiie  amount  of  the  property-tax  upon 
the  dividends  of  the  stock  remaining  due, 
for  which  dividends  the  plaintiff  had  credit, 
without  allowing  a  deduction  of  property- 
tax,  was  then  stated.  Also  the  amount  of 
the  interest  on  such  dividends,  exclusive 
of  property-tax,  which  was  allowed  to  the 
plaintiff  in  account. 

Ihe  questions  for  the  opinion  of  the 
court  were,  1st,  Whether  the  plaintiff  was 
entitled  to  prove  any  debt  under  the 
commission  of  bankrupt?  9d,  Whether 
he  had  any  legal  lien  upon  the  said  se- 
curities ? 

If  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  prove  or  had  a  lien, 
then  the  amount  of  the  debt  was  to  be 
settled  out  of  court,  according  to  the 
principle  which  the  court  should  deter- 
mine. 

Mr,  Tindal,  for  the  plaintiff,  contended, 
that  th^re  was  a  legal  debt  proveable 
under  the  commission  against  the  two 
partners  j  and  that  if  the  agreement  of  6th 
September  1815  was  usurious,  yet  still,  as 
it  was  only  a  substitute  for  the  deed  of 
dissolution  which  was  good  in  law,  be* 
cause  the  principal  was  by  it  put  in  jeo- 
pardy, the  latter  instrument  was  not  af- 
fected by  the  former  one.  He  cited  Buttim 


V.  Dovmhamt  (1)  Madock  v.  Rumbold,  (9) 
Saumderi  v.  KeniUk,  (3)  Boidero  v.  Jack* 
son,  (4)  Comyn'M  Dig.  tit  Usury,  (B)  Far- 
ret  V.  jS&ait'e,  (5)  Uttenon  v.  Vernon,  (6) 
Ex-parte  King,  (7)  He  also  contended, 
that  the  plaintiff  was  not  bound  to  allow 
the  property-tax ;  and  cited  Fuller  v.  Ab- 
bott, (8)  Tinckier  v.  Prentice,  (9)  Wigg  v. 
Collier,  (10)  Andrewi  v.  Hancock$,  (11) 

Mr.  Park,  for  the  defendants,  contended, 
that  the  transactions  taken  together  were 
usurious,  and  that  it  appeared  that  the 
plaintiff  had  taken  a  large  sum  of  money 
to  forbear  the  day  of  payment,  and  to  in- 
demnify him  against  the  loss  that  had  hap- 
pened. He  cited  Doe  Davidson  v.  Bar- 
nard,  (12)  Boidero  v.  Jackson,  (13)  Pol- 
lard V.  Scoleg,{U)  Carr  v.  SeweU^{lB) 
Israel  y.  Douglas,  (16)  Wade  v.  WiLon,  (17) 
Hollingwortk  v.  Parkkurst  (18)  He  con- 
tended, that  under  the  stat.  46  Geo.  3.  c. 
65,  the  property- tax  ought  to  be  deducted. 
He  also  cited  Anderson  v.  Maltlegt  (19) 
to  show  that  the  deed  was  void  as  against 
the  assignees,  although  he  admitted  that 
no  fraud  could  be  imputed  to  the  parties. 

Mr,  Tindal,  in  reply,  cited  Gray  v. 
Foic/cr.  (20) 

By  the  Court, — We  have  no  doubt  that 
the  agreement  made  in  September  1815, 
was  an  usurious  agreen:ent. 

The  statute  of  Anne  applies  not  merely 
to  a  loan  of  money,  but  to  the  loan  of  any 
money,  goods,  wares,  or  merchandize,  and 
relates  to  any  thing  which  is  money's  worth. 
It  provides  that  all  contracts  for  reserving 
more  than  5/.  per  cent,  interest  on  any 
such  loan  shall  be  void.    In  this  case  there 

(1)  Cro.  EUe.  643. 

(2)  8  East's  Rep.  304. 

3)  8  Term  Rep.  162. 

4)  11  East's  Rep.  612. 

5)  1  Wms.  Sauwl.  294.    See  Cro.  Elix.  20. 
(6)  3  Term  Rep.  539. 
(.)  8  Vesey,  Rep.  :M4. 

(8)  4  Taunt  Rep.  105, 

(9)  Id.  549. 

(10)  13  East's  Rep.  87. 
(11)1  Brud.  &  Bing.  37,  s.  c.  3  B.  Moort,  278. 

(12)  lEsp.  N.  P.C.  11. 

(13)  11  Bast's  Rep.  612. 

(14)  Cro.EUz.20. 

(15)  7  Mod.  Rep.  119. 

(16)  1  Hen.  Bla.  Rep.  239. 

(17)  1  East's  Rep.  195. 
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18)  Nov.  Rep.  2. 

19)  4  ~ 


Brown^sC.  C.423. 
(20)  1  Hen.  Bla.  Rep.  462. 
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was  originnlly  a  loan  of  30,000/.  stocky 
but  afterwanls  reduced  to  20,000/.  stock. 
That  was  a  stock  transaction^  on  a  bargain 
that  the  stock  should  be  replaced^  and  the 
dividends  in  the  mean  time  paid.  So  far 
it  was  a  legitimate^  honest,  and  unexcep- 
tionable bargain.  The  party  was  only  to 
have  that  specific  thing  relumed  which  he 
had  lent.  Now  that  specific  thing  would 
have  produced  in  the  mean  time  certain 
dividends^  and  those  dividends  are  in  res- 
pect of  that  loan  to  be  paid  to  the  lender. 
He  is  exactly  in  the  same  situation  as  he 
would  have  been  if  the  stock  had  remained 
in  the  funds.  In  this  case  that  stock  pro- 
duced 10,000/.  Until  the  5th  September 
1813,  it  continued  a  loan  of  stock.  On  the 
5th  September  it  was  worth,  not  10,000/. 
but  8,400/.,  and  a  fraction  only.  If  that 
continued  a  loan,  and  the  nature  of  the  loan 
is  varied,  then  you  are  lending  at  that  time 
something  which  is  of  the  value  of  8,400/. 
only,  and  not  of  the  value  of  10,000/.  If, 
for  the  continuation  of  that  loan  of  stock, 
instead  of  taking  its  value,  you  stipulate  for 
10,000/.  and  S/T  per  cent,  interest,  you  are 
agreeing  to  take  more  than  the  value  of  the 
thing  which  you  lend,  although  it  seems  a 
loan  at  that  period  of  time  for  5/.  per  cent, 
interest,  that  circumstance  makes  it  clearly 
a  transaction  of  usury. 

Then  the  question  arises  whether  that 
usurious  transaction  of  the  5lh  of  Septem- 
ber 1815  destroys  the  former  bargain  of  the 
30th  July  1814.  It  seems  to  us  clearly 
that  it  does  not.  There  are  many  autho- 
rities which  say  that  a  bargain  for  usurious 
interest  in  respect  of  a  pre-existing  debt, 
does  not  destroy  it,  or  take  away  from  the 
party  the  right  to  insist  on  the  payment  of 
his  debt.  Though  it  is  void  as  to  that 
which  is  usurious,  yet  it  leaves  the  former 
contract  in  Miatu  quo.  It  has  been  pressed 
on  our  consideration  that  this  bargain 
changes  the  nature  of  the  transaction,  and 
that  you  are  to  consider  it,  as  if  it  was  not 
what  in  fact  occurred,  but  you  are  to  con- 
sider it  as  if  the  stock  had  at  that  time  been 
replaced,  had  been  resold,  and  the  amount 
of  the  money  had  been  lent  to  the  party. 
Then  there  would  have  been  lent  8,400/. 
and  a  fraction  only,  and  the  original  loan 
of  the  stock  would  have  been  satisfied  by 
replacing  of  that  stock.  Now,  in  the  first 
place,  that  is  contrary  to  the  real  transac- 


tion which  subsisted  between  the  parties,  as 
you  must  by  a  fiction  of  law  suppose  it  had 
gone  through  all  those  ceremonies,  but  it 
would  be  a  fiction  of  law  contrary  to  fact — 
and  the  ease  of  Gray  v.  Fowler  is  an  au- 
thority on  that  point.  That  was  an  action 
for  goods  sold  and  delivered,  and  the  issue 
from  the  Court  of  Chancery  was  whether 
or  not  the  party  was  indebted  in  any,  and 
what  sum  of  money.  There  was  a  clear 
debt  originally  for  goods  sold  and  de- 
livered. There  were  certain  bills  given. 
Those  bills  involved  in  them  usurious  inte- 
rest, and  the  case  was  put  on  the  part  of 
the  defendant  on  the  very  footing  on  which 
it  has  been  put  by  the  counsel  for  the  de- 
fendants in  this  particular  case.  It  is  said 
that  it  ceases  to  be  a  debt  for  goods  sold 
and  delivered,  and  assumes  the  new  cha- 
racter of  a  debt  for  money  lent  $  and  as 
money  lent  is  part  and  parcel  of  the  usuri- 
ous transaction,  the  debt  is  affected  with 
usury,  and  therefore  it  is  gone  ta  ioto. 
But  the  answer  of  the  court  in  that  case 
was,  that  the  debt  for  the  goods  sold  re- 
mained. Notwithstanding,  therefore,  the 
machinery  of  the  bills  of  exchange  in  that 
particular  case,  they  considered  that  they 
had  not  in  any  respect  affected  or  changed 
the  character  of  the  original  debt,  which 
continued  the  same  as  it  before  existed.  So 
it  appears  to  be  in  this  case. 

Now,  try  it  in  another  way.  If  you  had 
brought  an  action  for  usury,  what  must 
you  have  alleged — that  8,400/.  was  lent } 
Ko.  You  would  have  stated  that  the  bar- 
gain was  that  the  defendant  being  at  that 
time  indebted  to  Mr.  Parker  for  the  value 
of  so  much  stock,  being  15,000/.  stock,  as 
5,000/.  stock  had  been  replaced,  it  was 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  that  for  and  in  lieu  of 
that  stock,  and  for  and  in  lieu  of  his  obli- 
gation to  replace  that  stock,  he  should  pay 
the  sum  of  10,000/.  and  a  fraction,  and  that 
exceeded  the  rate  of  5  per  cent  on  the 
value  of  that  stock.  That,  as  it  seems  to  us, 
would  be  treating  it  according  to  the  real 
truth  of  the  case,  constituting  a  debt,  not  of 
any  money  lent,  but  constituting  a  debt  in 
respect  of  the  value  of  that  stock. 

This  is  a  debt  by  deed.  If  you  are  to 
plead  accord  and  satisfaction,  which  would 
be  the  only  way  in  which  you  could  get  rid 
of  the  obligation  which  the  deed  produces. 
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you  must  allege  that  they  had  paid  the 
money.  Suppose  the  statute  of  usury  to 
be  repealed,  that  there  is  no  statute  of 
usury>  and  that  this  bargain  had  been  made 
that  instead  of  taking  the  value  of  stock,  it 
was  agreed  by  simple  contract  that  Pen- 
fold  and  Springett  should  pay  10,243/.  and 
afterwards  you  had  brougVit  an  action  upoii 
the  original  bargain  for  not  replacing  that 
stock,  could  they  have  pleaded  the  latter 
agreenaent.  That  would  have  been  an  ac- 
cord, but  it  would  have  been  accord  only. 
Must  they  not  have  gone  on  and  alleged 
not  only  that  you  agreed  that  10,000/.  and 
a  fraction  should  be  taken  in  satisfaction, 
but  that  the  satisfaction  was  in  point  of 
fact  made. .  Otherwise  it  would  have  been 
pleading  that  which  we  know  by  law  can- 
not be  pleaded,  aa  accord  without  satisfac- 
tion. It  woukl  be  accord  without  sotisfiic- 
tion  on  a  simple  contract,  in  opposition  to  a 
debt  created  by  specialty. 

If  that  be  the  case  then,  the  debt  remains 
upon  the  deed  of  the  30th  July  1814  -,  we 
must  see  what  that  debt  was  originally.  It 
was  upon  the  deed  of  the  30th  of  July  1814, 
and  would  have  amounted  to  the  value  of 
20,000/.  stock.  It  was  bargained  that 
there  should  be  time  given  to  replace  those 
sums  of  9,000/.,  9,000/.  and2»000/.,  until 
the  5th  of  Jnly  1816,  and  in  equal  propor- 
tions of  5,000/.  each,  to  be  paid  on  the  5th 
of  January  and  on  the  5th  of  July  in  each 
of  those  years,  and  in  default,  the  plaintiff 
was  to  be  at  liberty  to  proceed  on  the  judg- 
ment which  he  had  obtained  against  Fen- 
fbld  and  Springet  Those  judgments 
were  separate  judgments.  This  is  a  bar- 
gam  that  he  shall  be  entitled  to  procee<i  on 
those  judgments  in  respect  of  all  and  every 
of  these  sums.  On  the  5th  January  1815, 
.5,000/.  is  replaced,  that  leaves  15,000/.  not 
replaced  at  the  time  of  the  bankniptcy, 
which  occurred  before  the  last  sum  of 
5,000/.  would  have  been  to  be  replaceil. 
What  obligation  does  that  create  on  these 
parties  ?  It  would  give,  perhaps,  a  joitit 
debt— a  right  to  prove,  jointly,  against 
Penfold  and  Springet  to  a  certain  extent, 
certainly  not  to  the  eitent  of  the  additional 
5,000/.  which  did  not  become  due  until 
after  the  bankruptcy.  It  would  give  to  the 
parties  a  right  to  prove  as  against  Penfold 
to  the  value  of  7,500#.,  and  it  would  give  a 
right  to  prove  as  agamst  Springet  on  bis 


judgment  to  the  value  of  T,500/.  stoek 
also.  Those  are  the  sums  which,  as  it 
seems  to  us,  the  parties  are  entitled  to 
prove  in  respect  of  the  15,000/. ' 

Then  in  addition  to  those  sums  there  are 
the  debts  due  from  the  house  of  Parker 
Fenfbld  and  Springet,  which  debts  Pen- 
fold  and  SpVinget  took  on  themselves 
by  this  deed  to  pay,  and  in  respect  of  which 
they  have  made  a  default  in  payment.  If 
those  creditors  would  have  been  entitled  to 
have  proved  against  the  jMnt  estate  of 
Penfold  and  Springet,  then  Parked  wouW 
also  be  entitled  to  make  his  ptttoi  in  res^ 
pect  of  those  debts  against  their  joint 
estate. 

As  to  the  qnestion  of  the  deduction  in 
respect  of  the  property-<ax,  if  we  could 
have  seen  clearly  that  the  money  by  which 
the  interest  had  been  paid,  was  money 
which  had  previously  paid  the  property- 
tax,  and  that  Parker  had  knowft  it,  and 
with  that  knowledge^,  using  the  pressure 
which  a  creditor  is  capable  of  making  on 
a  debtor,  had  compelled  the  party  against 
his  will  to  submit  to  that  payment.  We 
should  have .  hesitated  in  saying  that  no 
deduction  must  be  made.  We  should  then 
have  thought  that  the  parties  had  not  stood 
tn  pari  cfmtHtiime,  we  shoald  have  thctight 
that  the  creditor  mi^^ht  have  enforced  a 
payment  which  the  other  ought  not  to  have 
made.  But  it  does  not  appear  in  this  case 
that  the  money  which  Penf6id  and  Spritt- 
get  paid  was  money  on  which  they  them- 
selves had  paid  any  property-tax,  and  if 
they  paid  it  out  of  funds  which  had  not  pre- 
viously paid  property-tax,  they  are  not 
entitled  to  dediH?t  ft. 

For  these  reasons  we  think  that  the 
prooft  ought  to  be  made  in  the  way  which 
we  have  stated. 

Judgment  for  tkc  plaintiff  (?1) 


IS9A.     ) 

October    I  '^^^  I«»WIS  ».  CATHBJtlKR  LfitB. 

Although  a  sentence  of  divorce  a  mensii 
et  thoro,  has  been  pronounced  dgaimi  a 
woman,  and  she  is  allowed  a  sep€irate 
maintenance,  t^et  anaetion  cannot  be  iwdw 

(21)  Theexactamouiitj  it  was  agreed,  sboald 
be  seliiHedout  of  court. 
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iained  agairut  her  far  goodi  supplied  to 
her,  which  are  not  alleged  to  be  necessaries. 

Declaration — In  assumpsit  for  goods 
sold  and  delivered  to  Catherine  Lee. 

Pka — ^That  at  the  time  of  suing  out  the 
vrrii,  the  said  Catherine  was  married  to  one 
Francis  Lee,  who  was  then  living. 

Replication — That  before  the  making  of 
the  promises,  Francis  Lee  exhibited  a  libel 
in  the  Arches  Court  of  Canterbury  against 
the  said  Catherine  j  that  Francis  Lee  after- 
wards, on  the  4th  day  of  December  1811, 
obtained  against  the  said  Catherine,  in  the 
said  court,  a  definitive  sentence  of  divorce 
from  the  bed  and  board  of,  and  mutual  co- 
habitation with  Francis  Lee,  for  adultery 
committed  by  her  with  one  Qeorgc  De 
Blaquiere ;  that  the  said  Catherine  did  live 
divorced,  separate  and  apart  from  Francis 
Lee,  her  husband,  and  that  she  has  a  large^ 
ample  and  sufficient  allowance,  as  and  for 
her  separate  maintenance,  and  which  al- 
lowance hath  been  paid  to  ber^  and  tliat 
the  promiaes  were  made  by  the  said  Ca- 
therine as  a  feme  sole  upon  her  own  sepa- 
rate credit  and  account)  and  not  upon  the 
credit  or  account  of  her  husband.  (I) 

Demwrrer  and  joinder, 

Mr,  Dover,  for  the  defendant,  contended, 
that  the  wife  who  was  only  divorced  fromr 
bed  and  bqard,  was  not  liable  to  be  sued 
alone.  He  cited  Gikhrist  v.  Brown,  i^) 
Coke  on  Uttleton,  (3)  Fuljames's  Case,  (4) 
Eateheit  v.  Baddeky,  (5)  Marshal  v.  Rut- 
ton^  (6)  Beard  v.  Webb,  (7)  Roper  ms  Hus- 
band ai^  WiveSy  (8)  and  Hoohham  v. 
Chmmlme,  (9) 

Mr,  AbraJkun,  for  the  plaintiff,  cob- 
tended^  that  innmuch  as  the  wife  was 
living  apart  froni  her  husband  by  the  sen- 
tence of  a  court  of  justice,  and  had  a  sepa- 
rate maintenance,  that  her  husband  was 
not  liable  for  her  debts,  and,  consequently, 
that  she  might  be  sued  alone.  He  cited 
Mah  y.  Leigh,{lQ)  Stephens  y.  Toi, {II) 

(1)  This  replicstion  must  not  t>e  ^>Ilowed  as  a 
precedent.    It  was  objected  that  it  nta  informal, 
(a)  4  Term  Rep.  766. 
h)  133,  b.  aad  336,  a. 
(4)  3  Salk.  Rep.  133. 

(6)  2  Bla.  Re)?.  1079. 
(fi)  a  Term  Rep.  545. 

(7)  2  Boa.  «Piil.  Rep.  ^. 
(81  Vol.  il.  p.  182. 
[d)  3  Bred.  &  hiug.  Rep.  92. 


AnoymouSf  (12)  Govier  v.  Haneoci,  (13) 
Norton  v.  Fazan,  (14)  and  Cox  v.  Kit" 
clien.  (1 5) 

By  the  Court. — We  are  of  opinion  that 
the  plea  is  good,  and  that  the  replication  is 
not  an  answer  to  it.  Husband  end  wife 
are  considered  in  law  as  one  person,  until 
Uiere  has  been  a  divorce  a  vinculo  matri- 
monii.  They  might  by  possibility  come 
together  again  and  the  children  would  not 
be  bastards.  It  is  not  sufficient  to  sue  a 
married  woman  alone,  that  she  has  been 
divorced  a  mensd  et  thoro,  although  she 
has  a  separate  maintenance,  without  al- 
leging, that  the  cause  of  action  is  for  goods 
that  she  of  necessity  should  be  supplied 
with. 

Judgment  for  the  defendant. 


1824 
October 


er.    3 


LOUTH  AND  OTHERS  V. 
SNDEBBY. 


W)  5  Term  Rep.  C79. 


lfiNKre'8  Rep.  665.^ 


A  landlord  and  tenant  entered  into  an 
agreement  for  renting  a  farm.  The  land- 
lord covenanted  that  he  or  the  in-coming 
tenant  should  pay  for  the  work  and  seeds  of 
the  off-going  crop.  By  the  custom  of  the 
country  the  in-coming  tenant  was  hound  to 
pay  for  such  labour  and  seeds.  The  land' 
lord  did  not  pay  for  them. 

The  off-going  tenant  brought  an  action 
on  the  custom^  against  the  in-coming 
tenant y  for  a  compensation. 

The  Court  held  that  the  agreement  did 
not  furnish  a  defence  to  the  action ;  but  that 
the  in-coming  tenant  was  liable. 

Declaration — In  assumpsit,  that  the 
plaintiffs  were  tenants  to  Charles  Burrell 
Massingberd,  of  a  farm  containing  {inter 
alia)  50  acres  of  arable  land  at  Skegness, 
in  the  county  of  Lincoln,  and  according  to 
the  due  course  of  husbandry  used  in  that 
county,  the  tenant  of  every  farm  contain- 
ing arable  land,  not  being  restricted  from 
so  doing  by  special  agreement,  has  been 
accustomed  to  bestow  his  labour  and  ex- 
pense in  manuring,  tilling,  fallowing,  sow- 
ing with  wheat,  all  such  lands  of  his  farm 
as  in  the  due  course  of  husbandry  there 

(12)  9  Mod.  Rep.  43.  Salk.  Rep.  115.  See 
Roll.  Abr.  618. 681. 

(13)  6  Term  Rep.  603. 

(14)  1  Bos.  &  Pul.  Rep.  226. 

(15)  Id.  338. 
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used  to  be  fallowed  lind  sown^  hath  been 
accustomed  at  his  own  expense  to  provide 
all  necessary  things  used  thereon,  and  in 
case  the  tenant  of  such   farm  quitted  the 
same,  without  having  received  the  bene6t 
of  such  fallowing,  &c.  then  the  next  in- 
coming tenant  of  such  farm,  not  being  ex- 
empt therefrom  by  any  special  agreement^ 
hath  been  accustomed   to  make  such  off- 
going  tenant  (he  having  cultivated   such 
farm  according  to  the  due  course  of  hus- 
bandry), a  reasonable  compensation  in  res- 
pect of  such  manuring,  &c.  of  which  the  out- 
going tenant  hath  not  received  the  benefit. 
And  also  to  pay  such  off-going  tenant  one 
year's  rent,  and  all  taxes  and  assessments 
for  one  year,  payable  for  the  said  lands  so 
fallowed  and  sown.     Averment,  that  the 
plaintiffs  occupied  the  farm  until  6th  April 
1S23,  when  they  quitted  and  the  defendant 
became  the  ii\-coming  tenant.     That  they 
manured^  &c.  30  acres  of  arable  land  in  the 
course  of  good  husbandry  ;  that  the  de- 
fendant became  liable  to  pay  a  reasonable 
compensation  for  it,  with   the  rent  and 
taxes  of  the  land  for  one  year,  but  that  the 
defendant,  after  notice,  refused  so  to  do. 
pica — General  issue. 
It  appeared  at  the  trial  before  Mr.  Baron 
Garrow^  at  the^  summer  assizes  1823,  for 
the  county  of  Lincoln,  that  the  plaintiffs 
had  taken  the  farm  at  Skegness  from  Mr. 
Massingberd,  as  tenants  from  year  to  year, 
by  an  agreement  dated  96th  March  1822, 
which  contained  among  other  covenants, 
one  that  C.  B.  Massingberd,  his  heirs^  ex- 
ecutors, or  administrators,  or  his  or  their 
••n -coming  tenant,  should  and  would  pay 
unto  the  plaintiffs,  their  executors  and  ad- 
ministrators, for  all  seeds  which  had  been 
sown  by  them,  in  the  year  preceding  the 
determination  o£the  demise,  and  for  the  la- 
bour of  sowing  the  same,  and  also  for  the 
fallows^  at  a  valuation  to  be  made  by  two 
indifferent  persons,  or  their  umpire. 

It  also  appeared  that  the  plaintiffs  held 
the  farm  but  one  year  j  that  they  manured, 
fallowed,  and  sowed  14  acres  of  the  arable 
land  with  wheat,  of  which  the  defendant 
being  the  in-coming  tenant,  had  the  bene- 
fit, for  which  the  plaintiffs  claimed  a  com- 
pensation, and  also  one  year's  rent  end 
taxes. 

It  further  appeared  that  the  custom  of 
the  country  was  as  stated  in  the  declaration. 


except  as  to  the  rent  and  taxes  ;  that  the 
defendant  had  at  one  tiine  appointed  an 
arbitrator  to  settle  the  amount  of  the  claimj 
who  fixed  it  about  39/. 

It  was  objected  on  the  part  of  the  de- 
fendant that  the  agreement  had  taken  the 
case  out  of  the  custom  of  the  country,  and 
consequently  that  the  evidence  did  not  sup- 
port the  pleadings. 

The  Learned  Judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs,  which  they 
accordingly  did  for  41/.  29.  Sd,  thus  not 
giving  any  thing  for  thereat  and  taxes. 

Mr,  Stfjeant  Vaugkan  had  obtained  a 
rule  nisi  for  a  new  trial,  or  for  entering  a 
nonsuit  on  the  objections  taken  at  the  trial. 

Mr.  Denman,  C.  S,  and  C,  M,  PkiUipps 
shewed  cause,  and  contended  that  the  cus- 
tom of  the  country  was  quite  independent 
of  the  agreement. 

By  the  Court, — ^This  action  is  founded 
on  the  custom  of  the  country,  respecting 
the  rights  of  out-going  tenants  for  a  re- 
muneration for  work  and  seeds  of  which 
the  in-coming  tenant  had  the  benefit.  By 
that  custom  the  out-going  tenant  is  entitled 
to  a  compensation  for  work  done,  and  the 
seeds  sown,  but  he  is  not  entitled  by  it  to 
the  rent  and  -taxes  of  the  land.  Here  the 
landlord  has  covenanted,  that  he  or  the  in- 
coming tenant  shall  pay  such  compensa- 
tion. The  in-coming  tenant  is  not  a  party 
to  that  agreement,  and  therefore  the  cus- 
tom prevails*  against  him.  And  inasmuch 
as  the  landlord  has  not  paid  it,  the  in- 
coming tenant  is  bound  by  law  to  pay  a 
reasonable  sum  of  money  for  the  work  and 
seeds,  of  which  he  has  taken  the  benefit. 

Rule  diitharged. 


1824.      }    THE    EAST   JKDIA    COMPANY    O. 

October.  )         tbitton  and  otbbbs. 

An  Englith  merchant  reeident  at  Fort 
St,  George  in  the  East  Indies^  executed  a 
power  of  attorney  to  his  correspondent  m 
England,  in  the  common  general  form,  A 
servant  of  the  East  India  Company  by  the 
direction  of  the  governor  tn  counctl,  drew 
three  bills  of  exchange  on  the  Company, 
payable  in  London,  in  favour  of  that  mer- 
chant.  The  correspondent  received  the 
bills  ;  they  were  accepted  by  the  Company  ^ 
and  the  correspondent  indoned  and  deUcer" 
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ed  thmn  to  a  firm  of  merchants,  who  having 
aUo  indorsed  them,  paid  them  in  account 
to  their  Inmhers ;  but  almost  immediately 
drew  the  amount  thereof  out  of  the  hands 
of  the  banhers. 

The  bankers  having  put  their  names  on 
the  back  of  the  billsy  sent  them  when  due  to 
the  Company  for  payment.  The  Company 
after  inspecting  the  power  of  attorney  y  paid 
the  amount  of  the  bills. 

The  English  merchant  died,  and  his  dd- 
ministrator  de  bonis  non  recovered  the 
amount  of  the  bills  from  the  Company,  in 
consequence  of  the  Court  deciding  that  the 
correspondent  had  not  authority  by  the 
power  of  attorney  to  indorse  bills.  The 
Company  gave  notice  of  that  judgment  to 
the  bankers,  who  at  that  time  had  no  pro* 
eeeds  in  their  hands  of  their  customers. 

The  East  India  Company  brought  an 
action  against  the  bankers,  on  the  ground 
that  their  names  being  on  the  bills  was  a 
warranty  that  the  prior  indorsements  were 
legal. 

In  a  special  verdict  the  jury  found  that 
the  Company  paid  the  billsy  not  on  the  faith 
of  the  indorsements  of  the  bankers,  but  on 
faith  of  the  power  of  attorney. 

The  Court  held  that  the  action  could  not 
be  maintained,  for  that  no  such  warranty  . 
could  be  implied  from,  the  indorsements,  and 
if  it  could,  the  facts  of  the  case  shewed  that 
the  Company  did  not  act  upon  it. 

Declaration — In  assumpsit,  that  at  Fort 
St.  George  in  the  East  Indies^  G.  G.  Keble^ 
by  order  of  the  Honourable  the  Governor  in 
Council^  drew  three  bills  of  exchange^  and 
directed  them  to  the  Honourable  the  Court 
of  Directors  of  the  East  India  Company^ 
payable  to  William  Hope  or  his  order  in 
London ;  that  the  plaintiffs  accepted  them  ', 
that  on  the  S3d  October  1809^   the  bills 
were  presented  for  payment  j  that  at  the 
time  of  the  presentment  each  of  the  bills 
purported  to  be  indorsed  by  William  Hope 
and  by  one  J.  Card  as  his  agent  3  that  at 
that  time  also  the  defendants  had   made 
their  indorsements  on  the  bills  of  exchange, 
thereby  appointing  the  sums  of  money  to 
be  paid  to  the  bearers  thereof ;  that  the 
defendants  then  and  there   asserted   and 
affirmed  that  they  were  entitled^  as  holders 
of  the  bills,  to  receive  the  sums  of  money 
therein  mentioned,  and  that  the  plaintiff's 
relyiDg  on  the  indorsements  by  the  defen* 


dants  and  upon  the  assertion  and'afltr- 
roation  of  the  defendants^  did  pay  ^3^282/. 
6s.  6d.  to  the  defendants.  Averment  that 
the  indorsement  purporting  to  be  made  by 
William  Hope  by  J.  Card  as  agent  for  and 
on  procuration  of  William  Hope,  was  made 
without  any  authority  from  him  -,  that  be- 
fore the  time  ef  making  the  indorsement 
by.  J.  Card  the  said  William  Hope  had  died 
in  parts  beyond  the  sea,  on  14th  March 
1809 ;  that  on  the  ISth  F^bruary^  1819, 
administration  with  the  will  annexed  of 
William  Hope,  was  granted  to  James 
Murray,  who  died  on  10th  October  1814, 
and  on  Slst  October  1814,  administration 
de  bonis  non  was  granted  to  John  Murray ; 
that  within  six  years  from  the  time  of 
granting  administration,  to  James  Murray, 
viz.  in  Michaelmas  Term,  57  Geo.  3.,  John 
Murray  commenced  his  action  against  the 
plaintiffs  as  acceptors  of  the  bills,  and' 
in  such  action  judgment  was  obtained  for 
the  plaintiff"  in  Michaelmas  Term,  9  Geo. 
4.  for  35,827/.  which  sum  the  plaintiffs  on 
92d  November  1822,  paid  to  the  said  John 
Murray  ;  of  all  which  premises  the  defen- 
dants haxi  notice,  and  by  reason  thereof  be- 
came liable  to  pay  to  the  plaintiff  the  last- 
mentioned  sum  of  money. 

2c/  Coune-— That  the  plaintiffs  paid  the 
bills  of  exchange,  relying  on  the  indorse- 
ment of  the  defendants  without  stating 
any  assertion  or  affirmation  by  the  defen- 
dants. 

^Sd  Count — ^That  the  indorsement  by 
the  defendants  was  an  indorsement  to  the 
plaintiffs,  and  that  they  on  it  paid  the  bills. 
4th  Count — That  the  defendants  having 
made  their  indorsements  on  the  bills,  there- 
by made  them  payable  to  bearer,  where- 
fore the  defendants  promised  to  indemnify 
the  plaintiffs*  > 

6/A  Count — ^That  the  defendants,  being 
the  holdew  and  entitled  to  receive  the  mo- 
ney, would  indemnif>'  the  plaintiffs,  if  they 
would  pay  it  to  them. 

eth  Counl*— That  the  defendants  might 
not  be  entitled  to  receive  the  money,  but 
promised  to  indemnify  the  plaintiff's. 
Then  followed  the  common  money  counts. 
\st  Pfefl— General  issue. 
2nd  Pica — As  to  the  first  six  counts, 
that  the  causes  of  action  did  not  accrue 
within  six  years. 
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dafeqdiiDte  did  pot  undertake  and  proioise 
as  therein  mentioned  within  six  years. 

HepUcaiions — ^Taking  issues. 

This  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  Sittings  after  Easter 
Term  1889,  at  London,  when  the  jury 
found  the  following  special  verdict : 

The  jurors  upon  their  oath  say  that  G. 
G-  Keble,  by  order  of  the  governor  in 
council  at  Fort  S(.  George,  in  tlie  East 
Indies^  made  the  three  several  bills  of  ex- 
change in  writing  ^et  forth  in  the  declara- 
tion (that  is  to  say),  one  bill  of  exchange 
bearing  date  the  ^th  day  of  January  1809, 
whereby  G.  G.  Keble  requested  the  plain- 
tiffs at  three  months  sight  of  that  second 
bill  of  exchange  (first  or  third  not  being 
paid),  to  pay  or  cause  to  be  paid  unto  one 
William  Hope,  Esq.  or  his  order  in  Lon- 
don, the  sum  of  8940/.  18<.  9d.  sterling  } 
finother  bill  of  exchange  bearing  date  the 
sftme  day  aforesaid,  whereby  G.  G.  Keble 
requested  the  plainti£&  at  three  months 
sight  of  that  third  bill  of  exchange  (first  or 
%Boond,  not  being  paid),  to  pay  or  cause  to 
be  paid  unto  W.  Hope  or  his  order  in  Lon- 
don, the  sum  of  13,800/.  sterling.,  and  a 
tlurd  hill  of  exchange  bearing  date  23d  Ja» 
nuary  1809,  whereby  G.  G.  Keble  requested 
the  platntiflis  at  three  months  sight  of 
that  second  bill  of  exchange,  (first  and 
third  not  being  paid),  to  pay  or  cause  to  be 
paid  unto  W.  Hope  or  his  order  in  Lon- 
don, the  sum  of  1141/.  7s,  9d,  sterling. 

And  the  jurors  fiirther  say  that  the  plaili- 
til&,.on  the  20th  July  1809,  upon  sight  of 
the  three  several  bills  of  exchange  by  one 
William  Ramsay  their  agent  in  that  be- 
half, accepted  the  same  according  to  the 
usage  and  custom  of  merchants,  and  ac- 
aormng  to  the  form  of  the  statute  in  that 
case  made  and  provided.  And  that  afterwards 
and  when  the  bills  of  exchange,  according 
to  the  tenor  and  effect  thereof,  became  due 
and  payable,  to  wit  on  the  23d  October 
1809j^the  same  were  presented  for  payment 
to  the  plaintiffs  by  the  defendants,  and  one 
Robert  Bairlay  since  dec^ised,  then  being 
bankers  in  London,  and  holders  as  the 
bankers  and  agents  of  and  for  Messrs.  Da- 
vies  and  Card,  as  hereinafter  mentioned, 
by  the  hands  of  one  William  Boll  then 
being  the  clerk  and  servant  of  the  defon- 
dantSy  and  the  said  Robed  Bard^  since 
deceased  in  that  behalf. 


And  the  jurors  forther  aay,  that  at  the 
time  of  the  presentment  of  the  several 
bills  of  exchange  to  the  plaintiffs  for  pay« 
ment,  each  and  every  of  the  bills  of  ex? 
change  had  indorsements  upon  them  in  the 
words  following,  (that  is  to  say,)  *'  Pay 
MesMTi,  Davies  ani  Card  or  their  order, 
procuration  of  W*  Hope,  J.  Card.**— • 
*'  Pay  Mestrs,  Barclay,  Tritton  and  Co. 
or  order.  Da  vies  and  Card.  Barclay,  Triir 
ton  and  Co.'* 

And  the  jurors  further  say,  that  long 
before  the  time  of  presenting  the  bills  for 
payment,  viz.  on  the  7th  October  lbOO» 
Wiiliam  Hope,  then  b^ing  resident  at  Fort 
George,  in  the  East  Indies,  did  make  and 
execute  a  power  of  attorney  to  J.  Card,  in 
the  words  following : — 

Know  all  men  by  these  presents,  that 
I,  William  Hope,  of  Fort  St.  George,  in 
the  East  Indies,  merchant,  have  made,  or- 
dained, nominated,  authorized,  and  ap* 
pointed,  and  by  these  presents  do  make> 
constitute,  ordain,  nominate,  authorize, 
and  appoint  John  Card  of  the  same  place, 
gentleman,  to  be  my  true^  certain,  and  law- 
fal  attorney  for  and  in  my  name,  and  to 
and  for  my  proper  use  and  behalf  to  de- 
mand, levy,  sue  for,  recover,  and  receive, 
by  all  lawful  ways  and  means  whatsoever, 
and  from  all  and  every  person  and  persons 
whomsoever,  whom  it  doth,  may,  or  shall 
concern,  all  and  every  such  sum  and  sums 
of  money,  debts,  dues,  goodsj^  effects  and 
things  whatsoever^  which  uow  are,  and 
shall  be,  and  grow  due,  owing,  payable,  or 
belonging  to  me,  the  said  William  Uppe, 
m^chant,  upon  or  by  virtue  of  any  bill, 
bond,  book,  or  upon  account  of  trading  or 
dealing,  or  upon  any  account,  ways,  or 
means,  in  any  otherwise  howsoever,  and  if 
need  be,  to  call  to  account  and  bring  to 
reckoning,  all  or  any  perspn  or  persons 
concerned  in  the  premises,  and  upon  re- 
ceipt ai^d  recovery  of  all  or  any  such  stim 
or  sums  of  money,  dpbts,  dues,  goods, 
effects,  or  other  things,  or  any  part  ^hereof, 
sufficient  acquittances  and  discharges,  for 
me  and  in  my  name  firpm  time  to  time  to 
make  and  give  -,  giving  and  by  these  pre- 
dents  granting  unto  my  said  attorney  full 
power  and  authority  in  and  touching  .the 
premises,  to  sue,  pursiie,  arrest,  attach, 
seize,  sequ^ter,  i^iplead,  imprison,  con* 
d^mx^,  and  prpseciHe,  and  tbei^ce  and  thereof 
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igditi  to  acqiiit,  dlBduii*ge^  and  out  of  pri- 
son to  release  5  also  for  me  to  appear  and 
tnj  person  to  TCprese&t  in  all  or  any  court 
or  courts,  or  other  places,  as  demandant  or 
defendant,  in  any  suit,  action,  or  appeal  for 
or  by  reason  of  the  premises  ;  likewise  one 
or  more  attorneys  under  him,  to  set,  sub- 
stitute, and  appoint,  and  again  at  pleasure 
to  revoke ;  and  generaliyio  do,  act,  and 
perform,  all  other  matters  and  things  in 
and  towards  the  premises  requisite  and  ne- 
cessary OS  fully  as  thyself  might  orcould 
do  were  I  personally  present )  and  do  here- 
by ratify  and  confirm  all  and  singular 
whatsoever  my  said  attorney  pr  his  substi- 
tute shall  legally  do  or  procure  to  be  done 
in  and  touching  the  pi*emises.  In  witness 
whereof  I  have  hereunto  set  my  hand 
and  seal,  in  Fort  St.  George  this  7th  Octb- 
blsr^  ISOO.     W.H&p^. 

And  the  jurors  further  say,  th{it  the  said 
indorsement  firstly  above  mentioned  to 
have  been  upon  the  several  bills  of  ex- 
change, was  an  indorsement  in  the  proper 
hand  writing  of  J.  Card,  arid  that  before 
the  time  of  the  presentiUent  of  the  three 
bills  "of  exchange  fbr  payment;  and  previ- 
ously to  the  payment  thereof,  the  power  of 
attorney  was  so  produced  to  the  said  plun- 
tiffs  for  tl)^ir  inspection,  and  the  same  was 
inspected  by  them  accordingly,  and  that 
ivhen  the  power  of  attorney  was  so  produ- 
ced an  entry  thereof  was  made  by  the 
plaintiSs,  in  a  register  kept  by  the  plain- 
tifih  in  their  treasurer's  office,  for  the  eiitry 
of  powers  of  attorney  to  be  acted  upon  in 
paying  monies  for  the  plaintiffii  at  such 
Office  whiere  all  payments  by  the  plaintiffs 
vrert  and  are  made. 

And  the  jurors  further  say,  that -on  the 
14th  March  1809,  William  Ho{ie  departed 
this  life  onboard  the  East  India  Company's 
ship  Jane  Dutchen  of  Gordon^  then  on 
the  high  seas,  he  then  being  upon  his 
hohieward  passage  from  the  East  Indies ; 
but  that  neither  the  plaintiffs  nor  the  de- 
fendants and  the  said  Robert  Barclay 
•  siTlce  deceased,  nor  J/rhn  Card,  at  the 
time  Of  the  payment  of  the  bills  of  ex- 
change hel-ein  aftler  mentioned,  had  any 
ktx^^ledge  of  the  death  of  William  Mope. 

And  the  jurors  further  say,  that  the  se- 
cond indorsement  on  the  three  sevem^  bills 
of  exchange  was  made  by  DdViesand  Cardj 
and  that  the  third  ixidot-s^ment  on  the  tliree 


several  bills  of  exchange  was  made  by  the 
defeikdantb  and  Robert  Barclay,  since  dte- 
teased. 

And*  the  jbrors  fhrther  say,  that  upon 
the  presentment  of  the  bills  of  exchange 
to  the  plaintiffs  by  William  Bell  then  being 
a  clerk  and  servant  of  the  defendants,  and 
Robert  Barclay  smce  dkceased,  the  plain- 
tiffs did  pay  to  William  Bell  as  such  clerk 
and  servant  of  the  defendants,  ahd  Robert 
Barclay  siiice  deceased,  the  sei^eral  sums  Of 
money  respectively  mentioned  in  the  sam^ 
bills  of  exchange,  atnounting  together  to 
the  sum  of  23,282/.  6s.  6d.  which  were  re- 
ceived by  the  defendants  and  Robert  Bar- 
day  accordingly. 

And  the  jurors  further  say,  that  the  pay- 
ment of  the  bills  of  exchange  Was  90  made 
by  the  plaintiffs  to  the  defendants  and  Ro- 
bert Barclay  since  deceased,  on  the  foith 
of  John  Card's  indorsement  on  the  bills  of 
exchange,  and  of  the  pbwer  of  attorttey 
from  William  Hope  to  John  Card,  and  not 
on  the  faith  of  the  indorsement  of  the 
defendants  and  Robert  Barclay  on  the  said 
bills  of  exchange. 

And  the  jurors  ftirther  say,  that  long 
before  and  at  the  time  of  the  payment  of 
the  bilk  of  exchange  as  aforesaid,  Davies 
and  Card  kept  a  banking  account  with  the 
defendants  and  tlobert  Barclay  since  de- 
ceased, who  then  carried  on  the  trade  or 
business  of  bankers  in  the  city  of  London, 
in  copartnership  together,  and  which  said 
last-mentioned  Robert  Barclsiy  died  before 
the  commencement  of  this  action;  and  .that 
Davies  and  Card  on  the  17th  October 
1809,  did  specially  indorse  the  bills  of  ex- 
change as  2iforesaid,  to  the  defendants  and 
Robert  Barclay  since  deceased,  and  did 
deliver  the  same  to  the  defendants  and 
Robert  Barclay,  as  the  bankers  of  Davies 
and  Card,  that  they(l)  might  in  the  usual 
course  of  banking  business  receive  pay- 
ment of  the  bills  of  exchange  when  the 
same  should  be  due  for  and  on  account  of 
Davies  and  Card  ;  the  defendants  and  Ro- 
bert Barclay  not  having  had,  at  any  time, 
any  interest  in  the  biHs  of  exchange  or 
proceeds  thereof.    . 

And  the  jurors  ftirther  say,  that  ort  the 
said  17th  October  1809,  and  thence  conti- 

(1)  Those  or  sioiilar  words  were  omitted  in  the 
special  venlict. 
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nuallf  tip  to  the  fi3d  of  the  same  month, 
Davies  and  Card  had  money  due  to  thedi 
from  the  defendants  and  Robert  Barclay 
siace  deceased  on  the  balanoe  of  their 
hanking  accomit,  on  which  said  last-men* 
tioned  day,  being  the  same  on  which  the  said 
bills  of  exchange  were  paid,  the  sum  of 
21,304/.  4s.  lOd,,  being  part  of  the  money 
so  received  by  the  defendants  and  Robert 
Barclay  deceased  on  account  of  the  bills  of 
exchange,  was  drawn  out  by  Davies  and 
Card  and  actually  paid  by  the  defendants 
and  Robert  Barclay  to  them  or  their  order. 

And  the  jurors  further  say,  that  the  de- 
fendants and  Robert  Barclay  since  de- 
ceased did  receive  the  amount  of  the  seve- 
ral bills  of  exchange  merely  as  agents  of 
Davies  and  Card,  and  that,  upon  the  1 1th 
day  of  December,  in  the  year  last  aforesaid, 
Davies  and  Card  drew  out  from  the  hands 
of  the  defendants  and  Robert  Barclay  all 
the  money  of  Davies  and  Card,  then  in  the 
hands  of  the  defendants  and  Robert  Bar- 
clay, and  also  on  that  df^  drew  from  de- 
fendants and  Robert  Barclay  the^  further 
sum  of  89/.,  whereby  the  defendants  and 
Robert  Barclay  became  and  were  on  that 
day  creditors  of  Davies  and  Card,  to  the 
amount  of  the  said  last-mentioned  sum  of 
money. 

The  special  verdict  then  found  that  ad- 
ministration of  the  effects  of  William  Hope 
had  been  granted  to  James  Murray,  who 
commenced  an  action  against  certain  indi- 
vidual directors,  which  he  afterwards  dis- 
continued ',  that,  on  13th  March  1812,  no- 
tice of  that  action  was  given  by  the  trea- 
surer of  the  East  India  Company  to  the 
defendants,  who  on  that  day  had  a  balance 
in  their  hands  due  to  Davies  and  Card  of 
200/.  or  300/.  which  account  was  closed 
in  February  1814  -,  that  James  Murray  died 
on  the  lOth  October  1814  -,  that  on  3lst 
Octobetv  administration  de  bonis  non  of  his 
effects  was  granted  to  John  Murray  who 
afterwards  and  within  six  years  commenced 
an  action  against  the  plaintiffs  j  that  John 
Murray  s\!covered  a  judgment  against  the 
pLVmtiffii,  who  thereupon  gave  notice  of  it 
to  the  defendants  ;  that  on  the  22d  No- 
vember 1821,  the  plaintiffs  paid  to  John 
Murray  the  amount  of  the  bi|U  with  legal 
interest,  with  the  costs,  and  that  the  defen- 
dants had  been  requested  to  pay  the  amount 
to  the  plaintiffs,  but  had  refused. . 


Mr.  Tindal  for  th£  pliunti£&  contended^ 
that  they  were  entitled  to  maintain  this  ac- 
tion against  the  defendants,  because  first 
an  indorsement  on  a  bill  of  exchange  was 
a  warranty  that  the  person  making  it  was 
the  true  and  legal  holder  of  the  bill ;  Smith 
y. Mercer, {l)Smithv,  Chester,{^)  Secondly, 
that  it  was  paid  on  the  faith  of  the  indorse- 
ment of  the  defendants;  thirdly,  the  de- 
fendants were  independent  indorsers;  and 
fourthly,  that  they  acted  as  agents  and  paid 
away  the  money,  Sadler  v.  £ihi».  (3) 

Mr.  Campbell  for  the  defendants,  was 
stopped  by  the  court. 

JSy  ike  Court — We  are  of  opinion  that 
the  plaintiffs  have  not  a  right  of  action 
against  these  defendants.  We  do  not  think 
it  necessary  to  agitate  the  questibn  respect- 
ing the  statute  of  limitations,  or  to  investi- 
gate the  point  respecting  the  agency  of  the 
defendants. 

It  has  been  contended  in  argument,  that 
the  defendants,  by  putting  their  names  on 
the  back  of  the  bills,  have  raised  an  im- 
plied warranty  thJBit  the  prior  indorsements 
were  genuine  and  legal.  There  is  not  any 
authority  that  supports  such  a  position.  It 
is  not  so  when  there  has  been  a  forgery. 
Mr.  Justice  Chambre  in  his  judgment  does 
not  go  the  length  of  saying  that  there  is  a 
warranty,  but  that  there  is  a  sort  of  a  war- 
ranty, a  something  less  than  a  warranty ; 
and  that  could  only  relate  to  the  preceding 
indorsers,  and  here  the  defendants  did  not 
take  the  bills  from  J.  Card  but  ftom  Davies 
and  Card.  Even  If  we  could  infer  a  gene- 
ral warranty,  the  facts  of  the  case  would 
rebut  the  presumption,  for  it  is  found  by 
the  verdict  tliat  the  plaintiffs  did  pay  the 
bills  on  the  faith  of  the  indorsements  by 
John  Card,  and  on  the  faith  of  the  power  of 
attorney  from  William  Hope,  and  not  on 
the  faith  of  the  indorsement  of  the  defen- 
dants. The  defendants  did  not  therefore 
delude  the  plaintiffs ;  both  parties  acted  in- 
nocently. The  plaintiffs  paid  in  ignorance 
of  the  law,  not  in  ignorance  of  any  facts, 
for  they  examined  the  power  of  attorney. 
They  had  every  means  of  forming  a  judg- 
ment ;  but  the  defendants  had  not,  for  they 
did  not  take  the  ImUs  from  Card,  and  yet 

(1)  6  Taunt.  Rep.  76. 

(2)  1  Term  Rep.  654. 

(3)  4  Burr.  Rep.  1984,  U)86. 
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they  aflterwards  paid  the  monejr.  The  case 
comes  withia  the  principle  o{Bilbiev. Lum- 
ley ;  (4)  and  as  the  payment  was  vohm- 
tary,  it  was  in  their  own  wrong,  and  the 
money  cannot  be  recovered  back  again  after 
the  defendants  have  paid  it  over  to  their 
principals.  The  justice  of  the  case  is 
with  the  defendants ;  for  if  the  plaintiffs 
had  refused  to  pay  this  money  in  1809,  they 
would  have  called  on  Davies  and  Card, 
and  they  may  have  suffered  a  serious  inju- 
ry by  the  lapse  of  time.  There  has  not 
been  any  express  promise  on  the  part  of 
the  defendants  to  pay  this  sum  of  money, 
and  we  cannot  from  the  facts  draw  an  im- 
plied one  J  consequently  judgment  must 
be  given  for  the  defendants. 

Judgment  for  the  defendants. 


1824.      7  *'*  PETRIB  V,  JOHN  BURY  AND  N. 

October  I     °*^***"^w,     exbcutors     op 

'}       JAMES   BURY. 

In  a  marriage  settlement  the  husband 
covenanted  with  three  persons^  that,  if  his 
toife  survU^d  him,  his  heirs  or  executors 
should  pay  her  an  annuity  for  her  life.  Two 
of  the  trustees  did  not  sign  the  deed.  The 
other  trustee  brought  an  action  on  the  cove- 
nant, alleging  in  his  declaration  that  the 
ot/ier  two  had  not  signed  the  deed. 

The  Court  held,  on  demurrer,  thai  the  cfc- 
claration  was  bad,  and  that  the  three  trus- 
tees should  have  joined. 

Declaration — In  covenant,  that  by  an 
indenture  or  agreement  under  seal,  pur- 
porting to  be  made  on  the  9th  day  of  De- 
cember 1809,  between  James  Bury  of  the 
first  part,  since  deceased  -,  Patience  Petrie 
of  the  second  part,  and  the  plaintiff  and 
Josephus  Beddone  and  the  said  John  Bury 
of  the  third  part,  which  said  indenture, 
sealed  with  the  seal  of  James  Bury  since 
deceased  the  plaintiff  now  brings  into 
court  here;  the  date  whereof  is  the  day 
and  year  aforesaid,  and  the  plaintiff  avers 
that  Josephus  Beddone  and  John  Bury^  in 
the  indenture  named  did  not,  nor  have  at 
any  time  signed^  sealed,  or  delivered  the 
said  indenture. 

The  declaration  then  set  out  the  recital 

(4)  2  East,  469. 


in  the  deed  of  an  intended  marriage  be- 
tween James  Bury  and  Patience  Petrie,  and 
a  covenant  ou  his  part  if  she  should  sur- 
vive him  that  his  heirs,  executors,  or  ad- 
ministrators should  pay  unto  the  plaintiff, 
Josephus  Beddone,  and  John  Bury,  for  Pa- 
tience Petrie  an  annuity  of  *200/.  Breach 
of  that  covenant. 

Demurrer — ^To  the  declaration,  after 
craving  oyer  of  the  deed  and  setting  it  out; 
and /oiwcfer  therein. 

Mr.  Wightman  for  the  defendants  con- 
tended, that  the  declaration  was  bad  in  la\v 
because  it  appeared  on  the  face  of  it,  that 
there  were  three  covenantees,  whereas  the 
action  had  been  brought  in  the  name  of 
one  only  ;  that  the  covenant  was  joint,  and 
that  the  omission  by  two  of  them  in  not 
signing,  did  not  make  any  difference.  He 
cited  Vernon  v.  Jeffrey,  (!)  Cabell  v. 
Vaughan,  (9)  Nelthorpe  v.  Dorrington,  (3) 
Clement  v.  jflendly,  (4) 

Mr.  Pollock  for  the  plaintiff  admitted 
that  they  might  all  have  joined,  and  that 
the  presumption  of  law  was  that  they  had 
all  signed  and  delivered  the  deed,  but  that 
the  presumption  was  rebutted  by  the 
averment  that  they  had  not  so  done  ;  and 
that  a  person  who  never  signs  could  not 
be  considered  as  a  covenantee.  He  cited 
Comyn's  Digest,  Pleader,  Covenant.  (5) 

By  the  Court. — We  cannot  but  regret 
that  a  further  delay  should  arise  in  thia 
cause  ;  but  we  must  be  governed  by  gene- 
ral principles.  In  the  deed  a  covenant  is 
entered  into  by  the  defendant  with  three 
persons  to  pay  a  sum  of  money  for  the  use 
of  another  ;  but  by  the  declaration  it  ap^- 
pears  that  the  action  is  brought  by  only  one 
of  those  persons  for  a  breach  of  the  cove- 
nant. If  then  the  other  covenantees  ought 
to  have  joined,  the  defendants  would  not 
have  been  safe  in  paying  the  money.  It  is 
stated  in  the  declaration,  that  the  other  par- 
ties did  not  sign  the  indenture.  They  might 
have  taken  the  trust  upon  themselves,  and 
they  have  consented  without  putting  their 
signatures  to  the  deed.  It  is  admitted,  that 
the  other  parties  might  have  joined.  If 
they  may,  we  are  of  opinion  that  they  must 

;i}  2Stra.  Rep.  1146.  7.  Mod.  558. 
S  I  Ventr.  Rep.  34. 
;  2  Levinz.  113. 

(4)  2  Roll.  pi.  22.  c.  35. 

(5)  See  3  Co,  26.  b. 
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join ;  the  case  of  Scott  v.  iGodwin(fl)  shows^ 
that  the  right  of  action  was  in  all  not  in 
one  of  them. 

If  it  had  been  shown  that  the  other 
trustees  had  given  up  their  trust,  we  will 
not  at  present  state  the  effect  of  that  re- 
nouricement.  By  the  statute  of  Henry  the 
Eighth(7)  it  was  declared,  that,  if  land 
were  devised  to  be  sold  by  divers  execu- 
tors, it  could  not,  at  common  law,  be  sold 
by  part  of  them,  and  that  statute  was  passed 
for  the  express  purpose  of  enabling  a  part 
of  executors  to  dispose  of  land  devised, 
if  the  remainder  of  the  executors  refused 
to  take  upon  themselves  the  administra- 
tion of  the  will.  It  may  be  for  the  be- 
nefit of  the  defendants  that  all  the  par- 
ties should  join ;  and  we  cannot  deprive 
him  of  his  right 

We  incline  to  think,  that  the  only  me- 
thod of  discharging  the  other  trustees  is  by 
summons  and  severance. 

Judgment  for.  defindant$.  (8) 


1894.         )      WITHBRS    V.    BIBCHAM    AND 

November. )  another. 

Two  persom  had  bjf  different  deeds  two 
anuHities  granted  to  them,  A  third  per- 
Mon^for  a  consideration,  covenanted  that,  if 
they  were  not  paid  their  annuities  by  the 
grantor^  he  would  pay  unto  them  {naming 
them  both),  their  executors  or  administra- 
tors^ the  said  annuities. 

The  Court  held  that  the  representative 
of  one  of  the  annuitants  could  xue  alojie  on 
that  covenant,  without  joining  the  other  in 
the  action. 

Declaration — In  covenant,  by  J.  Withers 
executor  of  Joseph  Barker,  against  W. 
fiircham  and  J.  T.  Reed  executors  of  John 
Moore,  that  by  an  indenture  dated  3ist 
August  1809,  between  said  John  Moore  of 
the  one  part>  and  said  Joseph  Barker  and 
one  John  Storton  of  the  other  part,  in 
which  it  was  recited  that  by  an  indenture 
dated  29th  Apgust  1809,  between  P.  N. 
Tomlins  and  U.  N.  Tomlins  of  the  one 
part,  and  John  Storton  of  the  other  part, 

(6)  1  Bos.  &  PuU.  Rep.  67. 

(7)  21  Hen.  8.  c.  4. 

(8)  See  MitcheU  v,  T^butt,  5  Terfn  Rep.  649. 
Addison  v  Overend,  6  Terjii  Rep.  7^0,  aad  Ec- 
cleston  ?•  CDpihao],  1*  Saund.  Kep,  153. 


the  said  P.  N.  Tomlins  aiid  H.  N.  Tonilins 
ccFt^enanted  jointly  and  severally  with  J. 
Storton,  his  executory,  or  assigns,  that  they 
would  during  their  joint  and  several  lives 
pay  him  or  his  executors,  &c.  or  assigns, 
an  annuity  of  10/. ;  and  also  reciting,  that 
by  an  indenture  dated  29th  August  I8Q9, 
they  granted  a  similar  annuity  of  lOi.  to 
Joseph  Barker,  then  in  consideration  of 
i5f.  paid  by  J.  Storton  and  J.  Barker  to  J. 
Moore,  he  for  himself,  lii§  heirs,  executors, 
and  administrators  did  cbvenant  and  agrfeb 
with  J.  Storton  and  J.  Barker,  their  execu- 
tors, administrators,  and  Hssis:iis,  that  in 
case  P.  N.  Tomlins,  artd  rf.  N.  Tom- 
lins, or  either  of  them,  their,  or  either  of 
their  heirs,  executors,  or  administrators, 
should  at  any  time  thereafter;  during  the 
lives  of  P.  N.  Tomlins  and  H.  N.  Tom- 
lins, and  the  life  of  the  longest  liver  of 
them,  if  the  said  annuities  of  iOL  and  10/. 
or  either  of  them,  should  so  long  continue, 
make  default  in  payment  of  the  said  annul* 
ties  of  10/.  and  10/.  or  either  of  them 
contrary  to  the  true  intent  and  meaning  of 
the  recited  indentures  ;  he  the  said  John 
Moore,  his  heirs,  executors,  or  administra- 
tors, would  thereupon  pay  or  criuse  to  bfe 
paid  unto  *J.  Storton  and  J.  Barker,  their 
executors,  administrators,  or  assigns,  the 
said  annuities  of  lOf.  and  10/.  or  either  of 
them.  Averment  of  the  respective  deaths 
of  J.  Moore  and  J.  Barker,  and  of  iion- 
payment  of  the  annuity  by  P.  N.  Tomlins 
and  H.  N.  Tomlins. 

1st  Plea — After  craving  oyer  of  the  derf, 
and  setting  it  out — non  est  factum, 

2d  P/e«— That  J.  Stortrtn  with  whom, 
jointly  with  J.  Barker  since  deceased,  JL 
Moore  did  covenant  an'd  aflrree,  survived 
J.  Barker,  and  is  stiU  living. 

Replication  to  the  first  plea. 

Demurrer  to  the  second  plea. 

Mr,  R,  B,  Comyn,  in  support  of  the 
demurrer  contended,  Ihat  the  covenant  of 
J.  Moore  with  J.  Storton  and  J.  Barker 
was  joint  and  hot  several,  n^d  consequent- 
ly that  the  pldintiff  being  the  executor  of 
J.  Barker,  could  not  maintam  this  action 
without  joining  J.  StOrton.  He  cited  fSe- 
clesion  r.  CUpkham,  (1)  and  WintOiam^s 
Case.  (9) 

Mir,  PeMitngtbn  ibr  thie  plMntiff  eonten- 

(1)  1  \Vnif-  Saund.  W.  n. 

(2)  5  Co.  Rep.  8. 
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dedf  that  although  the  covenant  was  joint 
in  Its  terms,  yet  it  was  several  as  to  the 
interest  which  the  parties  took  under  it, 
and  consequently  that  they  might  sever  in 
their  actions  upon  it.  He  cited  HilingMburyi 
CoMe,  (3)  Boli$  V.  Yate.  (4) 

By  the  Court. — We  are  of  opinion,  that 
the  plaintiff  is  entitled  to  judgment.  If  we 
look  at  the  words  of  the  covenant  it  is 
joint ;  but  from  the  whole  of  the  instru- 
ment it  is  dear  that  the  interest  is  several. 
Neither,  of  the  covenantees  has  any  interest 
in  the  annuity  granted  to  the  other.  For 
the  consideration  of  15/.  the  covenantor  un- 
dertakes to  pay  each  of  the  annuities  to  each 
of  the  annuitants^  This  decision  does  not 
militate  against  the  cases  cited  in  argu* 
ment,  for  in  them  one  of  the  covenantees 
had  no  interest,  as  in  Anderson  v.  Martin- 
dale  ;(5)  and  our  opinion  is  supported  by 
the  case  of  James  v.  Emery, {6) 

Judymentfor  tke  plaintiff. 


ber.    ) 


THOMAS     MAYFIEL.D 
WADS  LET. 


V. 


1884 

November 

An  mtt-yoing  tenant  agreed  to  quit  his 
farm,  and  to  teil  his  wheat  crop^  hay,  ma- 
nure,  and  othei'  effects,  to  a  person,  a  friend 
of  the  in-cominy  tenaiit  who  took  possession 
of  them.  There  was  not  any  agreement  in 
writing.  Part  of  the  effects  were  valued 
by  an  appraiser  appointed  by  the  out^going 
tenant  and  the  friend^  who  afterwards  paid 
money  on  account,  and  the  jury  gave  a  ver- 
dictfor  the  whole  of  the  balance. 

The  Court  held,  that  the  plaintiff  was 
clearly  entitled  to  hold  the  verdict  for  the 
amount  of  the  effecJs  thus  valued,  and  that 
he  might  appropriate  the  money  paid  on 
account ^  to  the  reduction  of  the  value  of  the 
wheat  crop. 

The  Court  doubted  whether  the  wheat 
crop  was  not  sttch  an  interest  m  land,  as 
prevented  the  plaintiff  from  recovering  it. 

But  they  said  that  it  was  the  practice  of 
the  Court  not  to  disturb  a  verdict  where  it 
W€U  good  for  part,  and  the  defendant  was 
in  conscience  bound  to  pay  the  remainder, 

(3)  5  Co.  Rep.  19. 

(4)  Ydverton's  Rep.  177.  BuU.  N.  P.  158. 
Aoonymous,  2.  Leooafd'a  Rep.  47. 

(5)  1  East's  Rep.  497. 

(6)  BTaunt  Rtp.  24S. 


JDedarutim. — ^In  assumpsit  for  certaiii 
growing  crops  of  wheat  and  herbage,  for 
large  quantities  of  manure^  and  for  hay, 
fixtures,  goods  and  chattels^  the  property 
of  the  plaintiff^  on  a  farm  in  the  parish  of 
Anwick,  in  the  county  of  Lincoln,  which 
the  defendant  had  bought  of  the  plaintiff 
on  condition  of  his  quitting  the  form  that 
one  George  Mayfield  might  succeed  him  in 
it. 

There  were  common  counts. 

Plea — General  issue. 

It  appeared  at  the  trial  before  Mr.  Baron 
Hullock>  at  the  Lent  assizes  1824«  for  the 
county  of  Lincoln,  that  the  plaintiff  being 
in  possession  of  the  form  at  Anwick>  had 
sown  a  wheat  crop,  aud  also  several  acres 
with  seeds ;  that  he  had  ploughed  the  fal- 
lows }  that  he  was  possessed  of  hay  and 
other  effects  on  the  form ;  that  the  defen* 
dant  wishing  that  Geoi^  Mayfi^d,  his 
son-in-law,  might  succeed  to  the  form, 
agreed  with  the  plaintiff,  that,  if  he  would 
give  up  the  form  to  Geoige  MayHeld,  he 
would  give  him  800/.  for  the  wheat  crop, 
13/.  tor  the  seeds  sown  on  the  form ;  7/- 
4s.  for  ploughing  the  follows  ;  4/.  lOs.  for 
a  machine,  and  also  a  sum  for  certain  other 
effects  to  be  ascertained  by  an  appraiser, 
who,  being  appointed  by  the  plaintiff  and 
defendant,  valued  them  at  40L  8t.  6d. 

It  appeared  that  the  defendant  was  not 
to  occupy  the  form  himself  i  but  that  the 
things  were  purchased  entirely  for  the  be- 
nefit of  George  Mayfield,  and  that  there 
was  not  any  agreement  or  memorandum 
in  writing. 

It  further  appeared,  that  George  May- 
field  entered  on  the  premises,  reaped  the 
wheat,  mowed  the  grass,  and  had  the  pos- 
session of  the  other  effects,  and  that  the 
defendant,  upon  bein^  applied  to^  paid  75/. 
on  account. 

It  was  objected  on  the  part  of  the  defen- 
dant, that  the  plaintiff  could  not  recover 
for  the  want  of  a  meaiorandum  in  writings 
as  no  agreement  had  been  executed. 

The  Learned  Judge  overruled  the  objec- 
tion, and  the  jury  found  a  verdict  for  the 
pLiintiff  for  169/.  I8s.  6d. 

Mr,  Denmauy  C,  8,  and  Mr,  Penuing" 
ton  showed  cause  against  a  rule  nisi  for 
entering  a  nonsuit,  and  contended  that  this 
case  was  not  within  the  statute  of  firaods, 
for  that  there  had  not  been  a  sale  of  an  is- 


32 


COURT  OF  KING'S  BENCH. 


tercst  in  land,  and  inasmuch  as  the  agree- 
ment had  been  executed^  no  memorandum 
was  required.  They  cited  Warwick  v. 
Bruce f  (I)  Parker  v.  Staniland,  (2)  and 
Poulter  V.  KeUingbeck.  (3) 

Mr,  Clarke  and  Mr.  Reader,  in  support 
of  the  rule  contended,  that  the  wheat  crop 
was  an  interest  in  land. 

By  ike  Court, — We  are  all  of  opinion^ 
that  the  justice  of  this  cause  is  with  the 
plaintiff.  It  is  clear  that  George  Mayfield 
was  to  occupy  the  farm  for  the  defen- 
dant ;  and  there  can  be  no  doubt  but  that 
the  defendant  is  liable  for  the  dead  stock 
which  were  appraised  by  a  person  appoint- 
ed by  the  plaintiff  and  defendant  himself. 
For  the  statute  of  frauds  does  not  attach 
to  that  part  of  the  bargain,  inasmuch  as 
there  was  not  one  price  to  be  given  for  the 
whole.  The  plaintiff  having  a  just  demand 
could  appropriate  the  payment  made  on  ac* 
count  in  reduction  of  the  price  of  the  grow* 
lag  crop.  We  doubt  whether  the  wheat  crop 
18  not  such  an  interest  in  land  as  to  prevent 
an  action  in  this  shape  being  maintained 
for  it.  We  give  no  opinion  on  that  point ; 
but  we  are  accustomed  not  to  disturb  a 
verdict  when  it  is  good  for  part,  and  in  con- 
science the  defendant  ought  to  pay  the 
remainder  ;  particularly  when  we  see  as  in 
this  case,  that^  if  the  form  of  the  pleadings 
had  been  altered,  and  the  sale  of  the  wheat 
crop  had  been  made,  independently  of  any 
bargain  for  quitting  the  farm,  the  plain- 
tiff would  be  entitled  to  keep  his  verdict. 

Rule  diicharged,  (4) 


18^24.        )        MOORB   V.    BAWftON   THB 

November.  ^  youngbk. 

ijf  a  man  pull  dovm  a  building  wkick 
has  ancient  lights  in  it,  and  erect  another 
in  the  place  of  it  without  windows,  he  cannot 
afterwards  open  a  window  and  require  a 
person  who  has  erected  a  building  near  fa 
it,  to  pull  it  down,  because  it  obstructs  the 
light  of  his  window. 

Declaration — In  case  that  the  defendant 
wrongfully  erected    certain    cow-houses, 

(1)2  Maule  8c  Selw.  Rep.  205. 

(2)  11  East's  Rep.  362. 

(3)  1   Bos.  &  Pul,  Rep.  397. 

(4)  See  Cobbokl  v.  Castou,  2  Law  J.  C.  P.  38, 
and  DQte 


pigsties,  and  privies,  near  to  the  dwelling* 
house  and  workshop  of  the  plaintiff,  and 
the  windows  thereof,  situate  at  Ripley  In 
the  parish  of  Pentrich,  Derbyshire ;  that 
they  became  darkened,  and  the  light  and 
air  were  prevented  from  entering  the  same. 

Plea — ^Greneral  issue. 

It  appeared  at  the  trial  before  Mr.  Baron 
Uullock,  at  the  Lent  assizes  1824,  for  the 
county  of  Derby,  that  the  plaintiff  and  de- 
fendant were  both  possessed  of  houses  and 
premises  adjoining  to  each  other  in  liipley  ; 
that  a  weaver's  shop  stood  behind  the  house 
of  the  plaintiff,  in  which  shop  there  were 
ancient  lights  overlooking  the  premises  of 
the  defendant ;  that  17  or  18  years  ago  the 
weaver's  shop  was  palled  down,  and  a 
wheel-wright*s  shop  erected  in  the  place  of 
it,  in  which  no  vvindows  were  placctl  look- 
ing towards  the  premises  of  the  defendant; 
that  in  1821  the  defendant  erected  a  build- 
ing very  near  to  the  wheel-wright's  shop, 
about  ten  feet  high,  but  not  extending  the 
whole  length  of  it ;  that  the  plaintiff  after- 
wards opened  a  window  in  the  wall  of  the 
new  shop,  about  the  same  place  that  a  win- 
dow had  been  in  the  old  shop  5  that  the 
building  of  the  defendant  did  not  extend 
so  far  as  to  be  opposite  such  window  ;  but 
that  the  defendant  afterwards  erected  a 
building  exactly  opposite  to  that  window, 
which  prevented  the  light  and  air  from 
entering  into  the  shop  in  the  same  man- 
ner as  it  would  have  done  if  the  building 
of  the  defendant  had  not  been  so  extended. 

It  was  objected  on  the  part  of  the  defen- 
dant, that  the  plaintiff  had  no  cause  of 
action  3  but  the  jury,  under  the  direction  of 
the  learned  judge,  found  a  verdict  for  the 
plaintiff,  and  leave  was  given  to  the  de- 
fendant to  move  to  set  it  aside  and  enter  a 
nonsuit. 

Mr,  Clarke,  jun,  showed  cause  against 
a  rule  nisi  for  entering  a  nonsuit,  and  con- 
tended that  the  plaintiff  having  acquired 
a  right  to  windows  in  his  shop,  could  not 
lose  it  by  taking  it  down  and  rebuilding, 
and  that  such  right  would  continue  for  20 
years,  so  that  he  might  at  any  time 
during  that  period  open  windows.  He  cited 
Saunders  v.  Newman,  (1)  LuttreVs  Ca$e, 
(SJ)  and  Lethbridge  v.  Winter.  (3) 


(1)  1  Barn.  &  Aid.  Rep.  258. 

2)  4  Co.  Rep.  87. 

3)  1  Canipb.  N.  P.  C.  263,  note. 
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Mr,  DefimaRj  C  8,  in  support  of  the 
rule  contended^  that  the  plaintiff  had  aban- 
doned his  Hght  to  have  windows. 

B^  the  Cowri, — We  are  all  of  opinion 
that  a  nonsuit  should  be  entered.  The 
material  facts  of  thb  case  are  very  few  : 
The  plaintiff,  being  possessed  of  a  building 
having  windows  in  it  overlooking  the  pre- 
mises of  the  defendant^  pulls  it  down  and 
erects  another  building  on  the  same  site 
without  a  window.  After  17  years  have 
elapsed,  he  claims  the  right  of  opening  a 
window  in  it,  and  requires  that  the  defen- 
dant should  pull  down  a  building  which  he 
has  erected  opposite  to  that  window  since  it 
was  opened. 

It  is  said  that  the  plaintiff  once  having 
the  right  to  windows  cannot  be  molested 
in  the  enjoyinent^of  it,  ifjie  does'not  dis- 
conthitte  the  use  of  them   for  20  years. 
Tiiat  doctrine  would  be  very  inconvenient. 
Every  man  has  a  right  to  open  windows, 
and  to  have  the  free  use  of  the  light  and 
air,  but  he  must  not  injure  his  neighbours. 
It  is  by  occupation  that  the  right  begins, 
and  by  non-user  it  must  be  lost.     Suppose 
the  plaintiff,  instead  of  erecting  a  building 
without  a  window,  had  not  put  any  build- 
ing in  the  place  of  the  old  one,  but  had 
made  a  garden  of  the  ground,  and  a  person 
had  bought  the  land  opposite  to  it  for  the 
purpose  of'  building  houses.     Would  it  not 
be  unjust  to  prevent  hiiti  from  buildings 
and  mor«  ao  to  require  him  to  pull*  down 
houses  because  the  plaintiff,  many  years 
afterwardsj  thought  proper  to  erect  build- 
higa  with  windows  in  them  on  the  situa- 
tion of  the  garden  ? 

The  act  of  pulling  down  a  house  does 
not  destroy  the  right  to  have  windows  jn 
tlie  house  when  re-built,  and  to  have  them 
free  from  injury  by  any  obstruction  to  the 
admission  of  light  and  air,  unless  a  long 
interval  of  time  has  elapsed.  But  then 
there  should  be  something  done  by  the 
plaintiff  within  a  reasonable  time  to  show 
that  he  intends  to  resume  his  right  and  to 
build  another  house  with  windows.  Proof 
of  such  intention  lies  upon  him,  and  he  has 
not  given  it.  Two  or  three  years  is  time 
quite  sufEcient  for  a  person  to  presume 
that  the  right  has  been  abandoned,  and  there 
is  every  appearance  of  the  relinquishment 
of  the  right. 
The  right  to  light  and  air  as  well  as  wa- 


ter  is  a  continuing  right  and  enjoyment^ 
and  b  lost  by  discontinuing  it. 

Rule  absolute. 


HAMMEBTON  V.  STKAD. 


1S34.     ) 

October.  ) 

A  landlord  tn  1810  let  her  premises  to  a 
tenant^  at  a  yearfy  rent,  as  long  as  each 
should  please  to  continue,  /»  1815,  a  dis' 
tress  for  rent  was  made^  and  afterwards  an 
agreement  was  entered  into  by  the  landlord, 
by  which  she  agreed  to  let  and  demise  the 
premises  to  the  former  tenant  and  another 
person,  to  hold  to  them  *for  seven  years. 
The  tenant  was  arrested  and  taken  So  gaoU 
in  which  place  he  signed  an  agreement  to 
give  up  the  premises  to  the  landlord  upon 
certain  terms^  which  were  never^xed.  The 
landlord  entered,  andj  after  notice^  turned 
out  the  effects  of  the  tenant, 

Tlie  tenant  brought  an  action  for  the  ex- 
pulsion  and  for  the  effects,  averring  the 
yearly  tenancy  to  be  continuing. 

The  Court  held^  that  the  agreement  con^ 
taining  words  of  present  demise^  operated 
as  a  surrender  of  the  former  tenancy. 

Declaration, — In  trespass  that  the  de- 
fendant on  1st  day  of  October  1816,  broke 
and  entered  a  mill  and  a  messuage  and 
land  of  the  plaintiff,  situate  in  the  parish 
of  Wrexham,  in  the  county  of  Flint,  and 
put  him  out,  and  seized  and  took  certain 
goods,  fixtures,  and  machinery  belonging 
to  the  plaintiff. 
2rf  Count — For  an  expulsion. 
3d  Count — ^For  taking  away  the  goods>' 
&c. 

\st  Plea — General  issue. 
5d  Plea — ^To  the  first  count  only,  that 
the  place  in  which,  &c.  was  the  freehold 
of  the  defendant,  and  because  the  goods^ 
fixtures,  and  machinery  were  unlawfully 
upon  the  mill,  messuage,  and  land^  the  de- 
fendant removed  them  to  a  small  distance^ 
and  there  left  them  for  the  plaintiff*. 

Sd  Plea  to  1st  and  3d  counts,  that  the 
place  in  which,  &c.  was  the  freehold  of  the 
defendant. 
4th  Plea — A  license. 
1st  Replication — ^To  the  first  plea/ joining 
issue. 

.    ^d  Replication — ^To  the  second  plea,  that 
whilst  the  mill>  messuage,  and  land  %vere 
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the  freehold  of  the  defendant  on  the  Ist 
May  1810^  the  defendant  demised  the  same 
to  the  plaintiff,  to  have  and  to  hold,  the 
same  to  him^  for  and  during  and  unto  the 
full  end  and  term  of  one  year  from  thence 
next  ensuing^  and  fully  to  be  complete  and 
ended,  and  so  from  year  to  year  for  so  long 
time  as  the  plaintiff  and  defendant  should 
respectively  please ;,  and  that  during  that 
demise  on  the  day  in  the  declaration  the 
defendant^  of  her  own  wrong,  broke  and 
entered  the  premises. 

3d  Replication — To  the  third,  plea.  Sir 
milar  demise  and  yearly  tenancy; 

4th  Replication — ^To  the  fourth  plea, 
that  the  defendant,  of  her  own  wrong,  and 
without  the  license  of  the  plaintiff,  did  the 
acts  complained  of. 

Rejoinder — That  the  tenancy  had  been 
wholly  ended  and  determined. 

Surrejoinder. — ^That  the  tenancy  had  not 
been  determined. 

It  appeared  at  the  trial  before  Mr.  Baron 
Garrow,  at  the  spring  assizes  1824,  for 
the  county  of  Salop,  that  the  plaintiff  had 
been  a  yearly  tenant  to  the  defendant  of 
the  mill  and  premises  from  1st  May  1810. 
That,  on  the  1st  May  1815^  there  wasagreat 
arrear  of  rent,  for  which  a  distress  was 
made ;  and  that  on  the  10th  day  of  Octo- 
ber 1815>  the  defendant  entered  into  an 
agreement  .with  the  plaintiff  and  Jonathan 
Moore,  by  which  she  agreed  to  let  and  de- 
mise unto  the  plaintiff  and  Jonathan  Moore 
the  mill  and  premises,  to  hold  the  same 
unto  them,  their  executors  and  administra- 
tors, from  the  1st  November  then  next 
ensuing,  for  the  term  of  seven  years,  at 
the  yearly  rent  of  159/.,  and  also  agreed 
that  a  lease  should  be  forthwith  drawn,  in 
which  should  be  inserted  the  usual  cove- 
nants. 

It  further  appeared  that  the  plaintiff  and 
Moore  took  possession,  but  the  plaintiff 
never  paid  any  rent  -,  that  the  plaintiff  af^ 
terwards,  then  being  in  gaol,  signed  aa 
agreement,  dated  6th  June  1816,  by  which 
he  authorized  the  defendant  to  take  pos- 
session of  the  mill,  and  the  parties  agpreed 
to  release  each  other  from  the  agreement 
of  10th  October  1815,  upon  terms  to  be 
fixed  by  arbitrators  ^  that  the  defendant 
accordingly  took  possession  of  the  mill> 
but  the  arbitrators  never  made  an  Award ; 
and  that  after  giving  notice  to  thep laihtiff 


the  defendant  removed  the  goodf  voA  ma- 
chinery of  the  plaintiff  from  the  mill. 

It  was  objected  by  the  defendant^  that 
the  agreement  for  a  lease  made  on  10th 
day  of  October  1815,  operated  as  a  surrender 
of  the  yearly  tenancy,  and  consequently, 
that  the  plaintiff  had  not  supported  his  ft- 
joinder. 

The  learned  Judge  thought  that  the 
plaintiff  was  entitled  to  go  to  the  jury  for 
the  damage  done  to  the  machinerv,  and 
the  jury  found  a  verdict  for  Zo6L\  but 
he  gave  leave  to  move  to  enter  a  non- 
suit. 

Mr,  Taunton  showed  cause  against  a 
rule  nisi  for  a  nonsuit,  and  contended  that 
the  agreement  not  amounting  to  a  lease 
did  not  put  an  end  to  the  tenancy  by  the 
year.  He  cited  Goodtitle  v.  Wag,  (1)  JDee 
V.  Clare,  (2)  Tempe$t  v.  Sawling,  (3) 
Roe  v*  Ailiburner,  (4)  Dunk  v.  Hunter.  (5) 

Mr.  Campbell  aiid  Mr.  RneeeU,  for  the 
defendant,  contended,  that  there  had  been 
a  surrender;  and  they  cited  Phippsv,  Semi- 
thorpe,{6)  Maithewgy.  Sawell,\7)  Thomas 
V.  Cook,  (8)  Stime  v.  Whiting^  (9)  At- 
con*$  Abridg.  Leates,  (S.)  1.  and  Comgn'e 
Digest,  tit  Surrender,  (1. 1.) 

Bg  the  Court. — We  are  of  opinioiy  HuX 
the  relation  of  landlord  and  tenant  was 
created  by  the  agreement,  as  it  contains 
words  of  present  demise :  and,  ctonsequco^ 
ly,  that  it  operates  as  a  sni-rendor  of  the 
former  tenancy.  It  is  impossible  thaA  this 
machinery  could  have  received  any  damace 
if  the  plaintiff  had  taken  it  away  when  he 
reeeived  notices  of  it  having  been  put  off 
.the  premises.  We  think  that  the  plaintiff 
is  not  entitled  to  recover. 

Rmls  absolute  for  nmmtit. 


1824.   )  WHITE  AND  ANOTBBR,  SXMCV" 

October,  y     Toas  or  white,  e*  waioHTJi* 
To  accommodate  a  lady,  a  man  sM  emt 

(1)  1  Term  Rep.  735. 

(2)  2  Id.  739. 
'3)  13  East's  Rep.  IS. 

5  Term  Rep.  16^. 

5  Bam.  &  Aid.  Rep.  382. 

1  Barn.  &  Aid.  ftep.  SO. 

(7)  2  B.  Moore's  Rep.  266. 

(8)  2  Barn.  &  Aid,  Rep.  122.    Ste  Comyn  on 
Landlord  and  Tenant,  298. 

(9)  afitaik.N.P.CinS. 
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400&  ih^M  per  cent  eomoh^  which  pro- 
duced n^L  She  signed  an  agreement 
wuieriahinff,  within  the  space  of  one  year 
from  the  date  thereof,  if  required  by  him 
or  Mb  euecutore,  to  replace  in  his  name,  or 
im  ihoee  of  his  executors  the  amount' of  that 
steeh.  She  also  executed  a  bond  to  pay 
WSi,  ut  the  end  of  a  year,  and  surrendered^ 
eopyhold  premises  as  a  security  for  the  pay- 

The  Court  held,  that  they  were  bound  to 
boh  at  aii  the  three  instruments  as  if  they 
had  been  one  writiny:  that  the  principal 
was  not  in  danger ;  that  more  than  Jive  per 
eeni,  was  tahen,  and  that  the  whole  trans- 
ueHon  was  usurious, 

Ihclaration — In  assumpsit,  on  a  special 
agreement,  bearing  date  Slst  August  1815, 
in  not  transferring  400/.  three  pouhiis  per 
cent,  consols^  either  on  the  next  transfer  day 
next  after  the  expiration  of  one  year  from 
the  date  of  the  agreement^  or  at  any  other 
time  before  or  afterwards,  and  for  not  pay- 
ing the  interest  and  dividends  thereon. 

vaunts, — ^Por  not  transferring  the  stock 
on  the  next  transfer  day  next  after  the 
expiration  of  one  year  from  the  date  of  the 
agreement,  and  for  not  transferring  within 
seven  days  after  notice  given  to  the  defen- 
dant on  Sd  December  1822  j  with  the  com- 
mon counts  for  non-payment  of  the  interest 
and  dividends. 

Itf  Pica — General  issue. 

OfAer  P/ea*— Usury. 

At  the  trial  before  the  Lord  Chief  Baron, 
tit  the  Lent  assizes  1824,  for  the  county  of 
Surrey,  the  jury  found  a  verdict  for  the 
plaintiffs,  damages  400/.  subject  to  the 
opinion  of  the  court  on  the  following  case: 

By  memorandum  of  an  agreement  made 
the  3l8t  August  1815,  between  the  defen- 
dant Anne  Wrighteand  the  testotor  William 
White,  reciting,  whereas,  William  White 
4|d  OQ  the  89lh  day  of  August  instant,  at 
the  special  instance  and  request  of  A. 
WriffhtCy  sell  out  for  her  accommodation 
400ir  stock  in  the  three  per  cent,  consoli- 
dated bank  annuities,  then  standing  in  his 
name  in  the  books  of  the  Governor  and 
Company  of  ^he  Bank  of  England,  at  the 
price  or  sum  of  55|^  per  cent.,  and  which 
400/.  stock  produced  the  sum  of  223/. 
which  W.  White  hath  lent,  and  ad- 
vanced to  A.  Wrighte,  on  her  bond,  bear- 
ing even  date  herewith^  and  also  on  secu- 


rity of  a  conditional  surrender  of  the  same 
date,  of  certain  copyhold  premises  in  the 
manor  of  Ebbisham,  otherwise  Epsom^ 
which  she  A.  Wrighte  doth  hereby  admii 
and  acknowledge.  And  whereas  previous 
to  W.  White's  selling  and  transferring  the 
400/.  three  per  cent,  consolidated  annuities 
for  the  accommodation  of  A.  VVrighte  as 
aforesaid,  she  did  promise  and  agree  to 
and  with  hiq^,  within  the  time  or  space  of 
one  year  from  the  date  hereof,  if  thereto  re- 
quired by  William  White,  his  executors,  ad- 
ministrators, or  assigns,  to  transfer  or  cause 
or  procure  to  be  transferred  unto  and  to 
the  account  of  hifti,  W.  White,  his  execu- 
tors or  administrators,  in  the  books  of  the 
Governor  and  Company,  the  like  sum  of 
400/.  stock  as  aforesaid,  in  the  fund  of  the 
Governor  and  Company  of  the  Bank  of 
England,  and  likewise  to  pay,  answer,  and 
make  good  unto  him,  W.  White,  his  execu- 
tors and  administrators,  all  dividends,  it)- 
terest  and  produce,  which  in  the  mean 
time  he,W.  White,  his  executors  or  admini- 
strators, could  have  received,  or  would 
'  have  been  entitled  to,  iu  case  the  400/. 
stock  had  remained  standing  in  the  books 
of  the  Governor  and  Company,  in  the  name 
and  as  in  the  property  of  hirij,  W.  White, 
his  executors  and  administrators. 

It  was  then  witnessed,  that  A.  Wrighte 
agreed  that  she  would  at  her  own  costs  and 
charges,  on  the  request  of  W.  White,  his 
executors,  administrators  or  assigns,  on  the 
next  transfer  day  after  the  expiration  of 
one  year  from  the  day  of  the  date  of  those 
presents,  or  at  any  subsequent  transfer  day, 
when  thereto  requested  as  aforesaid,  trans- 
fer and  replace  to  the  account  of  W.  White, 
his  executors  and  administrators,  400/. 
stock  three  per  cent.,  and  in  the  mean  time 
would  pay  the  dividends. 

At  the  same  time,  the  defendant  executed 
and  delivered  to  the  testator  a  bond,  dated 
31st  August  1815)  in  the  penal  sum  of 
440/.,  with  a  condition  that  if  she  paid  223/. 
together  with  lawful  interest,  on  the  Slst 
August  1816,  being  the  sum  mentioned  in 
a  surrender  of  even  date,  made  of  copy- 
hold premisres  in  the  manor  of  Epsom,  then 
the  bond  should  be  void,  or  else  remain  in 
full  force. 

The  surrender  of  the  copyhold  premises 
made  on  the  same  day,  contained  a  proviso 
that  if  A.  Wr^hte^  ser  heirs,  executors^ 
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administrators  or  assigns^  should  well  and 
truly  pay  unto  W.  White,  his  executors, 
administrators  or  assigns,  the  full  sum  of 
i223/.  with  interest  for  the  same,  after  the 
rate  of  5  per  cent,  on  3 1st  day  of  August 
1B16,  being  the  same  sum  of  money  which 
is  mentioned  in  the  condition  of  a  certain 
bond  of  A.  Wrighte,  bearing  even  date 
therewith,  without  any  deduction  or  abate- 
ment whatsoever,  then  the  surrender 
should  be  void,  but  should  otherwise  re- 
main in  full  force. 

After  the  death  of  the  testator  on  3d 
December  1822,  the  defendant  was  request- 
ed in  writing,  to  re-transfer  the  stock 
within  seven  days  from  that  day,  into  the 
names  of  the  plaintiffs  as  the  executors  of 
W.  White. 

The  price  of  three  per  cent,  consols  on 
the  31st  August  1815,  was  55f  per  cent, 
and  on  the  Sd  September  1816,  61},  and 
on  the  25th  March  1824,  being  two  days 
before  the  trial,  the  price  was  94-^. 

The  defendant  made  half-yearly  pay- 
ments of  the  dividends  to  the  testator,  and 
also  to  the  plaintiffs,  up  to  Lady  Day  1822. 

The  question  for  the  opinion  of  the  court 
was,  whether  the  plaintiffs  were  entitled  to 
recover. 

Mr,  Chitty  for  the  plaintiffs,  contended, 
that  usury  is  a  fact  for  a  jury  ;  and  that  it 
was  the  intention  of  the  parties  that  the 
money  should  be  returned  at  the  end  of  the 
year,  to  prevent  any  sudden  call  for  the 
money ;  and  that  at  the  end  of  the  year  the 
defendant  might  have  re- transferred  with- 
out the  consent  of  the  testator.  He  cited 
HobertiY,  Trenayne,  {I) 

Mr,  Comyn  for  the  defendant,  contended 
the  whole  transaction  was  usury,  and  relied 
on  the  case  of  Barnard  v.  Young.  (2) 

By  the  Court, — We  are  all  of  opinion 
that  this  contract  is  usurious.  It  is  so  on 
principle  and  on  authority. 

On  principle,  it  Is  usury  to  take  more 
than  5/.  per  cent,  for  the  loan  of  money,  even 
if  the  advantage  above  that  sum  arise  from 
some  collateral  contingency.  In  this  case 
we  must  consider  that  the  three  instru- 
ments, the  agreement,  the  bond,  and  sur- 
render, form  one  transaction ;  they  refer 
to  each  other.  We  must  look  at  them  as 
if  they  were  incorporated  in  one  writing. 

(1)  Cro.  Jac.  Rep.  507. 

(2)  17  Vesey'ti  Rep.  44. 


By  the  bond  and  surrender  It  would  appear 
to  be  a  loan  of  323/.,  for  the  principal  is 
not  put  in  danger.  Couple  the  bond  with 
the  agreement,  and  then  12/.  interest  is  to 
be  paid  annually  for  the  loan  of  money.  . 
On  the  authority  of  Barnard  v.  Yomitg, 
this  transaction  is  usury.  In  that  case  it 
was  decided  that  a  contract  for  the  le- 
'  payment  of  a  debt  with  legal  interest,  or 
at  the  option  of  the  creditor  to  transfer  so 
much  stock  as  it  would  have  produced,  on 
the  day  it  was  payable,  was  void  as  usuri- 
ous }  for  the  principle  and  interest  weee 
secure,  with  the  chance  of  a  rise  in  the 
stock.  It  cannot  be  distinguished  from  the 
present  case  when  the  agreement  and  bond 
are  taken  together. 

It  is  said  that  this  is  a  stock  transaqtiony 
and  that  the  borrower  might  if  she 
pleased  have  replaced  the  stock  at  the  end 
of  the  year.  We  think  that  she  was  not  at 
liberty  so  to  do ;  but  even  if  she  were,  still 
it  was  not  a  stock  transaction,  for  the  prin- 
cipal never  was  in  danger.  If  the  funds 
had  fallen  to  a  nominal  price,  then  the  len- 
der would  have  sued  on  the  bond.  If  they 
had  risen  to  a  great  height,  tlien  he  would 
have  insisted  on  the  borrower  purchasing 
and  re-transferring  stock,  llie  borrower 
was  not  to  replace  stock  at  all  events.  The 
affair  had  a  double  aspect,  presenting .  a 
certiinty  either  way  of  the  borrower  paying 
more  than  leg^l  interest,  whilst  the  princi- 
pal was  not  put  in  jeopardy. 

W^e  think  that  the  lender  did  not  intend 
to  make  an  usurious  bargain  3  butas  thecase 
is  clearly  within  the  statute,  we  must»  how- 
ever ungracious  may  be  the  defence,  declare 
the  instruments  to  be  void. 

Nonsuit  entered. 


1824 
November 


*>  J.  J. 

>    ANI 


VIRIRA  DE  QITWIROS 
AND  OTHERS  V.  JOSEPH 
TRUE  MAN  AND  OTHERS. 


A  company  of  foreign  merchants,  who 
had  been  accustomed  to  send  cottons  to 
England  fiom  the  Brazils  consigned  to  a 
comrnission»merchant  for  sale,  sent  three 
consignments  to  him  by  three  ships  at  dif* 
ferent  times.  By  a  Utter,  they  request  hins 
to  send  them  remittances  before  the  cottons 
are  sold.     The  bags  were  marked  with  the 
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imitiali  oftkai  company,  and  the  $ame  marks 
were  mentioned  in  the  bills  of  lading. 

Th€  merchant  gave  the  bills  of  lading  to 
a  company  of  brokers,  to  dispose  of  the 
cotton^  but  did  not  inform  them  whether  he 
was  principal  or  only  factor.  The  brokers 
advanced  money  to  the  merchant  before  the 
goods  were  sold,  who  afterwards  became  a 
bankrupt,  and  tlie  consignors  sued  them  for 
the  proceeds. 

The  Court  held,  that  the  brokers  had  the 
means  of  knowing  that  the  merchant  was 
only  a  factor;  that  the  authority  went  no 
further  than  for  the  merchant  to  have  a  lien 
for  any  advance  he  might  make  himself  not 
by  a  third  person:  that  t/ie  whole  transaction 
was  in  the  nature  of  a  pledge,  and  that  the 
action  was  well  brought  against  the  brokers 
by  the  foreign  merchants. 
,^  Declaration — In  assumpsit,  for  money 
had  and  received. 

Plea — General  issue. 

At  the  trial  before  the  Lord  Chief  Jus- 
tice at  the  siitines  after  Trinity  term  ISQQ, 
in  London,  the  jury  found  a  verdict  for  the 
plaintiffs,  for  3796/.  bs.  6d.,  subject  to  the 
opinion  of  the  court  on  the  following  case : 

The  plaintiffs  carry  oil  business  as  nicr* 
chants  at  Rio  de  Janeiro,  under  the  firm  of 
Joze,  Joaquim,  Vieira  de  Queiroz  and  Co. 

The  defendants  are  cotton^brokera  in 
London. 

Mr.  Prosper  Caumont,  of  London,  com- 
mission«merchant,  for  some  years  before 
the  transactions  in  question  arose,  had  been 
tj»  the  haidt  of  receiving  cotton  on  consign* 
m€Mf  from  the  plaintiffs  and  other  foreign 
correspondents,  to  be  sold  by  him  on  their 
account,  but  had  not  imported  any  cotton 
on  his  own  account. 

Caumont  had  been  in  the  liabtt  of  eia- 
ploying  sundry  brokers,  and-  Ai^iongiit 
others  the  defendants,  as  brokers  .to*  sell  the 
cotton  so  consigned  to  him.- 

Samuel  Needham  and  Co.  were  cotton- 
brokers  at  Liverpool^  employed  by  the  de- 
fendants, with  whom  the  defendants  divi- 
ded the  commission  upon  the  fates  effected 
by  them,  and  for  whom  they  were  respon- 
sible. 

In  the  beginning  of  July  1818,  Caumont 
received  a  bill,  of  lading  of  165  serona 
cotton,  shipped  by  the  plaintiffs  in  The 
Aurora  for  Rio  de  Janeiro  to  Liverpool, 
and-  agreed  with  tl|e  defendants  that  tbey 


abouldFsell  these  cottooa  through  the  medi- 
um of  Samuel  Needham  and  Co:,  together 
with  certain  other  cottons,  but  which  were 
not  the  property  of  the  plaintiffs,  consigned 
to  him  by  the  same  vesseL 

On  the  15th  July  1818,  Caumont  wrote 
a  letter  to  the  defendants,  inclosing  among 
others  the  bill  of  lading  of  the  cotton  per 
Aurora,  and  requesting  the  defendants  to 
send  it  to  Liverpool,  to  Samuel  Needham 
and  Co.  to  sell  the  cotton.  It  contained 
these  words,  "  It  is  well  understood  that  I 
shall  have  no  other  commission  to  pay  on 
fhis  transaction  than  the  usual  brokerage 
said  Liverpool  friends  are  in  the  habit  of 
charging  on  similar  transactions,  and  i 
look  to  your  good  selves  as  to  the  solidity 
and  respectability  of  said  Messrs.  Samuel 
Needham  and  Co." 

The  bill  of  lading  of  the  165  serons  to 
the  plaintiffs,  inclosed  in  the  foregoing  let- 
ter, was  written  in  the  Portuguese  language, 
dated  Rio  de  Janeiro,  the  25th  April  1818, 
and  expressed  that  the  cotton,  viz.  2  serons 
marked  Q  and  L,  and  163  serons  marked 
Q  and  C,  were  shipped  by  Joze,  Joaqujm, 
Vieira  de  Queiroz  and  Co.,  and  were  to  be 
delivered  in  their  name  to  Mr.  Prosper 
Caumont  of  London,  or  to  his  order,  payinc^ 
tlie  freight  and  primage  therein  mentioned 

This  bill  of  lading  was  indorsed  by  Cau- 
mont specially  to  the  defendants,  and  by 
them  to  Samuel  Needham  and  Co. 

On  the  16th  July,  the  defendants  wrote  a 
letter  to  Samuel  Needham  and  Co.  inclose 
ing  the  bill  of  sale,  which  contained  thes^ 
words :  *'  When  these  cottons  are  sold,  ih<» 
proceeds  must  go  to  our  credit  Indeed,, 
you  are  to  know  no  other  persons  than  us 
in  the  business,  as  we  shall  have  to  advance 
on  them.*' 

On  the  J  0th  September,  Caumont  wrote 
to  the  defendants  thus :  "  According  to 
what  we  mutually  agreed  together  respect- 
ing the  advances  which  I  requested  you  to 
make  on  the  undermentioned  cotton. con- 
signed for  my  account,  and  under  yoMr 
good  care  and  direction  to  Messrs.  Samuel 
Needham  and  Co.  of  Liverpool,  I  have 
drawn  upon  you  1500/.  under  yesterday's 
date,  at  two  months  date ;  15004  under 
yesterday's  date,  at  three  months  date — say 
3000/.  to  which  I  request  your  good  accept- 
ance, placing  the  same  to  your  credit  whea 
due,  and  against  the  net  proceeds  of  the 
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atkive  mentioned  cotton.**  At  the  foot  of 
th€  letter,  was  a  deflcriptiOn  of  the  cotton. 
With  the  marks  Q  and  L — Q  and  C. 

The  two  ^iUs  mentioned  in  that  letter 
were  accepted  by  the  defendants,  and  duly 
paid.  Cauniont  got  them  discounted  shortly 
after  they  were  accepted. 

Tk€~Aur&ra  arrived  in  Liverpool  on  S8th 
Augttst  1818,  with  the  165  sercftis  cotton 
on  Ixmrd,  and  Samnel  Needham  and  Co. 
bhtained  possession  of  and  dold  them  at 
Liverpool,  on  the  usnal  credit  in  that  trade, 
at  lO  days,  and  bankers'  bills  at  8  months, 
which  pass  current  as  cash  in  Liverpool. 

Oh  the  36th  July  1818,  Canmont  receiv- 
ed bills  of  lading  of  60  bags  of  cotton,  the 
property  of  the  plaintiffi,  shipped  by  their 
agents  in  Tke  Ri^a  Packet  from  Pernam* 
buco  to  London. 

In  these  bills  of  lading  it  was  expressed^ 
that  the  cottons  marked  Q  V  and  C  were 
shipped  by  M.  A.  Af.  de  Costa  SOares  for 
account  and  risk  of  Messrs.  J.  J.  Vieira  de 
Queiroz  and  Co.  of  the  city  of  Rio  de  Ja* 
neiro,  and  were  to  be  delivered  in  their  name 
to  Mr.  Plrosper  Canmont  of  London,  paying 
the  frel|;ht  and  primage  therein  mentioned. 
Tl^  were  dated  the  2d  June  1 818.    « 

Tke  R^a  Packet  arrived  in  the  port  of 
London  with  the  60  bags  of  cotton,  on  the 
86th  day  of  July  1818. 

Caumont  emplojred  the  defendants  to  sell 
them,  and  on  the  83d  September  sent  them 
a  delitery-note  for  themy  of  which  the  fol- 
lowing is  a  copy :  *'  London,  83d  September 
1^18.  To  the  superintendent  of  the  Lon« 
don  Docks. — Please  to  transfer,  weigh, 
deliver  or  re-house,  to  the  order  of  Messrs* 
Tfueman  and  Martindale,  the  undermen^ 
tkmed  goods,  entered  by  me  in  the  ship 
Bi^a  Packet,  Capt  Lumsdale,  from  Per- 
iitobueo.  Mark,  Q  V  and  C,  No.  1  to  60. 
Bfxty  bags  of  cotton." 
'  llie  delivery  order  was  inclosed  in  a 
letter  from  Caumont  to  the  defendants,  of 
which  the  following  is  a  copy :  '*  Messrs. 
Trueman  and  Martindale,  London,  83d 
September,  1818.  Referring  to  my  let- 
ter of  the  10th  inst«  advisin|^  two  drafts, 
together  3000/.  in  antidpation  of  the  pro- 
^^eeds  of  tome  cottons,  consigned  on  my 
account  and  under  your  care  and  direction^ 
to  Mir.  Samuel  Needham  and  Co.  of  Ll- 
tetpool,  I  have  now  to  adtise  for  the  same 
dbfect  my  new  drafts  upon  you  for  1800i 


at  3  months*  date,  and  herewith  hand  yoti 
a  delivery  order  of  60  bags  Pemambuco 
cotton  of  mine,  in  the  London  docks,  ex 
Riga  Packet,  Cnpt  Lumsdale,  on  account 
of  which  I  likewise  draw  on  you  800il  at 
8  months*  date,  and  requesting  your  good 
acceptance  to  the  said  two  drafts,  which 
are  placed  to  your  credit  when  due." 

The  drafts  or  bills  mentioned  in  the 
foregoing  letter,  were  accepted  by  the 
defendants,  and  duly  paid.  Caumont  got 
them  diseounted  soon  after  they  were  ac- 
cepted. 

The  defendants  got  possession  of  the  66 
bags  of  cotton,  under  that  delivery  order, 
and  sold  the  same  on  the  16th  Decembet. 

On  the  4th  November  1818,  Caumont 
received  bills  of  lading  of  110  bags  of 
cotton,  the  property  of  the  plaintiffs,  ship* 
ped  by  their  agents  in  the  haheUa,  from 
Pemambuco  for  London. 

These  bills  of  lading  were  exactly  in  the 
same  form  as  those  for  the  cottons  by  the 
Riga  Packet. 

The  I$abelia  arrived  in  the  port  of  Lon- 
don, with  the  1 10  bags  of  cotton  on  board, 
on  16th  Noveftiber  1818.  Caumont  landed 
them,  and  entered  them  in  his  own  name 
ki  the  London  docks,  and  employed  the 
defendants  to  sell  them. 

On  the  loth  December,  the  defendants 
sold  60  of  these  bags,  and  on  the  I6th 
December  the  remaining  50  bag^ 

On  the  11th  December,  Caumont  banded 
fo  the  defendants  a  delivery  order  Ibr  the 
60  bags,  part  of  the  110  bags  by  the  lea- 
bella,  in  fiivour  of  Roger  Hunt  and  Sharpe 
the  purchasei«,  under  which  those  60  beqge 
were  received. 

On  19th  December  Cinumont  signed  ani 
gave  to  the  defendants,  a  delivery  order  in 
their  favour,  for  the  remaining  50  bags, 
and  on  the  Ist  January  1819,  the  defui^ 
dants  gave  to  Roger  Hunt  and  Sharpe,  the 
purchasers,  a  delivery  order  for  the  same, 
under  which  they  were  received. 

On  the  Ist  January  1819,  Caumcmt  wrote 
a  letter  to  the  defendants  thus :  '*  Messrs. 
Trueman  and  Martindale."  *'  According 
to  our  verbal  agreement,  I  request  your 
giving  to  the  oearer  of  this  a  cheque 
Ibr  lOOOi.  on  account  of  cotton  which  yott 
h^ve  sold  Ibr  me,  and  of  whidi  you  hiave 
reeeoeived  the  deHvery  orders.'* 

A  dieeque  fbr  iQOOl  iqKm  tlit  Mbn^ 
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totf  iNmlomt  was  given  by  tbem  the  same 
QBJf  to  Caumont,  aod  duly  paid. 

On  the  9th  January  1819>  Caumont 
Btopped  payment,  and  on  the  4  th  February 
ibUowiag  a  commission  of  bankruptcy  was 
sued  out  against  him^  under  which  he  was 
duly  declarod  a  bankrupt. 

Extracts  from  the  general  account  sales 
rendered  by  the  defendants  as  respects  the 
cottons  by  The  Aurora  were  then  set  out 
to  the  amount  of  1506/.  15t.  $d.  after 
making  the  usual  deductions,  and  were 
signed  by  Samuel  Needham  and  Co.  For 
which  sum  Caumont  as  between  hiui  and 
the  plaintiffs,  was  entitled  to  certain  charges 
by  which  it  would  be  reduced  to  1458/1 

Extracts  of  the  account  sales  rendered 
by  the  defendants  to  Caumont  as  to  the 
Itiga  Packet  were  given,  from  which  it 
appeared  that  790/.  lU.  lid.  was  the  net 
proceeds,  after  allowing  among  other  things 
for  a  del  credere  commission  j  from  which 
sum  Caumont  as  between  him  and  the 
plaiatiffiSf  was  entitled  to  certain  charges 
by  which  it  would  be  reduced  to  696/. 
13s.  2d.  The  terms  of  the  contract  for  the 
sales  of  the  cottons  by  the  Riga  Packet 
were,  cash  in  one  month  3  discount  1^  per 
cent. 

BaUracts  from  the  account  sales  rendered 
by  the  defendants  of  the  cottons  by  the 
Isabella  weregiven,  from  which  it  appeared 
that  after  the  allowances  including  del  ere- 
dare  commission,  they  sold  for  1498i  16s. 
Ad.  from  which  sum  Caumont  as  between 
hjm  and  the  plaintiffs  was  entitled  to  cer« 
tain  charges  by  which  it  would  be  reduced 
to  l^SOL  14t.  Sd.  The  cottons  by  the 
Mtabella  were  sold  on  the  same  terms,  as 
to  credit  and  discount  as  those  by  the  Riga 
Packet. 

If  the  goods  imported  come  from  abroad 
on  account  of  the  shippers,  the  usage  is  to 
put  the  initials  of  the  shippers  in  the  bill 
of  lading!  in  the  manner  pursued  in  the 
bills  of  lading  above  set  out.  If  they  come 
on  account  of  the  consignee,  they  are 
marked  differently,  with  such  marks  as  the 
eonsignee  directs. 

On  iJie  18th  September  1819,  the  defen- 
daais  were  for  the  first  time  called  upon  by 
tbe  plaintiffii  to  account  to  them  fw  the 
proceecls  of  the  cotton  so  sold  as  afore- 
said. 


On  the  9th  Hay  I818>  the  pliOlitMii 
wrote  a  letter  to  CaumonH  fr^qa  lUo  ^ 
Janeiro,  in  which  they  state  f  .  '^  Idt 
closed  we  send  you  a  bUl  of  laditig  and 
invoice  of  165  bales  or  serons  cotton,  which 
we  have  shipped  for  our  accouat  for  Liver« 
pool,  in  the  brigg  Aurcra,  Capt.  William 
Hill,  consigned  to  your  address,  amounting 
according  to  invoice  to  R  5473,  H  566,  of  ^ 
which  you  will  please  to  take'^cliaige,  and 
sell  them  at  the  highest  price  you  can  ob* 
taint  entering  the  net  proceeds  to  our  ac« 
count  And  farther,  it  is  to  be  expected 
that  on  the  receipt  of  this  letter  you  will 
have  effects  in  hand  for  our  account,  which 
you  are  to  remit  to  us  in  bills  not  exceed^ 
ing  the  course  of  exchange  of  66  days,  as  we 
have  desired  you  to  do,  and  alee  tkat  gam 
will  Mend  n§  eonte  remUtancee  an  account  of 
the  parcels  comigned  to  yea,  tkamgh  tkeg  be 
not  yet  eold^  as  is  customary  in  oi^er  ts  enw 
courage  us  thereby,  to  send  more  frequent 
consignments.** 

On  the  15th  July  1R18,  Caumont  wrote 
a  letter  to  the  plaiotifEi  from  London,  in 
which  he  acknowledged  the  receipt  of  their 
letter  of  9th  May  1818,  and  thanked  theA 
for  the  consignment  by  the  ^arofa.  ADter 
stating  the  amount  of  a  remiitaneetheii 
made,  he  says :  "  1  shall  see  wbethet  I  oaoi 
meet  with  better  suecess  fay  nejrt  packet, 
and  you  may  rest  assured  that  you  will  re* 
ceive  (a  little  more  or  less)  the  balaace  of 
your  aceount,  as  also  some  money  in  ad- 
vance on  your  consignment  of  cottons,  per 
the  ship  Aurora. 

On  the  9th  Deeember  1818,  Caumont 
wrote  to  the  phdniiffs,  inclosing  remit- 
tances of  1S50/.,  of  which  only  B931.  14«» 
7d.  was  ascriftiable  to  the  above  consign-' 
ments. 

The  account  saleit  were  rendered  by  the 
defendants  to  Caumont»  viz.  of  the  165 
serons  by  the  Aurora,  on  the  Gth  January, 
and  of  the  60  bags  by  the  Riga  Packet, 
and  the  110  bags  by  the  JeakeHa,  on  the 
18th  January  1819. 

The  balance  of  the  account  between 
Caumaai  and  the  defendants  was  settled- 
between  the  defendants  and  Caumont's  as- 
signees, on  6th  March  1819,  and  the  sum 
of  135/.  lis.  5d.,  the  amount  thereof,  was 
then  paid  to  the  latter.  The  balance  arose 
from  the  sale  of  6iher  goods  besides  these 
belonging  to  the  plaintiffis. 
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The  sum  of  S796/.  St.  6d.,  for  which 
atse  verdict  was  taketi^  is  the  amount  of 
the  net  proceeds  of  ail  the  said  three  con- 
sijB^ments  of  the  cotton^  but,  as  between 
Caumoot  and  the  plaintiffs,  thej  would 
be  entitled  upon  these  transactions  to  re- 
oeive  only  a  balance  of  2611/.  lbs.  Bd.,  in 
estimating  which  credit  is  given  for  the 
before*-mentioned  sum  of  893/.  14f.  7c/. 
remitted  by  Caumont  to  the  defendants. 

The  question  for  the  opinion  of  the 
court  was,—- Whether  the  plaintiffs  were 
entitled  to  recover  the  whole,  or  any  part 
of  the  sum  of  3796/.  S«.  Sd.,  and  to  enter 
a  verdict  accordingly?  but  if  the  court 
thought  that  the  plaintiffs  were  not  entitled 
to  recover  any  thing,  then  a  nontuit  was 
to  he  entered. 

Mr,  Campbeilt  for  the  plaintiffs,  con- 
tended, that  they  were  entitled  to  retain 
the  verdict  for  the  sum  of  9611/.  16«.  Bd., 
because  it  was  the  proceeds  of  their  goods 
consigned  by  them  for  tale  to  Caumont, 
as  their  factor^  and  the  defendants  had  no 
right  to  deduct  the  money  advanced  by 
them  to  Caumont  on  a  pledge  of  the 
goods,  but  merely  to  be  allowed  the  re- 
mittances made  by  Caumont  He  mged, 
that  tlie  defendants,  having  been  the  bro- 
kers of  Caumont,  must  have  known  that 
he  was  not  an  importer  of  cotton,  but  that 
he  received  it  as  a  consignee  for  his  foreign 
Correspondents  for  the  purpose  of  sale,  and, 
at  least,  that  they  had  the  means  of  know- 
ledge, and,  consequently,  that  the  whole 
transaction  between  Caumont  and  the  de- 
liendaats  was  in  the  nature  of  a  pledge, 
and  the  money  could  not  be  considered  as 
having  been  paid  by  the  defendants  to 
Caumont,  but  advanced  on  the  goods  be- 
fore the  sales  of  them  were  made.  He 
cited  Martini  v.  Colei^  (1)  Paterton  v. 
Gaudateqni,  (2)  Graham  v.  Dyster,  (3) 
JKuckein  v.  Wiieon,  (4)  FieLdifnj  v.  Ay- 
mer,  (5)  and  €^t// V.  JiTj/fiier.  (6) 

Mr,  D.  F,  JiMef,  for  the  defendants,  con- 
tended, that  the  plaintiffs  had  authorized 
Caumont  to  raise  monisy  on  the  cottons,  in- 
atimuch  as  they  had  desired  remittamces  to 

(1)  1  MAule  h  Selw.  Rep.  140. 

(2)  1ft  East's  Rep.  62. 

(3)  2  Stark.  N.  P.  C.  21. 

(4)  4  BarD.  &  Aid.  Rep.  443. 
(»)  2  Brod.  &  Bine.  639. 
(6)  5  B.  Mo<yre,  5^3. 


be  made  before  the  goods  were  sold ;  that  it 
did  not  make  any  difference  whether  the 
money  was  found  by  the  factor  or  by  a  third 
person ;  that  the  defiendants  had  not  seen, 
the  bills  of  lading,  and  that,  in  fact,  the 
principal  had  not  been  damnified,'  for  he 
could  not  look  for  the  money  before  the 
proceeds  of  the  sales  had  actually  come  in, 
and  then  Caumont  was  insolvent.  He  men- 
tioned DhcIos  v.  Ryland.  (7) 

By  the  Cmcrf.— Although  the  sum  of 
money  sought  to  be  recovered  by  this  ac- 
tion is  very  large,  yet  we  do  not  think  that 
any  further  investigation  is  necessary,  that 
justice  may  be  done  between  the  parties. 

It  is  a  well  known  established  rule  of 
law,  that  a  factor  is  to  sell  the  articles 
consigned  to  him,    and  that  he  cannot 
pledge  them.    On  the  policy  of  that  law, 
it  is  not  for  us  to  make  observations,  but 
we  cannot  refrain  from  saying  that  it  is  a 
most  wholesome  law ;  it  protects  the  fo- 
reign merchant  from  fraudulent  transac- 
tions in  brokers,  and,  in  our  o{nnion,  tetids 
to  enlarge  the  commercial  interests  of  the 
country.     Did  the  defendants   then   take 
these  cottons  in  pledge  ?     It  has  been  con- 
tended, that  they  did-  not  know  that  Cau- 
mont was  only  a  factor  j  but  that  seeing 
him  in  possession  of  the  goods,  and  deal- 
ing with  them   as  his  own,  they  might 
easily  imagine  that  he  was  dis|)osing  of 
them  as  his  own  property.    That  supposi- 
tion  is  met  by  the  fact,  that  they  must 
have  known,  ft-om  their  dealings  with  him, 
that  he  was  only  a  commission  merchant, 
and    not   accustomed    to   import   cotton. 
They  must  have  seen  that  the  marks  on 
the  cotton  bags  were  those  of  the  impor- 
ters, and  were  the  same  as  in  the  bills  of 
lading,  being  the  initials  of  the  company 
who  imported  the  goods.    The  defendants,- 
therefore,  had  the  means  of  knowledge, 
and  the  plaintiffs  must  not  suffer  from  their 
voluntary  blindness. 

It  has  been  said,  that  the  plaintiffs,  by 
desiring  Caumont  to  make  remittances  be- 
fore the  cottons  were  sold,  authorized  htm 
to  pledge  them,  and  that  it  must  be  the 
same  thing  whether  the  money  was  found 
by  him  or  by  his  agent.  We  think  that  it 
is  impossible  to  eonstrne  the  letter  of  the 
plaintiffs  as  giving  such  an  authority  ^  it 

(7)  5  B.  Moore's  Rep.  518,  n. 
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tt  a  limited  authority,  and  it  evidently 
means  nothing  more  than  saying  to  Cau- 
monty  You  are  a  man  of  substance ;  you 
have  our  goods  consigned  to  you ;  you  can 
yourself,  therefore,  saifely  send  us  a  remit- 
tance ;  do  so,  that  we  may  be  encouraged 
to  make  further  consignments  to  you. 

It  has  been  urged,  that  the  plaintifis 
have  not  been  damnified,  because  Caumont 
was  insolvent.  If  the  defendants  had  paid 
the  biUs  to  Caumont,  they  would  have 
come  into  the  hands,  of  his  assignees,  and 
would  have  been  handed  over  to  the  plain- 
uSb.  It  is  one  of  the  greatest  hardships 
in  the  commercial  world,  that  a  party 
should  enable  a  merchant  aAer  he  is  really 
insolvent,  to  hold  up  his  head  and  go  on 


with  his  business.  It  is  a  substitution  of 
one  class  of  creators  for  another ;  and  if 
the  agent  of  a  factor  will  trust  him,  it  must 
be  at  his  own  peril. 

From  the  &cts  of  this  case,  we  are  of 
opinion,  that  the  whole  transaction  vras  in 
the  nature  of  a  pledge^  inasmuch  as  the 
defendants  did,  in  fact,  advance  money  on 
these  goods  before  they  were  actually  sold. 
We  think  that  the  remittances  made  by 
Caumont  to  the  plaintiffi  should  be  deduct- 
ed, and  that  a  verdict  should  be  entered  for 
the  plainuffl  for  2611/.  15t.  5d. 

JudgmetU/or  plaintiff,  (1) 


(1)  See  4  Geo.  4.  c.  8& 
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LLOYD  AND  ANOTHER  V.  DAVIS. 


A  party  who  knows  thai  a  bUl  of  exchange 
is  accepted  for  a  particular  purpose^  cannot 
afterwards^  when  thai  purpose  hasfttHedf  sue 
on  the  billf  in  consequence  of  an  indorsement 
of  it  to  him, 

-  If  a  bill  of  exchange  benoi  presented  by  an 
indorsee  for  payment  until  a  year  afUt  fit  t# 
dae^  the  law  will  raise  a  presumption  that  it 
was  indorsed  after  it  became  due,  and  the  tn- 
dorsee  will  be  affected  by  the  same  UeMiiies 
as  the  drawer. 

Declaration — In  assumpsit  that  MissGrace 
Vaughan,  on  the  18  th  of  August,  1819,  drew 
a  bill  of  exdiange  on  the  defendant  and 
John  Jones  (since  deceased),  payable  six 
months  after  date,  for  200^.,  which  the  de- 
fendant accepted,  payable  at  the  office  of 
David  Anwyl  Bald,  on  the  21st  of  February, 
)820. 

Plea — Greneral  issue. 

It  appeared  at  the  trial  before  Mr.  Justice 
Littledale,  at  the  Summer  Assizes,  1824,  for 
the  county  of  Salop,  that  Miss  Grace  Vaughan 
being  in  embarrassed  circumstances,  was  ar* 
rested  by  two  of  her  creditors  in  the  year 
1819  ;  that  the  plaintiffs  being  about  to  be- 
come her  bail,  took  upon  themselves  the 
management  of  her  affairs,  and  on  the  Sd  of 
July,  1819,  entered  into  an  agreement  to 
sell  to  the  defendant  and  John  Jones,  certain 
lands  and  preftiises  belonging  to  Miss  Grace 


Vaughan,  on  which  the  defendant  and  John 
Jones  promised  to  advance  to  her  imme- 
diately, the  sum  of  200/.  to  be  considered 
as  part  of  the  purchase  money ;  that  on  the 
6th  of  July  the  plaintiffs  gave  a  bail  bond ; 
that  on  the  lOUi  of  August,  Miss  Grace 
Vat^faair  confirmed  the  agreement  so  en- 
tered into  l^  the  plaintiffs ;  that  on  the  1 8th 
of  August,  1819,  the  bill  of  exchange  was 
given  lor  2002.  in  part  payment  for  the  pur- 
chase money,  and  for  the  purpose  of  dis- 
charging the  debt  for  which  Miss  Vaughan 
had  been  arrested,  but  the  plainti£&  in  that 
action  refused  to  accept  it,  and  thus  it  re- 
mained with  the  plaintiffs ;  and  that  Miss  G. 
Vaughan  died  on  the  Sd  of  June,  1820. 

It  further  appeared  that  the  bill  was  not 
presented  for  payment  at  Mr.  Anwyl's  office 
until  the  25th  of  April  1821 ;  and  that  the 
plaintiffs  gave  a  joint  bond  for  the  debt  for 
which  Miss  Vaughan  had  been  arrested,  as 
they  relied  on  the  bill  of  exchange  as  an  in- 
demnity. 

It  eiao  appeared  that  Miss  Vaughan  had 
no  power  of  selling  the  lands  and  premises, 
as  she  had  previously  conveyed  them  away 
to  trustees  for  sale,  to  pay  off  the  incum- 
brances ;  and  it  did  not  appear  whether  she 
had  indorsed  the  bill  to  the  plaintiffs  before 
or  afler  it  became  due. 

The  learned  Judge  being  of  opinion  that 
the  action  could  not  be  sustained,  directed  a 
nonsuit  on  the  grounds  that  the  consideration 
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having  failed  to  the  knowledge  of  the  plain- 
tiSk  before  it  was  taken  by  diem,  and  that 
they,  knowing  liie  purpose  for  which  it  was 
accepted,  could  not  fix  a  new  liability  on  the 
defendants. 

Mr,  Serjeant  Peake  moved  for  a  rule  Nisiy 
to  set  aside  the  nonsuit,  and  contended  that 
the  law  would  presume  that  the  indorsement 
was  made  to  the  plaintifFs  before  the  bill  was 
due ;  and  that  as  the  plaintiffs  had  become 
bail  on  the  faith  of  that  note,  they  were  en- 
titled to  recover  upon  it,  he  cited  the  case 
of  Rhodes  V.  GerU.{l) 

By  the  Court. — We  are  all  of  opinion  that 
this  nonsuit  is  correct.  The  plaintiff  knew 
that  the  consideration  for  the  bill  of  exchange 
had  failed,  and  yet  they  afterwards  took  upon 
themselves  the  responsibility  of  the  original 
debt.  When  so  long  a  time  is  permitted  to 
elapse  before  a  bill  is  presented  for  pay- 
ment, the  law  presumes  that  it  has  been  in- 
dorsed since  it  became  due,  and  proof  is 
required  firom  the  plaintiffs  to  rebut  that 
presuii^ticm.  If  this  biQ  had  been  presented 
for  payment  when  it  became  due,  the  defen- 
dant night  haveobtained  from  MissVaughan, 
a  conveyance  of  the  equity  of  redemption  in 
the  estates.  On  the  grounds,  therefore,  that 
die  plaintiffs  must  have  known  that  the  con- 
sideration had  failed,  and  that  they  have 
prejudiced  the  rights  of  the  defendant,  we 
think  that  this  action  is  not  maintainable. 

Rule  re/used.(Jt) 


1824.    1 
.8.   i 


Nov 


PRICE  V.  BULLEK,  GENT. 


7^  father  of  a  party  to  a  cause  was  a 
material  witness*  The  attorney  did  not  serve 
him  artlA  a  sabpama^  but  he  was  told  that  he 
must  attend  the  trial  on  the  following  day. 
The  verdict  was  lost  in  consequence  ofhts  lum- 
aUemdance. 

The  Court  held  that  the  attorney  had  not 
been  guilty  of  such  negligence  as  thatanaction 
wouki  lie  against  hinu 

Declaration — ^In  assumpsit  for  negligence 
as  an  attorney,  for  not  using  due  and  proper 
eare  to  procure  the  attendance  of  the  father 
of  the  plaindff,  at  the  trial  of  the  cause  of 
Hay  V.  PricCf  as  a  witness  for  die  present 


(1^  5  Bani.^d  Aid.  Rap.  244. 


See  16  £asl  Rep.  207,  ud  Esp.  N.  P.  C.  47. 


plaintiff,  whereby  a  verdict  was  given  against 
him. 

Plea — General  issue. 
.  It  appeared  at  the  trial  before  the  Lord 
Chief  Jusdce,  at  the  sittings  in  London,  afler 
Trinity  term,  1824,  that  the  cause  of  Hay 
V.  Price  stood  in  the  paper  for  trial,  on 
Saturday  the  Ist  of  March ;  that  upon  an 
affidavit,  the  cause  was  put  off  dll  Monday 
the  2d  of  March,  upon  payment  of  the  costs 
of  die  day ;  that  the  defendant  was  an  at- 
torney at  Southend,  in  Essex,  where  the 
parties  in  the  original  cause  resided ;  that 
the  agents  in  town  sent  a  parcel  to  the  defen- 
dant on  the  preceding  Friday^  which  he  did 
not  receive  until  the  Sunday ;  that  he  then 
immediately  informed  the  plaindff  that  he 
must  take  his  witnesses  to  town  direcdy,  and 
with  them  his  fother,  who  was  a  material 
witness  to  prove  the  register  of  baptism,  to 
show  diat  Hay  was  a  minor ;  that  the  cause 
of  Hay  V.  Price  was  tried  in  the  absence  of 
Price  the  fother,  who,  in  fact,  would  not  go 
to  London,  and  for  want  of  his  evidence  a 
verdict  passed  against  the  jrfaindff. 

It  further  appeared  that  the  attorney  for 
Hay  in  the  first  acdon,  was  the  attorney 
for  the  plaintiff  in  the  present  one. 

The  /tfty,  under  the  direction  of  his  lord- 
ship, found  a  verdict  for  the  defendant. 

Mr.  Qumey  moved  for  a  new  trial,  and 
contended  that  it  was  the  duty  of  the  defen- 
dant to  have  given  a  subpoena  to  Price  the 
father,  long  before  the  trial  conld  have  come 
on. 

By  the  Court. — It  is  somewhat  singular 
that  the  attorney  against  this  pla^ltiff  in  the 
former  acdon,  should  be  his  attorney  in  the 
present  one ;  and  there  can  be  no  doubt  that 
that  fiust  had  considerable  weight  with  the 
jury.  We  cannot  say  that  the  defendant 
has  been  guilty  of  gross  negligence.  If  the 
parcel  had  not  miscarried,  the  witnesses 
would  have  been  in  proper  time.  We  do 
not  wish  to  encourage  the  pracdce  of  sub- 
poenaing witnesses,  and  delivering  briefs  to 
counsel  just  at  the  dme  a  cause  is  to  be  tried. 
But  what  can  an  attorney  do  ?  he  is  not  al- 
lowed to  have  his  witnesses  here  at  a  great 
expense,  for  an  unnecessary  time  before  the 
trial. 

We  do  not  think  that  the  defendant  has 
been  guilty  of  negligence,  or  that  we  ought 
to  disturb  the  verdict. 

Rule  refused. 
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!4.     \ 
.  8.  S 


B00SB8  V.  JONXSy  CLB&X« 


The  itauae  43  Oeo.  S.  e.  141.  extends  pro- 
tection only  to  magittraUs  when  the  convicUon 
has  been  quashed^  and  not  when  it  is  bad  on 
the  face  rfit,  without  being  quashed. 

Declaration — ^In  trespass,  that  the  defen- 
dant assaulted  the  plaintifi^  and  imprisoned 
him  without  any  reasonable  cause,  until  he 
was  obliged  to  pay  ft$L  16#.  to  be  released 
from  such  imprisonment. 

Plea — General  issue. 

It  appeared  at  the  trial  before  Mr.  Justice 
Park,  at  the  Summer  Assizes,  1824,  for  the 
county  of  Hereford,  that  the  plaintiff,  who 
was  a  farmer  living  on  his  freehold,  in  the 
parish  of  Grwnnvra,  in  Cardiganshire,  was 
accused  before  the  defendant,  a  magistrate, 
of  having  cut  down  and  carried  away  two 
ash  trees,  and  one  oak  tree,  the  property  of 
Thomas  Davis,  from  off  his  lands  in  the 
parish  of  Grwnnwsissa,  about  the  2dd  of 
Xfarch,  1824;  that  the  defendant,  after 
taking  the  examination  of  several  persons 
respecting  it,  made  an  order  on  the  80th  day 
of  March,  that  the  plaintiff  should,  within 
the  space  of  twenty-five  days  then  next  en- 
suing, pay  unto  the  said  Thomas  Davis  the 
sum  of  1 1#.  in  recompense  and  satisfaction 
for  the  damages  done  unto  him  by  the  plain- 
tifl^  in  cutting,  spoiling,  takix^,  and  carry- 
ing away  the  said  wood :  and  also  ordered 
the  plaintiff,  within  the  same  time,  to  pay  to 
the  overseers  of  the  poor  of  the  parish  of 
Gwnnwsiasa,  for  the  use  of  the  poor  of  the 
said  parish,  the  sum  of  20^.  for  the  said 
ofience. 

It  further  appeared  that  the  plaintiff  hav- 
ing paid  no  attention  to  that  order,  was  again 
brought  before  the  defendantonanother  war- 
rant, when  the  defendant  ifiade  out  aomotc- 
tion  under  the  6  Geo.  8. ;  that  the  plaihtiffdid, 
on  or  about  the  19th  of  March,  go  into  the 
wood  grounds  of  Thomas  Davis,  in  the  parish 
of  Caron,and  cut,  spoil,  take,  and  feloniously 
carry  away  two  ash  trees,  not  having  the 
consent  of  Thomas  Davis,  the  owner  ;  for 
which  said  offence,  he  the  plaintiff  was  bv 
him  the  said  magistrate,  ordered  to  forfeit 
and  pay  the  sum  of  20/.,  together  with 
8/.  0#.  6d,  for  costs. 

It  also  appeared  that  the  plaintiff  not  hav- 
ing paid  the  sums  of  money,  the  defendant, 
on  the  27th  of  April,  granted  a  warrant,  re- 


citing the  order  for  payment,  but  not  idle 
conviction,  whereby  he  inm  ordered  tp  be 
imprisoned.  That  the  plainti£^  on  the  way 
to  the  prisout  paid  the  money,  and  was 
liberated. 

On  the  part  of  the  defendant  it  was  con- 
tended that  the  conviction  protected  the  ma- 
gistrate ;  but  the  learned  Judge  was  of 
opinion  that  the  conviction  was  wrong,  and 
the  jury  found  a  veidict  for  the  i^aintiff 
for  ftSL 

StrWiUiamOwenmoTeAfortLTvieNisibr 
a  new  trial ;  and  contended  that  although 
the  conviction  might  be  bad  on  the  fece  of 
it,  yet  the  magistrate  was  protected  by  it« 
He  relied  on  die  48  Geo.  8.  c.  141.,  and 
cited  Massey  v.  •/oA9uofi,(l)  and  Gray  v. 
CooksonJIJt)  and  Strickland  v.  Waird.{S) 

By  the  Covrf  •— This  conviction  was  made 
for  an  offence  against  the  statute  of  6  Geow 
8.  c.  48.,  and  is  evidently  bad  on  the  feoe 
it.  The  statute  of  48  Geo.  8.  extends  only 
to  protect  magistrates  where  the  ocmviction 
has  been  quashed.  Here  the  conviction  has 
not  been  quashed,  and  therefore  this  case  is 
not  within  that  statute.  Th^re^is  an  act 
between  conviction  and  commitment,  namely, 
nonpayment,  before  the  latter  can  be  made. 
We  see  no  reason  whatever  for 
the  verdict  of  the  jury. 

Rule  refused. 


1824 
Nov 


14.     > 
.9.  J 


FORD  r.  PBDOIOSB. 


To  say  of  a  uumy"  I  think  that  the  present 
business  (meaninff  the  death  rf  his  home- 
keeper  J  ought  to  have  the  most  rigid  inquiry^ 
for  he  murdered  his  rnfe;  that  t«,  he  gave 
her  improper  me^Ucines,  which  were  the  cause 
of  her  dmth^*'  is  actionable  without  proof  of 
special  damages. 

Declaration — In  case  for  de&mation,  aU 
the  counts  of  the  declaration,  excepting  two, 
were  laid  with  innuendoes  imputing  the 
crimes  o£  murder  or  manslaughter  against^ 
the  defendant;  and  there  was  an  all^ation 
of  s^ial  damages:  but  the  jury  found  a 
verdict  for  the  ^fendant  on  those  counts, 
therefore  it  is  unnecessary  to  abstract  them. 


(1)  IS  East  Rep.  67. 

(S)  16  id.  15. 

(S)  7  Tm  lUp.  68S.  a. 
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The  eighth  caioU  referring  to  inducements 
of  the  death  of  Mary,  the  wife  of  the  plain- 
tiff, by  the  visitation  of  providenoe,  and  sick- 
ness, and  not  in  consequence  of  medicines 
administered  by  the  plaintiff^  or  by  any 
vidence  done  by  him ;  and  also  to  an  in- 
ducement that  Margaret  Wing  died  in  1 828 ; 
stated  that  the  defendant,  on  the  Ist  day  of 
April,  1823,  at  Ipswich,  in  the  county  of 
Suffiilk,  in  a  discourse  with  divers  subjects 
of  this  realm,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  die  said 
plaintiff,  and  of  and  concerning  the  said 
Mary,  the  late  wife  of  the  plaintiff,  and  of 
and  concerning  her  death,  and  the  cause  of 
her  death,  and  of  and  concerning  the  death 
<^  the  said  Margaret  Wing,  the  defamatory 
words  following,  that  is  to  say,  **  I  think  that 
the  present  business  (meaning  the  death  of 
the  said  Margaret  Wing),  ought  to  have 
the  roost  rigpd  inquiiy,  for  he  murdered  his 
wife ;  that  is,  he  gave  her  improper  medi- 
cines, which  were  the  cause  of  her  death." 

It  appeared  at  the  trial  before  Mr.  Justice 
Gaselee,  at  the  Summer  Asrises,  1824,  for 
the  county  of  Suffolk,  that  the  fdlaintiff  was 
a  veterinary  surgeon  and  blacksmith ;  that 
the  defendant  was  a  surgeon  and  apothecary, 
and  had  attended  the  plaintiff's  wife  in  her 
illness;  and  that  when  the  words  were 
spoken,  a  coroner^s  inquest  was  about  to  be 
held  on  the  body  of  Ma^aret  Wing,  the 
housekeeper  of  Uie  plaintiff;  but  tlutt  no 
special  damage  had  been  sustained. 

The  Jury  found  a  verdict  on  the  8th  and 
a  similar  count,  to  which  there  was  no  in- 
nuendo as  to  whether  the  words  imputed 
the  crimes  either  of  murder  or  numslaughter, 
and  save  damages  flOL 

Mr.  Storhs  moved  to  set  aside  the  ver- 
dict, and  to  enter  a  nonsuit.  He  contended, 
as  there  was  no  proof  of  special  damages, 
that  the  learned  Judge  ought  to  have  di- 
rected a  nonsuit,  because  the  words  were  not 
actionable  in  themselves.  He  dted  Christie 
.  V.  Cornell)  and  rAampiofi  v.  Bemitrd.{2) 

By  the  Court, — We  are  of  opinion  that 
these  words  are  actionable  in  diemselves. 
It  has  been  doubted  whether  words  import- 
ins  manslaughter  are  actionable,  but  we 
think  that  they  are.  In  this  case  the  ver- 
dict shows  that  the  jury  thought  that  the 

(i)  PwJie,  N.  P.  C.  4. 
(«}  1  Cvupb.  N.  P.  C,  48. 


defendant  imputed  to  the  plaintiff  a  crime, 
and  we  must  understand  that  crime  to  be 
manslaughter. 

Rule  refused.{S) 


24.   "> 
.9.  S 


CADXAM  0.  LUBBUCK. 


1824. 

Nov. 

Ifm  making  a  tender  the  perstm  asks  for 
chtmge  out  of  a  pound  note^  and  no  objection 
is  made  on  that  account^  hut  it  is  refused  be^ 
cause  it  is  not  enough,  then  the  tender  is  good. 

Declaration — ^In  assumpsit,  for  goods  sold 
and  delivered,  work,  and  labour ;  with  the 
common  money  counts. 

P/ea—General  issue,  as  to  all  except 
II.  18j.  ;  and  as  to  that  sum,  a  tender  of  it. 

It  appeared,  at  the  trial  before  Mr.  Jus- 
tice Burrougfa,  at  the  Summer  Assises,  1824, 
for  die  county  of  Essex,  that  a  witness,  being 
sent  as  the  agent  of  the  defendant,  had  an 
interview  wi&  the  plaintiff,  when  he  took 
out  of  lus  pocket  two  1/.  notes,  and  holding 
them  in  his  hand,  desired  the  plaintiff  to  take 
thereout  IL  18#.,  in  discharge  of  his  de- 
mand, as  it  was  all  that  was  due  to  him ; 
that  the  plaintiff  asserted  that  a  larger  sum 
was  due  to  him,  and  refused  to  accept  the 
money. 

On  the  pert  of  the  plaintiff  it  was  con- 
tended, that  it  was  necessary  to  prove  a 
tender  of  the  exact  sum,  IL  18#.,  and  that 
the  plaintiff  was  not  bound  to  give  change 
out  of  the  sum  presented  to  him. 

The  learned  Judge  over-ruled  the  objec- 
tion, and  the  Jury  returned  a  verdict  for 
the  defendant. 

Mr,  Knox  moved  for  a  rule  Nisi,  why 
the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  on  the  ground  taken  at 
the  trial.  He  cited  Robinson  v.  Cook,  (1) 
and  Betterbee  v.  D(xvis.(2) 

By  the  Court. — We  thmk  that  the  tender 
was  good.  If  the  objection  made  to  the 
tender  had  been,  that  the  bank  notes  re- 
quired to  be  changed,  then  the  tender  would 
have  been  bad ;  but  the  money  was  refused 
not  on  that  account,  but  because  the  quan- 
tum was  dbputed.     The  opinion  of  Lord 

(3)  See  Tibbe  v.  Smith,  T.  Rajfin.  Rep.  S3. 
Bobins  v.  HUdiedoo,  Cro*  Jac  65.  Minon  v. 
Leetotd,  id.  114. 

(1)  6  Taunt.  Rep.  536.. 

(«)  3  Ctmpb.  N.  P.  C.  70n 


42 


COURT  QF  KING'S  BENCH. 


Kenyon,  in  Black  v.  Smth,{S)  is  decisive  of 
this  question.  Here  the  money  was  pro- 
duced, and  a  request  made  for  change, 
when  an  objection  was  made  on  another 
ground,  tliat  more  was  due. 

Rule  refiued,(4) 


t  BENTALL  AND  0THERS(A8SI0NBES 

1824.     1       OF   BAKER,   A  BANKRUPT,    AND 

Nov,  9.  ^       ALSO   OF  LEARNLEY,    A  BANK- 

V     rupt)  and  dyer  v.  burn. 

On  the  sale  of  wine  which  ism  the  Londcn 
Docksi  the  acceptance  qf(i  delivery  order  not 
acted  upon  is  not  an  acceptance  qf  the  mne 
loi/Am  the  Statute  qf  Frauds. 

Declaration — ^In  assumpsit,  for  goods  bar* 
gained  and  sold  before  the  time  of  the 
r^raective  baniprnptcies. 

It  impeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Trinity 
term,  in  Lcmdoii,  that  the  de&ndant,  on 
11th  of  February.  18^%  purchased  of  the 
bankrupts  and  Mr.  Dyer,  for  l$L  14«.  ftd^ 
a  cask  of  wine,  lying  in  the  London  Do<^ 
when  a  bill  of  parceb  was  delivered  to  him* 

It  further  ameared,  that  on  die  15th  of 
February,  the  followii^  delivery  order,  to- 
gether with  an  invoice,  was  sent  to  the 
defendant : — **  London,  1 5th  Fefcimary,l  B2ft. 
To  the  Superintendent  of  the  London  Docks. 
Please  to  deliver,  to  Bum  and  Ormston,  the 
undermentioned  goods,  entered  by  Baker 
and  Co.,  in  the  month  of  July,  1821,  per 
the  ship  Sicily,  Cantain  Cupper«  from  Syra- 
cuse. ,Mark  S,  No.  99.  One  hogshead  of 
wine." 

It  further  appeared,  that  whai  the  usual 
time  of  credit  liad  expired,  an  applicaticm 
had  been  made  for  payment,  wh^n  the  de- 
f(nidant  obj^ted  that  he  had  not  had  the 
f¥ine  trans/erred  to  him,  whereby  he  had 
lost  a  chimce  of  seBing  it,  and  therefbra  he 
«vas  not  bound  to  take  the  wine. 

It  also  appeared,  that  a  delivery  order 
did  not  entitle  a  person  to  taste  the  wine, 
but  that  a  transfer  ticket  did ;  and  that  a 


(9^  PeiaLe,K.P.C.88. 


,  ,  See  Douglas  v.  Patrick,  3  Term  Rep.  684. 
Thomu  «.  £nms,  10  Eaat  Refi.  101.  .  Dame  Gra- 
sbam's  case,  Moor  Ben.  961.  WatkuiB  t>.  Bobb,  9 
£ap.  N.  P.  C.  711.  Wade's  case,  5  Ca  Rep.  114. 
Palluer  V.  Ord,  Bunl).  166.  DickeuQn  v.  Shee,  4 
Esp.  N.P.C.  68.  and  Glaacettv.Day,  5  id.  48. 


delivery  order  was  seldom  given,  except 
when  it  was  intended  that  a  delivery  should 
immediately  be  made. 

On  the  part  of  the  defendant  it  was  ob- 
jected, that  there  had  not  been  an  acceptance 
of  the  wine  to  satisfy  the  Statute  of  Frauds. 

The  learned  Judge ^  being  of  that  opinion, 
directed  a  nonsuit,  but  gave  leave  to  move 
to  enter  a  verdict  for  the  plaintiff  for 
\9l  14#.  U. 

Mr.  BameweU  moved  for  a  rule  accord- 
ingly, and  contended  that  the  acceptance  of 
the  delivery  order  was  the  same  as  the 
acceptance  of  the  key  of  a  warehouse,  and 
that  it  was  not  necessary  the  party  should 
touch  the  goods.  He  relied  on  Chaplin  v. 
RogersXl)  and  Searle  v.  Keeves.{i) 

By  the  Court. — We  are  of  opinion,  that 
there  was  not  an  acceptance  widiin  the  Sta- 
tute of  Frauds,  for  there  was  no  possession 
whatever  given  to  the  defendant.  The 
dehvery  order  did  not  even  entitle  him  to 
taste  the  wine.  There  should  be  such  an 
acceptance  as  would  give  the  buyer  some 
control  over  the  goods  sold. 

Rule  refused.  (^S) 


1824.     > 
Nov.  9.  3 


TRIPP,  GXKT.  r.  THOHAS,  ESQ. 


An  attorney  brought  an  action  for  defama^ 
tion.  The  defendant  sijfered  judgment  by 
default.  At  the  execution  of  the  Writ  of  In- 
quiry, counsel  attended  for  bothparties^  but 
no  evidence  was  given.  The  jury  gave  a  t>er- 
diet  for  401.  The  Court  would  not  set  aside 
the  inquhry  on  the  around  of  excessive  damages. 

Declaration — In  case  that  the  plaindff  was 
an  attorney ;  that  he  had  been  employed  by 
one  Peter  Moody,  to  defend  him  in  a  certain 
acti<m  in  which  the  present  defendant  was 
the  plaintiff,  and  the  said  Peter  Moody  was 
the  defendant,  which  afterwards  came  to 
trial.  That  the  present  defendant,  on  the 
20th  day  of  May»  1824,  of  and  coneeming 
the  plaintiff,  and  of  and  concerning  the  trial 
of  the  said  action,  spoke  and  published  the 
defiunatory  words  following,  *'  Who  will  be- 


(1)  1  £aat  Rq>.  194.  See  Elmoie  o.  Stone,  1 
Taunt  Rep.  458. 

;«)  «  Eip.  N.  P.  C.  598. 

[S)  See  Shcpley  v.  Davis,  5  Taimt  Rep.  699, 
Lucas  V.  Donein,  7  id.  829.  Withen  v.  Lya,  Holt, 
N.  P.  C.  20. 
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lieve  you,  a  man  who  will  bring  forward 
witnesses  in  a  court  to  swear  anything?" 
"  Yes ;  you  have  done  it.'* 

The  damages  were  laid  at  10002. 

The  defendant  let  judgment  go  bydefauU. 

The  Writ  oflnrntiry  was  executed  before 
the  under  siMrin  for  the  county  of  Mon- 
mouth, on  the  ftSth  of  August,  1824,  when 
counsel  attended  for  the  parties.  Speeches 
were  made  to  the  jury,  but  no  evidence  was 
offered. 

The  Jury  gave  a  verdict  for  the  plaintiff 
for  40/. 

Mr,  Luihm  moved  to  set  aside  the  Writ 
of  Inquiry,  on  the  ground,  that  as  no  evi- 
dence  wa«  oflered.  the  damages  were  clearly 
excesftvCm 

By  the  Court, — We  cannot  say  that  the 
jury  took  into  their  consideration,  more  tlian 
the  effect  which  would  be  naturdSy  pro- 
duced from  defamation  of  this  description. 
Although  the  counsel  for  the  j^ailitiff  may 
have  stated  his  case  in  strong  language; 
yet  as  there  was  no  evidence  offered,. we 
must  presume,  that  the  jury  did  not  on  that 
account  increase  the  damages. 

Rule  rejfued. 


1824 
Nov 


24.     \ 
.10.  j 


SCAIFE  AND  CARIS  V.  JACKSON. 


If  one  of  two  persons  has  gwen  a  receipt 
to  a  debtor  for  the  cause  of  ti^tum^  the  trans- 
action may  be  impeaciied  for  fraud;  and  ^ 
there  has  been  a  collusion  between  that  piain>' 
t^and  the  defendant^  the  receipt  will  not  be 
an  answer  to  an  action  brought  in  the  names 
of  the  two  persons. 

Dedaraiign^ — In  assumpsit  for  money  paid, 
laid  out,  and  expended. 

Plea — General  issue. 

It  appeared  at  the  trial  before  Mr.  Justice 
Bayley,  at  the  Suminer  Assises,  181^4,  for 
Yorksliire,  that  the  defendant  was  indebted 
to  the  plaintifis  in  the  sum  of  120/.,  as  as- 
signees under  an  asngnment  for  the  benefit 
of  creditors :  that  one  of  the  plaintiffs,  Cktris^ 
had  given  a  receijpt  in  the  nune  of  himself 
and  the  other  plaintiff  to  the  defendant 
for  .  that  sum ;  that  Caris  never  applied 
the  money  to  the  trusts  of  the  assignarnent ; 
and  it  was  endeavoured  to  be  shown  that 
there  was  collusion  between  Caris  and  the 
defendant. 


The  learned  Judge  left  the  question  of  col- 
lusion to  the  jury,  and  they  found  the  verdict 
for  the  plaintiffs. 

MrT  Brougham  moved  for  a  nde  Nisi  to 
enter  a  nonsuit ;  and  contended,  that  Caris 
had,  by  giving  the  receipt,  stepped  himself 
from  suing ;  and  consequently,  that  the  two 
plaintifi^  could  not  jinntly  maintain  an  action 
on  the  same  demand.  He  relied  on  the 
cases  of  A  her  v.  GeorgeXl)  and  Henderson 
V.  Wild.(fl) 

By  the  Cioyr(;-^TlM»  question  for  our  con- 
sideration is,  whethei"  afeeeipt  given  by  one 
of  two  phuntifib  is  bhiding  on  the  other, 
although  it  is  impeached  with  fhiud  as  to 
thiitplaintiffand  the  defendant.  The  utmost 
effect  that  can  be  givc^  it  to  consider  it  as 
an  acknowledgment.  Now  an  acknow- 
ledgment may  b^  e)^lained,  and  be  shoiivn 
to  have  been  given  without  a  consideration. 
A  receipt  is  nothing  more  than  a  declaradoti 
in  parol,  and  cannot  be  pleaded  in  bar  as  an 
estoppel.  If  it  couid  be  taken  as  a  release, 
rstill  it  would  be  open  to  the  quesdon  of 
H&aud,  aiid  the  real  truth  might  be  shown. 

Although  one  of  the  plaintiff  cannot  take 
advimtlige  of  his  own  fVaud ;  yet  ihe  other 
-wlio  is  imioaent  is  not  bound  by  it ;  and  the 
defendant  cannot  reap  an  advantage  from 
bis  own  wrongfol  act.  The  plaintiff  Scaife 
4s  obliged  by  law  to  make  use  of  the  name 
of  the  other  pluntiff,  as  the  promise  is  a 
joint  one ;  and  an  estoppel  to  be  effective 
must  be  mutual. 

Ride  refused. 


1824 
Nov 


24.      > 
.10.  > 


HUDDLESTONE  V,  PEARSOH. 


A  landlord  having  taken  some  unthreshed 
harley  as  a  distress  for  rent,  agreed  with  tlie 
tenant  that  he  would  not  proceed  to  sell  it,  but 
that  the  tentmt  should  thresh  it  out,  and 
deliver  k  to  a  person  to  whom  it  was  sold, 
and  that  the  landlord  should  receive  the  money. 
Hie  tenant  threshed  out  a  smaU  quantity  and 
•then  left  off*. 

The  Court  held  that  trf\er  a  reasonable 
time  far  threshing  out  such  barley  had  elaps- 
'edy  (of  which  it  was  the  province  of  the  jury  to 
decide, )  it  wai  not  a  trespass  for  the  land- 

(1)  1  Campb.  N.  P.  C.  392. 

(2)  t  id.  561. 
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hrdtoenier  the  bam  tf  the  tenant  and  ikre$h 
out  the  same. 

Declaration — In  tre8pa89  for  breaking  and 
entering  a  bam,  and  seizing  some  unthr^died 
barley  straw,  threshing  the  same,  and  carry- 
ing away  the  barley  and  converting  it  to  the 
use  of  the  defendant. 

1st  Plea — ^General  issUe. 

2d  and  Sd  Pleas — ^Leave  and  licence  from 
the  plain  tiffi 

1st  Replication — ^Taking  issue. 

2d  andSd  RepUcationr^ThaX  the  defen- 
dant, of  his  own  wrong  and  without  leave 
and  licence  of  the  plaintiff,  committed  the 
several  trespasses. 

It  appeared  at  the  trial  before  Mr.  Justice 
Bayley,  at  the  Summer  Assises,  18)24,  for 
the  county  of.  Westmorland,  that  the  ]^ain- 
tiff  was  tenant  of  a  form  to  the  defendant; 
that  on  the  Ist  of  November  1823,  a  year's 
rent  being  due,  a  distress  was  made  by  the 
defendant ;  that  the  plaintiff  requested  the 
defendant  not  to  sell  his  goods,  on  his  un- 
dertaking to  sell  the  barley  then  unthreshed; 
that  the  defendant  consented  that  the  plain- 
tiff should  thresh  out  the  barley,  and  that 
the  defendant  should  receive  the  money; 
that  the  sale  of  the  plaintiff's  goods  was^- 
cordingly  stopped ;  that  the  plaintiff,  in  the 
month  of  December,  threshed  out  some  of 
the  barley,  and  delivered  it  to  a  persooi  to 
whom  the  defendant  had  sold  it. 

It  further  appeared  that  the  defendant 
thinking  that  tne  plaintiff  did  not  use  due 
diligence  in  threshing  out  the  barley,  did,  on 
the  8th  and  9th  of  t^uary  1824,  send  men 
to  the  bam  occupied  by  the  plaintiff,  who 
threshed  out  the  barley,  whioi  was  after- 
wards delivered  to  the  person  to  whom  the 
whole  had  been  sold,  and  the  defendant  re- 
ceived the  money  for  it. 

It  also  appeared  that  there  was  rent  still 
in  arrear. 

On  the  part  of  the  defendant  it  was  ob- 
jected, that  as  the  plaintiff  did  not  pro- 
ceed in  threshing  out  the  bailey  within  a 
reasonable  time,  the  defendant  had  a  right 
so  to  do,  because  he  only  stopped  the  sale  on 
that  express  omdition. 

The  learned  Judge  lefl  two  questions  to 
the  jury,  first,  whe&r  the  pkintiff  was  pro- 
ceeding to  thresh  out  the  barley  with  con- 
venient expedition ;  and  secondly,  if  there 
was 'a  delay ;  then  whether  the  defeidant, 
inconsequence  thereof,  was  entitled  to  tluresh 


it  himself^  and  to  use  the  plaintiff's  bara  for 
that  purpose. 

The  Jury  found  a  verdict  for  thedefendant. 

Mr.  Scarlet  moved  for  a  rule  Nisi  for  a 
new  trial ;  and  contended  that,  as  the  barley 
had  been  delivered  back  to  the  plaintiff,  he 
had  a  right  to  it,  and  had  a  ccmtrol  over  it 
until  it  had  been  threshed  out  and  delivered 
to  the  person  to  whom  it  had  been  sold. 

Bu  the  Court. — ^We  think  that  this  case 
was  left  to  the  jury  in  a  way  the  most  fovour- 
able  for  the  plaintiff,  llie  learned  judge 
might  not  have  left  the  second  questi<m  for 
their  consideration ;.  but  he  might  have  told 
them  that  as  the  barley  had  become  the  pro- 
perty of  die  defendant,  he  could,  within  a 
reasonable  time,  legally  enter  the  bam  to 
thresh  it  out.  Then  it  would  have  been  a 
question  for  the  jury,  whether  a  reasonable 
time  had  elapsed.  By  the  verdict,  the  jury 
have  said  that  a  reascmable  time  was  allow- 
ed to  the  plaintiff  to  thresh  out  the  bariey ; 
and  we  are  all  of  opinion  that  there  is  not 
any  necessity  for  anew  trial. 

Rulerefuted* 


SIMMS  AND  ANOTHXB,  XXSCU* 
T0B8  OF  JOHir  SIMMS,  r. 
JOHN  cox. 

Executors  brought  an  action  of  trover  to 
receher  possession  of  a  promissory  note^  whkk 
it  was  smd  had  been  gioen  by  the  deceased  to 
a  eoi^Sdential  female  senantt  who  claimed  it 
as  Donatio  causa  mortis.  The  jury  found  a 
verdict  for  the  jMn^s» 

The  Court  woM  not  grant  anew  trials  6b^ 
serving  that  k  required  a  strong  ease  to  rebut 
a  suspicion  of  frauds  when  the  party  hoi  oc- 
cess  to  heys  and  drawers. 

Declaration — ^In  trover  for  a  promissory 
note  for  100^,  which  John  Simins  in  his  life- 
tame  had  lost,  and  which  the  defendant  had 
converted  to  his  own  use. 

Plea — General  issue. 

It  appeared  at  the  trial  before  Mr.  Justice 
Park,  at  the  Summer  Assizes,  1824,  for  the 
county  of  Oxford,  that  the  deceased  John 
Simms  was,  for  some  time  prior  to  his  death, 
in  a  verv  infirm  state  of  health ;  that  the 
wife  of  the  defendant,  then  unmarried,  waa 
his  servant,  and  accustomed  to  wait  upon 
him;  that  he  often  expressed  himsdfhi^y 
pleased  with  her  attentions,  and  dmt  he 
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would  reward  her  for  tliem ;  that  a  short  tune 
pii^  to  hia  death,  he  deliver^  the  note  in 
question  to  the  defendant,  having  first  in- 
doEsed  it,  sayiag,  "  If  I  get  better,  you  must 
return  it  to  me ;  but  if  I  die,  you  are  tokeep 
it  ;**  and  that  he  aoon  afterwards  died. 

.  It  further  appeared  Jthat  the  keys  of  the 
drawers  ooidd  easily  be  procured  by  the 
wife  of  the  defendant ;  and  it  was  imputed 
to  ber  that  ahe  bad  obtained  the  note  by 
fnujkd. 

The  Juryy  under  all  the  circumstances  of 
the  case,  found  a  verdict  for  the  plaintiflTs. 

Mr.  ToHntan  moved  for  a  rule  Nm  for  a 
new  trial;,  and  contended  that  this  was 
clearly  a  donatio  causa  mortis. 

By  the  Court, — We  cannot  say  that  the 
jury  have  come  to  a  wrong  conclusion  on 
the  question  lefl  to  ^em,  whedier  this  was 
a  bona  fide  transaoticMi  or  not.  It  reauires 
a  stnong  case  to  rebut  a  auspicion  of  nraudi 
when  the  party  has  access  to  keys  and 
drawers. 

Rule  refused,  {I) 


1824.        )   E9MUKD  WHITEHEAD  V,  FISHEE 
Nov.  11.    3  ^^I>  ANOTHEE. 

A  temmt  being  in  msohent  ctrcumtances^ 
sold  his  stock  ana  ^fects  by  auetionj  at  which 
sale  his  son  was  the  'princrpal  purchaser.  The 
son  permiUed  the  things  which  he  bought  to 
remam  on  the  farm  nearbf  two  years,  during 
which  time^  the  receipts  for  rent  were  stul 
gwen  in  the  nasne  rf  the  father.  To  avoid  a 
distress^  the  son  remoued  the  goods  from  the 
farm  to  his  own  house :  the  kmdlord  followed 
andtot^  them. 

The  Court  held,  in  an  ocftoM  ^  trespass  fi^r 
entering  the  house  and  taking  the  goods,  that^ 
it  ItMtnthe  son  to  show  his  property  in  the 
goods,  4ind  under  such  drcumstancesy  posses^ 
manakme  was  not  mffident  to  maintain  an 
station  of  trespass. 

Declaration — 1&  trespass,  that  the  defen* 
dbmitt,  on  the  lat  of  March  1824,  broke  and 
eateied  the  dwelUng^MNiie  of  itm  fdAintiff 
at  Maadietter,  and  seised  and  took  divers 


OUUUl. 


1)  As  to  a  DotMtio  esusa  Mffrtis,  aee  Droiy  v. 
U 1  Pete  Wimams  lEUp.  404.  Jones  v.  SeTby, 
IVfec.  »  Chnc.  800;  aod  Qasllpwe  •.  Bailey.  3 
▲lUas  Bepw  214. 
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goods  belonging  to  tlie  plaintiff  tlien  found 
and  being  in  his  dweUing-hottse,  and  dis* 
posed  of  them  to  their  own  use. 

2d  Count — -Similar  trespass  on  2d  day  of 
March. 

Sd  Count— ThsLt  defendants,  on  2d  of 
March  1824,  seised,  took,  and  carried  away 
certain  goods  of  the  plaintifi)  and  converted 
them  to  their  own  use. 

IH  Plea — General  issue. 

2d  Plea — ^That  as  to  the  first  and  last 
counts  of  the  declaration,  the  plaintiff  was 
^nant  to  Thomas  Alderson  Cooke;  and 
that  rent  was  due ;  that  the  plaintiff  had 
fraudulently  removed  his  goods  to  avoid  a 
distress  for  rent,  and  placed  them  in  a  dwell- 
ing-house, which  was  not  a  dwelling-house 
occupied  by  the  plaintiff,  and  was  not  a 
dwelling-house  within  the  meaning  of  the 
statute ;  and  that  the  defendants,  as  bailifi^ 
of  T.  A.  Cooke,  broke  and  entered  the  house 
in  the  presence  of  a  constable  of  the  town- 
ship, and  distrained  the  goods. 

Sd  Plea — ^To  the  same  counts  similar  to 
the  last,  but  stating  that  an  oath  was  made 
before  a  magistrate,  before  the  breaking  and 
entering. 

4th  Plea — Stating  a  demise  to  Joseph 
Ferrer ;  and  that  the  plaintiff  was  tenant  of 
the  faim  during  tiie  continuance  of  that  de- 
mise, and  fraudulently  removed  his  goods. 

5th  Plea — ^As  to  the  breaking  and  enter- 
ing, and  the  trespasses  in  the  house  only ; 
that  John  Whitehead  was  tenant  to  T.  A. 
Cooke,  and  fraudulently  removed  his  goods 
to  avoid  a  distress ;  and  that  the  goods  were 
in  plaintiff's  house ;  and  then  the  defendants 
juatified  as  in  the  2d  j^ea. 

6th  and  other  Pleas — ^were  similar  to  the 
fonner  pleas. 

1^  Replication — Joining  issue. 

fid  Replicatio9^-^Th$t  the  plaintiff  did 
ttat  hold  the  farm  as  tenant  to  T.  A.  Cooke. 

3d  and  4th  Replications — were  similar 
to  it. 

5th  Replication'-To  the  5th  plea,  that 
John  Whitehead  did  not  firaudulently  carry 
away  the  goods  from  the  farm  held  by  him 
as  tenant  thereof  to  T.  A.  Cooke. 

6th  and  other  Replications — ^to  the  6th 
and  other  pleas  of  the  same  kind. 

It  appeared  at  the  trial  before  Mr.  Baron 
HuUock,  at  the  Summer  Assizes  1824,  for 
^  county  of  Lancaster,  that  John  White- 
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head  was  the  father  of  Edknund  Whitehead ; 
that  John  Whitehead,  in  the  year  1820,  then 
being  tenant  to  T.  A.  Cooke  of  his  farm  at 
Manchester,  had  a  sale  by  auction,  of  his 
farming  stock  and  other  goods;  that  Edmund 
Whitehead  was  a  principal  purchaser  at  the 
sale;  that  John  Whitehead  continued  the 
acknowledged  tenant  of  the  farm,  but 
Edmund  Whitehead  managed  the  business 
and  the  stock  ;  that  the  goods  purchased  by 
liim  at  the  sale,  were  by  him  placed  on  the 
premises ;  and  that  Edmund  Whitehead  paid 
debts  of  his  father  to  the  amount  of  200^., 
and  was  in  the  receipt  of  a  good  income. 

It  further  appeared  that  Edmund  Wliite- 
head,  expecting  a  distress,  carried  away 
all  the  stock  and  goods  to  other  premises, 
which  he  rented  of  Joseph  Grimshavv. 

The  learned  Judge  directed  the  jury  to 
consider  whether  the  goods  were  tlie  pro- 
perty of  John  or  of  Edmund  Whitehead ; 
and  told  them  that  the  taking  of  the  goods 
did  not  entitle  the  plaintiff  to  a  verdict, 
unless  he  showed  a  property  in  them. 

The  Jury  found  a  verdict  for  the  plaintiff, 
as  to  the  breaking ;  and  for  tlie  defendants, 
as  to  the  goods. 

Mr,  F,  Pollock  moved  for  a  new  trial  on 
the  ground  that  the  learned  judge  had  mis- 
directed the  jury,  for  that  it  was  sufficient 
for  the  plaintiff  to  show  that  he  had  posses- 
aion  of  the  goods,  to  maintain  this  action  of 
trespass  for  taking  them  away ;  and  that  it 
lay  on  the  defendants  to  prove  that  the  plain- 
tiff had  no  property  in  them. 

By  the  Court, — We  are  of  opinion  that 
the  direction  of  the  learned  judge  was  cor- 
rect. We  think  that  when  a  father  aiid  son 
live  together  at  the  same  house,  and  are  both 
engaged  in  the  business  of  the  same  &rm, 
then  the  rule  of  law  that  possession  is  evi- 
dence enough  to  support  an  action  of  tiies- 
pass,  admits  of  an  exception;  and  that  it  lies 
on  the  plaintiff,  being  the  8oi|^  lo  show  that 
the  property  belonged  to  him. 

If  the  father  had  been  called  as  a  witness, 
the  jury  might  have  been  told  whose  money 
it  was  that  purchased  the  goods.  We  think 
that  there  was  a  case  of  sufHcient  suspicion 
to  justify  the  learned  judge  in  the  manner 
in  which  he  lefV  the  case  to  the  jury. 

RtUerefiued, 


1524.        /     SYKES  V.  STKES    AND  ANOTHER^ 

Nov.  11.  3 

The  plaintiff  alleged  in  his  declaration  that 
he  marked  his  powder-flasks  and  shot-belts 
**Sykes  Patent;"  and  that  the- defendants 
made  powder-flasks  and  shot-belts^  and  mark- 
ed them  with  the  same  words  in  imitation  of 
the  plaintiffs^  and  knowingly  sold  them  so 
marked  as  and  for  powder-flasks  andshoi-beUs 
of  the  manufacture  of  the  plaintiff,  to  theis^ury 
'  of  the  plaintiff , 

The  evidence  was,  that  the  defendants  sold 
the  articles  as  their  own  mamfacture,  but  that 
the  purchasers  re-sold  them  as  being  of  the 
inanufacture  of  the  plaintiff , 

The  Court  held  that  the  evidence  supported 
the  allegation  in  the  declaration. 

Declaration — ^In  case  that  the  plaintiff  was 
a  shot-belt  and  powder-flask  manu&eturer, 
and  had  been  accustomed  to  make  and  sell 
shot-belts,  powder-flasks,  &c«,  and  was 
accustomed  to  mark  them  witli  the  words 
"  Sykes  Patent,"  in  order  to  denote  that 
they  were  of  his  manufacture,  and  to  dis- 
tinguish tliem  from  others  manufactured  by 
other  persons ;  and  also  that  he  had  been 
accustomed  to  mark  his  powder-flasks,  shot- 
belts,  &c.  with  the  name  of  "  Sykes  "  for 
the  purpose  afoi^esaid;  that  the  plaintiff  en- 
joyed a  great  reputation  with  the  public,  on 
account  of  the  good  quality  of  his  powder-; 
flasks,  shot-belts,  &c.,  whereby  he  acquired 
great  gains ;  yet  the  defendants  intending 
to  injure  him  in  the  sale  of  the  said  artides, 
and  to  deprive  him  of  his  great  gains,  cm  die 
1st  day  of  January  1828,  did  tnake  divers 
large  quantities  (enumerating  them)  of  pow- 
der-flaaks,  shot-belts,. &c«  "and  cause  and 
procure  the  same  to  be  marked  or  stamped 
with  the  words  *  Sy&bs  pAtEMT,'  in  imitation 
of  the  said  mark  or  stamp  so  used-  by  llie 
said  plaintiff  as  aforesaid,  and  in  order  to 
denote  that  the  said  powder-flasks,  shot* 
belts,  &c.,  weie  of  the  genuine  manu&cture 
of  the  plaintiff;  and  did  knowinj^y,  wrong- 
fully, and  deceitfully  sell  for  their  own  lucre 
and  gain,  the  said  2000  powder-flasks,  2000 
shot-belts,  Src*  so  made  and  marked  as  afore- 
said, as  and  for  the  powder-'fladcs,  shot- 
belts,  &c.  of  the  manufacture  of  the  plain- 
tifl^:  whereas,  in  truth  and  in  f^t,  the  same 
were  not  of  the  plaintiff's  raanufiiciure,  nor 
were  any  of  them  made  by  him,  whereof  the 
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ilefendants  had  full  knowledge."  And  also 
that  the  defendants,  in  like  manner,  sold 
other  powdeT'-flasks,  shot-belts,  &c.  marked 
"  SrKBS." 

Breach — Whereby  the  plaintiff  had  be^i 
by  the  defendants  fraudulently  prevented 
from  selling  powder-flasks,  shot-belts,  &c., 
and  deprived  of  great  gains  which  would 
have  aocnied  to  him ;  and  also  by  means  of 
the  premises,  divers  persons  had  been  in- 
duced to  believe  that  the  said  powder-flasks, 
shot^belts,  &c.  so  made,  manufactured,  and 
sold  by  the  defendants,  were  powder-flasks, 
ahot-belts,  &c.  of  the  genuine  manufacture 
of  the  plaintiff;  whereas,  in  truth  and  in 
£actp  the  same  were  of  a  much  inferior  manu- 
&cture,  and  thereby  the  fame,  credit,  and 
reputation  of  the  plaintiff,  as  such  manufac* 
tnrer,  had  been  much  injured. 

P/fl0^— General  issue. 

It  appeared  at  the  trial  before  Mr.  Justice 
Bayley,  at.the  Summer  Assizes  1824,  for 
YoiUiire^  that  the  defendants  had,  in  £Eu:t, 
made  powder-flasks,  shot-belts,  &c.  exactly 
similar  to  those  manu&ctured  by  the  plain- 
tiff, and  had  marked  them  in  imitation  of  the 
fUntiff 's  articles,  with  the  words  "  Stkes 
Patent;**  but  that  they  sold  them,  not  as 
being  of  the  manu&cture  of  the  plaintiff, 
but  as  being  their  own  manu£icture* 

It  further  appeared  that  the  father  of  the 
plaintiff  had  obtained  a  patent  for  powder- 
flasks,  ahot-belts,  &c.,  but  nothing  in  thu 
action  turned  upon  that  patent. 

It  also  appeared,  that  although  the  defen- 
dants had  never  sold  their  powder-flasks, 
shot-belts,  &c.  themselves,  as  and  for  articles 
mamifartured  by  theplaindfi^  yet  that  the  per- 
sons who  purchased  them  were  accustomed  to 
sell  them  as  having  been  made  by  the  plaintiffi 

On  the  part  of  the  defendants,  it  was 
objected  that  this  evidence  did  not  support 
the  declaration,  in  which  it  was  alleged  that 
the  defendants  knowingly  sold  powder-flasks 
and  shot-belts,  as  and  for  powder-flasks  and 
ahot-belts  of  the  manufacture  of  the  plaintiff. 

The  learned  Judge  lefl  the  question  to  the 
jury,  whether  or  not  the  defendants  had 
not,  by  the  intervention  of  other  persons, 
knowingly  sold  powder-flasks  and  shot-belts 
as  and  for  the  manufactui]e  of  the  plaintiff: 
and  the  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Brougham  moved  to  set  aside  that 
yerdict,and  to  enter  a  nonsuit  on  the  ground 
takep  at  the  trial. 


Bv  the  Court. — ^We  axe  of  opinion  that 
the  learned  judge  lefl  the  proper  question 
to  the  jury ;  for  the  law  will  not  endure 
that  any  man  should  either  directly,  or  in- 
directly by  deceitful  means,  deprive  another 
of  the  just  gains  arising  from  his  ingenuity 
and  labour.  If  a  man  sell  articles  in  imita- 
tion, and  with  the  marks  of  another  manu- 
facturer, as  his  own,  and  is  aware  at  the 
time  that  the  purchasers  will  re-sell  them  as 
being  of  the  manufacture  of  the  latter  per- 
son, he  lends  himself  to  a  deceit  upon  the 
public,  and  deprives  him  of  gains  ;  and  in 
fact  does  that  indirectly,  which  he  seems 
fully  conscious  could  not  directly  be  done. 
The  intermediate  persons  may  be  consi- 
dered, in  law,  as  his  private  agents. 

The  jury  by  their  verdict  have  said  that 
the  defendants  have  injured  the  plaintiff; 
and  we  think  that  the  allegation  in  the  de- 
claration, that  the  defendants  marked  their 
powder-flasks  and  shot-belts  in  imitation  of 
the  stamp  of  the  plaintiff,  and  knowingly 
sold  them  as  and  for  the  powder-flasks 
and  shot-belts  of  the  manufacture  of  the 
plaintiff,  was  sufficiently  proved,  and  that 
we  cannot  disturb  the  verdict. 

Rule  re/used. 


1824 
Nov 


!4.      > 
.  19.  S 


OARRETT  e.  HAKDLEY. 


A  guarantee  was  given  to  the  junior  mem- 
ber oj  a  banking  concern,  for  the  payment  of 
a  sum  of  money  to  be  advanced.  The  money 
was  tahen  from  the  partnership  funds,  and 
the  borrower  made  a  debtor  in  their  books. 

The  Court  held  that  the  junior  partner 
could  not  maintain  an  action  in  his  own  name 
on  the  guarantee. 

Declaration — ^In  assumpsit,  that  on  the 
12th  February  1818,  in  consideration  tliat 
the  plaintiff  would  advance  to  Thomas  Gib- 
bons, the  sum  of  5501,  to  enable  him  to 
discharge  a  similar  sum,  for  which  he  had 
become  security  for  a  cousin  of  the  name  of 
Thomas  Gibbons.  The  defendant  promised 
the  plaintiff  that  provision  should  be  made 
for  repaying  liim  the  sum  of  550/.  under  a 
certain  arrangement  tlien  going  on  for  the 
settlement  of  all  the  concerns  of  the  said 
first-mentioned  Thomas  Gibbons  ;  tliat  the 
plaintiff  advanced  and  paid  to  Tliomas 
Gibbons  the  said  sum  of  550/.  for  the  pur- 
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}io»^  ftlbreadd ;  foid  although  a  re«K>nalilft 
time  fbr  die  defendant  to  liave  caused  pro- 
viekm  to  be  made  for  the  repayment  there- 
of to  the  plaintiff;  under  the  said  arrange- 
ment, had  long  since  past ;  andalthoi^hthe 
said  arrangement  was,  afber  the  making  of 
the  promise  of  the  defendant,  continued  and 
proceeded  with ;  and  although  Thomas  Gib- 
bons had  not,  although  requested  by  the 
plaintiff,  as  yet  paid  the  sum  of  550L  ;  yet 
the  defendant  Kad  not  nuvde  any  provision 
fbr  lepaying  the  plaintiff,  nor  had  the 
defendant  paid  the  plaintiff  the  said  sum 

of  5601. 

Plea — General  issue* 

It  appeared  on  the  trial  befiare  the  Lord 
Chief  Justice,  at  the  sittings  af^r  Easter 
terrii  1824,  at  Westminster,  that  ^e  pkin- 
tiff  was  the  junior  partner  in  the  late  firm 
of  Messrs.  Bodenham,  Phillips,  and  Garrett, 
of  Hereford,  bankers ;  that  Mr.  Thoni» 
Gibbons  applied  to  the  plaintiff,  as  one  of 
the  partners  in  the  house  of  Messrs.  Boden- 
ham and  Co.,  for  a  loan  of  money,  but  the 
plaintiff  refused  to  advance  ai^  money 
until  he  received  the  following  guarantee 
from  the  defendant : — 

"  Pentonville,  12th  Feb.  1818. 
«« Sir, — I  understand  from  Mr.  Gibbons 
that  you  have  had  the  goodness  to  consent 
to  advance  550/.  to  discharge  immediately 
a  like  sum,  for  which  he  became  security 
for  his  cousin  Mr.  Thomas  Gibtx)ns,  upon 
my  assurance, — which  I  hereby  give,  that 
provision  shall  be  made  for  repaying  you 
this  sum,  under  the  arrangement  now  going 
on  for  the  settlement  of  all  Mr.  Gibbons' 
concerns.  I  am,  sir, 

"  Your  most  obedient  servant, 

"  T.  Handley. 
"To  John  Garrett,  Esq.  Banker,  Hereford." 

It  f\irther  appeared  that  Messrs.  Boden- 
ham and  Co.  did,  on  the  18th  Febfuayy 
1818,  advance  on  account  of  Thomas  Gil^ 
bons,  the  sum  required  out  of  the  part* 
nership  funds  of  their  banking  conoem, 
which  had  never  been  rmaid;  and  that 
Thomas  Gibbons  was  made  the  debtor  in 
their  books. 

It  did  not  appear  whetlier  any  parovisioi) 
was  made  for  its  repayment,  Under  the 
arrangements  which  were  entered  into  fbr 
the  settlement  of  the  affairs  of  Thomas 
Gibbons. 


On  thfe  pArt  of  the  defendant  k  waa  ob- 
jected* first,  diat  the  actiMi  ought  to  have 
been  brou^t  in  the  name  of  aU  the  mem- 
bers of  the  banking  establishment  of  Messrs.* 
Bodenham  and  Co.,  and  Hot  m  the  name  of 
Mr.  Garrett  only;  and  seeoocfly,  that  it 
lay  upon  the  plaintiff  to  give  someendcnce 
that  nothing  had  been  done  to  finrwanl  the 
arrangement  for  settling  the  ooncems  of 
Thomas  Gibbons,  and  for  aaaking  pnmsioD 
fbr  the  repa3rment  of  the  money. 

The  learned  Jtdge^  assenting  to  both  the 
objections,  directed  a  nonsuit  to  be  enteied.* 

Mr.  Setjeani  Copley^  A,  G.  had  ohuiiied 
a  rule  Nisi  for  a  new  triaL 

Mr,  Jervie  for  the  defendant^  relied  upon 
the  objectiona  taken  at  the  trial,  and  oon- 
tended  that  the  averment,  that  the  plaintiff 
advanced  the  money,  #aa  not  pdroved,  and 
fion  constat  that  the  amni^ement  was  new 
going  on. 

Mir.  Serjemd  Copleys  A,  O.  and  Mr^ 
CatnpbeU  in  support  of  the  rtde  contended^ 
that  the  action  could  be  narintained  by  the' 
present  plaintiff,  as  he  alone  was  knfowii  to 
the  defendant  in  the  afikiir;  aadthatakaoW 
ledge  of  the  anraagements  was  pecuharly^ 
within  the  power  of  the  ddehdant,  and 
could  not  be  expected  finom  the  ]^ainci£ 

By  the  Court. — ^We  do  not  ttsik  it  ne- 
cessary to  give  any  opinion  cfa  the  secobd 
objection  tdken  in  this  eaiise,  for  we  think, 
that  on  the  first  ground,  the  nonsait  was 
right.  It  is  quite  ^ar  that  Gibbons  Waa  the 
debtor  to  the  partnerddp  coaoem,  and  not 
to  the  {daintiff.  If  it  cotdd  have  been  prav* 
ed  that  the  partners  had  advanwd  this 
money  to  the  plaintiff  on  the  faith  of  tfaftt 
letter,  and  he  had  been  made  the  debtor  in 
their  bo(^,  then  heni^tfaave  sued  alone. 
We  feel  no  difBcuky  in  sayiag  that  idl  the 
partners  might  maintain  an  aotioo. 

IMe  dxmharged. 


18 
Nov 


24.      > 
.  19.  3 
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The  dramr  of  a  biU  if  easokangei  €^ter  H 
mas  accepted,  pot  an  ituhreethent  m  btonk  m 
kt  and  inclosed  it  in  a  parcel  directed  io  go 
into  the  comity ;  and  had  the  nartel  boahedm 

On  the  next  day,  a  person  whoee  name  imw 
mknown,  ha  ishm  features  nfere  famiUar^ 
brought  the  biU  to  a  bill-broker^  and  roftest'^ 


mmn  at  ki«o*b  ft£N«tf . 


4» 


idkm  k}  dkemnu  H.  The  hm^hroket  tbok 
iime  for  two  hours  io  ffudee  irt^kie^  respect" 
hg  the  aeeepiors ;  imil  t^en^  A/ltfr  the  pertoii 
kind  writteni  a  futmi  on  the  back  of  the  (ttt,  hif 
ilUeeomimt  it  nMma  making  atiy  inquitki  M 
to  theferMm hmUeif,  hUaSd^K, ^  thetnan'* 
net  m  which  he  hicmne  poMtsed  ofth^  hill; 
and  dUl  mot  keep  a  memaranimn  rfthe  nvM- 
ter#  <fthe  fuaegj  ttith  fifhkh  the  payment  wa4 
made.  The  Inil  t0a$  retttmid  td  the  broktr^ 
and  by  him  paid. 

The  Comrt  hildthat  the  biU4^ker  had  not 
acted  fvith  reas^nabli  eaationf  and  coiM  not^ 
tkervfbre^  mamiitin'an  t^tlom  agnkM  tha ac-* 
ceptori* 

Dedaraitkn'-lvk  if^vaapi^  that  RSchard 
Bvi^red,  on  thfe  \M\  Aogittti  liiadd  a  bill  of 
exdumge  fet  71L  1 1#.,  wMch  the  defbidanttf 
accepted,  and  Ridiard  BvemI  iiid<>ir8ljd  U^ 
the  plflifiCifr. 

Pto^-— General  iftsoe. 

It  cnpeared  at  the  trial  beftn<e  the  Lord 
Cluef  iustieei  at  ^e  sktSfigs  in  LefMt6*, 
after  Hilary  term  \M4^  that  tlK  plaindff 
w«ia  a  biH-brdker  tradkig  aa  0iB  and  Cov, 
and  the  delendants  V^»e  bulldefrs^  but#ei« 
cmly  noninal  delSsndanca<  beiftg  ii^eninifi^ 
by  tbe  drawer ;  thift  Rii^hard  Evered  iifitif 
a  bill  of  ekdiange* Hsrr  71^«  lis.  dailed  ttrtf 
1 9tii  Augnst  1  StSfPtUfM^  twt>  moiH(hft  alter 
dftte,  wli&h  tbe  deftodbuita  aceepted,pajftbi^ 
at  M«s8iB.  Smith  «nd  Co.%  batdbera ;  that 
on  the  90th  August,  Mir.  EvereA  having 
indorsed  the  bill,  eneloi^ed^  it  »  a  pai^ 
iHth  other  billa  of  ekchioige,  and  hia  clerk* 
directed  it  to  hia  correspondent  Mr.  laaae' 
Fiimemore,  at  BirmingbiHih )  diat  Evered's 
porter  booked  the  pareel  hi  Aie  coaeh-o Aee 
on  the  same  day;  that  on  die  21at  of 
Anf^smt,  Pinnemoie  receitied  the  pareel^  bttt 
without  the  biHa,  of  which  EtFeted  iN«eiVed 
inibmiation  the  next  day ;  and  that  he  iiki* 
me^ately  ad^ertiaBed  the  loss  in  a  town  and 
in  «  country  newspaper. 

It  further  appeared  that  Evered  gave 
notice  to  the  defendants  not  to  pay  the  bill, 
and  they  adtised  their  bankers,  Messrs. 
Smith  and  Cov  accordingly ;  that  nothing 
was  heard  of  thsp  biM  uaiil  the  Md  Octsober, 
di»diiyonwhkhii  because  dn^/when  it  whs 
prcacnted  for  payment  ^krwif^  the  bAnk* 
iiig'-hcnise  of  Messrs.  Curtis  aii4  Co.  and 
wauttnaA  dishonour^ ;  that  the  notary,  ob- 
serving on  the  back  of  the  l^iV  a  raemoran- 
dam — **  If  medfidi,  4A  Lombard  gtreet,*^— 


took  It  to  that  i^C/  Ibid  reoeit^d  payment 
of  k  firoffr  the  fmri^ffi 

It  idso  ai^ieared  thkt  the  bill  Had  be«M 
discounted  by  the  j^laintifl^  in  Oie  way  of  hi» 
businessils  a  bfll<b#oker ;  that  a  pen^n^  att 
^  1^1  St  August  189Sf  ei^ne  to  the  olllee  f4 
the  plaiiftllF,  who  was  then  absent  in  fikM^ 
land,  and  whose  bus^ess  Was  conducted  by 
a  young  man  his  nephew  ;  that  the  personf 
did  not  ted   his  natnei  but   the   nephew 

Biought  that  his  features  were  fkifiillar  tx^ 

him ;  that  the  nephew  at  first  declined  dis-( 
coontitig  ^  bill^  Alloying  tli&«  he  did  no« 
know  the  parties,  meaning  Messrs.  Oabitts  ? 
^t  die  person  said  thiil  he  brought  them 
bankers'  bills,  and  that  if  they  would  iMkcF 
inqtnrieSi  they  would  find  tte  patties  per-^ 
fectfy  respectable ;  &at  the  nephew  having 
die  WA  leA  at  his  request,  Ibiuidt  On  inqtdry, 
thai  tiie  parties  were  respectable ;  that  th€^ 
person  returned  in  two  hcNorsi  whcsi'  f^ 
nephew  cotisenting  to  dSseotmt  the  bfil^  th^ 
person  kdorsed  it  '*  Chariot  Taylot  ;'*  IhM 
the  Mf^W  did  not  mdiMe  the  biS,  bus 
#rele  On  the  back  of  it,  **  If  needful,  49 
liOH^baSpd  Street ;"  axid  that  dte  bfll  WSd  dis^ 
ooont^  Ibr,  and  with  the  money  o(  Sparked 
and  Oo.  Ettteter,  and  sent  to  thdr  biOikerS^ 
MebiArsi  Hankeys. 

It  Airthe#  appeiarbd'  that  it  vtras  not  th^ 
custom  of  the  plaintiff  td  make  smy  inquiries 
ilbout  the  drawers  or  indorsers  of  bills  of 
e^change^  but  only  as  to  the  responsibility 
Of  the  acceptors ;  and  that  no  inquiries  were 
Bdade  as  to  the  mttuu^r  ki  Which  the  person, 
calling  himself  Charles  Taylor,  became  pos- 
sessed of  dus  bin ;  that  it  was  pud  in  cash 
by  (a^ong  others)  A  50/.  note,  of  which  the 
number  had  not  been  taken,  nor  could 
it  lits  trtU^edt 

On  the  part  of  the  defendantSi  it  was  con« 
tended  that  the  plaintiff  had  not  used  a  due 
and  pumper  caution  in  discounting  the  MI ; 
and  that  under  sil  the  circumstances  of  the 
CBsey  he  Was  not  entitled  to  malntaih  the 
actimiv 

On  the  pan  of  the  plaintiff  it  was  said' 
that  dvere  was  a  want  of  caution  In  Mr. 
Srered*s  not  itidorsi%  the  bill  Speeially . 

Tke  lea^Mi  Judge  told  th^  jury  tixat  the 
q««Stion  ibr  t&l£hr  eoi^deration  was,  wheti^ 
die  i^aiiidff  took  iSbe  \xA  u^er  circum- 
stances which  ought  to  have  excited  su^i- 
cion.  He  asked  them  what  diey  would 
think  of  a  board  fulf  «^  at  the  Koyal  Ex- 
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change  with  these  words  on  it, — *'BUls 
disamnied  for  persons  whose  featwrts  are 
lauMUt  ^itf^  wi  questions  asked,"  And  he 
observed  to  them,  that  it  was  a  most  extra- 
ordinary method  of  transacting  business; 
but  that  they  must  be  careful  not  to  impede 
the  circulation  of  bills  of  exchange. ' 

The  Jury  found  a  verdict  for  the  defen- 
dants. 

Mr.  Scarlett  and  Mr.  Parke  showed  cause 
against  a  rule  Nisi  for  a  new  trial,  and  con- 
tended that  the  plaintiff  was  bound  to  show, 
when  a  bill  had  been  stolen,  that  he  came 
by  it  in  a  manner  free  from  suspicion  ;  and 
that  in  this  case  there  were  many  circum- 
stances of  suspicion.  They  relied  on  the  case 
o£Egan  v.  TrelfaU^  tried  before.  Mr.  Justice 
Holroyd,  at  the  Lancaster  Assises  181^3. 

Mr.  Gumey  and  Mr.  F.  Pollock  contend- 
ed, that  there  was  no  proof  of  mala  fides; 
and  that  the  question  of  caution  had  never 
been  considered  in  cases  of  this  description ; 
that  the  drawer  had  been  at  least  as  in- 
cautious as  the  plaintiff,  by  not  putting  a 
special  indorsement  on  the  bill;  and  wat 
the  plaintiff  had  only  acted  in  the  usual 
course  of  business,  and  not  in  a  manner 
similar  to  a  person  who  might  have  put  up 
a  board,  as  described  bv  the  Lord  Chi^ 
Justice :  and  they  relied  on  the  case  'oi 
Lanson  v.  Weston.{X) 

By  the  Court. — We  are  of  opinion  that 
this  verdict  ought  not  to  be  disturbed.  If 
the  jury  had  come  to  a  conclusion  difierent 
to  that  at  which  they  arrived,  we  must^ 
under  the  circumstances  of  this  case,  have 
sent  it  to  another  trial.  We  think  that  they 
could  not  have  made  a  different  determi- 
nation. 

It  is  said  that  the  law  on  this  subject  is 
to  be  found  in  the  case  of  Lawson  v.  IVeston ; 
in  which  Lord  Kenyan  ruled,  that  the  cir- 
cumstance of  a  bill  of  exchange  of  a  large 
amount  being  brought  by  a  stranger  to  be 
discounted,  cQd  not  impose  upon  the  banker 
any  obligation  to  inquire  into  the  manner  in 
which  the  |>arty  became  possessed  of  such  a 
bill.  Feelmg  the  most  deep  and  unfeigned 
reverence  ibr  Lord  Kenyon,  we  cannot  but 
think  that  he  would  not,  after  solemn  argu- 
ment, have  laid  down  the  rule  as  he  pro- 
pounded it  at  Nisi  Prius.  That  cluie  is 
certainly  not  distinguishable  from  the  pre* 
sent  one. 

(1)  4  JS^.  N.  P.  C.  56. 


It  haft  been  urged  that  the  obIj  question 
which  ought  to  be  agitated  in  cases  of  this 
description  is,  whether  or  not  the  puty  has 
mated  bona  fide.  Nowif  it  beadnuttedthat 
tibat  is  the  true  principle;  yet  we  may  enter 
into  the  consideration  of  the  questioa  of 
caution,  for  it  is  a  part  of  bona  fides.  Aiid 
this  view  of  the  law  is  not  new,  fer  the 
principle  has  been  acted  on  inddentally-in 
sevend  cases,  as  in  Miller  v.  /2acf,(£)  and 
Grant  v.  yaughan.{S) 

Did  the  ^ailitiff  use  due  caution  ?  The 
facts  of  the  case  are  few.  A  person,  vrboee 
features  aipe  known,  but  whose  name  is 
not,  brings  a  bill  to  the  office  of  the  bill- 
broker,  tod  requests  that  it  may  be  dtsooimt- 
ed.  The  bill-broker  takes  tone  for  two 
hours  to  make  inquiries  respecting  the 
acceptors;  and  then  the  person  writes  a 
name  on  the  back  of  the  bill,  and  the  money 
is  paid,  but  no  inquiries  are  made  as  to  the 
person  himself,  hu  address,  or  th6  manner 
m  which  he  became  possessed  of  the  InU ; 
and  no  memorandum  is  kept  of  the  numbetv 
of  the  notes  with  which  the  pa3rmeat  is 
made.  So  that  it  is  rendered  impossible, 
by  the  conduct  of  the  bill-broker,  to  arrive 
at  a  knowledge  of  the  person  who  has  ob- 
tained money  for  the  bul. 

The  manner  in  which  the  Lord  Chief 
Justice  left  the  case  to  the  jury,  was  cer- 
tainly a  strong  way  of  putting  it ;  but  we 
cannot  say  that  jt  was  stronger  than  the 
fects  warnHHted.  If  it  had  been  the  custom 
of  the  plaintiff  to  discount  bills  without 
taking  any  precautionary  means  of  traciBg 
and  finding  out  the  persons  for  whom  he 
had  discounted  them,  then  he  did,  in  feet, 
follow  a  practice  as  convenient  for  the  dis- 
posal of  stolen  securities  of  this  description, 
as  if  he  had  placed  the  obnoxious  board  over 
his  door.  And  if  it  was  not  his  usual  cus- 
tom, then  he  deviated  in  this  instance  ftom 
the  proper  way  of  transacting  bunness,  and 
must  suffer  for  it. 

It  has  been  said  that  the  c<maequenoes  of 
this  decision  will  be  ii^urious  to  the  free  dr^ 
culation  of  bills  of  exchange,  and  be  detri- 
mental to  the  commerce  of  the  oountry. 
We  should  be  extremely  sorry  that  any  act 
of  ours  should  lessen  the  prosperity  of  these 
realms.  It  is  our  duty  to  proiisct  the  fair 
dealers,  and  not  to  afford  an  indemnii 

(9)  1  Burr.  459. 

(d>  d-Bitn;  1516.    1  Bl.  486. 
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to  those  who  act  under  suflpicious  circum- 
stances. We  cannot  shut  our  eyes  to  the 
drcumstances  that  occur  around  us.  Every 
one  must  have  remarked  that  robberies  of 
parcels  from  stage-coaches  have  much  in- 
creased of  late  years ;  and  we  cannot  but 
think  that  encouragement  is  given  to  the 
thieves,  by  the  easy  mode  of  disposing  of 
the  contents  when  they  consist  of  bills  .of 
exchange. 

We  do  not,  by  this  case,  require  more  of 
a  bill-broker,  than  that  he  should  use  a  rea- 
sonable degree  of  caution,  and  be  able  to 
give  information  respecting  the  persons  for 
whom  he  discounts  bills  of  exchmige. 

Ride  refused. 


1824,      ■) 
[ov.J^6.  } 


VAN  WART  r.  WOOLLST  ANO 
OTHERS. 


Nov 

A  foreign  hill  of  exchange  was  drawn  in 
fatfour  of  a  person,  to  be  put  to  the  account  of 
a  company  of  merchants. 

The  payee,  at  Bimangham,  paid  it  into 
his  bankers*,  at  Birmingham,  there  to  be  sent 
far  acceptance  to  the  drawees,  who  resided  in 
London,  It  was  sent  by  them  to  their  cor-* 
responding  bankers  in  London,  and  presented 
for  acceptance,  but  rejused.  No  notice  of  the 
non-acceptance  was  given  to  the  bankers  at 
Bhmmgim  or  to  tl^ payees. 

The  Court  held  that  the  payee  was  entitled 
to  recover  on  the  bill,  from  tite  bankers  at 
Birmingham,  as  much  as  was  really  due  to 
hirmfrom  the  drawers,  from  that  company  of 
merchants. 

Declaration — ^In  assumpsit,  against  the 
defendants,  as  the  bankers  and  agents  of  the 
pkintiflfv  for  neglecting  to  give  due  notice 
of  the  non-acceptance  of  a  bill  of  exchange 
which  the  plaintiff  had  delivered  to  them  to 
get  accepted,  in  consequence  of  which  laches 
the  plaintiff  alleged  diat,  as  the  payee,  he 
was  prevented  from  giving  due  notice  of 
the  dishonour  to  the  drawers,  and  also  to 
Messrs.  Irving,  Smith,  and  Holly,  who  had 
deb'vered  the  bill  to  the  plaintiff,  in  pay- 
ment of  a  debt  due  from  them  to  the  plain- 
tiff, and  whereby  the  plaintiff  also  alleged 
that  he  had  lost  his  remedy  against  the 
drawers  and  the  said  Messrs.  Irving,  Smith, 
and  HoHy. 

Plea — General  issue^ 


The  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  sittings,  in  London,  after 
Michaelmas  term  1823,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  fol- 
lowing case : — 

The  plaintiff,  residing  at  Birmingham, 
received  from  his  correspondents,  Messrs. 
Irving,  Smith,  and  Holly,  of  New  York,  in 
the  United  States  of  America,  a  bill  of  ex- 
change, of  which  the  followmg  is  a  copy : — 

"  Exchange  for  of  500. 

"  New  York,  6th  June,  1 81 8. 
"  Sixty  days  after  sight  of  this  first  of  ex- 
change (second,  third,  and  fourth  unpaid)  pay 
to  the  order  of  Mr.  Henry  Van  wart  five 
hundred  pounds  sterling,  value  received, 
which  charge  to  account  of  J.  A.  and  Co.,  as 
advised  by 

'*  Alexander  Crakston  and  Co." 
*'  To  Messrs.  Greg,  Lindsay,  and  Co. 
London." 

Enclosed  in  a  letter  as  follows : — 

"  New  York,  8th  June,  1818. 
«  Mr.  HenryVan  Wart— 
"Dear  Sir, — We  have  the  pleasure  to 
enclose  you  Alexander  Cranston  and  Co.'s 
first  of  exchange,  in  your  favour,  on  Messrs. 
Greg,  Lindsay,  and  Co.,  London,  for  sterling 
500/.,  say  five  hundred  pounds  sterling,  dated 
New  York,  6th  June,  1818,  at  sixty  days' 
sigbt,  as  a  further  remittance  on  account  of 
our  order  for  hardware. 

"  Respectfully  yours, 

"  Irving,  Smith,  and  Hollt." 
"  HenryVan  Wart,  Esq,  Merchant,  Birming- 
ham, per  ship  Amity,  via  Liverpool." 

On  Tuesday,  2d  July,  1818,  the  plaintiff 
delivered  the  said  bill  to  the  defendants, 
who  are  bankers  at  Birmingham,  to  get  it 
duly  accepted  by  the  drawees,  resident  in 
London ;  and  the  defendants  received  the 
bill  for  that  purpose,  and  forwarded  the 
same  on  the  following  day  to  their  town 
correspondents  and  agents.  Sir  John  Lubbock 
and  Co.,  bankers,  in  London,  who,  on  the  8th 
of  July,  presented  the  said  bill  to  the  drawees 
for  acceptance. 

The  drawees  having,  on  the  1st  Ju]y,l  818, 
received  advice  of  the  bill  being  drawn  from 
Cranston  and  Co.,  had  written  for  directions 
of  the  same  to  Messrs.  James  Alexander  and 
Co.  of  Bel&st,  in  Ireland ;  and  not  having 
received  any  reply  from  those  parties,  gave 
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the  following  unwser  toSii*  JolmLMb)>ockfind 
Co. : — *'  Mef&rs.  Greg  and  Co*  bav«  writtea 
for  advice ;  will  thank  Lubbock  and  Co.  to 
have  it  only  noted  for  the  present ;"  and  in  con«> 
sequence  of  such  request,  Messrs.  Lubbock 
and  Co.  did  not  fxotest  the  bill  for  non- 
aqceptance,  or  give  notice  to  t^ie  defendanta 
or  to  the  plaintiff  of  the  refuuf«l  to  accept 
until  by  letter  sent  post  oq  the  10th  of  Sep* 
tember,  in  the  year  1818,  and  rec^i^ed  by  the 
defendants  on  the  llth»  the  bill  having  been 
presented  for  payment  on  the  9th  of  Sep- 
tember, and  protested  on  that  day  for  non- 
payment. And  the  defendants  did  not  giye 
any  notice  to  the  plaintiff  of  the  refusal  of 
the  drawees  to  accept  the  bill  until  the  1 1th 
September,  1818,  being  the  day  the  defen- 
dants received  the  bill  from  L^ibbock  and 
Co.  This  was  the  first  notice  to  the  plain- 
tiff of  such  dishonour,  audh  noti^  beixig 
accompanied  with  a  prUeH  as  follows : — 

'*  On  this  day,  the  9th  September,  1818, 
at  the  request  of  Sir  John  Lubbock,  Bart., 
Lubbock,  Forster,  and  Cla^,  of  London, 
bankefs,  bearers  of  the  original  bHl  of  ex- 
change whereof  a  true  copy  is  on  the  other 
side  written,  I,  William  Aninisteadi  jun.  of 
London,  notary  public,  by  roysJ  authority 
duly  admitted  and  afHriped,  did  exhtt)it  th^ 
same  at  tlie  countinghouse  of  M^asrs.  Greg, 
Lindsay,  and  Co.,  without  the  city  of  Lo^ 
don,  on  whom  it  is  drawn,  and  speaking  to 
a  gentleman,  I  demanded  payment  thereof, 
the  limited  time  being  elapsed  since  the 
same  was  noted  for  non-acceptance ;  where- 
unto  he  answered,  this  bill  cannot 'be  paa^-y 
wherefore  I,  the  said  notary,  at  the  request 
aforesaid,  have  protested,  and  by  these  pre- 
sents do  flolrafinly  protest,  as  well  against 
the  drawers  and  indorsers  of  the  said  bill 
as  all  otkera  whom  it  may  concern,  for  ex- 
dianj^,  re-exchange,  and  all  costs,  charges, 
damages,  and  interests  suffered  and  to  be 
suffered  for  want  of  payment  of  the  said 
bill.  Thus  done  and  protested  in  London, 
in  the  presence  of  John  Harris  and  James 
Rogers,  witnesses. 

*^  Wic.  AaMiSTEADi  Jan.,  Notary  Public." 

The  said  defendants  were  for  some  time 
before,  and  at  the  time  when  the  bill  of 
exchange  was  delivered  to  them  as  aforesaid, 
the  general  bankers  of  the  plaintiff,  and 
invanablv  charged  the  plaintiff  ooaimifsio^ 
on  aU  tne  firansaction9  which  passed  be- 


tween t)ie  pi^iisktiff  aM  the  defendants,  as  his 
bankera,  an4  4id  e4luaU9r  lobaige  the  plain- 
ti^  pn  tbek  baB^kwig  aeeovnib  with  ooai- 
missioQ  <m  .^e  hill  of  excban^  at  the  nte 
of  6f.f^. cent. ;  and  the  defendewls  further 
dwrgad  the  paid  pla^tiffs  waAji  the  sun  of 
li.  10«.,  the  amount  paid  for  noting  for 
non-acceptance,  and  pxotestad  the  s^ime  for 
non-payment  and  charges,  aa  appears  by 
the  plamtifis'  pass-book  with  the  said  defen-> 
daata,  to  which  either  party  ia  at  liberty 
to  refer. 

On  the  9th  September,  1818,  the  aaid 
hill  was  presented  to  the  drawees  for  pay- 
ment, and  dishonoured.  The  drawees  had 
no  ftuids  or  effects  of  the  drawers  in  their 
hands  at  the  time  the  said  bill  was  originally 
drawn,  nor  at  any  time  prior  to  its  coming 
to  maturity,  nor  had  they  any  expectation 
of  assets  of  the  drawers  to  meet  the  bill ; 
but  the  dramrees  had  been  accustomed  to 
accept  for  the  aaid  drawers,  under  liie  g«a- 
lantee  of  Messrs.  J.  Alexander  and  Co.,  of 
Bel&gt,  for  10,000/.,  which  amount  had 
been  overdrawn. 

The  drawers  bad,  befoie  the  biU  was 
drawn,  been  accustomed  to  draw  on  the 
aaid  drawees  to  a  larger  amount  than  the 
sum  of  10,000/. ;  but  die  drawees  had  never 
accepted  any  bills  beyopd  the  guarantee  of 
10,000/.,  mdess  they  were  covered  by  odier 
resources.  The  drawees  had,  by  letter  of 
the  Sd  July,  1818,  addressed  to  tlie  drawers, 
declined  acceptii^  the  bill,  unless  they  should 
receive  further  advice  from  Messrs.  J.  Alex* 
f^lder  and  Cp. 

The  aai4  Alexander  Crai^ston  and  Co.. 
the  drawers,  became  bankrupts,  in  New  York, 
on  the  6th  of  Julv,  1818,  and  the  produce 
of  their  estate  will  be  about  fU^  in  the  pound* 

it  appeared  that  Messrs.  Irving,  Snuth» 
and  HoUy  enjoyed  the  plaintiff  to  purchase 
goods  for  them,  in  England,  by  conunissioQ* 
^x^^  had  ordered  goods  to  a  much  greater 
i^adount  than  the  bill  of  exchange,  whieh 
990^  were  ^ent  out  by  the  {uaintiff  to 
Africa:  The  bill  of  exchange  having  been 
remitted^  and  sent  by  Messrs,  Irving,  Smith, 
and  Holly,  to  the  plaint^,  for  and  on 
account  and  in  part  payment  q(  the  price  of 
^gooda. 

Messrs.  Irving,  Smith,  ipd  HoUy  did  piH 
indorse  their  names  on  the  bill  of  excbai^j 
and  were  wholly  unknown  to  the  de|(N^$l|M49< 
The  plaintiff  sent  the  hSi  ef  e^riuu^,  on 
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the  l£th  of  September,  1818,  to  Messiis. 
Irving,  Smith  and  Holly,  requesting  them 
to  pay  the  amount  of  the  bill  of  ex<£ange ; 
but,  on  the  9th  of  March,  1819,  they  wrote 
to  phuntif!^  and  refused  so  to  do,  returning 
the  hill  of  exchange,  and  insisting  that  they 
were  discharged  from  liability  to  make  such 
pajrment,  in  consequence  of  their  not  having 
had  due  notice  of  the  non-acceptance  of  the 
bill  of  exchange ;  whereu^n  the  plaintiff, 
on  the  1st  day  of  Api^l,  1819,  returned  the 
said  bill  of  exchange  to  the  defendants,  who 
refused  to  pay  the  same.  The  usual  time 
of  passage  from  England  to  New  York  and 
back  is  generally  about  ten  weeks. 

Mr.  Abraham^  for  the  defendants,  cited 
Smnyard  v.  Bimes{l\  and  Holbrow  v. 
WUkins.  (2) 

Mr,  Ckittyt  for  the  plaintiff,  cited  Owengon 
V.  Afor«tf,(d)ex  parte  Dickf{4s)  and  PhUUps 
V.  A8tlmg,{5) 

By  the  Court. — ^Iliis  was  an  action  of 
iugumpstt  brought  against  the  defendants, 
as  bankers  and  agents  of  the  plaintiff,  for 
neglecting  to  give  due  notice  of  the  non- 
acceptance  of  a  bill  of  exchange,  which  the 
plaintiff  had  delivered  to  them  to  get  ac- 
cepted. The  plaintiff  alleged  that  he  had 
been  prevented  from  giving  due  notice  of 
the  dishonour  to  the  drawer,  and  also  to 
Irving  and  Company,  from  whom  he  had 
received  the  bill,  and  who  would  not  be 
liable  to  pay  him,  as  they  would  if  they  had 
received  due  notice  of  the  dishonour, — ^by 
which  the  plaintiff  had  lost  his  remedy 
against  them. 

Upon  the  state  of  facts  set  forth  in  this 

special  case,  it  is  evident  the  defendants, 

who,  it  cannot  be  denied,  are  answerable  to 

their    London  correspondents,     had  been 

guilty  of  neglect  of  the  duty  which  they 

owed  to  the  plaintiff)  their  employer ;  from 

whom  they  received  a  pecuniary  reward  for 

their   services.     The  plaintiff  is  therefore 

entitled    to   maintain   an    action    against 

them  to  the  extent  of  any  damages  he  may 

have  sustained  by  their  neglect.     He  lays 

his  damage  in  two  respects ;  Ist,  iox  the 

loss  oi  hu  remedy  against  Irving,  Smith 

and    HoUy,   from  whom  he  received  it: 


(ty  5  Maule  and  Selw.  63. 

(9}  X  Bam.  and  Cress.  10.  Law  Jotttn.  vol.  i.  p.  1 1. 

(5)  T  TeimRep.64. 

(4>  e  id.  142. 

(5)  9  Taunt.  Rep.  206. 

Voi.m.   K.B. 


ISdly,  by  the  loss  of  his  remedy  against  the 
drawer  of  the  bill. 

If,  as  between  the  plaintiff  and  Irving, 
Smidk  and  Holly,  he  has  made  the  biU  liis 
own,  and  cannot  call  on  them  for  the 
amount,  his  damage  will  be  to  the  full 
amoimt  for  which  the  verdict  has  been 
obtained.  The  amount  of  his  loss  has  not 
been  inquired  into,  or  ascertained,  and  is 
probably  much  less  than  the  amount  of  the 
bill.  We  are  of  opinion  the  plaintiff  has 
not,  as-  between  him  and  Irving,  Smith, 
and  Holly,  made  the  bill  his  own.  We 
think  he  might,  notwithstanding  notice  of 
non-acceptance,  have  received  from  them 
the  amount  of  the  bill,  in  an  action  for 
money  paid;  or  if  he  had  notice  of  dishonour 
before  he  sent  the  goods,  for  which  they 
had  ordered  him  to  pay>  he  might  have 
returned  the  bill,  and  abstained  from  buy- 
ing or»selling. 

It  will  have  been  observed,  that  Irving 
and  Co.  sent  the  bill  to  the  plaintiff  with- 
out any  indorsement/  payable  to  his  own 
order-;  and  tiie  counsel  for  the  plaintiff 
were  under  the  necessity  of  arguing  the 
case  as  if  they  were  arguing  it  for  Irving 
azid  Co.  in  an  action  brought  against  them 
by  the  plaintiff;  and  it  was  contended  that 
Irving  and  Co.  were  entitled  to  notice  of 
non*acceptanc^  in  this  case,  as  they  would 
have  been  by  the  law  of  merchants,  in  case 
of  a  bill  being  indorsed  by  them  to  the 
plaintiff:  but  no  authority  was  stated  that 
maintains  such  a  proposition.  The  case  of 
Snmyeard  v.  Bcmei  is  an  authority  tlie  other 
way. 

If  a  person  deliver  a  bill  to  another 
without  indorsing  his  own  name  on  it,  he 
does  not  subject  himself  to  the  obligation 
of  the  law  of  merchants :  he  cannot  be  sued 
on  such  a  bill  by  the  person  to  whom  he 
delivers  it,  or  any  other ;  and  as  he  doesi 
not  subject  himself  to  the  obligation,  he  is 
not  entitled  to  the  advantage.  If  the  owner 
of  a  bill  sell  it  without  his  indorsement,  he 
is,  generally  speaking,  liable  to  no  action. 
If  he  deliver  it  wiu  his  indorsement  for 
any  other  consideration,  antecedent  or  con- 
comitant, all  the  circumstances  must  be 
inquired  into,  to  ascertain  if  he  was  subject 
to  any  responsibility.  If  the  bill  be  deli- 
vered and  received  as  an  absolute  discharge, 
he  will  not;  if  otherwise,  he  will.  The 
mere  fact  of  receiving  such  a  bill  does  not 
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show  it  as  received  in  discharge :  this  was 
done  in  Bishop  v.  Rowe,(6)  The  facts  of 
this  case  were  these :  Irving  and  Co.  resid- 
ed in  America,  and  employed  this  defen- 
dant to  purchase  hardware ;  by  accept- 
ing this  employment  he  became,  as  between 
him  and  them,  th^ir  agent.  The  bill  is 
drawn  on  persons  residing  in  London :  the 
plaintiff  could  not  be  expected  to.  present 
the  bill  himself ;  it  must  have  been  under- 
stood he  was  to  do  this  through  the  medium 
of  another  person.  He  employed  persofas 
in  the  habit  of  transacting  such  business 
for  him,  on  whose  punctuality  he  might 
reasonably  rely.  In  doing  this  he  did  all 
that  was  incumbent  on  him  as  between  him 
and  Irving  and  Co.  If  he  is  personally 
in  no  default  as  to  them,  he  is  not  amena- 
ble to  them  for  tlie  default  of  the  persons 
whom  he  employed  under  such  circum- 
stances. 

In  the  course  of  the  argument,  the  situa- 
tion of  Irving  and  Co.  was  compared  to 
that  of  a  guarantee.  The  decisions  that 
have  taken  place  on  actions  brought  against 
guarantees,  warrant  the  propositions  before 
mentioned  ;  namely,  that  the  nature  of  the 
transaction,  and  the  circumstances  of  the 
particular  case,  are  to  be  considered.  In 
Warrington  v.  FurboTyiJ)  a  commission  of 
bankrupt  was  issued  against  the  acceptor 
before  the  bill  became  due;  presentment 
for  payment  to  him  was  held  unneces- 
sary. Phillips  v.  Astlpigy  stood  on  a 
different  ground.  In  that  case  the  bill 
was  not  presented  for  payment  when  it  be- 
came due,  as  it  ought  to  have  been.  Two 
days  afler,  notice  that  it  was  unpaid  was 
given  to  the  drawet,  for  whom  the  defen- 
dant was  guarantee.  No  notice  was  given 
to  the  defendant.  The  drawer  and  the  ac- 
ceptor had  been  solvent  for  many  months, 
and  it  was  not  till  they  became  bankrupts 
that  any  claim  was  made  upbn  the  defen- 
dants. Under  these  circumstances,  because 
the  necessary  steps  were  not  taken  to 
obtain  from  the  parties  to  the  bill  payment 
while  they  continued  solvent,  the  Court 
held  the  guarantee  to  be  discharged.  In 
Holbron  v.  Wilkins  the  acceptors  were 
known  to  be  insolvent.  Some  da3rB  afler 
that  fact  was  known,  the  plaintiff  wrote  to 
them  to  desire  them  to  accept  new  bills. 

(6)  3  Maule  and  Selw.  Kep.  362. 

(7)  8  East  Rep.  242. 


The  bill  was  not  presented  for  payment 
when  due,  nor  any  notice  given  to  the 
defendants.  It  did  not  appear  that  the 
defendants  sustained  any  damage :  on  this 
ground  the  Court  held  the  guarantee  was  not 
aiiected.  These  decisions  show  that  cases 
of  this  kind  depend  on  the  circumstances 
peculiar  to  each.  In  the  present  case,,  it 
does  not  appear  that  Irving  and  Co:  have 
sustained  any  damage  by  want  of  notice  of 
the  non-acceptance. 

The  drawer  was  not  entitled  to  such 
notice;  he  sustained  no  injury.  He  had 
been  bankrupt  some  months  before  the 
notice  of  non-acceptance  could  have  reached 
Irving  and  Co.  Nothing  appears  to  show 
that  they  looked  for  any  'remedy  against 
him  or  his  estate,  if  they  could  even  have 
had  any.  This  does  not  appear;  and  the 
circumstances  under  which  the  bill  was 
received  are  not  disclosed:  possibly  they 
may  have  considered  Irving  and  Co.  only 
accountable  in  case  it  was  accepted. 

As  to  the  supposed  loss  of  the  drawer, 
l^e  amount  of  it  has  not  been  inquired 
into,  or  ascertained.  Perhaps  it  may  be 
merely  nominal;  and  if  it  is  so,  the  plaintifF 
is  entitled  to  a  verdict  for. nominal  da- 
mages. 

To  do  justice  to  these  parties  the  case 
must  be  again  submitted  to  a  jury,  to  ascer- 
tain the  anH>unt  of  this  loss,  it  being  clear- 
ly understood  that  the  plaintifF  is  entitled 
to  the  verdict,  unless  the  parties  can  agree 
in  the  amount^  and  correct  this  verdict 
accordingly,  which  would  be  highly  ad- 
vantageous to  all  the  parties. 

Rule  for  a  new  trial. 


1824 
Nov 


4.     > 
.6.  > 


fVacttee.-^TOVMQ  v,  miller. 


A  cause  was  rejerred  to  two  arbitrators^ 
with  liberty  for  them,  if  they  could  not  agree, 
to  choose  a  thrrd,  and  the  award  of  any  two 
of  them  was  to  be  good.  The  two  arbitrators, 
not  being  able  to  make  an  award,  agreed  that 
they  should  cast  lots,  and  that  they  should 
each  name  a  person,  from  whom  the  winner 
should  choose  the  third  arbitrator ;  who  was 
so  chosen. 

The  Court  held  that  the  third  arbitrator 
had  been  improperly  appointed,  and  set  aside 
the  award. 
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Mr.  Twdal  show.ed  ca^se  against  a  rule 
nisi  fot  Beitmg  aside  an  award. 

It  appeared  that  on  the  21st  ot  March 
18Sd,  a  cause  between  the^e  parties  was, 
by  a  judge's  order,  referred  to  two  persons 
by  name,  and  such  other  person  as  they 
should  appoint,  previous  to  their  entering 
upon  the  arbitration,  so  that  they,  or  any 
two  of  them  should  make  and  publish  their 
award  in  writing,  and  ready  to  be  delivered 
to  the  parties,  or  either  of  them  requiring 
the  same,  on  or  before  the  1st  day  of  Trinity 
term  then  next,  with  power  for  the  said  ar- 
bitrators, or  any  two  of  them  to  enlarge  the 
time  for  making  the  award ;  that  the  time 
for  making  the  award  was  enlarged  by  the 
two  persons  before  the  appointment  of  the 
third  arbitrator ;  that  the  two  persons  not  be- 
ing able  to  agree  in  naming  a  third  arbitrator, 
it  was  agreed  between  them  to  throw  up  for 
such  choice,  and  that  each  of  them  should 
respectively  fix  upon  one  man  on  each  side; 
the  one  of  whom  should  be  chosen  by  the 
person  to  whose  lot  it  came  to  choose,  when 
it  fell  to  the  lot  of  one  of  them  to  choose  the 
third  arbitrator,  who,  on  the  10th  of  Febru- 
ary 1824,  was  by  the  two  persons  duly 
appointed ;  and  that  the  third  arbitrator  and 
one  of  the  other  persons,  on  the  1  Odi  of  April 
1 824,  made  and  published  their  award. 

Mr.  Ttiuia/ objected — First,  that  the  time 
was  enlarged  before  the  third  arbitrator 
was  appointed.  Secondly,  that  the  third 
arbitrator  was  appointed  by  lot : '  Neaie  v. 
Ledger,  (1)  and  Wells  v.  Cooke.  (2) 

By  the  Court. — ^This  award  must  be  set 
aside.  The  arbitrators  agree  that  each  of 
them  shall  appoint  a  man,  and  then  that  they 
shall  toss  up ;  so  that  the  agreement  to  toss 
is  made  before  they  know  who  the  persons 
are.  It  does  not  appear  that  one  of  the 
arbitrators  had  approveid  of  the  umpire;  if 
the  names  had  been  agreed  on»  then  they 
might  have  cast  lots ;  and  this  case  would 
have  been  distinguishable  from  the  case  of 
Neale  ▼.  Ledger:  but  tossing  up  in  this 
Bianner  is  tossing  up  for  the  award;  if 
both  had  named,  and  each  had  approved 
of  the  other's  choice,  then  they  might  have 
tossed ;  but  here  the  one  did  not  in  ex- 
press terms  say  that  he  approved  of  the 
nominee  o£  the  other. 

Rule  absolute. 

(1)  16EutRep.5l. 

{t)  t  Barn,  and  Aid.  Rep.  218. 


1824.    \ 
fov.  6.  3 


Practice. — the  kiko  ».  John 

Nov.  6.    i  GITTUS  AND  OTHERS. 

When  the  Court  of  Ktn^s  Bench  grants  a 
habeas  corpus  that  a  prisoner  may  be  ad- 
mitted to  bail  for  a  crime,  they  always  direct 
a  certiorari  to  issue,  to  bring  tlie  d^sitixms 
into  that  court. 

If  the  party  is  poor,  they  will  order  him  to 
he  bailed  before  two  magistrates  in  the  country, 

Mr,  Godson  moved  for  a  habeas  corpus  to 
bring  up  the  body  of  John  Gittus,  a  prisoner 
confined  in  the  gaol  at  Worcester,  that  he 
might  be  admitted  to  bail. 

It  appeared  that  John  Gittus  and  others 
had  been  found  guilty,  on  a  coroner's  in- 
quisition, of  manslaughter  ;  but  that  there 
were  many  circumstances  to  show  that  he 
was  innocent  of  the  crime. 

Mr.  Godson  prayed  that,  as  the  party  was 
poor,  he  might  be  bailed  before  two  ma- 
gistrates in  the  country. 

By  the  Court. — ^Let  a  rule  l>e  served  on 
the  ocMToner  and  the  next  of  kin  of  the  de- 
ceased man  ;  and  at  the  same  time  let  a  writ 
of  certiorari  issue  to  remove  the  inquisition 
and  depositions  into  this  court. 

As  die  party  swears  tliat  he  cannot  bear 
the  expenses  of  a  journey  to  London,  let  the 
rule  be  drawn  up  that  he  may  be  admitted 
to  bail  before  two  magistrates  in  the  country. 

Rule  accordingly. 


Practice. — lovie  v.  lomoster. 


1824.     \ 
Nov.  12.  3 

It  is  irregular,  in  an  affidavit  to  hold  to 
bail,  to  say  that  a  bill  of  excfumge  purports 
to  be  indorsed  by  a  party. 

Mr.  Thesiger  showed  cause  against  a  rule 
nisi  for  setting  aside  a  bail  bond. 

It  appeared  that  the  defendant  had  been 
arrested  for  a  debt  due  on  a  bill  of  ex- 
change ;  that  m  the  affidavit  to  hold  to  bail, 
the  bill  was  described  as  purporting  to  have 
been  indorsed  by  the  party. 

By  the  Court. — ^The  affidavit  is  not  suf- 
ficiently certain  as  to  tlie  character  of  the 
parties.  It  is  not  regular  to  say,  in  an'  affi- 
davit to  hold  to  bail,  that  a  hill  o£  exchange 
purports  to  have  heen  indor8e<l  by  a  party. 

Rule  absohUe, 
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18 
Nov 


24.      "> 
.  12.  3 


Practice, — hensom  t.  heckle* 


A  cause  was  referrtd  to  arbitration  by  a 
judge* 8  order  containing  the  usual  conditions^ 
that  the  arbitrator  might  examine  the  parties^ 
and  tfuU  neither  of  them  should  file  a  biU  in 
equity.  The  arbitrator  aivarded  that  a  sum 
of  money  was  due  from  the  plaintiff  to  the 
defendant.  The  plaintiff  objected  that  the 
defendant  had  not  supported  his  claim  by  any 
witness,  and  wished  to  be  permitted  to  file  a 
bill  in  equity. 

The  Court  would  do  nothing  more  than 
refer  it  back  to  the  same  arbitrator. 
"  Mr.  Abraham  showed  cause  against  a 
rule  n»t,  to  discharge  so  much  of  a  judge's 
order  referring  a  cause  to  arbitration,  as 
restrained  the  plaintiff  from  filing  a  bill 
in  equity. 

It  appeared  that  many  dealings  had  taken 
place  between  the  plaintiff  and  the  de- 
fendant, and  bills  of  exchange  had  been 
given ;  that  the  cause  had  h&exi  referred  to 
a  gentleman  at  the  bar,  by  a  judge's  order 
containing  the  usual  clauses,  that  he  might 
examine  the  parties ;  and  that  neither  party 
should  file  a  bill  in  equity. 

It  further  appeared  that  the  arbitrator 
had  examined  the  defendant  himself,  and 
that  he  had  awarded  a  sum  of  money  to  be 
due  to  the  defendant. 

It  was  objected  against  the  validity  of  the 
award,  that  the  plaintiff  had  made  out  his 
claim  by  witnesses ;  whereas  the  defendant's 
claim  rested  on  his  own  statement,  unsup- 
ported by  any  other  evidence. 

By  tlie  Court. — We  cannot  say  that  the 
arbitrator  has  acted  in  any  manner  inoorw 
rectly.  However,  that  the  parties  may  be 
fully  satisfied,  let  this  rule  be  discharged, 
unless  the  plaintiff  pay  into  court  the  sum 
awarded,  and  consent  to  refer  the  cause 
back  to  the  same  arbitrator. 

Rule  accordingly., 


1824 
Nov 


.22.  3 


Practice. — isaac  v.  leviek. 


If  there  be  two  writs  out  against  a  party 

for  the  same  cause  of  action,  one  into  thecosmty 

of  Middlesex,  ana  the  other  into  the  city  of 

London,  ar^d  t/ic  person  upon  being  arrested  m 


Middlesex  eioe  a  baU  bond,  and  he  after  " 
wards  upon  beingarrested  in  the  city  of  London 
give  another  bail  bond,  the  Court  wiU  not  re- 
lieve him  from  the  latter  bail  bond. 

Mr.  Gumey  showed  cause  against  a  rale 
nisi  for  setting  aside  a  bail  bond. 

It  appeared  that  the  defendant  had  beea 
arrested  in  August  last,  in  the  county  of 
Middlesex,  when  he  gave  a  bail  bond  to  the 
Sheriffof  Middlesex ;  and  that  he  had  lately, 
for  the  same  cause  of  action,  been  arrested 
in  the  city  of  London,  and  also  given  a  bail 
bond  to  tlie  Sheriffs  of  London. 

It  further  appeared,  that  the  two  writs 
were  issued  at  the  same  time,  and  that  the 
defendant,  when  arrested  in  the  city  of 
London,  did  not  inform  the  officer  that  he 
had  given  a  bail  bond  to  the  Sheriffof  Mid- 
dlesex, for  the  same  cause  of  action. 

By  the  Court. — ^We  cannot  relieve  the 
defendant.  It  is  by  his  own  imprudence 
that  lie  has  given,  two  bail  bonds.  If  he  had 
informed  the  officer  who  arrested  him  in  the 
city  of  London,  that  he  had  been  arrested 
for  the  same  cause  of  action  in  the  county 
of  Middlesex^  and  had  given,  a  bail  bond, 
he  would  not  have  been  required  to  give 
one  to  the  Shmffii  of  London. 

Rule  discharged. 


1824 
Nov 


24.      \ 
.22.  3 


Practice. — AKomrMous. 


The  efidavit  to  change  the  venue  m  an 
paction  on  a  specialty,  tmder  particular  dr^ 
cumstances,  must  set  forth  the  names  of  the 
fntnesses» 

Mr.  Oeorge  moved  to  change  the  venue 
in  an  action  of  debt  on  a  bond,  under  spe- 
cial circumstances. 

In  the  affidavit,  the  names  of  the  witnesses 
were  not  set  forth. 

By  the  Court. — ^In  an  affidavit  to  8iq»port 
a  motion  to  change  the  venue  m  an  action 
on  a  specialty,  the  special  circumstances 
must  be  fully  set  forth,  and  the  Court  must 
be  informed,  not  only  of  the  names  of  the 
witnesses,  but  whether  they  will  give  evi- 
dence in  the  county  into  which  it  is  intended 
to  cfaai^  the  venue. 

Rule  refused. 
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1824,  >  «     ,. 
Nov  22  C  "^^''^^' — ■''"*  '^''^^  "^^  COWKLt, 

7Atf  Coier/  tpti?  no^  grani  an  information 
quo  warranto,  at  the  instance  of  a  relator  who 
is  as  culpable  as  the  person  against  whom  the 
information  is  to  be  fled, 

Mr,  Tisuial  showed  cause  against  a  rule 
nisi  for  an  information  in  the  nature  of  a 
quo  warranto. 

It  appeared  that  the  rektor  was  in  the 
same  situation  as  the  person  against  whom 
the  motion  wais  made. 

Byi  the  Conart, — ^It  has  been  the  practice 
of  this  court,  not  to  grant  an  information  in 
the  nature  of  a  quo  warrasUo^  at  the  instance 
of  a  person  who  is  as  culpable  as  the  per- 
son against  whom  the  information  b  to  be 
filed. 

Ride  discharged. 


1824 
Nov 


24,      > 
.  23.  > 


Practice. — ^DOE  e.  rob. 


1824. 
Nov. 

The  title  of  the  Affidavit  for  judgment 
against  the  casual  ejector^  should  state  by 
whom  the  demise  is  made. 

Mr.  Stears  moved  for  judgment  against 
the  casual  ejector. 

The  a£Sciavit  was  styled  Doe.  v.  Roe. 

By  the  Court. — That  is  not  sufficient; 
the  title  of  the  affidavit  should  state  by 
.whom  the  demise  is  made. 

Rule  refused. 


1824 
Nov.  23 


53.  > 


Practice. — ^IK  the  matter  of 


POWELL. 


When  a  person  has  once  broken  the  Rules 
of  the  King*s  Bench^  the  Court  will  not  order 
mm  to  have  the  rules  again  without  he  first 
obtain  tite  leave  of  the  Marshal. 

Mr.  Clarkson  moved  that  Mr.  Powell 
might  be  allowed  the  rules  of  the  King's 
Bench. 

It  appeared  that  the  rules  had  been  flow- 
ed to  him  once,  but  that  he  had  broken 
them. 

By  the  Court. — ^We  shall  not  order  the 
Marshal  to  allow  him  the  rules,  but  we 
will  permit  th^  Marshal  to  allow  them  if 
he  thinks  proper. 

Rule  Mccordingly. 


U.     1 

.27.  3 


Practice. — ^the  taNo  v.  tre- 


MEANE. 


If  an  indictment  be  quashed  by  a  judge, 
who  will  not  try  it  because  there  are  defects 
apparent  on  the  face  of  it^  and  nothing  is 
said  about  costs;  and  tjflerwards  another  InU 
for  the  same  offence  be  found — the  Court 
will  not  order  the  prosecutor  to  pay  the  costs 
of  the  first  ineUctment. 

Mr.  Carter  moved  for  a  rule  to  show 
cause  why  the  prosecutor  should  not  stay 
all  proceedings  on  a  second  indictment  until 
the  defendant's  costs  had  been  paid. 

It  appeared  that  at  the  Summer  Assizes, 
1823,  for  the  County  of  Cornwall,  an 
indictment  for  perjury  against  the  defen- 
dant was  found;  that  it  was  removed  by 
writ  of  certiorari  into  the  Court  of  King's 
Bench  by  the  prosecutor;  that  notice  of 
trial  was  given  by  the  prosecutor,  where- 
upon the  defendant  subpoened  several  wit- 
nesses, who  attended  at  the  assizes,  and  was 
otherwise  fully  prepared  to  take  his  trial  \ 
that  when  the  indictment  was  called  on,  Mr. 
BaropGarroW  refused  to  try  the  Indictment, 
on  the  ground  that  it  was  bad  in  law;  that 
another  indictment  was  by  the  same  prose- 
cutor, and  for  the  same  supposed  peijury, 
preferred  at  that  assizes,  and  found  a  true 
bill ;  that  the  same  had  been  removed  into 
the  Court  of  King's  Bench,  and  that  the 
defendant  had  been  called  upon  to  plead 
thereto. 

Mr.  Carter  contended  that  when  the 
Court  thought  proper  to  quash  an  indict- 
ment fi>r  defects  ap]^arent  on  the  &ce  of  it, 
it  was  always  done  on  the  condition  that  the 
prosecutor  might  prefer  another  bill  upon 
payment  of  costs  ;  but  he  admitted  thdt  he 
could  not  find  a  precedent  in  the  books  for 
a  similar  application  to  the  present. 

By  the  Court. — ^If  there  had  been  a  pre- 
cedent of  a  motion  similar  to  that  now 
made  to  the  court,  we  might  have  followed 
it;  but  we  think  that  we  cannot  establish  a 
new  rule  that  a  prosecutor  whose  bill  has 
been  quashed,  shall  not  be  at  liberty  to 
prefer  another  until  he  has  paid  the  expen- 
ses attendant  on  the  fir9t.  It  is  a  different 
case  when  it  is  made  a  condition  fi>r  quash- 
ii^  the  indictment  instead  of  trying  it,  that 
the  costs  shall  be  paid  before  another  biU 
,is  prefened* 

Rule  refused. 
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WtLKlKSOK     AKD    0THBX8,    V. 
JOHNSTON  AND  OTHERS. 


Three  Inlle  t>f  exchange  were  presented 
for  pajfnuM  at  ike  place  named  in  Ae  accepF- 
iance*  The  Notary  EiMiCi  obeerving  among 
the  indoreemenU  the  names  of  Heywood  OM 
Co,t  country  hankers^  to  whom  the  pkan^s 
were  the  town  hankers,  applied  to  ihev^  to 
pay  the  hills  for  the  honour  of  the  coimtry 
bankers.  The  bills  were  immediately  paid^ 
and  the  elerk  struck  his  pen  through  the 
names  of  the  subsequent  indorsers,  Brfore 
fee  0*  clock  it  was  discovered  that  the  bills  had 
been  forged,  and  also  the  names  of  Heywood 
and  Co,  Notice  was  imsnediately  given  to 
the  defendaniSf  for  whom  the  notary  hadpr^ 
sentedthelnllSf  and  a  demand  was  made  for 
roMyment  of  the  money,  which  was  refused. 
The  defendants  had  sufficient  time  to  gwe  the 
subsequent  indorsers  notice  of  the  diMonour, 

The  Coart  held,  \st.  That  the  money  had 
been  paidtkrougha  mistake,  arising  as  much 
from  the  fault  of  the  defendants,  as  from  the 
negligence  of  the  pUant^s ;  and,  as  notice  of 
it  had  been  given  to  the  dtfendants  m  time  to 
secure  thenssehes  from  lass,  that  they  ought 
not  to  ekmn  the  money,  idly.  That  as  the 
erasure  of  the  indorsements  was  made  by  a 
mistake  capable  of  explanation,  it  did  not 
•  vary  the  rights  if  the  parties. 

Declaration — In  aBsumpsit  fi)r  money 
lent  and  advanced,  for  money  paid  out  and 
expended,  and  for  money  had  and  received. 

Plea — General  issue. 

Tlie  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Michael- 
mas  term,  1828,  in  London;  when  a  verdict 
was  found  for  the  plaintifGi,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

About  eleven  o'clock  on  the  morning  of 
Monday,  8rd  February,  1828,  a  Notary 
Public  who  had  been  employed  by  Messrs. 
Smith,  Payne  and  Smith,  to  note  three 
bills  of  eicchange  which  became  due  on 
the  Saturday  preceding,  and  which  he  had 
on  that  day  presented  for  pa3nneAt  at  the 
house  of  Miessrs.  Masterman  and  Co., 
where  they  were  made  payable,  and  reAised 
payment,  called,  in  consequence  of  the  dis- 
honour of  the  bUls,  but  without  any  order 
from  Smith,  Payne  and  Smidi,  with  the 
bills  at  the  banking  house  of  the  t^amtiiA, 
who  carry  on  trade  and  business  fai  partaer- 
sbip  to^getber  as  bankers,  in  London,  for 


the  purpose  of  the  same  being  taken  up  by 
the  plaintifis,  for  the  honour  and  qn  account 
of  Messrs.  A.  Heywood,  Sons  and  Co. 
who  appeared  to  be  indorsers  upon  the  biUs, 
ftnd  whose  London,  bankers  the  plaintifli 
^hen  were  and  still  are. 

The  following  are  copies  of  the  bills  of 
exchange,  and  of  the  several  indorsements 
thereon«  vis. 

*' Liverpool,  October  80,  1822. 
"  No.      -f 214.  lOf. 

**  Three  months  after  date,  pay  to  the 
order  of  Charles  Thooo^won,  Esq.  two 
hundred  and  fourteen  pounds,  ten  shillings 
Stirling,  value  received,  as  advised. 

"  CaoFPEK,  Bbnsow  and  Co. 

*'  To  Messrs.  Birley  and  Hornby,  Man- 
chester, to  be  paid  at  Masiennan's,  London." 

Accepted  dius :  **  Birley  and  Hornby — 
P.  F.  Lawson." 

Indorsed  thus  :  "  Charles  Thompson — 
A.  Heywood,  Sons  and  Co« — Pay  to  the 
order  of  Mr.  Heniy  G.  Harvey,  Greorge 
Green7->Henry  G.  Harvey — ^Piiy  Messrs. 
H.  and  J.  Johnston  and  Co.  or  order, 
Gordon,  Batt  and  Co.^ — H.  and  J.  J<^mston 
and  Co." 

"Liverpool,  October  80,  1822. 
.''No.      J:\87.  8#.  4^ 

**  Three  months  after,  date,  pay  to  the 
order  of  Charles  Thompson,  Esq.  one 
hundred  and  eighty-seven  pounds  eight 
shillings,  and  four-pence,  value  received. 

*'  CaOPPBR,  BXNSON   ANO  Co. 

•''  To  Messrs.  Birley  and  Hornby,  Man- 
chester." 

Accepted  thus  :  "  Birley  and  Hornby — 
P.  F.  Lawson,  pajrable  at  Masterman's, 
London/* 

Indorsed  thus  :  **  Charles  Thompson — 
A.  Heywood,  Sons  and  Co. — Pay  to  the 
order  of  Mr.  Henry  G.  Harvey,  George 
Green— Henry  G.  Harvey — Pay  to  the 
order  of  Messrs.  H.  and  J.  Johnston  aad  Co. 
value  of  Patrick  and  Henry;  Edward 
Trini*-^H.  and  J.  Johnston  and  Co;" 

"Liverpool,  October  SO,  1822. 
"No.      -£187.  8s.  M, 

"  Three  months  after  date,  pay  to  the 
order  of  Charles  Thompson,  Esq.  one  hun- 
dred and  eighty-seven  pounds,  eight  shil- 
lings, and  four-pence,  value  received. 

"Cropper,  Benson  anp  Co. 

"  To  Messrs.  Birley  and  Hornby,  Man- 
chester." 
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Accepted  thus  :  "  Birley  and  Hornby — 
P.  F'.  Lawson,  payable  at  Masterman's, 
London." 

Indorsed  thus  :  "  Charles  Thompson — 
A.  Heywood,  Sons  and  Co. — Pay  to  the 
order  of  Mr.  Henry  G.  Harvey,  George 
Green— rHenry  Gi  Harvey — ^Pay  Messrs. 
H.  and  J.  Johnston  and  Co.  or  order; 
Gordon,  Batt  and  Co. — H.  and  J.  Johnston 
and  Co." 

The  notary  who  presented  the  bills  at 
the  house  of  the  plaintiffs,  was  employed  .to 
present  and  note  them  as  aforesaid,  by 
Messrs.  Smith,  Payne  and  Smith,  bankers, 
in  London,  who  held  the  same  as  the  bankers 
and  agents  of  the  defendants,  who  are  in 
partnership  together. 

The  plaintiffs  believing  that  the  bills  were 
genuine  bills,  and  that  Uie  indorsement  in 
we  names  of  A.  Heywood,  Sons  and  Co., 
was  their  genuine  indorsement,  did  take  up 
the  same  for  the  honour,  and  on  the  account 
of  A.  Heywood,  Sons,  and  Co.,  and  did 
forthwith  pay  to  the  notary  who  presented 
the  biUs,  the  sum  of  589^  6s,  Sd,  being  the 
amount  of  the  several  bills,  which  was  car- 
ried by  the  notary,  and  paid  to  Messrs. 
Smith,  Payne  and  Smith,  as  the  bankers  of 
the  defendants ;  and  the  clerk  of  Messrs* 
Smith,  Payne  and  Smith,  immediately  en- 
tered the  same  in  their  country  book,  as 
follows : — 

Birley,  C80S,  of  187    8    4     Sd  February. 
Do.  187    8    4 

Do.  214  10    0 

But  in  consequence  of  the  notice  herein- 
after stated,  they  said  that  they  should  not 
pay  the  same  to  the  defendants,  and  there- 
upon entered  the  money  in  a  suspense  ac- 
count; but  notwithstanding  such  notice, 
they  afterwards  paid  over  the  same  to  the 
defendants. 

The  clerk  of  the  plaintifl^,  upon  paying 
the  sum  to  the  notary,  struck  out  all  the  in- 
dorsements on  the  bills,  subsequent  to  that 
of  Messrs.  Heywood,  Sons  and  Co. 

Immediately  after  the  bills  were  so  paid 
by  the  plaintim,  it  was  discovered  thkt  the 
same  were  not  genuine  bills  ;  but  that  the 
names  of  the  drawers  and  acceptors,  and  the 
names  of  A.  Heywood,  Sons  and  Co.,  on 
whose  account  the  payments  had  been  made, 
^ere  forgeries. 


Upon  the  same  day,  and  before  tlie  hour 
of  one  o'clock,  the  plaindfis  gave  notice  to 
the  defendants,  and  also  to  Messrs.  Smith, 
Payne  and  Smith,  that  the  bills  were  dis- 
covered not  to  be  genuine  bills ;  that  the 
same  were  forged  in  the  particulars  before 
mentioned,  and  as  well  Messrs.  Smith, 
Payne  and  Co.,  as  also  the  defendants  were 
at  the  same  time  informed,  that  the  names 
of  the  indorsers,  subsequent  to  the  indorse- 
ment purporting  to  be  the  indorsement  of 
A.  Heywood,  Sons  and  Co.,  had  been 
stnick  out  by  mistake,  and  under  a  belief 
that  the  indorsement,  purporting  to  be  the 
indorsement  of  A.  Heywood,  Sons  and  Co., 
was  genuine ;  and  the  plaintiffs  then  de- 
manded of  Messrs.  Smith,  Payne  and 
Smith,  and  of  the  defendants,  the  money 
which  had  been  paid  by  the  plaintiffs  as 
foresaid,  which  Messrs.  Smithy  Payne  and 
Smith,  and  the  defendants  refused  to  return. 

It  was  afterwards  agreed  (without  pre^ 
jiidice,)  by  the  plaiilti£&  and  defendants, 
that  the  defendants  should  return  the  bills 
to  the  indorsers  firom  whom  they  received 
tfiem,  which  was  done  accordingly ;  and 
such  indorsers  had  due  notice,  as  well  of  the 
presentation  of  the  bills  of  exchange  at  the 
place  where  payable,  and  their  being  dis- 
honoured, as  also  of  the  circumstances  above 
detailed ;  but  the  indorsers  refused  to  take 
them  up  on  the-groimd  that  the  bills  had 
been  paid  by  the  plaintiffs  ;  and  also  on  the 
ground  that  the  indorsements  before  men- 
tioned had  been  struck  out,  and  that  ^e 
indorsers  had  thereby  lost  their  remedy 
over. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  entitled  to 
recoven 

Mr.  Tmdal^  for  the  plaintiffs,  contended 
that  they  did  not  stand  in  any  relation  to 
the  parties,  so  as  to  make  it 'a  duty  on  them 
to  pay  it ;  and  therefore  that  they  might  be 
considered  as  having  paid  it  at  the  request 
of  the  defendants.  He  distinguished  this 
case  from  those  of  Smith  v.  Chester ^{\)  and 
Pricey, Nealeji^^)  and  assimilated  it  to  Jones 
V.  Ryde^^S)  and  Bruce  v.  Bruce,  (4) 

Mr,  ParkCy  for  the  defendants,  admitted 
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that  an  action  would  lie»  if  the  money  had 
been  paid  on  a  mlsitake  in  fact,  but  that 
there  were  two  exceptions  to  that  rule ; 
first,  where  the  party  paying  was  more  in 
fault  than  the  party  paid ;  and,  secondly^ 
when  restitution  coidd  be  made  to  the  par^ 
paid ;  and  consequently,  that  the  action 
could  not  be  maintained,  because  the  plain- 
tiffs had  paid  the  money  voluntarily  like 
acceptors ;  and  because  the  striking  out  of 
the  names  had  taken  away  the  remedies 
over.  He  cited  Smith  v.  Mercer,{5)  and 
Price  V.  Neale,{6) 

By  the  Court. — ^Two  points  were  made  in 
the  argument :  first,  whether  the  plaintiffs 
could  have  recovered  back  the  monpy  which 
they  paid  on  the  bills  in  question,  supposing 
chat  Uiey  had  not  struck  out  the  indorse- 
ments subsequent  to  the  names  of  Heywood 
and  Co.  on  whose  account  they  paid  the 
bills ;  and,  secondly,  whether  their  right  to 
recover  was  defeated  by  that  act. 

The  general  rule  of  law  is  dear — that 
money  paid  under  a  mistake  of  facts,  may  be 
recovered  back  as  being  paid  without  con- 
sideration. To  this  rule,  the  two  cases 
cited  for  the  defendants  are  exceptions. 
The  question  therefore  is,  whether  the  pre- 
sent case  be  within  the  rule,  or  within  the 
exception. 

Now  the  case  of  Price  v.  Neale  was  that 
of  a  person  on  whom  two  bills  of  exchange 
were  drawn,  which  became  due  at  different 
times. ,  He  paid  the  first  bill,  which  he  had 
not  accepted,  by  the  hands  of  his  servant. 
The  last  bill  he  had  acc^ted,  and  that  was 
also  paid.  It  was  all  done  under  a  mistaken 
opinion,  that  the  signature  pf  the  supposed 
drawer  was  genuine.  Some  time  afterwards 
it  was  discovered  that  it  was  forged.  The 
opinion  of  Lord  Mansfield,  against  the  plain- 
tiff in  that  case,  appears  not  to  have  been 
grounded  on  the  circumstance  of  delay,  but 
on  the  general  principle  that  an  acceptor  is 
bound  to  know  the  hand-writmg  of  the 
drawer;  and  that  it  was  by  his  &ult  and 
negligence,  rather  than  firom  mistake,  that 
the  money  was  paid. 

In  the  case  of  Smith  v.  Mercer,  the 
bankers  at  whose  house  the  bill  was  pre- 
sented for  payment,  to  be  accepted  by  one 
of  their  customers,  the  forgery  of  the  ac- 
ceptor's name  was  not  discovered  until  the 

6  Tannt.  lUp.  76. 
Bun.  Rep.  1354. 


end  of  a  week.  Mr.  Justice  Chancre 
thought  the  plaintifis  were  entitled  to  re- 
cover, but  the  other  learned  judges  were  of 
a  different  opinion.  Mr.  Justice  Dallas 
appears  to  have  founded  his  judgment  princi- 
pally upon  the  supposed  neglect  of  the  plain- 
tiffs, who  ought  to  have  known  the  signature 
of  their  customer ;  but  he  also  notices  the 
delay  and  the  inconvenience  that  might 
thereby  result  to  the  holders  of  the  bill. 
Mr.  Justice  Heath  appears  to  have  given 
his  judgment  entirely  on  account  of  the 
default  and  neglect  of  the  plaintifis,  who 
could  not  be  in  a  different  situation  firom 
that  in  which  their  customer  would  have 
stood,  if  he  had  paid  the  biU  himself.  Lord 
C.  J.  Gibbs  grounds  his  judgment  on  the 
delay,  as  sufiScient  for  the  detection  of  the 
fraud ;  but  at  the  same  time  declaring  that 
he  doefe  not  thereby  mean  to  express  his 
dissent  from  the  larger  ground,  on  which 
the  case  had  been  put  by  the  other  two 
judges. 

Now  if  we  come  to  compare  the  fiicts  of 
the  present  case  with  those  of  the  two  cases 
before  mentioned,  we  shall  find  some  impor- 
tant differences.  The  plaintifis  are  not  the 
drawers  or  acceptors  of  the  biD,  nor  the 
agents  of  the  supposed  acceptor.  They 
d!i5Covered  the  mistake  on  the  morning  of 
the  day  they  made  the  payment.  Tney 
gave  notice,  therefore,  to  die  defendants  in 
time  to  enable  them  to  give  notice  of  the  dis- 
honour, which  was  accordingly  done.  The 
plaintiffs  were  called  on  to  pay  for  the 
honour  of  Heywood  and  Co.,  whose  names 
appeared  on  the  bills  among  the  indorse- 
ments. 

The  very  act  of  calling  on  them  in  this 
character  was  calculated,  in  some  degree,  to 
lessen  their  attention.  A  bill  is  carried  for 
payment,  to  a  person  whose  name  appears 
as  acceptor,  or  as  the  agent  of  the  acceptor, 
entirely  as  a  matter  of  course.  The  person 
presenting  it,  very  often  knows  nothing  of 
the  acceptor,  but  merely  carries  or  sends 
the  bill  according  to  the  direction  he  finds 
on  it.  So  that  the  act  of  presenting  it,  and 
his  name  appearing  on  the  bill  as  the  person 
to  pay  it,  put  him  on  his  guard  to  see  if  his 
name  be  properly  on  the  bill.  But  it  is  by 
no  means  a  matter  of  course,  to  call  on  a 
person  to  pay  a  bill  for  an  uidors^r.  Such 
a  call  imports  that  the  name  of  the  cor- 
respondent is  actually  on  the  bill.     The 
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person  caUed  on  ought  to  be  surci  to  satisfy 
himself,  that  the  name  of  the  correspondent 
is  really  his  name.  Still  his  attention  may 
reasonably  be  lessened  by  the  assertiota  that 
the  call  itself  makes  to  him  in  fact,  though 
no  assertion  be  made  in  word ;  and  the  &cdt, 
if  he  pays  on  a  forged  signature,  is  not 
entirely  his  own,  but  begins  at  least  with  the 
person  who  first  calls  on  him  for  payment. 

And  though,  where  all  the  negligence 
is  on  one  side,  it  may  be  unfit  to  inquire 
the  quantum  of  negligenee,  yet^  where  any 
de&ult  is  in  the  other  party,  who  cannot  be 
■aid  to  be  wholly  innocent,  then  he  ought 
not,  in  our  opinion,  to  profit  by  the  mist&e 
by  which  he  may  have  led  th^other  into  it  ;- 
at  least,  if  the  mistake  is  discovered  while 
the  remedies  of  all  the  parties  entitled  to 
r^m^dy  are  left  open* 

It  is  not  easy  to  reconcile  the  opinions  of 
some  o£  the  judges,  in  Smith  t.  Mercer^  with 
the  prior  judgment,  in  £nictfv.^rt<oe.  That 
was  ti  case  of  a  foigery  of  a  victualling  bill, 
in  which  the  sum  had  been  altered.  The 
wh6le  sum  was  paid  by  the  Bank  of  England. 
The  forgety  being  discovered,  the  bankers 
paid  back  die  diUference,  and  then  called  on 
their  customers,  the  plaintifis,  to  repay  it  to 
them,  who  accordingly  paid  it,  and  then 
brought  their  action  against  the  defendants, 
horn  whom  they  had  received  the  bill  in  the 
ordinary  way  of  business.  If  the  payment 
of  the  whole  sum,  at  the  Victualling  Office, 
ooold  not  by  law  be  rescinded,  on  the  ground 
of  mistake,  then  the  refunding  of  part  by 
the  Bank,  and  aflerwards  by  die  plaintifis, 
was  an  act  done  by  those  pardes  in  dieir 
own  wrong,  and  was  not  binding  on  the 
defendants,  and  could  not  give  a  right  of 
action  against  them. 

We  think  the  present  case  approaches  in 
principle  nearer  to  that  of  Bruce  v.  Bruce 
than  eidier  of  the  others.  We  think  the 
payment  in  this  case  was  a  payment  by  mis« 
take,  without  consideradon,  to  a  person  not 
wholly  free  from  blame,  who  ought  not,  in 
our  opinion,  to  retain  the  money,  unless  the 
acdon  would  have  the  effect  of  discharging 
them,  and  depriving  them  of  their  right  to 
resort  to  the  other  indorsers. 

This  brings  us  to  the  second  quesdon ; 
and  upon  it  we  are  clearly  of  opinion,  that 
the  defendants  have  not  deprived  themselves 
of  their  right  to  resort  to  the  prior  indorsers. 
The  striking  out  of  the  mdorsements  by 
Vol.  III.   K.  B. 


mistake  cannot,  in  our  opinion,  discharge  the 
indorsefs.  It  would  be  most  mischievous 
to  commerce,  to  hold  out  that  doctrine.  In 
the  case  of  Fernandez  v.  Glynn,(7)  which 
was  tried  before  Lord  Chief  Jusdce  Ellen- 
borough,  in  1806,  it  appeared,  that  a  cheque 
was  drawn  on  the  defendants,  who  were 
bankers  in  the  city,  by  one  of  their  cus- 
tomers, which  passed  through  the  clear- 
ing-house. The  cheque  was  taken,  there,, 
by  one  of  the  clerks.  Another  clerk  drew 
his  pen  through  the  name  of  the  drawer,  as 
was  usual  when  a  cheque  was  intended  to 
be  paid.  But  it  was  soon  afterwards  dis* 
covered,  that  a  cheque  to  a  large  amount, 
drawn  by  a  third  person,  and  paid  into  the 
bank  by  this  customer,  had  been  disho- 
noured, on  which  the  same  clerk  wrote 
under  the  name,  *^  Cancelled  by  mistake,*' 
and  signed  his  initials.  In  that  state  the 
cheque,  before  5  o'clock,  was  returned  to 
the  bankers  to  whom  the  plaintiff  had  deli- 
vered it,  and  was  received  back  by  them. 
It  was  contended,  for  the  plaindfF,  that  the 
cancelladon  amounted  to  an  acceptance  of 
the  cheque,  or  an  acknowledgment  diat  the 
defendants  had  money  in  their  hands  to  pay 
it,  and  was  irrevocable.  It  was  proved, 
however,  *to  be  usual  to  take  back  cheques 
whidi  they  would  not  pay,  before  5  o'clock. 
This  had  passed  through  the  clearing-house, 
and  was  thus  cancelled  ;  the  words  "  Can- 
ceUed  by  mistake"  were  written  on  it ;  and 
the  plaintiff  was  nonsuited. 

Now,  diis  case  shows,  that  die  act  of 
drawing  a  pen  through  a  name,  in  such  in- 
struments, is  not  considered,  among  mer- 
cantile men,  so  absolute  in  itself  as  not  to 
be  recalled  or  annulled,  if  done  by  mistake. 
In  die  present  instance,  die  mistake  is  plainly 
sliown,  and  the  indorser  not  hurt ;  for  if  it 
should  hereafler  happen  that  die  defendants 
are  put  to  addidonal  expense,  by  extra  proof, 
on  account  of  this  improvident  act,  they  may 
possibly  maintain  a  special  acdon  on  the 
case,  to  recover  compensation  to  the  extent 
of  the  injury  they  may  have  sustained. 
This  does  not  extend  necessarily  to  die 
whole  consideradon.  If  not,  it  furnishes 
no  defence  to  the  present  action.  For  dicse 
reasons,  the  verdict  must  be  entered  for  the 
plaindfifs. 

Postea  to  tJie  plaint iffs, 

(7)  1  CampU  N.  P,  C,  4X6.  n. 
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LANG  AKD  OTHEIUi  V.  ANDXaTOir. 


A  poUoy  of  msut^ance  was  made  on  goodt 
to  be  put  on  board  ship  or  «Atp«,  warraiUed 
to  sail  from  Demeraira  on  or  before  the  1st 
if  August  1829.  A  small  ship  was  loaded 
Tvith  the  goods  near  the  town  ofDemerara. 
The  captain  having  obttuned  his  clearanees^ 
unmoored  on  the  1st  day  of  August^  and 
sailed  about  two  mUes  to  the  mouth  of  the 
river;  but  as  the  tide  was  low^  the  pilot 
thought  it  would  not  be  well  to  attempt  to 
cross  a  shoal,  which,  beginning  about  three 
miles  from  the  mouth  of  the  rtver,  extended 
six  miles.  On  the  Sd  of  August  the  ship 
passed  the  shoal,  and  on  the  Sth  she  was  lost. 

Large  sh^s  are  accustomed  to  take  in  pari 
of  their  cargo  on  the  outside  of  that  shoal, 
and  their  papers  are  left  at  the  custom-house 
until  the  loading  is  completed. 

The  Court  held  that  the  ship  had  saHed 
from  Demerara  on  the  1st  of  August,  and 
that  the  warranty  had  been  complied  with. 

Declaration-^ln  assumpsit  on  a  policy  of 
insurance  on  goods  from  Demerara  to  Lon- 
don, per  ship  or  ships  warranted  to  sail 
from  Demerara  on  or  before  the  1st  August 
1823. 

Plea — General  issue. 

It  appeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Hilary 
term  1824,  in  London,  that  tlie  slap  Iris, 
burthen  200  tons,  was  loaded  with  goods 
covered  by  the  policy,  at  the  place  near 
Demerara,  where  ships  of  that  burthen  arc 
usually  laden  and  clear  out ;  that  the  cap- 
tain of  the  Iris,  having  obtained  his  clear- 
ances, did,  on  the  1st  of  August,  unmoor 
and  sail  down  to  the  mouth  of  tJie  river, 
where  he  anchored,  as  the  tide  was  low. 

It  further  appeared  that  the  mouth  of  the 
river  is  about  two  miles  from  the  town  of 
Demerara  ;  that  there  is  a  shoal  which  be^ 
gins  about  three  miles  fiirther  out,  and  which 
extends  six  miles ;  that  large  vessels  usually 
take  in  part  of  their  loading  near  the  townj 
and  then  cross  diis  shoal,  and  complete  the 
cargo ;  and  that  whilst  large  vessels  sail 
from  the  town  to  the  odier  side  of  the  shoal, 
their  papers  are  left  at  the  custom-faouae. 

It  also  appeared  that  the  Iris  did  not 
cross  the  shoal  until  <the  dd  of  August, 
when  the  pilot  was  discharged;  and  that 


she  was  lost  on  the  8th  of  die  tame  nomli 
by  the  perils  of  the  sea. 

On  ue  part  of  the  defendant  it  waa  ob^ 
jected  that  the  ship  did  not  sail  from  I>e*> 
merarii  until  the  wkd  of  August,  ae  tiia 
warrant  was  not  kept  by  dropping  dow« 
the  river. 

The  learned  judfleleft  the  question  to  fkt 
jury,  whether  the  mip  had  sailed  from  De*- 
merara :— and  they  found  a  verdict  for  the 
pkuntiffi. 

Mr.  Serjeant  Copley,  A.  G.,  Mr.  Gumey, 
and  Mr.  Jr.  Kaye  showed  cause  against  a 
rule  nisi  for  a  new  trial,  and  contended 
that  the  warranty  was  satisfied,  becanse  the 
ship  had,  in  fhct,  left  the  river,  as  the  shoal 
coidd  not  be  considered  as  any  part  of  the 
port  of  Demerara, 

Mr.  Scarlett,  Mr.  Campbell^  and  Mr.  P% 
PoUoek,  in  support  of  the  role,  contended 
that  it  would  be  very  inconvenient  if  theve 
was  one  rule  for  large  ships,  and  anodier 
for  small  ones ;  that  as  to  lai^e  slups^  it  was 

2u]te  dear  that  large  ships  had  not  left 
demerara  until  they  had  passed  the  shoal 
and  taken  in  the  whole  of  their  cargoee ; 
and  that  to  sail  fi*om  meant  ta  depart ;  and 
consequently,  that  diis  case  was  similu*  te 
the  case  of  Moir  v.  the  Royal  Bsechange 
Assurance  Company,  (1) 

Bv  the  Court, — ^Tlns  was  an  action  upon 
a  policy  of  insurance  on  goods  to  be  cairied 
by  ship  or  ships  from  Demerara  to  London; 
warranted  to  sail  from  Demerara  on  or  be* 
fore  the  1st  of  August  1828..  The  only 
question  was,  whether  the  warranty  was 
complied  with. 

Upon  the  facts  of  this  case  ii'waa  contend^ 
ed,  at  the  trial  and  before  the  eouvt  on 
motion,  that  the  words  **  saUfrom  "  were  of 
the  same  import  as  **dq)art;'^  and  that 
diis  vessel  had  not  sailed  from  Demerant 
on  the  1st  of  August,  within  the  meaning  of 
this  warranty.  It  is  clenr  that  a  warranty 
**  to  sail,"  without  tfie  word  ^*from%^  is  not 
complied  willi  by  a  vessel  raising  her  anchor, 
getting  under  sail  and  moving  on,  unless,  at 
die  time  of  performing  that  act,  she  has 
every  Uiittg  ready  tat  the  voyage,  vtA  audi 
other  acts  are-done  aa  the  commencement 
of  the  voyage  requires,  notiiing  remaining  to 
be  done  afterwards.    This  appears  from 

(1)  6  Tnat.  IU|».  241,  and  5  Maule  and  8ehr« 
]t^461. 
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the  onsM  ct  Btmd  v.  iViitt,(2)  mdAiekais 
T.  Nemnhom.  (3) 

If  k  had  been  necesAary  for  thia  ahip  to 
lake  in  part  of  her  cargo  on  the  outside  of 
the  ahoaU  she  would  not  only  not  have  sailed 
from  Demerara  within  the  meaning  of  this 
warrant,  but  would  not  even  have  sailed 
whhin  the  meaning  of  a  warranty  to  MoiL 
It  ;was  contended  that  the  words  "  from 
Demerara"  must  have  the  same  sense  in 
every  case,  and  must  therefore  be  construed 
to  mean  **  iailfram  the  outside  of  this  shoal ;" 
that  is,  from  the  place  at  which  8<»ne  vessels 
take  in  and  unload  a  part  of  their  caigo ; 
otherwise  one  vessel  might  be  said  to  Imve 
sailed  to  Demerara  before  she  arrived  at  that 
part  of  the  sea  where  another  vessel  must 
depart,  before  she  could  be  said  to  sail  from 
Demerara ;  and  that  this  might  have  been 
the  case  with  regard  to  two  ^ps  on  board 
whereof  goods  were  insured  under  thiapolicy. 
And  if  .that  part  of  the  sea  which  lies  at  the 
outside  of  the  shpal  was,  in  a  popular  or 
general  seoBe^  part  of  Demerara,  this  argu-' 
meat  would  prevail.     But  the  fiicts  ai^pear 
to  be-otherwise ;  for,  whether  we  take  D^ 
merara  to  be  the  name  of  a  province,  as  it  is, 
or  of  a  river  which  is  sometimes  called 
Demeiara,  though,  properly  speaking,  called 
the  river  of  Demerara,  we  think  no  person 
apeaking  in  pc^pular  language  could  say  a 
ship  outside  of  this  sho^,  at  a  distance  of 
ten  or  twelve  miles  from  land,  was  at  Deme- 
rara ;  it  would  rather  be  said,  she  was  lying 
off  Demerara.      The  terms  of  the  policy 
are,  to  use  the  language  of  Lord  EUenbo- 
rough,  in  Robertson  v.  /VfncA,(4)  to  be  un- 
derstood in  the  plain,  ordinary,  and  popular 
sense^  unless  in  respect  of  the  subject  mat- 
ter, as  by  the  known  usage  of  trade,  they 
have  .acquired  a  sen«e  diBtinguished  from 
the  popular  sense,  and  unless  the  context 
shows  that  thciy  must  be  understood  in  some 
other  manner.    In  this  case  it  appears,  that 
large  vessels  heavily  laden  usually  anehor  at 
the  outside  of  this  shoal,  and  take  in  part 
jof  their  cargo.     A  ship  so  laden  would  be 
considered  as  laden  at  Demerara,  by  reason 
of  usage ;  and  it  could  not  be  said  that  she 
had  sailed,  unless  she  had  completed  taking 
in  hex  cargo,  and  quitted  that  part  of  the 


Cowper's  Rep.  601. 
S  Mtole  sad  a^lw.  Rep.  456. 
a)  4  £Mt  Rep.  130. 


sea,  as  was  held  in .  Kingston  v.  iTntU,  (6:) 
as  to  a  ship  taking  in  part  of  her  cargo  on 
the  putside  of  the  bar  at  Oporto.  But 
liord  Chief  Justice  Gibbs,  in  Moir  v.  the 
RoyeU  Exchange  Assurance  Company^  said, 
if  the  warranty  had  been  to  mi/,  he  should 
have  been  of  opinion  the  ship  had  sailed ; 
but  as  it  was  to  depart^  that  the  ship  had  not 
departed;  and  yet,  if  another  ship  had  per^ 
formed  the  same  manoeuvres,  at  the  same 
spot,  such  a  ship  could  not  have  been  said 
even  to  have  sailed  within  the  meaning  of 
the  warranty. 

If,  in  the  present  case,  the  outside  of  this 
shoal  had  b€«n  part  of  the|x»r^  of  Demerara, 
in  a  popular  sense,  we  should  have  thought 
the  warranty  not  complied  witli.  But  we 
cannot  say  that  the  warranty  has  not  been 
complied  with  in  this  case,  merely  because  it 
would  not  have  been  complied  with  in  the 
cases  of  other  ships,  which  might  have  in- 
tended to  take  part  of  their  cargo  in  on  the 
x>utside  of  the  shoaL 

Our  decision  has  not  the  effect  of  attribut- 
ing two meamogs  to  the  name  '* Demerara;" 
but  is  only  in  conformity  to  the  authorities 
and  the  distinctions  as  to  the  word  sail  in 
policies,  and  that  extension  which  is  given 
to  the  word^  of  »  policy  by  usage,  in  parti- 
cular cases. 

Rule  discharged. 


18£4.     '^  CUXOK  AND  ANOTHER,    AS81GNEXS 
Nov.  19  S       OF    T.  SWEET,   A  BANKRUPT,    9. 
&  d6.     y       JAHSS  CHADLET. 

A  num  had  tfdo  debtors^  the  one  qfwhom 
was  indebted  to  the  other.  He  consented  that 
the  debt  due  from  the  one  should  be  carried  to 
the  account  of  the  other ;  and  accordingly^  in 
nuMng  out  thai  account f  he  did,  in  his  own 
hand^wriiing,  insert  the  sum  due  from  that 
debtor. 

The  Court  held  that  the  debt  had  not  been 
dischargedf  but  that  the  man  could  sue  his 
originM  debtor  for  it* 

I>eclanitkm — In  assumpsit,  for  goods  sold 
and  delivered  by  Sweet,  the  bankrupt,  before 
the  time  of  his  bankruptcy. 

Plea — General  issue. 

It  appeared,  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Hilary 

(6)  1  Campb.  Rep^  608.  n. 
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term,  1824,  in  London,  that  the  bankrupt, 
being  an  upholsterer,  had,  in  May  18IS2, 
sold  some  goods  to  the  defendant,  for 
14^.  Is. ;  that  Robert  Chadley,  a  brother 
of  the  defendant,  was  indebted  to  the  bank- 
rupt for  goods,  but  they  had  been  passing 
accommodation  bills  for  each  other ;  that 
the  bankrupt  agreed  with  Robert  Chadley, 
in  August  1 822,  to  cahry  to  Robert  Chad- 
ley's  account  the  debt  due  to  him  from  his 
brother,  the  defendant ;  and  that  at  that  time 
Robert  Chadley  was  indebted  to  the  defen- 
dant in  the  sum  of  60/. 

It  further  appeared,  that  at  Christmasi 
1822,  the  bankrupt  and  Robert  Chadley 
settled  an  account,  in  which  an  entry  was 
made,  in  the  hand-writing  of  the  bankrupt, 
thus : — "  December  1st.  To  your  bi^other's 
account,  14/.  Is" ;  which  was  done  with 
the  consent  of  Robert  Chadley ;  and  that 
this  entry  made  the  account  between  them 
nearly  balance. 

The  learned  Judge  thought  that  the  defen- 
dant was  not  discharged  from  his  liability, 
and  directed  the  jury  to  6nd  a  verdict  for  the 
plaintiff;  but  gave  leave  to  the  defendant 
to  move  to  enter  a  Nonsuit, 

Mr.  Marryat  and  Mr.  Reader  showed 
cause  against  a  rule  nisi  for  a  nonsuit,  and 
contended  that  inasmuch  as  there  was  no 
promise  in  writing,  by  Robert  Chadley,  to 
pay  the  debt,  he  was  not  bound  so  to  do, 
and  consequently  there  was  no  consideration 
for  the  bankrupt  discharging  the  defendant« 
They  cited  Wyatt  v,  the  marquis  of  Hert^ 
•ford.(l) 

Mr.  Gumey  and  Mr.  HoU,  for  the  defen- 
dant, contended  that  there  was  a  good  con- 
sideration for  Robert  Chadley  taking  the 
debt,  viz.  the  forbearance  of  the  bankrupt 
to  sue  the  defendant ;  and  that  the  agree- 
ment between  the  bankrupt,  Robert  Chadley, 
and  the  defendant  amounted  to  an  accorid 
and  satisfaction. 

By  the  Court. — We  are  of  opinion,  that 
this  rule  must  be  discharged.  The  focts  of 
the  case  are  very  few.  Sweet,  the  bank- 
rupt, had  sold  goods  to  the  amount  of  14/. 
to  the  defendant.  The  bankrupt,  and  Ro- 
bert Chadley,  the  brother  of  the  defendant, 
were  concerned  together  in  accommodation 
bills,  and  independent  of  that,  there  was  an 
account  between  the  bankrupt  and  Robert 

(J)  S  Eart  Rep.  147. 


Chadley,  in  which  he  was  debtor  to  the 
bankrupt.  Now,  Robert  Chadley  was  like- 
wise debtor  to  the  defendant.  About  the 
months  of  August  or  September,  Robert 
Chadley  spoke  to  the  bankrupt,  and  denred 
that  he  would  put  down  the  goods  that  had 
been  sold  to  the  defendant,  to  his  (Robert 
Chadley*s)  account ;  and  he  informed  the 
defendant  what  had  been  done.  This  was 
not,  in  lact,  done  until  the  end  of  the  year. 
Then,  when  the  bankrupt  gave  an  account 
of  the  money  due  from  Robert  Chadley  to 
himself,  he  put  at  the  end  of  .the  account 
this  entry: — **  December  1st,  1822,  To 
your  brother's  account,  14/.  1^. ;"  which  was 
long  afler  the  goods  had  been  sold  on  the 
brother's  account* 

This  is  afl  that  passed.     The  bankrupt  is 
not  proved  ever  to  have  said,  '*  I  will  take 

Jou,  Robert,  for  my  debtor,  and  discharge 
ames."  He  is  not  proved  ever  to  have 
said  or  done  that  which  would  have  the 
effect  of  discharging  him.  If  it  be  admitted 
that  there  was  an  accord,  yet  there  was  no 
satisfaction.  We  cannot  say  that  Robert 
Chadley  could  have  been  made  to  pay  this 
money  to  the  bankrupt,  if  he  had  been  called 
upon  for  it ;  or  that  diis  defendant  is  dis- 
charged from  the  obligation  originally  en- 
tered into,  to  pay  the  amount  of  the  goods 
sold  to  him.  We  therefore  think  the  ver- 
dict right,  and  that  the  rule,  which  has  been 
obtained,  must  be  discharged. 

Rule  discharged. 


MATNARB  V.  RORDE  AKB  OTHERS. 


.    1824.   *> 

Nov.  8.  > 

A  person  having  borrowed  money  on  an- 
nuities,  effected  poUcks  of  insurance  on  his 
Itf^ffor  the  ben^  of  a  trustee  of  the  persons 
who  had  adoanced  the  money.  It  tumedout^ 
thai  his  representations  to  the  insurance  qficCf 
as  to  the  state  of  his  healthy  were  incorrect* 
The  party  interested  was  not  privy  to  the  in" 
correctness  of  those  representations. 

The  Court  held,  that  there  was  no  d^erence, 
whether  a  policy,  effected  by  a  man,  W€U  for 
his  own  benefit  or  for  that  tf  a  stranger ;  and 
declared  the  policies  to  be  void. 

Declaration — In  assumpsit,  that  in  the 
lifetime  of  George  Lyon,  on  the  8th  July, 
1 823,  a  policy  of  insurance  was  made  by 
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the  defendants,  being  three  of  the  directors 
of  the  Pelican  Life  Insurance  Company, 
London,  in  which  it  was  recited,  that  tlie 
plaindfF  was  interested  in  the  life  of  the  said 
George  Lyon,  and  being  desirous  to  make 
an  insurance  thereon,  had  delivered  into  the 
office  a  declaration,  setting  forth  the  ordi- 
nary and  tlie  tlien  state  of  health  of  George 
Lyon,  &c. ;  whereupon  the  defendants  un- 
dertook to  pay  him  690/.,  out  of  the  stock 
of  the  Company,  within  tliree  months  after 
the  death  of  George  Lyon  ;  provided,  that 
should  the  assurance  have  been  obtained 
through  any  misrepresentation  of  the  age, 
state  of  heal  til,  or  description  of  the  assured, 
then  the  policy  should  be  void. 

Counts — ^On  another  policy  of  insurance, 
with  the  risk  to  commence  from  14th  June. 

Flea — Gieneral  issue. 

It  appeared,  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Trinity 
term,  1824,  in  Middlesex,  that  George  Lyon, 
at  the  beginning  of  the  year  1825,  raised  a 
sum  of  money  upon  an  annuity,  payable  to 
the  plaintiff,  as  trustee  for  the  persons  who 
advanced  it ;  that,  as  a  security,  his-life  was 
to  be  insured  in  the  Pelican  Life  Insurance 
Office;  that  George  Lyon,  in  May  182S, 
attended  at  the  office  of  the  Pelican  Insu- 
rance Company,  and  was  examined,  and 
wrote  down  answers  to  the  usual  questions 
asked  of  persons  who  are  about  to  have 
their  lives  insured  ;  that,  on  the  2dd  May, 
1823,  the  Office  accepted  tlie  proposal  for 
the  insurance;  that,  on  the  28th  May,  1823, 
the  money  was  advanced  on  the  annuity 
deed  ;  and  that,  on  the  8th  July,  1S23,  the 
policy  was  made,  with  the  risk  -  to  begin 
f^m  the  29th  May  then  last  past ;  and  diat 
another  similar  policy  was  made,  with  the 
risk  to  begin  frcnn  the  14th  June. 

It  further  appeared,  that  George  Lyon 
died,  at  Gravesend,  on  the  2d  November, 
1823  ;  and  that  a  surgeon's  certificate  was 
sent  to  the  office,  that  he  died  of  a  fever. 

It  also  appeared^  that  George  Lyon  had 
been  occasionally  attended  by  a  surgeon, 
frdm  the  month  of  February,  1823}  to  the 
2d  August,  1823  ;  that  a phsrsicianhad been 
called  in  \  and  that  his  complaint  was  an 
affection  of  the  liver,  indigestion,  and  a 
determination  of  the  blood  to  the  head. 

It  did  not  appear  that  the  plaintiff  had 
made  any  representation  to  the  directors, 
who  were  fidly  aware  that  the  policy  was 


efifected  as  a  security  for  money  advanced 
by  way  of  annuity. 

The  jury  found  a  verdict  for  the  defen- 
dants. 

Mr,  Scarlett  moved  for  a  rule  nisi,  for  a 
new  trial,  upon  the  ground  that  the  plaintiff, 
being  a  stranger  to  George  Lyon,  ought  not 
to  be  prejudiced  by  his  misrepresentations 
or  omissions. 

By  the  Court. — ^The  representation  made 
by  the  assured  is  embodied  in  the  policy. 
It  therefore  becomes  a  part  of  the  contract 
made  by  the  plaintiff,  and  it  is  his  duty  to 
see  that  it  is  correct.  There  can  be  no 
difference,  when-  a  man's  life,  is  insured  for 
the  benefit  of  a  third  party,  and  when  he 
insures  it  for  his  own. 

Rule  refiued. 


1824. 
Nov 


14.   C 
.9.^ 


BISHOP  AND  OTHERS,  ASSIGNEES 
OF  HOENBLOWER,  A  BANKRUPT, 
V.  CRAWSHAT  AND  OTHERS. 


Some  merchants^  in  London,  sent  an  order 
for  goods,  to  the  numi^acturer,  in  the  country, 
with  whom  they  had  been  accustomed  to  deal, 
and  whose  biUs  of  exchange  they  had  been 
accustomed  to  accept  before  the  goods  mere 
received.  The  manufacturers  committed  an 
act  of  bankruptcy f  and  afterrvards  sent  the 
goods.  The  merchants  accepted  a  hill  of 
exchange,  of  a  much  greater  anuyunt  than  the 
viUue  of  the  goods,  without  knowing  of  the 
actrf  bankruptcy. 

The  Court  held  that  the  assignees  could 
recover  back  the  goods,  as  the  payment  was 
not  protected  by  1  Jac.  1.  c.  15. 

JDecktration — In  trover,  for  bars  of  iron, 
&c. 

Pieo— ^Greneral  issue. 

It  appeared,  at  the  trial  before  Mr.  Justice 
Park,  at  the  Summer  Assizes,  1824,  for  the 
county  of  Stafford,  that  the  defendants,  being 
ironmongers  living  in  London,  had  been 
accusitomed  to  buy  iron  of  the  bankrupt, 
who  had  works  in  Stafibrdshire ;  that  the 
defendants,  on  the  26th  January,  1822,  sent 
an  order  to  the  bankrupt  for  the  goods  in 
question,  which  were  of  the  value  of  167^. ; 
diat  the  bankrupt,  on  the  5th  February, 
committed  an  act  of  bankruptcy  ;.  that,  on 
the  6th  February,  the  bankrupt  drew  a  bill 
for  400/.  on  the  defendants,  which  they,  on 
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the  fiudi  that  (boir  order  would  be  €xeQut»d» 
and  not  knowing  of  the  act  of  bankriq^tcy. 
Accepted,  as  they  had  been  accualomed  to 
accept  bUls  before  they  had  received  the 
goods  ;  that  the  bankrupt,  on  the  8th  Fe- 
|»ruary>  put  the  goods  on  board  barges  in 
^e  cana],  which  wei)e  delivered  to  the 
defendant  on  the  25th  February,  1  S^2  ;  and 
that  the  commission  of  bankrupt  issued  on 
the  15th  February,  UftfL 

On  the  part  of  the  defendants*  it  was  con- 
tended, that  this  payment  was  protected  by 
the  statute  I  Jac.  I.  c.  15.  s.  14. 

The  learned  Judg^  overruled  the  objec- 
tion, and  the  jury  found  a  verdict  lor  the 

fdaindfis* 

Mr.  Taunton  moved  lor  a  ride  imj,  for 
a  iiew  trial)  and  relied  on  the  case  of  Cash 
v.  Young,(l) 

By  tM  Court. — We  axe  of  opinion,  that 
the  learned  Judge  correctly  expounded  the 
law  upon  the  fects  of  this  case.  By  the 
statute  of  James,  it  is  enacted,  that  no  debtor 
of  the  bankrupt  shall  be  thereby  endangered 
for  the  payment  of  his  debt,  truly  and  bond 
fde  to  any  such  bankrupt,  befiu»  such  time 
as  h^  shall  understand  or  know  that  he  has 
become  bankrupt  la  order,  therelore,  to 
brij9g  this  case  within  the  statute,  it  must 
appear  that  the  defendants  wece  debtors 
of  the  bankrupt.  Now,  there  %was  <no  debt 
created  undl  the  goods  were  actually  deli^ 
vered,  and  consequently,  at  the  time  the 
bill  was  accepted,  the  relation  of  debtor  and 
creditor,  as  to  these  goodai  did  .not  exis^ 
between  the  parties. 

In  the  case  of  Coih  v,  Ymrngs  ^^  «ques- 
tion  left  to  the  jury  was,  whether  the  gstods 
had  been  l)ought  ^l^d  paid  fei*  bondJUe  m 
the  ordinary  course  of  bufliness,  or  whether 
the  payment  had  been  made  for  a  special 
purpose ;  and  they,  found,  that  the  trans- 
action had  occunod  bond^d^  in  the  usual 
course  of  the  trade.  In  this  case,  there  wan 
not  any  specific  pay«ient  of  the  debt»  for 
the  bill  of  exchange  was  much  larger  than 
the  amount  of  the  goods ;  and  until  the 
money,  was  appropriated  to  the  particular 
^oods,  the  defendants  could  not  maintain 
trover,  if  the  bankrupt  had  sold  them. to 
anpther  persoQ. 

If  there  had  b^^  a  iisa^  in  the  tmdiH 
that  whilst  an  order  was  being  executed,  a 

(1)  f  Bsm.  ^  Cnu.  Rep.  «ta.  htm  Joan. 
Kt  3*  ▼el*  U*  p>  71, 


bill  fordie  amount  riiould  be  accepted,  then 
the  case  would  ha^w  been  diflferent,  and 
have  been  assimilated  to  Wood*  v.  JtusaeU^!St) 
and  the  defendants  would  have  had  a  pro- 
perty in  the  goods.  We  all  think  that  the 
defendants  were  not  the  debtors  of  the 
bankrupt  at  the  time  the  acceptance  was 
given,  and  that  it  is  not  within  the  statute 
of  James.  We  feel  no  inclination  to  en- 
courage payments  in  advance. 

Ruk  routed* 


1824.     ">  IfONEYPENNY  V.  HARTLAMP  AHS> 
Nov.  10.  3  OTHERS. 

An  migin^er  nmi  employed  to  form  plant 
and  nuMe  estimates  for  the  erectum  of  a 
bridge.  He  intrusted  another  to  examine  the 
bed  of  the  rwer,  who  reported  it  to  consist  cf 
hard  marl  roph*  On  that  report  the  engineer 
made  his  estimales*  It  turned  out  that  the 
jbed  qfthe  riser  was  not  hard  marl  roclr,  bu$ 
that  an  additional  expense  for  pUes  mas  ne^ 
^sessary. 

The  Court  heldt  that  the  engineer  was  not 
entitled  to.  asuy  thing  far  his  work  and  labour^ 
inasmueh  as  by  his  negligence  the  partiy 
'had  hten  decewed  in  the  matter. 

Oeelaratian — In  assumpsit,  for  work  and 
labour^  ae  a  civil  engineer  and  surveyor. 

Plea — General  issue,  with  the  notice  of 
set-off. 

It  amearedf  at  the  trial  before  the  Loid 
•Chief  justice,  at  the  sittinga  a^r  Trinity 
ienOi  1^24,  in  Aiiddlssex,  that  the  defen* 
dants  were  part4>f  tjbe  trustees  for  carrying 
into  execution  an  act  o£  Pacrliamont,  for 
^erecting  a  bridge  over  the  riv^  Severn,  at 
MytheHiU,  near  Tewkesbury;  that  the 
fdaint^  was  employed  by  them,  as  an  en- 
gines, tomake  the  necessary  pians,.des%na« 
drawings,  elevations,  and  sectkus  of  the 
bridge,  buildinga,  and  roads  to  it ;  that  the 
plaintiff,  whose  residence  was  in  London, 
accordingly  went  to  Tewkesbury,  and  exar 
mnei  the  river  as  to  «he  situation ;  that  it 
was  in  oontemi^lation  of  other  parties  lo 
build  another  bridge,  a  little  below  Tewkes- 
bury, and  in  conaequenee  it  became  neces* 
sary  that  despatch  shoidd  foe  used  in  making 
the  necessary  plans,  &c.  for  which  there  was 

(t)  5  Ban.  sod  AUU  Rep.  94t. 
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▼ery  little  time ;  that  the  gentlemen  of  the 
committee  intn>duced  Mr.  Holland  to  the 
plaiatiffy  ai  a  person  capable  of  -aBsisting 
ttim  in  his  operations ;  that  ^  plaintin 
returned  to  London,  to  prepare  the-  planSi 
elevations,  Sk,;  and  left  Holland  in  the 
country,  to  ascertain  the  nature  of  the  strata 
or  ground  at  the  bed  of  the  river ;  that 
Holland  reported  to  the  plaintiff,  that 
the  bed  of  the  river  consisted  of  hard  marl 
rock  ;  that,  on  the  17th  November,  tSi^^ 
the  plamtiff  had  completed  hie  plans,  and 
had  made  his  estimate,  on  the  supposition 
that  the  bed  of  the  river  consisted  of  hard 
mari  rock,  which  amounted  to  16,900/.; 
and  that,  on  the  24th  March,  IB&$,  the  ad 
of  Parliament  passed. 

Ft  further  appeared,  that  in  commencing 
the  works  in  June,  18Sd,  it  was  discovered 
that  the  strata  or  ground  at  the  bed  of  the 
river  was  diflferent  horn  that  which,  had 
been  reported  to  the  plaintifP  by  HoHand^ 
and  that  it  would  require  an  additional  sum 
ori,dOO/.  or  1,400/.  lor  piles,  to  form  the 
ibandation  for  the  mason's  work  of  the  piers, 
which  circumstance  was  inmiediately  made 
knowti  to  the  trustees;  and  also,  if  the  site 
chosen  for  the  bridge  had  been  higher  up 
or  lower  down,  still  it  would  have  been 
necessary  to  have  piles. 

It  also  appeared,  that  tiie  trustees  dis«* 
missed  the  pkintifF  from  being  their  engineer, 
on  the  16th  February,  1624 ;  and  that  they 
were  building  a  bridge  according  to  other 
plans. 

On  the  part  of  the  defendants,  it<^as  ob- 
jected, that  the  plaintiff  was  not  entitled  to 
any  thing,  because  he  had  deceived  them 
in  the  estimate  which  he  had  made. 

The  learned  Judge  was  of  opinion^  that 
an  engineer  who  formed  plans  and  made 
estimates,  which  could  not  be  carried  into 
execution  without  additional  expense^  was 
not  entitled  to  any  thing  for  his  labour  and 
expenses;  and  directed  a^  Ncnamt  to  be 
entered. 

Mr,  SerfeatU  Copley ,  A.  G,  moved  fer  a 
nut,  to  set  aside  that  nonsuit,  and 
contended,  that  inasmuch  as  this  expense 
must  necessarily  have  been  incurred,  that 
no  detriment  had  accrued  to  the  defendant, 
in  consequence  of  the  plans  and  estimate 
of  the  plaintiff;  and  that,  although  it  might 
be  the  subject  of  an  action  against  him  for 
neglect,  it  formed  no  defence  to  the  present 


action.  He  cited  T(f«iip/«rv.il/'£«pMm.(l) 
By  the  Court. — ^We  all  think,  that  when 
geodemen  are  employed  to  form  plans  and 
make  estimates,  that  they  shotdd  take  ma- 
sonable  care  and  pains  tomake  them  corrects 
If  they  do  not,  tmey  in  justice  are  not  en- 
titled to  any  thii^  for  their  work.  If 
diese  parties  had  been  informed  of  this 
additional  expense  for  piling,  they  miKht 
never  have  b^un  the  «irork,  or  at  least  wey 
might  not  have  adopted  the  plans  «id  estr- 
m«ite  of  the  pkdntifE  It  is  not  in  the  powe* 
of  an  engineer  to  say  ^at  he  wffl  be  paid 
for  his  work  as  far  a»  it  s  correct^  when  by 
negligenee  it  haa  become  necessary  to  adopt 
different-  plans,  and  to  proce^  with  010 
work  in.  a  di6fereni;  manner. 

Rule  rej^mis  (2) 


lft24.      > 
Nov.  11.  > 


PSAW  V.  WHITTAKBR  AND   AHO>« 
TBBR,  SHEXI9F  OF  MIDDLBSBX. 

The  goods  of  a  bankrupt  were  bon&  fide 
sold  to  a  person  who  permitted  the  bankrupt 
ts>  keep  possession  ef  thein,  and  to  use  them 
as  his  tenant.  The  goods  were  seized  by  the 
sheriff^  under  an  execution  against  the  bank^ 
mpi.  The  pendee  ga^e  notice  to  the  sheriff' 
that  the  goods  were  hisproperty,  but  the  she^ 
riff^  disregarded  that  notice,  whereupon  he 
paid  the  amount  of  the'  levy,  but  gave  the 
sheriff^  another  notice  to  retain  the  money. 

The  Court  held,  thai  the  first  notice  aught 
to  have  set  forth  the  interest  of  the  bankrupt 
in  the  goods,  as  the  sher^  was  bound  to 
seize  and  seH  that  limited  interest. 

Declaration — In  case,  that  the  defendant 
was  the  owner  and  proprietor  of  certain 
goods  and  chattels  which  had  been  let  by 
him  to  one  Joseph  Greeted  for  a  term  not 
dien  expired,  and  the  same  were  then 
in  the  possession  of  Joseph  Created  by  vir- 
tue' of  that  letting ;  vet  the  defendants, 
with  the  intention  of  injuring  the  reversion- 
ary interest  of  the  plaintiffk  in  them,  on  the 
•0th  February,  1824,  wrongfully  seized 
and  took  the  said  goods  and  chattels  out  of 
the  possession  of  Joseph  Greeted,  and  con- 
verted and  disposed  of  them  to  tiicir  own 
use. 


{i 


^1)  2  New  Ren.  t36. 

(2)  Shields  v.  Uvrh,  6  TatmU  Rep.  65  \  and  Bam 
V.  Mul«r,  4  id.  745. 
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Second  Count — In  trover. 

^lea — General  issue. 

It  appeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  afler  Trinity 
term,  1824,  in  Middlesex,  that  Greated 
became  a  bankrupt  in  November,  18^^ 
but  at  a  public  meeting  of  his  creditors  it 
was  agreed  that  his  assignee  might  dispose 
of  his  effects  by  private  contract ;  that  the 
plaintiff  purchased  the  goods  and  chattels 
of  Greated  from  the  assignee,  and  paid  him 
for  them ;  that  the  goods  were  not  remo- 
ved ;  and  that  it  was  agreed  between 
Greated  and  the  pUdnUiT,  ^t  the  former 
should  have  the  use  of  them  as  tenant  to 
the  plaintiff. 

It  further  appeared,  that  one  Prosser  had 
sued  Greated  and  obtained  a  judgment 
against  him  in  August,  1 823,  and  accordingly 
on  20th  February,  1824,  put  an  execution 
into  his  house,  and  the  defendants  being  the 
sheriff  for  Middlesex,  seized  the  goods 
which  were  found  there,  which  the  plaintiff 
had  purchased  of  the  assignee  of  Greated. 
That  on  the  same  day  the  plaintiff  gave 
notice  to  the  defendants,  that  the  goods  and 
chattels  on  which  they  had  made  the  levy 
were  his  property,  and  that  the  plainti^ 
finding  such  notice  had  no  efifecti  on  the 
next  day  paid  to  the  defendants  the  sum 
of  46/.  being  the  amount  indorsed  on  the 
writ,  and  at  the  same  time  gave  another 
notice  to  the  defendants  that  the  money 
had  been  paid  by  compulsion,  to  prevent 
the  sale  of  his  goods,  and  requesting  them 
to  retain  the  money  in  their  hands. 

On  the  part  of  the  defendants  it  was 
objected,  that  notice  ought  to  have  beei^ 
given  to  them  of  the  exact  nature  of  the 
interest  of  Greated  in  the  goods,  as  they 
might  have  sold  that  limited  interest. 

The  learned  Judge  directed  a  Nonsuit  to 
be  entered,  on  the  grounds  that  the  defen« 
dants  Imd  not  actually  sold,  and  that  they 
had  a  right  to  seize  the  goods  for  any 
interest  that  Greated  had  in  them. 

Air.  Gumey  moved  for  a  rule  nUi  to  set 
aside  that  nonsuit,  and  contended  that  the 
payment  of  the  money  by  the  plaintiff,  to 
save  his  goods,  was  the  same  as  if  the 
defendants  had  actually  sold  them. 
'  By  the  Court — ^The  first  notice  given  to 
the  defendants  was  calculated  to  mislead 
them,  as  it  asserted  that  the  goods  were 
the  projierty  of  the  plaintiff,  whereas,  it  is 


clear  that  Greated  had  a  limited  interest 
in  them,  which  the  defendants  might  seize 
and  sell.  If  the  defendants  had  attended 
to  that  BOticey  they  would  have  been  de- 
ceived. 

RuU  refused^  (1) 


1824.     7 

N  29      i      THE  KIKG  ».  JOSIAH  TAYLOR. 

The  defendant  was  indicted  for  a  misdc' 
meahor  m  keeping  a  common  gaming  house. 
The  offence  was  laid  on  a  day  m  2  Geo,  4. 
and  in  the  tuual  wordsj  on  divers  other  days 
and  times  between  that  day  and  the  day  of 
the  inquisition. 

The  defendant  pleaded  autrefois  acquit  of 
(m  indwtment  found  in  4  Geo,  4.  for  keep' 
ing  a  gammg  house^  laying  the  offence  on  a 
day  in  57  Geo,  3,  and  on  divers  other  days 
between  that  day  and  the  day  of  the  inquisi^ 
^jon,  agai$ist  the  peace  of  the  King, 

The  Court  held,  that  the  cffences  m  that 
loiter  i9»dietmeni  must  be  taken  to  be  against 
the  peace  of  Geo,  d.  and  therefore  tkst  the 
defendant  had  not  been  acquitted  of  offences 
against  the  peace  of  Geo^  4. 

The  Court  also  held,  thai  the  judgment 
against  a  defendant  on  a  demurrer  to  a  plea  of 
autrefois  acquit  of  a  misdemeanor  wtu  final. 

Indictment  (preferred  May  10,  1823)— 
That  the  defendant  on  the  20th  of  AprU, 
in  2  Geo.  4.  and  on  divers  days  between 
that  day  and  the  day  of  taking  the  inquisi- 
tion, kept  a  common  gaming  house. 

Plea  (filed  Michaelmas  Term,  4  G.  4.)— ? 
That  at  the  General  Quarter  Sessions  of 
tlie  Peace  for  Westminster,  on  15  th  Octor 
hetf  4  Geo.  4.  the  defendant  was  arraigned 
on  an  indictment  which  charged  him  with 
keeping  a  common  gaming  house  on  the 
.18th  January,  in  57  Geo.  8,  and  on  divers 
^  other  days  and  times  between  that  day  and 
the  day  of.  taking  tliat  inquisition,  against 
the  peace  of  our  said  lord  the  King ;  and 
that  on  that  indictn^ent  the  defenduit  had 
judgment  by  default;  that  the  defendant 
is  the  same  identical  person,  as  the  Joaiah 
Taylor  who  was  so  acquitted ;  and  that  the 
oi^ces  are  oiot  different  ones ;  wherefore 
he  prayed  the  judgment  of  the  Court. 

(1)  See  WfttldnB  w.  Birch,  4  Taunt.  Rep.  8?3,  and 
3  id.  S5 ;  and  Hindie  v.  Bell,  4  Camiib.  Rc^.  385,  and 
1  Gow.  N.  P.  C.  3&. 
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Demurrer — Praying  judgment  of  respon- 
deas  ouster,  and  joinder. 

Mr,  Chiity  in  support  of  the  demurrer 
contended  that  the  words,  "against  the  peace 
of  our  lord  the  King,"  in  the  indictment 
upon  which  the  defendant  was  acquitted, 
showed  that  the  offences  were  committed  in 
the  reign  of  Geo.  3. ;  hut  the  offences  in  this 
indictment  were  committed  in  the  reign  of 
Geo.  4.  He  cited  Rex  v.  Lookup,  (1) 
Winter's  cas€f(2)  and  Hawkins'  Pleas  of  the 
Crawn.{S) 

Mr,  Curwood  for  the  defendant  contended 
that  the  words  "  contra  pacem  regis"  might 
be  rejected,  and  then  it  followed  that  some 
of  the  offences  in  the  indictment  set  forth 
in  the  plea,  were  committed  in  the  reign  of 
Geo.  4.  He  cited  The  Queen  v.  Wyat,  (4) 
Coke's EntrieSf{5)  and  Rollers  Ahridgment.lo^) 

By  the  Court, — We  are  of  opinion  that 
this  plea  cannot  be  supported.  A  plea  of 
autrefois  acquit  must  show  that  the  offences 
charged  are  the  same.  Now  the  ^indict- 
ment  in.  the  plea  distinctly  charges  an  of- 
fence on  the  18  th  January,  in  the  57  th  year 
of  the  reign  of  the  late  King,  and  on  divers 
other  days  between  that  day  and  the  day 
of  taking  that  inquisition ;  but  those  words 
do  not  necessarily  import  that  any  offence 
was  committed  on  those  days,  as  that  in- 
dictment  was  preferred  in  the  reign  of  the 
present  King:  it  certainly  covers  offences 
committed  in  either  reign,  if  the  words  **con^ 
tra  pacem  regis  '*  could  be  struck  out ;  but 
then  it  is  averred,  that  all  the  offences  were 
committed  against  the  peace  of  our  said 
lord  the  King,  and  the  indictment  in  the 
plea  expressly  alleges  one  of  tlie  offences 
to  have  been  committed  on  the  1 8th  Janu- 
ary, in  the  57  Geo.  d.  and  therefore  it 
clearly  foUows,  that  all  the  offences  in  that 
indictment  were  committed  in  the  reign  of 
the  late  King.  But  the  offences  in  the 
present  indictment  were  clearly  all  com- 
mitted in  the  reign  of  the  present  King. 
The  two  indictments,  therefore,  charge  dif- 
ferent offences,  and  the  plea  is  bad  in  law. 

The  Court  doubted  whether  they  ought 
to  give  judgment  of  respondeas  ouster^  or 

Boir.  Rep.  1901. 
Yelrerton  Rep.  66, 
Book  ii.  c,  35.  §.  99, 
1  Salk.  Rep.  380. 
253,  254b 
(6)  Tit.  Indictment. 
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Jinal  judgment^  and  ordered  an  argument 
on  that  point. 

Mr.  Chitty  argued  tliat  the  judgment 
ought  to  be  nnal.  He  contended  that  the 
plea  of  autrefois  acquit  was  a  plea  in  bar, 
and  tliat  the  judgment  on  demurrer  to  a 
plea  in  bar  for  a  misdemeanor,  was  diffe- 
rent to  that  for  a  felony,  wliich  is  a  judg- 
ment of  pleading  over  to  the  indictment. 
He  cited  Botven  v.  Shapcotty(7)  Rex  v.  Gib- 
son,{S)  and  The  Queen  v.  Goddard,(9) 

Mr,  Brodrick  contended  that  the  judg- 
ment ought  not  to  be  final,  because  it  was 
just  that  the  rule  of  law  should  be  the  same 
in  all  criminal  cases,  whether  misdemea- 
nors or  felonies ;  and  Uiat  there  was  a  great 
distinction  between  misdemeanors  and  civil 
cases,  for  in  the  latter  instances  a  man 
might  plead  double.  He  cited  Rex  v. 
Vandercomb  and  Ahhotty{\0)  Rex  v.  Coogan, 
(11)  Rex  v.  Johnston,(l2)  and  Tfte  Earl  of 
Devonshire's  case,{lS) 

By  the  Court, — This  case  comes  before 
the  court  in  its  present  form  to  be  decided 
as  to  what  judgment  ought  to  be  given ; 
whether  a  judgment  that  the  defendant  do 
answer  over,  or  a  final  judgment.  The 
indictment  is  for  a  misdemeanor  in  keep- 
ing a  common  gaming  house,  to  which  the 
defendant  has  pleaded  autrefois  acquit;  and 
there  iS  a  demurrer  to  it  that  concludes  with 
a  prayer  that  the  defendant  do  answer  over 
to  the  indictment.  The  Court  is  not  bound 
by  the  prayer,  but  must  give  such  judg- 
ment on  the  plea  in  bar,  as  by  law  ought 
to  be  given ;  which  point  was  settled  in  the 
case  of  Le  Bret  v.  Pdpillo7iy(l^)  and  was 
confirmed  afterwards  in  T/ie  fiing  v.  Shake- 
speare,{l5)  If  the  demurrer  had  concluded 
by  the  prayer  of  judgment  against  the 
defendant,  yet  the  Court  would  only  have 
given  judgment  to  answer  over  to  the 
charge,  if  tiiat  would  have  been  the  proper 
judgment. 

We  are  bound  to  consider  the  question 
as  a  matter  of  law,  entirely  independent  of 


(7)  1  East  Rep.  541. 

(8)  8  id.  107. 

(9)  2  Lord  Raym.  Rep.  9?0.    Soe  Hale'i  Pleat 
oftheCiDwn,  239,  241,  247..    . 

(10)  2  Leach's  Cases,  708. 

(11)  1  id.  448. 

(12)  6  East  Rep.  583, 

(13)  11th  Vol.  of  State  Trials,  1354.  • 

(14)  4  East  Rep.  503. 
(13)  10  id.  83. 
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the  particular  prayer.  The  plea  is  a  plea  not 
in  abatement,  but  in  bar.  The  distinction 
between  those  pleas  in  civil  actions  is  well 
known :  if  a  plea  in  abatement  be  held  bad 
on  demurrer,  the  judgment  is,  that  the 
defendant  do  answer  over ;  but  if  a  plea  in 
bar  be  held  bad  on  demurrer,  then  the 
judgment  is  generally  against  the  defendant. 
The  general  rule  is,  that  in  civil  actions  the 
defendant  is  not  to  plead  a  second  plea  in 
bar  afler  the  first  is  determined  against  him ; 
for  if  he  might  do  that,  then  he  might  plead 
a  third  or  a  fourth  plea,  and  so  on,  and 
there  would  be  no  end  to  the  proceedings. 
It  is  to  be  ^en  if  this  rule  applies  to  an 
indictment  for  a  misdemeanor. 

There  is  another  rule  in  civil  actions,  that 
if  issue  be  joined  on  a  plea  of  abatement, 
and  a  verdict  be  found  against  the  defen- 
dant, the  jury  must  assess  the  damages, 
and  the  judgment  recovered  is  final.  The 
same  rule  applies  to  a  plea  of  abatement  to 
an  indictment  for  a  misdemeanor,  if  issue 
is  joined  thereon  and  be  foimd  against  the 
defendant.  This  was  decided  by  the  Court 
in  The  King  v.  Gihson,{\Q)  and  thus  the 
analogy  between  civil  actions  and  misde- 
meanors was  established. 

But  in  felonies  the  rule  is  otherwise.  "  If 
a  man  pleads  to  an  indictment  for  felony, 
and  does  not  confess  the  felony,  he  shall  be 
permitted  to  plead  over  in  favorem  vitce^ 
That  is  the  rule  laid  down  in  SSd  chapter  of 
the  2d  Book  of  Lord  Hale's  Pleas  of  the 
Crown.  The  learned  author  proceeds  to 
speak  of  this  subject  in  several  passages, 
which  clearly  show  that  there  is  not  any 
distinction  subsisting  between  cases  of  felo- 
ny which  contain  an  admission  of  guilt,  and 
those  which  import  a  denial  of  it :  but  the 
rule  is  the  same  in  both  cases,  because  the 
reason  extends  to  both  alike. 

It  is  well  known  that  there  is  no  felony 
at  common  law,  except  perhaps  petty  lar- 
ceny, for  which  judgment  of  dieath  may 
not  be  given,  nor  any  misdemeanor  on  which 
such  judgment  can  be  given  ;  and  therefore 
the  reason  of  the  rule  will  not  apply  to  the 
case  of  a  misdemeanor, — and  if  the  reason 
does  not  apply,  the  rule  ought  not  to  be 
extended. 

And  accordingly^  in  the  case  of  The  Queen 
T.  Goddard,(U)  Lord  Chief  Justice  Holt 

^16)  East  Rep.  107. 

(17)  Lord  Raym.  Rep.  9tO. 


declared  his  opinion  to  be,  that  a  man  colild 
not  plead  over  in  any  case  except  in  treason 
or  felony,  and  not  in  case  of  misdemeanors. 
It  is  true,  this  point  was  not  then  in  judg- 
ment before  the  court,  but  nevertheless, 
the  opinion  of  so  great  a  judge  is  entitled  to 
great  respect. 

The  only  case  which  is  supposed  to  be  a 
decision  in  favour  of  the  present,  is  that  of 
The  Earl  of  Devonshire.  We  should  be 
sorry  that  it  should  be  thought  that  we  con- 
sidered that  case  as  an  authority  for  any 
thing ;  but  on  examination  it  will  be  found 
not  applicable  to  the  present  question. 

The  plea  of  the  Earl  was  not  properly  a 
plea  in  bar ;  for  he  pleaded  that  no  Peer  in 
Parliament  could  be  called  on  to  answer  be- 
fore any  court  inferior  to  Parliament,  for  a 
misdemeanor,  during  the  sitting  of  Parlia- 
ment; and  that  the  information  was  filed 
during  the  time  of  privilege,  and  it  prayed 
judgment  whether  the  Court  would  or  ought 
to  take  cognizance  of  the  pleds  aforesaid; 
during  tlie  usual  time  of  privilege.  Cpon 
this  special  plea,  which  was  in  the  nature  of 
a  temporary  plea  to  the  jurisdiction,  sup- 
posing the  privilege  properly  disallowed,  tne 
judgment  wotild  be  that  the  Earl  should 
answer  the  information.  That  was  the  judg- 
ment actually  given  ;  but  that  case  cannot 
be  considered  as  ah  authority  up6n  the 
point  now  in  question. 

'  As  the  reason  of  the  rule,  in  case  of  a 
felony,  does  not  apply  to  the  case  of  a  mis- 
demeanor ;  and  as  it  has  been  decided  that 
the  rule  of  civil  actions  does  apply  to  misr 
demeanors  in  the  case  of  an  issue  joined  on 
a  plea  of  abatement,  we  think  the  rule  iii 
civil  actions,  and  not  the  rule  in  feloni^, 
applies  to  the  present  case ;  and  thtit  the 
judgment  against  the  defendant  should  be 
final,  and  not  that  he  shoidd  answer  over  to 
the  indictment. 

Final  judgment  for  the  Crown, 


'W.  KTLAND    AKD  AKOTHSK,  A8- 
1824  1     SIGNEES    OF    JAMES    SHEFPARD 

Nov  12  \  ^^^  ROBEKT  SHEFFARD,  BANK- 
RUPTS, V.  R.  RTLAKD  AND 
OTHERS. 

Two  persons f  James  and  Robert,  residing 
at  d^erent  places^  were  partners  in  trade. 
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James  conimtted  an  act  af  bankruptcy  on  the 
1 1  ih  August,  1818.  He,  on  the  29th  August, 
consigned  some  goods  to  the  defendants,  as 
factor Sy  who  received  them  on  the  llth  Sep^ 
teinber^  and  sold  them  on  the  I6th,  Robert 
committed  an  act  of  bankruptcy  on  the  23d 
September,  and  a  joint  comnussion  weu  taken 
out  against  them  on  the  5th  October, 

The  defendants,  on  19th  September,  seized, 
ynder  an  execution  against  James  and  Robert^ 
some  joint  property  of  the  bankrupts,  ana 
also  some  private  property  of  each  of  them ; 
and,  on  28/A  September,  they  seized  all  the 
joint  property  of  the  two  bankrupts  wader  a 
similar  execution. 

The  Court  held,  that  the  assignees  were 
entitled  to  recover  back  the  joint  property 
seized  after  the  23d  September,  and  the  pn- 
vote  property  of  James,  seized  under  the  first 
execution ;  but  were  not  entitled  to  the  value 
if  the  goods  consigned  to  the  defendants,  and 
sold  by  them,  nor  to  the  amount  of  the  private 
property  of  Robert,  so  seized  before  hebecame 
a  oanlcrupt. 

Declaration — ^In  trover,  to  recover  the 
value  of  certain  goods,  which  the  defendants 
had  received  under  an  execution  issued  by 
them  against  the  bankrupts. 

The  cause  came  on  to  be  tried  at  the 
Spring  Assizes  for  the  county  of  Lincohi, 
in  1820,  before  Lord  Chief  Justice  Dallas  ; 
find  the  jury  found  a  verdict  for  the  plain- 
tiffs, with  1,800/.  damages,  (as  the  amount 
of  the  value  of«the  go<>ds  which  came  into 
the  possession  of  the  defendants  as  below 
stated,)  subject  to  be  reduced  to  such  ah 
amount  as  the  Court  should  be  of  opinion 
the  plaintifis  were  entitled  to  recover  under 
the  following  circumstances. 

James  and^^Kobert  Sheppard,  in  the  year 
1818,~carril(I  on  business  m  partnership  to- 
gether as  corn-merchants,  at  Gainsboro  and 
Ht Boston;  James  Shepx>ard  conducted  the 
^Jittsiness  of  the  partnership  at  Gainsboro', 
•^w^ere  he  resided)  and  had  general  autho- 
rity to  conduct  the  whole  of  the  partnership 
business  there:  Robert  Sheppard  conduct- 
ed the  other  part  of  the  business  at  Boston, 
where  he  resided. 

James  Sheppard  committed  an  act  of 
bankruptcy  on  the  llth  August,  1818. 
Robert  Sheppard  committed  an  actbank- 
xuptcy  on  the  2Sd  September  in  the  same 
year ;  and  a  joint  commission  issued  against 
,tj;iem  on  the  5th  October,  1818,  upon  a 


petitioning  creditor's  debt,  which  had  been 
due  from  the  bankrupts  long  antecedent  to 
the  earhest  of  the  periods  above  mentioned^ 
and  sUll  remaining  due ;  and  an  assignment 
to  the  plaintiffs  of  the  estate  and  effects  ot 
the  bankrupts  was  duly  executed  on  the  4th 
November,  1818,  prior  to  the  commence- 
ment of  the  present  action. 

James  Sheppard,  in  tlie  name  of  himself 
and  his  partner  Robert  Sheppard,  on  the 
29th  August,  1818,  consigned,  from  Gains- 
boro*, 220  quarters  of  beans,  (part  of  the 
joint  estate  and  effects  of  the  partnership, 
and  being  part  of  the  goods  comprised  in 
the  declaration  in  this  cause,)  to  the  defen- 
dants, to  be  sold  by  them  as  factors ;  and 
James  Sheppard,  on  the  27th  August,  1818, 
and  on  tlie  1st  September  following,  drew 
two  bills  of  exchange  in  the  joint  names  of 
himself  and  Robert  Sheppard  upon  the 
defendants,  on  account  of  the  expected 
proceeds  of  the  beans,  and  the  defendants 
accepted  the  bills,  viz.  the  former,  (for 
525L)  on  the  1st  of  September  1818,  and 
the  latter,  (for  305L  10;.)  on  the  7th  of  the 
same  month ;  and  paid  the  bills  when  due, 
amounting  together  to  830/.  lOs.  The  beans 
were  delivered  to  the  defendants  in  London, 
on  the  llth  September,  1818,  and  sold  by 
the  defendants  on  the  IGth  of  September 
following ;  and  the  net  proceeds  of  the  sale 
received  by  the  defendants  amounted  to 
593/.  0*.  7d. 

On  the  19th  September  1818,  the  whole 
of  certain  goods  (being  part  of  those  com- 
prised in  the  declaration  in  this  cause,  and 
being  partly  the  joint  estate  and  effects  of 
James  Sheppard  and  Robert  Sheppard,  and 

Jartly  the  separate  estate  and  effects  of 
ames  Sheppard,)  were  seized  at  Gainsboro'; 
and  the  whole  of  otlier  goods  being  the 
joint  property  of  James  Sheppard  and  Robert 
Sheppard,  (being  also  comprised  in  the  de- 
claration,) were,  on  the  28th  September 
1818,  in  like  manner  seized  by  the  order 
and  authority,  and  on  the  behalf  of  the  de- 
fendants, under  a  judgment  obtained  by 
them  against  them  both  ;  and  the  whole  of 
the  goods  were,  under  the  same  order  and 
authority,  sold  on  the  29th  and  30th  Septem- 
ber, and  on  the  6th  and  7th  October,  1818, 
and  the  proceeds,  arising  from  the  sale  there- 
of, were  received  by  the  defendants. 

On  the  19  th  September,  1818,  the  whole 
of  certain  goods,  and,  on  the  21st  and  22d 
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of  the  same  month,  tlie  whole  of  certain 
other  goods  (being  respectively  part  of  those 
comprised  in  the  declaration  in  this  cause, 
and  being  partly  the  joint  estate  and  effects 
of  James  and  Robert  Sheppard,  and  partly 
the  separ»ite  estate  and  efleets  of  Robert 
Sheppard,)  were  seized,  at  Boston,  by  the 
order  and  authority,  and  on  the  behalf  of 
the  defendants,  under  the  judgment;  and 
the  whole  of  the  goods  so  respectively 
seized  on  the  respective  days  aforesaid, 
were,  under  the  same  order  and  authority, 
sold  on  tlie  2Gth  and  '.27th  days  of  September 
1818,  and  the  proceeds  of  such  respective 
sales  were  received  by  the  defendants. 

The  amountof  the  joint  property  of  James 
and  Robert  Sheppard,  taken  in  execution 
by  the  defendants,  before  the  23d  Sep- 
tember, 1818,  but  after  the  act  of  bank- 
ruptcy connnitted  by  James  Sheppard, 
was  S'HL  Ss,  9d, ;  and  the  amoimt  of  the 
separate  property  of  Robert  Sheppard, 
taken  in  execution  before  the  23d  Septem- 
ber, 1818,  was  119/.  11 5.  8(L  The  amount 
of  the  joint  property  of  James  and  Robert 
Shepprn-d,  taken  in  execution  after  the  23d 
of  September,  1818,  was  177/.  3*.  8d;  and 
the  amoimt  of  the  separate  property  of 
James  Sheppard,  taken  in  execution  before 
the  23d  September,  1818,  but  after  he 
had  committed  an  act  of  bankruptcy,  was 
18j/.  7*.  The  total  amount  of  these 
sums,  added  to  the  produce  of  the  beans, 
(593/.  Os,7d.)  makes  1,919/.  Us.  Sd. ;  but 
the  plaintiffs  abandoning  all  claim  to  the 
produce  of  Robert  Sheppard's  separate 
estate,  taken  in  execution  before  he  com- 
mitted an  act  of  bankruptcy  (119/.  11*.  Sd,) 
the  verdict  was  taken  for  the  remaining 
1800/.,  subject  to  tlie  opinion  of  the  Court. 

The  partnership  funds  and  estate  of 
James  and  Robert  Sheppard  were  in  an  in- 
solvent state  at  and  before  the  time  the 
above-mentioned  executions  were  issued, 
and  remained  so  at  the  time  the  commission 
of  bankruptcy  was  issued  against  them. 

Mr.  Balguy  for  the  plaintifls,  contended 
that  they  were  entitled  to  the  whole  sum  of 
1800/.,  as  the  bankruptcy  of  James  dis- 
solved the  partnership. 

Mr,  C  hf.  PhilUjyps  for  the  defendants, 
contended  that  the  assignees  could  only  re- 
cover that  sum  of  money  which  was  the 
val«e  of  the  joint  property  seized  after  the 
last  partner  had  committed  an  act  of  bank- 


ruptcy, together  with  the  private  property 
of  James,  seized  by  the  defendants  under 
an  execution  against  both  of  them.  ' 

By  the  Court. — ^The  verdict  must  be  re- 
duced to  362/.  10*.  Srf.,  being  177/.  S*.  8rf. 
for  the  amount  of  the  joint  property  of 
James  and  Robert  Sheppard,  taken  in  ex- 
ecution after  they  had  both  of  them  com- 
mitted-acts of  bankruptcy;  and  185/.  7*., 
being  the  amount  of  the  separate  property 
of  James,  taken  in  execution  before  Robert 
had  committed  ^  act  of  bankruptcy,  but 
after  James  had  so  done. 

Judgment  accordingly. 
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DYSON  V.  WOOD. 


The  plaintiff  declared  m  trespass  for 
breaking  and  entering  his  dwelling-house^ 
and  taking  away  his  goods. 

The  d^endant  justified  under  a  judgment 
recovered  in  a  court  baron. 

The  plaintiff  replied  that  there  was  no 
memorandum  of  the  judgment  remaining  in 
the  court  baron. 

The  Court  held  that  the  replication  was 
bad  in  law,  because  there  might  be  a  judg- 
ment capable  of  being  proved,  although  there 
was  not  any  entry  of  it. 

Declaration^— In  trespass  for  breaking  and 
entering  the  dwelling-house  of  the  plaintiff, 
and  seizing  and  taking  away  certain  goods 
and  chattels  of  the  plaintiff. 

Plea — Of  a  judgment  recovered  in  the 
Court  Baron  of  the  liberty  and  franchise 
of  the  Honour  of  Pontefract,  in  the  duchy 
of  Lancaster,  for  1/.  9s,  \\d,,  whereupon 
the  defendant  had,  according  to  the  custom 
of  the  said  Court,  sued  out  a  precept,  di- 
rected to  the  chief  bailiff  and  his  deputies, 
to  levy  the  sum  awarded,  who,  for  that  pur- 
pose, had  broken  open  the  house  of  the 
plaintiff,  and  taken  the  goods. 

Replication — That  no  memorandum  or 
entry  of  the  proceedings,  or  of  the  said 
supposed  judgment  remained  in  the  said 
Court  Baron. 

Demurrer  and  joinder. 

Mr,  Milner  in  support  of  the  demurrer, 
contended  that  the  issue  tendered  was  an 
immaterial  one,  for  the  note  or  memoran- 
dum was  not  the  judgment,  nor  even  evi- 
dence of  it ;  and  consequently,  that  the  plea 
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was  bad  on  general  demurrer.     He  cited 
2  Inst.  US,  and  IValker  v.  JVhitter.{l) 

Mr.  Blackburn  in  support  of  the  plea  said, 
that  if  the  issue  was  immaterial,  the  demur- 
rer should  have  been  a  special,  not  a  general 
one ;  but  he  contended  that  a  memorandum 
of  the  proceedings  in  an  inferior  court,  was 
necessary  to  make  a  return  to  a  writ  of  false 
judgment.  He  cited  Hmve  v.  Pabner^{5i) 
and  Jentletnen's  case.(3) 

By  the  Court. — We  are  of  opinion  that 
the  replication  is  bad.  The  plea  states  as 
a  fact,  that  a  judgment  was  recovered  in  a 
court  which  is  not  a  court  of  record ;  and 
that  fact  is  alleged  without  any  verification 
or  pro  ut  patet  by  a  memorandum  or  entry 
of  it.  The  replication  does  not  deny  that 
there  was  such  a  judgment,  and,  therefore, 
it  in  eflfect  admits  it. 

But  then  it  is  said  that  there  is  no  memo- 
randum of  it.  Was  the  officer  of  the  court 
bound,  in  duty,  to  make  such  a  memoran- 
dum ?  Certainly  not.  All  that  is  required 
of  him  would  be  to  furnish  evidence  of  such 
a  judgment  having  been  given,  and  that 
might  be  done  in  many  ways.  The  re- 
plication, therefore,  in  effect  alleges  that 
one  particular  species  of  evidence  of  the 
judgment  is  not  in  existence,  and  is  clearly 
an  immaterial  issue. 

But  supposing  that  the  officer  ought  to 
have  made  an  entry  of  the  judgment,  he 
might  be  punished  for  liis  negligence ;  but 
still  the  judgment  remains  in  force  and  is 
capable  of  proof. 

It  is  quite  different  in  the  superior  courts 
which  are  of  record  ;  for  if  there  be  no  re- 
cord, then  the  law  presumes  that  there 
never  was  a  judgment  given,  for  it  will  not 
presume  that  there  has  been  any  negligence. 

This  court  was  not  of  record,  and  there- 
fore it  was  not  the  duty  of  the  officer,  of 
necessity,  to  make  a  memorandum. 

Judgment  for  defendant. 


1824 
Nov 


24.       S 
.27.    f^ 


Practice. — stbphens  ©.  wks- 

TON     AND    GRIFFITHS     THB 
YOUNGER. 

Tfiere  had  been  several  actions  between  the 
same  parties,  arising  out  of  the  same  griev* 

(i)  1  Doug.  Rep.  1. 

1  Wma.  Saimd*  14.  n.  S. 
6  Co.  Rep.  11. 


once.  The  plaint^  had  succeeded  in  three 
of  them,  and  the  principal  defendant  m  one 
of  them.  A  motion  was  made  to  the  courts 
that  the  jttdgment  and  costs  in  this  action^ 
subject  to  the  lien  of  the  attorney,  might  be 
set  off  against  the  judgment  and  costs  in  the 
action  in  which  that  defendant  had  succeeded. 
The  attorney  claimed  a  lien  on  the  judgment 
and  costs  in  this  (being  the  last  action  inwhich 
the  plaintiff  succeeded)  for  alt  his  extra  costs 
in  all  the  actions. 

The  Court  held  that  the  attorney  had  not 
a  general  lien,  but  only  a  special  lien  for 
the  extra  costs  in  procuring  that  judgment. 

Mr.  Marryat  and  Mr.  Chitty  showed 
cause  against  a  rule  for  confirming  the 
Master's  report,  as  to  the  costs  in  this  cause. 

It  appeared  that  Stephens  had  been  the 
tenant,  to  the  defendant  Weston,  of  a  farm 
in  Herefordshire ;  and  that  Weston  had  re- 
covered a  large  sum  of  money  in  an  action 
against  Stephens  for  rent,  wluch,  with  the 
costs,  remained  unpaid. 

It  further  appeared  that  Stephens  had  re- 
covered a  verdict  again&t  Weston  and  others 
for  an  illegal  distress,  which,  with  the  costs, 
had  been  paid ;  that  possession  of  the  farm 
had  been  given  to  Weston  by  the  order  of 
two  magistrates,  against  which  Stephens 
had  appealed  to  a  judge  of  assize,  who 
ordered  the  &rm  to  be  restored  to  him ;  (1) 
that  Stephens  recovered  a  verdict  against 
Weston  and  others,  in  an  action  against 
them,  for  thus  taking  possession  of  the  farm, 
which,  with  the  costs,  had  been  paid ;  that 
the  defendant  Griffiths  having  been  put  into 
the  farm  by  Weston;  that  the  present  action 
was  brought  against  them  for  a  continuing 
trespass,  in  retaining  possession  of  the  farm, 
until  the  day  on  which  they  gave  it  up  to 
the  plaintiff;  that  they  had  let  judgment 
go  by  default ;  and  that  the  damages  had 
been  assessed,  and  the  costs  taxed. 

It  also  appeared  that  the  damages  and 
costs  in  the  action  of  Weston  v.  Stephens, 
were  much  greater  in  amount  than  the  da- 
mages and  costs  in  the  present  action;  and 
therefore  it  was  sought  to  set  off* the  damages 
and  costs  in  the  latter,  against  the  damages 
and  costs  in  the  former  one,  subject  to  the 
attorney's  lien. 

A  reference  to  the  Master  was  made  for 

(1)  For  the  Mooeedangs  on  that  Afpeal,  see  tho 
Supplement  to  Bum's  Jostice  for  18t3>  in  the  Lav 
Jouiual,  toLl 
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Urn  to  a4c6rtaiA  the  amount  pf  the  lien,  of 
the  attoni^y  for  Stephens.  He  reported 
that  the  attorney  bad  a  lien  on  this  ju.dgment 
for  bi»  C09ts  against  hia  client,  arising  from 
all  the  husineas  done  for  him  in  all  the 
causes  wherein  the  principal  parties  were 
the  same,  and  which  arose  out  of  the  same 
grievance ;  and  be  had  accordingly  taxed 
all  the  costs  as  between  attorney  and  client 
in  the  di&rent  actions. 

Mr,  Marryat  contended  tHat  the  attor- 
ney had  not.a  general  lien  on  this  judgment 
for  his  costs*  in  aU  the  causes  arising  out  of 
the  same  grievance*  but  only  a  apecial 
one  on  that  particular  judgment  whiph  was 
set  o^  against  the  other.  He  cited  Hat" 
riMW  V.  BaiMridg^Jii)  and  Middkton  v. 

By  the  C(Mrl.-rrWe  are  of  opinion  that 
the  attorney  is  not  entitled  t^  &  general  hen 
in  this  case.  When  a  party  wishes  to  set 
off  judgments  in  diffeient  actions,  the  at- 
torney cannot, .  in  cxuamon  justice,  have 
more  than  a  special  lien  SfKC  the  oosta  in  that 
particular  cause.  The  principal  of  the  case 
of  Af«Ubfo»  V.  HiUdofiB  not  miliute  against 
that  rule,  for  the  Court  of  Common  rlea^ 
decided  nothing  more  in  Uiat  case,  than  tjaai 
the  coats  in  eKvor  .were  co^  in  the  cause;' 
for  the  pbuntiff  wasnot  in  full  possession  of 
his  judgment  unril  the  writ  of  error  was 
determined.  The  attorney  haa  »  general 
lien  as  against  his  own  client,  but  not  so  aa 
to  afiect  the  rights  of  other  pemons. 

Ruk  0ccardingly* 


1824.     >  Practice. — the  kino  r.  cooke 
Nov.  15.  3    in  the  cause  qf^xizK  p.  cooks. 

The  third  proclanuUitmf  ^  an  cnUiamy^ 
mu  made  at  the  dear  of  the  chwch  behmging 
to  the  p^ieh  in  which  the  defendant  was  de^ 
ecribed  to  Une,  in  the  hand  on  which  the  action 
was  brought^  The  place  where  he  aeUiaUy 
resided,  at  the  time  the  exigent  was  anardeot 
was  ai  a  great  distance  from  that  ckareht  but 
in  the  same  county  • 

The  Cotart  reversed  the  outlawry,  on  the 
defendant  putting  in  bail  to  pay  the  cewfem* 
nation  money, 

(S)  S  Bs^  sad  Gteas.  lUp.  aoOb    Law  Joam, 
K.  fi.  ToL  ii.  p.  171. 
(3)  1  Maole  tad  Selw.  Rep.  t40. 


Mr.  Marryat  showed  cause  against  a  rule 
nisi  for  reversing  the  outlawry  in  this  casea 
imon  the  defendant  putting  in  bail  in  the 
alternative. 

It  appeared  that  the  defendant  had  been 
sued  on  a  bond,  in  which  he  was  described 
as  being  of  Wortham  Dale  Farm,  in  the 
parish  of  Lifton,  in  the  county  of  Devon ; 
tlmt  at  the  church  door  of  that  parish,  the 
last  proclamation  had  been  made ;  thatafier 
the  bond  had  been  given,  he  continued  to 
reside  at  that  place  about  two  years ;  thut 
he  then  removed  to  the  parish  of  George- 
ham,  also  in  the  county  of  Devon,  but 
yearly  fifty  miles  distant  from  Lifton,  where 
he  resided  about  seven  years ;  that  he  after- 
V{ards  Uved  in  the  borough  of  Southwark, 
and  also  in  London. 

It  further  appeared  that  the  sheriff  had 
searched  a(ber  the  defendant,  at  Georgeham, 
to  serve  him  with  the  process  in  this  causet 
but  that  he  could  not  be  found  there ;  and 
also  that  the  sheriff  had  executed  a  writ 
offeri  facias  on  the  plaindfi^'s  stock,  at 
Georgeham. 

Mr,  Marryat  contended  that,  if  the  thir4 
proclamation  was  made  in  the  wrong  place, 
it  must  be  copaidered  as  no  proclamation  in 
law,  as  in  Waters  v.  Taylor  ;(1)  and  then 
the  Court  would  requirie  bail  to  satisfy  the 
condemnation  money. 

Mr,  Coleridge,  in  su{^rt  of  the  rule  tusif 
contended,  that  if  the  sheriff  had  used  due 
diligence,  he  mjght  have  found  the  de- 
fendant. He  cited  Hely  v.  Hewson,(2) 
Beauchanm  v.  Tompkins,  (9)  and  Hesse  v. 

iyood.(i) 

By  tike  Court, — ^The  objection  to  this  oiit- 
lawry  is,  that  die  last  proclamation  was  not 
made  in  the  parish  where  the  defendant  re- 
sided at  the  time  that  the  exigent  was 
awarded*  It  is  enacted  by  the  astute  of 
Elizabeth,  (5)  that  there  shall  be  three 
proclamations  made  by  the  sheriff  of  the 
county  where  the  defendant,  at  the  time 
that  the  exigent  was  awarded,  shall  be 
dwelling ;  and  that  he  shall  make  the 
third  at  or  near  to  the  most  usual  door 
of  the  church  or  diapel  of  that  town  or 
parish  where  the  defendant  shall  be  dwell- 

i^  2  Ban.  and  Cieis.  Rep.  355. 
[t)  Banes,  Ptnc  Notes,  321. 

(3)  3  Taunt.  Rep.  143. 

(4)  4  id.  €i91. 

(5)  31  Elis.  c.  3. 
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ing.  It  is  dear  that  the  present  outlawry 
would  have  been  good  before  that  statute. 
But,  inasmuch  as  the  third  proclamation 
was  not  according  to  that  statute,  we  must 
consider  it  as  if  a  third  proclamation  hsA 
not  been  made.  As  the  plaintiff  and  his 
attorney  certainly  used  due  diligence  to 
find  the  defendant,  we  think  that  the  rulfe 
should  be  absolute  to  tet  aside  the  out- 
lawry, on  the  defendant  putting  in  bail  to 
pay  the  condemnation  money. 

Rule  accordingly. 


1824 

Nov 


24.     > 
•  26.  3 


Practice. — ^keeke  v.  deeblb. 


A  defendant  was  arrested  far  2Sl, :  he 
jpaid  ftl,  into  court.  The  cause  and  all 
matters  m  difference^  were  before  trial  refer^ 
red  to  an  arbitrators  who  had  power  to  exa- 
mine the  parties^  and  the  costs  were  to  abide 
the  event.  The  arbitrator  awarded  II.  19s. 
to  the  plaintiff.  The  defendant  moved  for 
costs  under  49  Oeo.  3.  c.  46.  s.  3. 

llie  Court  held  that  the  case  was  not 
within  that  statute. 

Mr.  Bolland  showed  cause  against  a  rule 
why  the  defendant  should  not  be  allowed 
his  costs  of  suit,  to  be  taxed  by  the  Master 
pursuant  to  the  statute  48  Geo.  9.  c.  46.  s.  5. 

It  appeared  that  the  action  had  been 
brought  for  goods  sold  and  delivered; 
tliat  the  defendant  had  been  held  to  bail  foir 
28/. ;  that  he  had  paid  Zl.  into  court ;  that 
the  cause  and  all  matters  in  difference  had 
been  referred  to  a  gentleman  at  the  bar ; 
anid  that  the  costs  of  the  cause  and  of  the 
reference  were  to  abide  the  event. 

It  further  appeared,  that  the  arbitrator 
had  awarded  to  the  plaintiff  the  sum  of 
1/.  \9s.  in  addition  to  die  5tl. 

Mr.  Bolland  contended,  that  a  case  to  be 
within  the  statute  must  be  a  recovery  by 
verdict  and  judgment  of  the  Court.  He 
cited.  Butler  v.  Brown,  (1)  and  Davey  v. 
Renton.  (2) 

Mr.  Crofbder  in  support  of  the  rule  con- 
tended, that  a  person  does  not  lose  the 
benefit  of  that  act,  unless  '  he  takes  th^ 
money  out  of  court  and  the  suit  stops.    He 


cited  Tid^s  Praetice/;S)  Robinson  r.  Bham, 
(4)  and  Payne  v.  Aeton.(J5i) 

By  the  Court. — We  are  of  opinion,  that 
this  case  is  not  within  the  statute  of 
43  Geo.  8.  c.  46.  In  all  the  cases  dted  for 
the  defendant,  the  references  to  arbitration 
were  made  by  orders  of  Nisi  Priiis,  and  con- 
sequently the  arbitrator  was  merely  substi- 
tuted for  the  jury,  except  ih  Robinson  v. 
Elsam,  and  that  was  made  under  the  pecu- 
liar jurisdiction  of  the  court  respecting 
attorneys. 

It  cannot  be  said  in  this  case,  that  the 
plaintiff*  has  recovered  a  judginent  in  the 
action.  He  has  been  Awarded  a  sum  of 
mdney,  hot  only  for  the  c^use  of  action^ 
l)ut  for  all  matters  ih  diffetence';  and  he 
has  ol)tained  it,  not  on'  the  evidence  which 
would  have  been  given  ih  the  action,  but 
upon  evidence  (the  testimony  of  the  parties) 
vrhich  could  only  be  received  by  an  arbi- 
trator. The  parties  m^ht  have  made  a 
special  provision  for  costs. 

RuU  discharged. 


1824 

Nov 


OF 


24.      ">  Practice, — ^IN  the  hatter 

•  26.    3  BXSAM,  OENT. 

An  attorney  t  who  took  an  estate  under  a 
will,  made  a  fictitious  case^  for  the  opinion  of 
the  Court,  as  to  what  partiadar  estate  he 
took.  The  Court,  thinkmg  that  no  fraud  was 
intended,  only  fined  him. 

During  the  argument  on  a  special  case, 
Fox  V.  Dodd,  at^e  sittings  before  Mieha^l- 
'inas  term,  it  seemed  to  one  of  the  learned 
judges,  that  the  case  had  been  fabricated, 
for  the  purpose  of  taking  the  opinion  of  the 
Court  upon  a  point  of  law. 

The  question,  which  arose  upon  the  con- 
struction of  a  will,  was,  whether  Mr.  Elsam 
took  an  estate  in  tail,  or  ah  estate  in  fee  sim- 
ple, subject  to  an  executory  devide  in  the 
event  of  his  leaving  no  issue. 

It  appeared,  on  a  reference  to  the  Master, 
that  Mr.  Elsam  had  made  a  fictitious  case, 
'to  obtain  the  opinion  of  the  Court  on  the 
words  of  the  win,  because  he  had  applied  a 
large  part  of  the  personal  estate  in  payment 


^1)  1  Btod.  &  Bing.  Itep.  66. 
(2)  S  Bam.  &  Creas.  Itq>,'  711.  Law  Jouznal» 
k.  B. 


K.B.ToLii  p.  150.' 


(3)  P.  1018,  6th  Ed. 

(4}  5  Bum.  &  Ald.'661. 

(5)  1  Brod.  &  Bing;.  Rep.  278. 
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of  pecuniary  legacies*  and  it  became  ne- 
cessary to  raise  money  on  security  of  the 
estate. 

It  further  appeared,  that  the  whole  trans- 
action had  been  carried  on  in  the  same 
manner  as  if  real  parties  had  been  before 
the  Court ;  that  briefs  had,  in  the  usual 
manner,  been  given  to  the  counsel  on  both 
sides ;  and  that  Mr.  Elsam  had  incurred 
an  expense  of  40/. 

Mr.  Taunton  was  heard  for  Mr.  Elsam, 
who  swore  that  he  had  not  been  actuated  by 
any  corrupt  or  fraudulent  motive. 

By  the  Court. — ^We  cannot  pass  over  this 
case,  without  doing  something  that  will  pre- 
vent a  repetition  of  the  like  ofience.  If  our 
opinion  had  been  obtained,  the  judgment 
would  have  operated  on  parties  not  aware 
of  these  proceedings.  We  do  not  think  that 
the  person  before  the  Court  intended  to 
commit  a  fraud ;  and  we  shall,  therefore, 
punish  him  for  diis  contempt  with  as  much 
leniency  as  is  consistent  with  the  pure 
administration  of  justice.  We  do  order 
and  direct  that  he  pay  a  fine  of  40/.  to  the 
King,  and  be  imprisoned  imtil  that  fine  is 
paid. 

The  fine  was  immediately  paid^ 


1824.     \    Practice. — ^weatherby  r. 
Nov.  29.  3  ooRiNo. 

The  venue  in  an  action  on  a  specialty  cannot 
he  changed  until  issue  has  been  joined  between 
the  parties, 

Mr.  C.  Cresswell  showed  cause  against  a 
rule  nisi,  for  changing  the  venue  in  an  action 
on  a  specialty,  from  London  to  Lancashire. 

It  appeared  that  the  declaration  was  in 
covenant,  on  an  indenture  of  apprenticeship, 
but  that  the  defendant  had  not  pleaded. 

By  the  Court. — Until  issue  is  joined  be- 
tween the  parties,  it  is  impossible  to  say 
what  maybe  the  defence  to  this  action; 
and  the  Court  is  not  able  to  see  whether 
the  defendant  will  have  any  witnesses  to 
examine,  who  reside  in  the  place  to  which 
it  is  wished  to  change  the  venue.  The 
motion  is  premature. 

Rule  discharged. 


1824.  ">  Practice, — the  king  i\  bint  and 

'Nov.  22.3  THREE  OTHERS. 

The  prosecutor  of  an  informatum  for  penal- 
ties under  the  game  laws,  cannot  gwe  notu^e 
to  the  defendants  under  48  Geo)  d.  c.  58.  and 
then  put  a  plea  of  Not  Guilty  an  the  record^ 
and  proceed  to  trioL 

The  Court  set  aside  verdicts  on  such  an 
information,  after  notice  given  under  that 
statute,  as  it  applied  only  to  criminal  cases. 

Information — In  the  Crown  OfRce,  against 
the  defendants,  for  penalties  incurred  under 
the  acts  of  Parliament -for  the  preservation 
of  game. 

It  appeared,  that  the  informations  had 
been  served  on  the  defendants,  with  notices, 
that  if  they  did  not,  within  eight  days,  cause 
an  appearance  to  be  entered,  and  jplead  or 
demur,  that  an  appearance  and  a  plea  of 
not  guilty  would  be  entered  in  their  names, 
pursuant  to  the  statute,  (1)  and  that  the 
issues  would  be  tried  at  the  next  assizes  for 
the  county  of  Worcester. 

It  further  appeared,  that  tlie  defendants 
did  not  appear,  and  that  a  trial  took  place 
at  Worcester,  when  one  of  the  defendants 
was  acquitted)  and  the  others  were  found 
guilty. 

Mr.  Curwood  obtamed  a  nde  nisi,  to  set 
aside  the  proceedings,  as  being  a  nullity, 
because  the  statute  48  Geo.  3,  c.  58.  appHed 
only  to  criminal  proceedings,  and  could 
not  include  informations  for  penalties  in  the 
game  acts. 

Mr.  Taunton  showed  cause  against  the 
rule,  and  contended  that  the  defendants 
vreTeoffenders,vfho  had  committed  an  offence, 
and  that  the  information  was  within  the 
statute.  He  cited  8  Geo.  1.  c.  19 ;  5  Anne, 
C.14;  andalso  26Geo.d.  C.77;  S5  Geo.3. 
c.  96  ;  48  Geo.  3.  c.  58  ;  and  Blackstone's 
Commentaries,(Jt)  and  Hawkins*  Pleas  of  the 
Crown.(S) 

By  the  Court. — ^We  are  of  opinion,  that 
this  statute  does  not  apply  to  informations 
on  the  game  laws.  It  is  enacted,  that  when 
any  person  is  charged  with  an  offence,  for 
which  he  may  be  prosecuted  by  indictment 
or  information,  in  His  Majesty's  Court  of 
King's  Bench,  then  such  proceedings  as  the 
present  may  be  taken.     We  must  not  ex- 


(1)  48  Geo,  &  C.58, 

2)  VoL4w  p.  308. 

3)  Book  t.  cbftp.  26. 
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lead  the  meaning  of  the  words,  but  confino 
them  in  dieir  literal  sense,  to  offences  which 
nay  be  prosecuted  by  indictment  or  informa- 
tioDy  m  the  Court  of  King's  Bench.  Now, 
an  ialbnnation  on  the  game  laws  maybe  filed 
in  any  other  of  the  courts  at  Westminster. 

Rule  abwhUe. 


Nov.  (1) 


DOB  DEM.  B.  HADDOCK  AND 
JANS  OARBATT,  HIS  WIFE, 
AND  T.  MOORE  AKD  ANN  HIS 
WIFE,  O.  J.  LYNBS  AND  T. 
WALKER. 


An  assignee  qf  the  residue  qf  a  long 
lease  of  certain  premises  from  the  lord  of  a 
auMor,  madet  in  consideration  of  his  intended 
mama^t  amd  for  the  considerations  men- 
Honed  m  a  certain  indenture  of  three  parts^ 
intended  to  bear  date  the  day  after  the  day 
^  the  date  of  the  assignment^  an  indenture 
^  assigmneni  of  those  premises  to  two  per- 
sonSf  tfpon  trust  that  he  should  hold  the  pre^ 
mises  during  his  Ufe^  and  upon  other  trusts 
fas  corresponding  with  limitations  of  real  estate 
•a  tail  J  to  which  leasehold  property  may  be 
subjected. 

On  the  next  day  he  executed  an  indenture^ 
by  which^  in  consideration  of  his  intended 
wiarriagef  and  of  a  considerable  marriage 
portion  which  he  would  receioe  with  his  inten^ 
ded  wifCf  he  en&ofl^  ^100  other  persons  of 
ike  same  premises^  to  uses^  such  as  real  estate 
is  commonly  conveyed  to^  by  way  of  inttul^ 
and  a  memorandum  of  livery  of  seisin  was 
mdorsedupon  it* 

.  The  assignee  continued  in  possession  of  the 
,premises  dmring  his  Ufe^  And  an  efectment 
mas  afterwards  brought  by  his  heiresses  for 
ikefreehoU  against  the  representative  of  the 
Sstrmvor  rf  the  two  persons  to  whom  the  pre* 
wuseshadbeen  assigiied  intnut. 

The  Court  heldt  inasmuch  as  the  trustees 
under  the  mssignment  did  not  know  that  there 
mas  to  be  a  feoffinent,  and  did  not  afterwards 
consent  to  it^  that  the  feoffment  had  not  de* 
atroyed  the  term  for  years^  as  between  these 
parties;  whatever  might  be  the  advantage 
which  the  reversioner  may  take  of  it. 

Declaration — ^In  ejectment  on  the  joint 
anA  aeveral  demiaes  of  Benjamin  Maddock 


(t)Tliis  and  tlw.  fiilloivliiK  taw  do  not  cons  in 
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and  Jane  Garratt,  otherwise  Jane  fata  wife» 
and  Thomas  Moore  and  Ann  his  wife, 
against  John  Lynes  and  Thomas  Walker, 
to  recover  certain  premises  called  "  The 
BrockeySy*  in  the  parish  of  BarweU,  in  the 
county  of  Leicester. 

It  appeared  at  the  trial  before  Mr.  Jus- 
tice Holroyd,  at  the  Summer  Assizes,  1822, 
for  the  county  of  Leicester,  that  John 
Lynes  defended  as  landlord,  and  Thomaa 
Walker  as  tenant.  The  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  following  case. 

Jane  Maddock,  the  wife  of  Benjamin 
Maddock,  and  Ann  Moore,  the  wife  of 
Thomas  Moore,  are  the  co-heiresses  of 
Thomas  Cooper,  who  died  on  or  about 
23d  February,  1809,  without  issue  and 
intestate ;  and  was,  at  the  time  of  his  deaths 
in  the  possession  and  actual  occupation  of 
the  messuage  and  closes  in  question. 

By  indenture  of  Feoffment  executed 
by  the  parties  thereto,  bearing  date  second 
of  November,  1771,  and  made  between 
T.  Cooper,  and  S.  Heyrick,  and  J.  Heyrick, 
therein  described,  of  the  first  part;  W.  Coo- 
per and  J.  Kiss,  therein  described,  of  the 
second  part ;  and  Elizabeth  Kiss  of  the  third 
part,  it  is  witnessed,  that  in  consideration  of 
a  marriage  then  intended  to  be  solemnized 
between  T.Cooper  and  £.  Kiss,  and  of  a  con- 
siderable marriage  portion  which  T.  Cooper 
would  receive  with  £.  Kiss,  on  the  solemni- 
zation of  the  marriage,  and  fer  the  making 
a  jointure  and  provision  of  maintenance  for 
Elizabeth  in  lieu  of  dower,  in  case  the  mar- 
riage should  take  effect,  and  she  should  hap- 
pen to  survive  T.  Cooper ;  and  for  settling 
and  assuring  the  messuage,  closes,  lands, 
and  hereditaments  therein  described,  to  the 
several  uses,  and  under,  and  subject  to  the 
proviso,  condition,  or  agreement  therein 
expressed.  And  also,  in  consideration  of  ten 
shillings  a-piece  to  T.  Cooper,  S.  Heyrick, 
and  J.  Heyrick,  paid  by  W.  Cooper  and  J« 
Kiss,  and  for  divers  other  good  and  valuaUo 
causes,  T.  Cooper  did  grant,  bargain,  sell* 
alien,  enfeoff^  and  confinn,  and  S.  Heyiidt 
and  J.  Heyrick  by  the  direction  and  appoint*^ 
ment  of  T.  Cooper  did  (according  to  their 
several  and  respective  estates  therein)  bar-^ 
giin,  sell,  alien,  enfeoff^  and  confirm  unto 
W.^  Cooner  uid  J.  Kiss,  their  heirs  «id 
aligns,  toe  aaidmeaaoageMid  doses  caBed 
the  Brockeya,  and  their  appurteoaaoivte 
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hold  unto  W.  Cooper  and  J.  Kiss,  their  b^irs 
and'  assigns,  to  such  u^es  as  the  s^gne.. 
premises  'respectively  stood  limited  be&re , 
the  .execution  of  the  indenture,  unti}  the 
solemnization  of  the  marriage ;  and,  after 
the  solemnization  thereof,  to  the  use  of  T. 
Cooper  and  his  assigns,  for  the  term  of ; his 
natural  life,  without  impeachment  of  waste ; 
and  after  his  decease,  to  the  use  of  £.  Kiss, 
and  of  her  assigns  for  her  natural  life,  for 
her  jointure,  and  in  lieu  of  all  dower  and 
thirds ;  and  after  the  decease  of  the  survivor 
of  them,  T*  Cooper  and  £.  Kiss,  to  the  use 
ofthe  heirs  of  the  body  of  T.  Cooper,  on  the 
body  of  £.  Kiss,  lawfully  to  be  begotten ; 
a^d^  in  default  of  such  issue,  to  the  use  of 
the  heirs  and  assigns  of  T.  Cooper  for  ever. 

'  Then  follows  a  proviso,  enabling  T. 
Cooper  and.E.  Kiss  during  their  joint  hves, 
by.  deed,  as  therein  mentioned,  with,  the 
CQQB^nt  of  the  said  W.  Cooper  and  J.  Kiss, 
or.  the  survivor,  or  his  executors  or  admi- 
nistrators, .  to  revoke  the  aforesaid  uses  or 
trusts,  fmd  limit  fresh  uses  and  trusts. 

.  T*  Cooper  by  the  deed  covenants,  grants, 
aj^d  agrees  for  himself,  his  heirs,  executors, 
and  administrators,  to  and  with  W.  Cooper 
and  J.  Kiss,  and  their  heirs,  that  the  pre- 
mises should  remain  to  the  uses,  and  sub- 
ject to  the  proviso  aforesaid,  and  be  quietly 
enjoyed  accordingly,  without  any  interrup- 
tion by  T.  Cooper,  his  heirs,  or  as^gns, 
or  the  said  S.  Heyrick  and  J.  Heyrick,  or 
either  of  them,  their,  or  either  of  their 
heirs  or  assigns,  or  any  persons  whomso- 
ever claiming,  or  to  claim,  under  them  or 
any  of  them. 

The  said  indenture  4ilso  contains  a  power 
of.  attorney  from  T.  Cooper,  S.  Heyrick, 
and  J.  Heyrick,  to  William  Ward,  to  deli* 
v^r  seizin  of  the  messuage  and  premises, 
by  the  deed  granted  and  enfeoffed  unto  the 
said  W.  Cooper  and  J.  Kiss,  to  hold  to 
them;  their  heirs  and  assigns,  according  to 
the  purport,  true  intent  and  meaning  of 
the  said  indenture. 

The  foUowing  memorandum  of  Livery  of 
sfUm  is  indorsed  .on  the  deed.  **  fie  it 
remembered,  that  on  tlie  6th  day  of  Novem- 
ber, in  the  year  of  our  Lord,  1771,  the 
>nthin-named  W.  Ward,  by  virtue,  and  in 
execution  of  the  power  and  authority  to  him 
given  and  granted  by  the  within- written 
indenture,  did  enter  into  and .  upon  the 
messuage  or  tenement,    and  one  of  the 


closes  withir\  jgrante^,  ifK.the  name  of  ^ 
whole  of  the.^within^granted  Keireditaihents 
apd  premises,  and  tkkc  full  and  peaceaple 
possession  and,,  seisin  thereof,  in  the  name 
of  the  whole  of  t)ie  within-granted  heredita- 
ments and  premises,  and  immediately  after 
dehver  over  the  same  unto  the  within-named 
W.  Cooper  and  J.  Kiss,  to  hold  to  them, 
their  heirs  and  ass^;ns,  iiccording  to  the 
tenor,  purport,  true  intent,  and  meaning  of 
the  witnin-written  indenture*" 

T.  Cooper  was  possessed  of  the  whole  of 
the  premises  in  tbe  indenture  of  feoffinent 
mentioned  for  the  remainder  of  lon^  terms 
of  years,  executed  by  teases  granted  by  the 
Honourable  John  Grey,  Iprd  of  the^nnnor 
of  Barwell,  in  the  time  of  .Queen  Elizal]teth, 
in  the  remainder  recited  in  the  deed  of' as- 
signment next  mentioned. 

By  an  indenture  of  assigmiient  duly  Exe- 
cuted by  the  parties  thereto,  bearing  .^late 
the  day  before  the  said  deed  of  feofflitentv 
viz.  on  the  1st  November,  1771,.  andiftade 
between  T.  Cooper  of  the  Ifirst  part,  John 
Wileman,  and  Thomas  LyneS,  uerein  de» 
scribed,  of  the  second  part,  and  £.  Ki^  of 
the  third  part.  Reciting  that  the  Honoiitable 
John  Grey,  Esq.  lord  of  the  manor  of  Bar- 
well,  by  mdcnture  of  lease  of  the  llih  of 
April,  in  the  S5th  year  of  Queen  Eliza^th, 
demised,  granted,  and  to  farm  let,  to  Hfenry 
Gilbert  certain  lands  in  Barwell,  in  a  place 
called  Brockey,  for  a  term  of  10,000 years; 
and  that  upon  an  inclosure  of  the  loHbhip 
of  Barwell,  a  dose  then  used  as  tbrae  elbses, 
containing  about  twelve  acres,  tying  ih  te 
aforesaid  place,  called  the  Brodcey,  was 
allotted  in  lieu  of  the  land  so  leased.  ^And 
also  reciting,  that  b^^  another  iifdenture 
bearing  date  the  said  11th  of  April,  ib  the 
?5th  year  of  Elizabeth,  the  said  John'Crrey, 
Esq.  lord,  &c.  demised,  leased,  set,  atid  to 
farm  let,  to  Thomas -iShirman  several  doses 
or  grounds  enclosed  in  Barwell,  called  the 
Brockeys,  to  hold  for  aterm  df  10,000  years. 
And  also  reciting^ that  by  several  mesne 
conveyances  of  assignments,  the  said  doses 
or  grdtmds  becamii  legally  vested  in  John 
Cooper,  father  of  T.  Ck>oper,  and  sinde  dc- 
ceased;  for  the  remainder  of  ^e  said  term  of 
1 0,000  yeaM.  And  also  ret^lting,  ^t4y  in- 
denture dated  12th  Jan.  1749,  between  Tho- 
rtas  Jee  of  thfe;  first  pan;  TdbJJt'Bbyrae  of 
the  second  part,  and  Henrx^ointon'of  the 
third  part,  in  which  it  was  recite<{|  that  one 
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Thomav  Roberta,  in  his  lifetime  was  pos- 
sessed of  a  clpse  ih  Barwell,  csilled  William 
RBberts's  Brocfey  Close,  tod  containing 
five  Brockey  acre^,  for  the  remaindet  of  a 
term  of  1,000  years,  by  vittue  of  a  lease  to 
hi!m  made  in  the  time  of  Queen  Elizabeth, 
by  John  Grey,  Esq.,  lord  of  the  manor  of 
Barwell,  and  that  the  said  close,  by  several 
mesne  assignments,  had  become  legally 
vested  in  Tobias  Bowne  for  the  remainder 
of  the  term  of  1,000  years ;  and  in  which  it 
was  also  recited,  that  the  said  close  so 
assigned  to  Tobias  Bowne,  had  been  sub- 
sequently assigned  -unto  the  said  Tliomas 
Jee,  for  the  reniainder  of  the  term  of  1 ,000 
years,  by  vraybf  mortgage  for  45^.,  and 
that"  Henry  Thornton  had  contracted  with 
Tobiatf  Bowne,  for  the  absolute  purchase  of 
tHe  tenb  of  T,000  years  in  said  close  and 
premised,  along'  with  the  remainder  oi  the 
alknre-mentioned  term  of  10,000*  years  in 
tne  first-mentioned  close,  used  as  three 
closes,  containing  twelvie  acres,  and  adjoin-  • 
ii^io'the  saTd  other' cldse;  and  then  in  the 
tintire  of  the  saW*  Tobias  Bowne.  It  is 
by  the  indenture'  of  12th  January,  1749, 
witnessed,  *  tfiat  Thomas  Jee  ami  Tobias 
Bowne  did  assign  to  Henry  Thornton,  the 
*ud  close  In  Barwell,  containing  about  fiv« 
Brockey  acres,  to  hold  during  the  remain- 
der of  the  term  of  1,000  years.  And  also 
f^^trng,  that  Henry  Thornton  erected  a 
Aiessnage  on  the '  close  containing "  twelve 
acres,  then  divided  into  three  closes  ;  and 
f^itingj  thiit  T.  Cooper  was  legally  entitled 
to  the  said  recited  messu^,  clones,  lands, 
find  premises,  for  all  the  residue  and  re- 
thainder  of  the  said  sevei^  terms  of  10,000, 
tO;000,  and  1,000  years.  It  is  witnessed, 
that  in  consideration  of  a  marriage  intended 
«6  'be'  bad  between  T.  Cooper  and  E.  Kiss, 
ilnd^fbr  the  oonsidevatioiis  mentioned  and 
expressed  m  a  certain  indenture  of  three 
jutrts,'  intended  to  bear  date  the  day  after 
the  day  of  the  date  thereof,  (meaning  the 
'said  indenture  of  f^fihient,)*  and  made 
•between  T.  Cooper  imd  S.  Heyrick,  and 
J.  Heyrick  of  the '  first  part ;  W.  Cooper 
•and  J.  Kiss  of  the  second  part ;  and  E.  Kiss 
df  the'tirird'paH;  aild  in  consideration  of 
•five  8hil!!hg»  to  T.  GoQper,  paid  by  J.  Wile- 
<ihan>  ajid  T.  Lynes,  and  for  divers  other 
'gbod  cauJses  and  bonstderations,  T.  Cooper 
^^fd'*b4i<gtlh,  sell;  assign,  transfer,  and  set 
^^efmst'd,  WileHlaa.^and  T.  Lvnes,  their 


executors,  administrators,  and  assigns,  ail 
the  said  recited  messuage,  closes,  heredita-*. 
ments,  and  premises,  with  tiieir  appurte* 
nances,  and  all  other  the  leasehold  closes, 
lohds,  and  hereditaments  whatsoever  of  T. 
Cooper,  lying  and  being  in  the  lordship  of 
Barwell ;  and  all  the  estate,  &c.,  to  hold 
unto  the  said  J.Wileman  and  T.  Lynes,  their 
executors,  administrators,  and  assigns,  for 
the  residue  of  the  terms-  of  10,000  years, 
16,000  years,  and  1,000  years,  subject, 
nevertheless,  to  the  trust  and  proviso  there- 
in-after declared;  viz.  *  upon  trust  to  per« 
mit  and  suffer  T.  Cooper,  his  executors^ 
administrators,  and  assigns,  to  receive  5the 
rents  for  his  and  their  own  use^  and  that 
the  terms  might  be  disposed  of  as  he,  T« 
Cooper,  should  direct,  until  the  intended 
marriage  should  be  solemnized ;  and  after 
the  solemnization  thereof,  in  trust,  to  permit 
and  suffer  T.  Cooper  and  his  assigns,  to 
enjoy  and  receive,  and  take  the  ranta  and. 
profits  of  the  premises,  for  so  long  time  of' 
the  term  and  terms  as  should  incur  during 
the  life  of  T.  Cooper;  and  after  his  decease, 
upon  trust  to  permit  and  suffer  E.  Kiss,  and 
her  assigns,  to  enjoy  and  receive,  and  take 
the  rents,  issues,  and  profits  of  the  premi- 
ses, for  so  long  time  of  tlie  term  and  terms 
of  years,  as  shoidd  incur  during  the  life  of 
E.  Kiss  ;  and  afler  the  decease  of  the  sur- 
vivor of  T.  Cooper  and  E.  Kiss,  up<Jn  trust 
to  permit  and  suffer  the  first  son  of  the  mar^ 
riage  and  his  assigns,  to  receive  and  take 
the  rents  and  profits,  during  so  long  time 
of  such  term  and  terms,  as  such  fira.t:son 
should  happen  to  live,  but  if  such  first  son 
should  die  before  he  should  attain  the  ag^ 
of  twenty-one  years,  then  upon  trust  to 
permit  and  suffer  the  second  son  and  other 
eons  of  the  marriage  successively,  according 
to  their  seniorities,  during  so  long  of  the 
terms  as  they  should  respectively  live  ;  and 
if  any.  of  the  son  or  sons  of  the  maiTiage 
•should  live  to  attain,  the  age  of  twenty-one 
-years,  in  trust  for  the  eldest  of  such  son  or 
uBons  who  should  attain  the  age  of  twentyr 
-one  years,  as  aforesaid,  and  of  his  execu- 
•tors,  administrators  and  assigns,  fqr  and 
during  all  the  residue  of  the  term  and  terms 
of  years,  and  to  assign  and  convey  the  pre- 
mises ta  the  said  eldest  son,  at  -his  said  age 
-of  twenty-one  years,  and  to  his  executors, 
.administrators,  and  assigns,  &)v  the  xemaiu- 
d«T  of  ;thet6rm8  of  years.    And  in  cas^*  ther-* 
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should  be  no  issue-male  of  the  marriage, 
or  if  all  such  issue-male  should  die  before 
the  age  of  twenty-one  years,  upon  trust  to 
permit  and  suffer  all  and  every  the  daughter 
and  daughters  of  the  marriage  to  receive 
and  tak^  the  rents  and  profits  so  long  as 
they  should  respectively  live  ;  and  if  such 
daughter  and  daughters  should  live  to  attain 
the  age  of  twenty-one  years,  in  trust  for 
such  daughter  or  daughters  who  should  at- 
tain such  age,  and  her  and  their  executors, 
administrators,  and  assigns.  And  in  case 
there  should  be  no  issue  of  the  marriage,  or 
if  all  such  issue  should  die  before  the  age 
of  twenty-one  years,  in  trust  for  the  exe- 
cutors atid  administrators  of  T.  Cooper. 

ProvtM  for  enabling  T.  Cooper  and  E.  Kiss 
during  their  joint  lives,  by  deed  as  therein 
mentioned,  with  the  consent  of  J.  Wileman 
and  T.  Lynes,  or  the  survivor,  or  his  execu-  . 
tors  or  administrators,  to  revoke  the  afore- 
said .  uses  or  trusts,  and  limit  fresh  uses  or 
trusts. 

The  said  Thomas  Cooper,  by  the  said 
deed,  covenants  and  agrees  for  himself,  his 
executors,  administrators,  and  assigns,  to 
and  with  J.  Wileman  and  T.  Lynes,  their  exe- 
cutors, administrators,  and  assigns,  that  the 
premises  should,  during  all  the  remainder  of 
the  terms  of  vears,  remain  unto  J.  Wileman 
and  T.  Lynes,  their  executors,  admimstrators, 
and  assigns,  upon  and  subject  to  the  trusts 
and  proviso  aforesaid ;  and  be  accordingly 
held  and  enjoyed,  without  any  disturbance, 
by  T.  Cooper,  his  executors,  administrators, 
or  assigns,  or  any  person  or  persons  what- 
soever lawfUly  claiming,  or  to  claim  under 
T.  Cooper,  and  J.  Cooper  his  late  &ther, 
or  either  of  them.     And  that  the  said  T. 
Cooper,  his  executors  and  administrators, 
and  all  other  persons  lawfully  claiming,  or  to 
claim  under  the  saidT.  Cooper  and  J.  Cooper 
or  either  of  them,  at  the  request  of  J.  Wile- 
man and  T.  Lynes,  their  executors  or  admi- 
nistrators, but  at  the  costs  of  T.  Cooper,  his 
executors,  administrators,  or  assigns,  would 
execute  all  such  further  acts  and  assur- 
ances, for  the  better  assigning  and  assur- 
ing of  the  premises  unto  J.  Wileman  and 
T.  Lynes,  their  executors,  administrators,  or 
assigns,  for  ail  th^  remainder  of  the  terms 
of  years  before  mentioned,  under  and  sub- 
ject to  the  trusts  and  proviso  aforesaid, 
according  to  the  true  intent  and  meaning 
of  the  said  indenture. 


Thomas  Cooper  continued  in  fonewmxm  " 
and  the  actual  occupation  of  the  premises 
in  the  said  indentures  of  the  firH  and  teecnd 
November,  1771,  mentioned  from  the  time 
of  executing  the  said  indentures,  until  his 
death  in  1809,  and  paid  an  annual  chief 
rent  of  sixpence,  for  part  of  the  premises, 
to  the  lord  of  the  manor  of  Barweu. 

John  Wileman,  one  of  the  trustees  under  * 
the  indenture  of  the  1st  November,  1771, 
died  in  June,  1785,  and  T.  Lynes,  the  other 
trustee  under  the  said  indenture,  died  in 
April,  1787,  and  made,  by  his  will,  tha 
defendant  T.  Lynes  his  executor. 

Upon  thedeaUiof  T.  Cooper,  thede&ndani 
T.  Lynes,  as  agent  for  the  widow,  E.  Cooper, ' 
who  was  entitled  to  a  life  interest  under 
the  trusts  or  limitations  of  each  of  tha 
indentures  of  the  1st  and  2nd  days  of  No- 
vember, 1771,  let  the  premises  to  tha' 
defendant  T.  Walker,  and  received  the  rent 
of  the  same  for  her  life. 

The  chief  rent  above  mentioned,  waa 
paid  to  the  lord  of  the  manor  during  tfaa 
life-time  of  Mrs.  Cooper,  and  sinee  her  de* 
cease,  by  T.  Lynes,  down  to  the  year  1816. 

The  premises  sought  to  be  recovered  by 
this  action,  are  the  whole  of  the  premisea 
granted  by  the  indenture  of  fngmeid  of 
2nd  November,  1771,  and  are  the  same  as 
are  comprised  in  the  said  terms  of  10,000 
years,  10,000  years,  and  1,000  years,  intbs 
deed  of  assignment  of  the  Ist  November, 
1771,  and  recited  to  liave  been  granted  by 
John  Grey,  in  the  reign  of  Queen  Elisa- 
beth. The  question  for  the  consideration 
of  the  Court  was,  whedier  the  plaintiff 
was  entitled  to  recover  upon  either  of  the 
donises  in  the  declaration  of  ejectnmot. 
If  he  was,  then  the  verdict  was  to  standi 
if  not,  then  it  was  to  be  entered  for  th^ 
defendants* 

Mr.  Prestofiy  witli  whom  was  Mr,  Den^ 
man,  C.  S.  and  Mr.  CM.  PhUUm,  for  the 
lessors  of  the  plaintiff,  insistea  that  tha 
co-heiresses  at  law  of  Thomas  Cooper  were 
seised  of  the  premises  as  fieehola,  under 
the  feoffment  of  2nd  November,  1771. 
He  contended  first,  that  these  deeds  were 
made  very  comiponly  among  conveya&cera, 
for  turning  a  long  term  for  years  into  a  fee; 
that  this  feoffment  gained  the  fee  positively, 
and  that  it  was  ri^ftd  against  all  but  tlie 
lord  of  the  manor,  notwithstanding  t^e 
termor  was  in  possession.     On  that  point 
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ht  nated  LiUkUm'M  Teniar§$,(l)  BraetmXft) 
Cohe  on  LMetmJJS)  Focus  v.  SaUsbmnf^h) 
MeyieVt  caseJl^S)  Sanders  on  FeoffmerUAfi) 
Secondly f  that  the  tenn  was  forfeited  and 
extinguished,  and  the  right  under  it  de- 
feated, Foster  v.  tViUiams,(J)  Lord  Dormer's 

Mr,  Tmialf  for  the  defendants,  con- 
tended, that  die  term  had  not  been  ex- 
tinyiished ;  that  it  did  not  appear  that  the 
•assignees  who  were  trustees,  had  any  notice 
tiiat  the  deed,  to  be  made  the  next  day 
Jifter  the  assignment,  was  to  be  a  feoffinent, 
«ad  that  it  could  not  be  presumed,  that 
they  would  destroy  their  trust.  He  relied 
on  Taylor  ▼.  Horde.(9) 

By  the  Court. — We  are  of  opinion,  that 
this  feofiment  is  of  no  avail  against  the 
^ttsignees  of  the  term.  It  is  admitted 
that  the  fee  ouffht  to  be  in  die  lessors  of 
die  jplaindfT.  This  is  an  attempt  to  turn 
the  mterest  of  a  termor  into  a  wrongftd  fee, 
to  alter  the  situadon  of  the  actual  occupier, 
to  vary  the  interest  of  third  persons,  and  to 
convert  a  chattel  liable  to  debts  into  pro- 
perty diat  might  pass  to  heirs  instead  of 
representadves.  It  is  said  to  be  a  common 
pracdce :  but  the  Court  will  look  upon  it 
with  a  jealous  eye.  It  is  a  fraud  in  fact ; 
and  if  the  present  suit  can  be  defeated,  it 
oudit  to  be  so. 

It  appears  that  a  termor  possessed  of 
certain  premises  being  about  to  be  married, 
assigned,  on  the  1st  November,  1771,  his 
term  to  two  persons  ujpon  certain  trusts, 
and  that  the  indenture  of  assignment  stated, 
that  it  was  in  consideradon  of  the  intended 
marriage,  and  fer  the  consideradon  ex- 
pressed in  a  certain  indenture  of  three 
parts,  to  bear  date  the  day  after  die  day 
of  the  date  thereof,  that  the  premises  were 
so  assigned  to  two  persons  in  trust,  for  the 
termor  for  his  life,  then  to  his  intended 
wife,  and  afVerwards  to  other  uses.  Oh 
the  next  day,  the  2nd  November,  the  ter- 
mor executed  an .  indenture  of  feoffment  to 

(1)  Sec.  609;  Bfr.  Bntlor'ft  note;  and  Sec  610. 
and  611. 
;«)  P.  3S6. 
3)  Sec  698.  p.  9ffr. 
[4)  Hard.  Rep.  40f . 
[b)  Raym.  Rep.  S19. 

[/ 1  Cowp.  Rep.  621* 

.8i  Pitmon  on  ConveyaDciBg)  9t< 

.9)  BttiT*  Rep*  60k  aaid  Coifp*  Rap*  699. 


two  other  persons,  in  which  the  oonsidara* 
don  was  stated  to  be.  the  intended  marriage, , 
and  a  considerable  marriage  portion  brought 
by  his  intended  wife ;  a»l  then  thene  was 
a  dedaradon  of  nearly  the  same  trusts,  as  - 
those  made  in  the  indenture  of  assignment. 

Now  it  does  not  aj^iear  that  the  trustees 
under  the  assignment  knew,  that  the  instru* 
ment  to  be  executed  the  next  day  would 
be  a  feoffment ;  it  is  proM>le  that  they 
did  not.  It  is  called  an  indenture  of  three 
parts.  It  ought,  therefore,  to  have  been 
proved  by  the  lessors  of  die  plaintifl^  that 
diose  trustees  had  consented  to  the  makiqg. 
of  the  feofiment.  The  Court  will  not  make 
any  presumption  in  fevour  of  such. a  pro* 
ceedmg ;  but  on  the  contrary  will  presume*, 
that  the  trustees  did  not  do  any  thing  that 
would  be  inoonsisient  with  their  trust ; 
and  it  ought  to  have  been  expressly  found* 
or  such  fects  ought  to  have  been  laid 
before  the  jury,  as  would  have  led  them  to 
that  conclusion. 

It  has  been  urged,  that  the  possession  of 
Cooper  was  an  actuiJ  ouster  of  die  posses- 
sion of  the  trustees.  But  we  do  not  think 
so :  we  are  of  opinion,  that  his  possession 
is  quite  consistent  with  the  feet  of  the 
trustees  having  the  legal  possession,  for  he 
had  reserved  a  life  interest.  The  expres- 
sions of  Lord  Mansfield  are  very  strong, 
that  it  is  a  disposition,  not  a  disseisin. 

The  right  of  the  lord  is  quite  a  difierent 
question.  He  may,  if  he  please,  insist 
upon  a  forfeiture ;  but  perhaps,  he  will  not 
interfere :  if  he. does,  then  a  quesdon  will 
arise,  upon  which  we  are  not  now  called  on 
to  give  an  opinion. 

Jtfdgmenifor  the  Defendants. 


«  iiA^        C  8T0&E&  AKD  OTHERS,  AS8IOKBBS 
5J**-      {        OF  FLETCHBU  A  BANXKUPT,  1^. 
*^^*       V       HUNTER. 

The  owner  of  two  collieries  let  them  in 
1810,  on  lease  to  a  tenant  for  21  yearst  lo- 
gether  with  the  engines,  machinery ^  ^c,  A 
foabiation  of  the  machinery,  ^c,  was  madct 
and  the  tenant  was  to  put  up  what  new 
machinery  might  be  necessary;  and  it  was 
agreed^  that  three  months  before  the  «xmrti- 
tion  of  the  lease^  another  vakmtion  of  the 
machmery,  ^c.  should  be  made,  and  accord- 


8«' 
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9Mmtim;^th»iimmtshMUdipau>or'fveemei 
tki  d^fhpen&etO^grffcm'tkejlM^^      There 
iimrf(Pcoi>MM^^for  re-mtfyf  m  tktxve^  qf^ 
fm'j^afffi(^sefa^<^Tenti 

TketenaM'jmttq^  nemmaehiMery^  aniim 
I^lHf^timhr  ISlBf  the  landierd  obtained 
jfii^itiitnP  ml  an  ^tment  for  mm^^ytnenii 
dfttm^  \M  did  f»V^  taki  po$eee9um'  wUii.iig! 
9tk*Nof^e9kbtrt  laia,' oM/im  tit  KHhNofKmt- 
iimtik  tentM  ammitted  an^^ict  of  bankruptcy, 
M^'as9igfU^cwbrofi^htianactiott<^  trover,  for 
tUB^'-ihathitl^i  ^oL  ae  bemg  in  the  dtspoaitum 
i^Ttfi^  biinktupt,  mdtr  21  Jac  1«  c  19. 

THe^  Cdwt  hM,  Jhsi,  that  the  landlord 
kui^  a^  right  to  the'  new  and  old-  maehineryr 
efkhefagh  no  ifaluaiien  not  made,  three  months' 
Wfifr$' ke' UmA  paeeetmn.  SeeoMy,  thattha 
tMMnifm'hadtltedupomlimrfldumachi^ 
irim^,>  4'^-  ^^"ndier  thiM  leaee^  within  the  meanit^, 
€f  %\  Joe.  \.  0\  IIX;  arid  Hardly,  that  m  dif-^ 
firmer  i$as^  made  by  Ae  judgment  in  ejeeih 
menty  as  it  did  not  give  the  right  to  tht  pro^ 
ptftgf  ban  onty  the  peiseesekm  of  it, 

U^^flaraiion^-^ln  trovar^v  certain  goods 
Mi  chMtd«,  exi^Ms,  paaapBf  ifhlnsies, 
fjbti^i  te.  u^  in  ttfo  ocdueiieB. 

Plea — Genend  itMie. 

It  ilppeAf«d  iC  (he  trial  hehee  Mr.  fiuron 
fitdloek,  at  the  Sprmg  Assizca,  lfid4,  &ir 
JDttf byahire,  thM  tlie  ddendaiit  had  deraiaed 
to  Fldldier  by  a  lease  from  Ist  January, 
l^l^t  for  Si  years,  two  coHtifOiea^  and  all 
lluft  engiaesy  machinery,  and  other  imple^ 
IMilto  and  things  then  being  in  and  upon  or 
itdf^ut  she  said  ooal  works,  or  used  or  cnif- 
iployed  therewith;  and  also  all  the  boats 
and  waggons   used    at    thsui,    and  other 
'MsotB  Qientioncd  in  «n  inventory,  at  the 
rent  of  10/.  for  every  100/.  for  which  coal, 
slack,  and  cokes  should  be  sold  from  the 
collieries  during  the  term,  to  be  paid  by  the 
.i[|uarter.     That  the  lease  contained  a  cove- 
nant that  Fletcher  would  pay  the  rent;  that 
there  was  a  proviso  (or  re-entry  if  ^he  rent 
should  be  unpaid  for  tbe  space  of  30  days 
'^fb?rit  was  due ;  and  that  .diere  was  also  a 
^rt'Otfso,  that  at  the  expiiration  ar  socmer 
^etenninatiim  of  the  lease,  Fletdier  shouid 
yield  'yp  to  4}ie  .defendant  ^n  heirs,  exeeu- 
'toi^,  %ic;  all  the  .engines,-  gins,  machineiy, 
"aild  things  used  Tn'the^coflteries  ;  'and  ^^t 
^iilnrentorytnifd  T^duation  'should  be  mude 
*by  M^o  4ndffi^rent  persons,  -Uo  be*  fbr  •♦hat 
^Ut^khie  afppouited  *  by  'the  "^dHendant  aiad 


FhtnhiUBt  or  th^  repref^iiM^ye^  oi;,  by^^ 
an  uminte ;  and  in  case  tbe  .amQupt  tl^i^i 
should  be  different  to  that  made,  at  th^dat» 
of  the  lease,  then  the  difference  should  be;  |m44  « 
l^thei  defendant  or  Fletcher,  as  it  might  h^p^ 
peuuto  be^  mpre  or  lescu  within  three  montj^i 
from  the  time  of  this  second  valuation. 
■  It)  further-  appeared,  that  the  defbp4^^ 
obtained  a  JMdjpnent  in  ^ejectment  ibr  nfo^^, 
paynwiM^  of  rent»  in  Trinity  term»'l81j3,. 
but  that'  he  did.  not  taV'  possession  of  tl^ 
colUerie?  until  th^  S/(ih  of  iVovemher,*  ISlg; 
tjbat  djariqg  the  tiooe.  from  1810|^^ii^cher, 
bad  laid  out  large  sums  of  inoney  in  mficbi-. 
Q^ry^  andjiad  put  up  a;new  engix^e  which  cost, 
2,000/.  and  had  also. put  in  a  new  boileti  of, 
tibe  v;iiifte'  of  60/.  aA^er.  the  ji^gment  l\ad 
been  obtained  in.eje<tin^t;;  i^icltha^  Fletr. 
dier  eomraitte4  a^^act  of  bsactl^ruptcy  oq. 
tiie  10th  November,.  1^19,  on  .which  a  co^if^ 
mimioft  was  issued  on  the  l^th  Novemb^t 
^nd  the  plaintiffs  w^rje  chosen  a^sjgneea. 
.    It  also  speared,  that  when  col)t^Eies  a^^ 
deiniaed  ^  a  te|rm  of  years,  it  i&  the  usagiSt 
sop^tim^s,  tha^  the  landlord  lets  the  m^r 
cbi^^ry  atfd  imple^oats  to  the.  tc^ncuit.  and 
^ikes  th^n  baek  again  at  the  end  ox  the 
(term ;  and  son^times  th^  tenant  buys  them, 
fi9d  th^n  it  is  ^s^al  for  hjm  to  t^k^  th^ 
Away  when  the  lease  of  the  coUiery  eiipires. 

On  the  part  of  the  defcnd^t  it  was  con-: 
'jtendedy  that  the  tenant  had  ^t  be^n  the 
ifppqrent  {nfmer  of  the  machinery,  &c. 
during  ^c  t^i'iu  of  the  tenancy,  nor  even 
^ince  the  tiipf^e  tha^  the  judgment  in  ^ecti- 
.ment  had  been  obtained ;  but  on  the  con- 
trary, that  all  the  machinery  and  implements, 
JHQv^ble  and  fixed,  which  were  on  the 
preipises  at  the  dfite  of  the  lease,  or  had 
been  iN'ou^t  ^here  during  the  tena^icy,  had 
boeome  vested  iu  the  ^^fendant  ^s  poon 
as  the  lease  w^s  deterpiined  \ky  forfeiture. 

The  Jury  fb^n^  a  verdict  for  the  plain- 
tifs  for  a|l  the  fnovecjde  things  on  the  col- 
lieries at  tjie  time  of  the  act  of  b$^|a:uptcy; 
but  the  le^n^d  J^d^e  gave  lec^vc  to  mjp.v^ 
to  enter  a  nonsuit,  if  the  Court  should  oe 
of  Opinion  that  all  the  effects  (moveables 
and  fixtures,)  vested  in  the  defend^t,  and 
also  to  increase  the  verdict,  if  t1[ie  Court 
should  be  of  the  contrn^  opmi(>n  *,^h^  all 
the  things  belonged  to^the  tj^iant. 

Mr,  Denman^  C.  S,  Afr.  B4f(kr,\jtnd  Mr. 
N,  R.  Clarke^ho^'eid  ^}^^%li^mtl  *  Irule 
nisi,  far  >e»tnrii^  a  ftoi^it.    ^Tbgy  ison- 
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tended  that  the  machinery,  fixed  and  more- 
able,  were  in  the  possession,  order,  and  dis- 
position of  the  bankrapt,  at  the  time  of  the 
act  of  bankruptcy;  Witfr  th6  cdnsent  6f  tlie 
true  owner,  within  21  Jac.  1.  c.  19.  They 
cited  Horn  v.  Baker, {\)  Lmgard  v.Afc*- 
«ter,(2)  and  Kirkley  v.  Hodgson,{3) 

By  the  Court, — We  are  all  of  opinion, 
that  the  rule  for  entering  a  nonsuit  ought  to 
bj  made  fcbsolute.  If  there  hadniot*been  a 
bankruptcy,  and  the  lease  had  expired,  then' 
it  is  quite  clear,  from  the  facts,  of  this  case, 
that  the  landlord  wp'uld  -have  been'  entitled 
to  all  the  machinery  and  effects,  fixed  and 
moveable,  whether  old  or  new,  whicli  flight 
have  been  found  on  the  premises. 

It  is  said,  that  before  the  effects  vested 
in  the  landlord,  it  was  a  condition  precedent 
that  a  valuation  should  have  been  made ; 
but  we  do  not  think  that  such  a  ndoation 
was  necessary,  for  the  lease  contemplated 
a  determination  by  forfeiture  as  well  aA.  by 
effluxion  of  time;  and  in  the  instance  of 
a  forfeiture,  it  would  be  impoeiible  to^  laave . 
the  efifects  valued  three  months  before  it 
^cteurr^. 

To  be  Satisfied  that  the  act  of  bankruptcy 
has  mad0  no  difference,  we  must,  see  whe- 
*^th^''tbe  tenant  ever  had  the  possession, 
order,  and  disposition,  within  the  meaning 
'*  of  the  2lst  James  the  First.    .  It  is  clear,  that 
-  ^ihe  tenant  never  had  the  absolute  property' 
in  the  niachinery,  from  the  terms  of  the 
lease :  he  had  only  a  qualified  property. 
Now  it  has  been  decided  in  the   case  of 
a  ready  fiimished  house,  that  the  tenant- 
has  not  the  possession  of  the  goods,  within 
the  meanii^  of  21  Jac.  1^:  and  on   the 
same  principle',  the  'goods  in.- the  custody  of 
a  factor  do  i^ot  pass  to  his.  assignees  if  he 
become  a  bardcrupt. 

(l)'yEMtRtep.2i5. 
'*.    («)  1^  B«ta.ftiid.Gre«i30e.'  Law:  Joan.  K.  B. 
vol.  i.  p.  131. 

(S)  Id.  588.  and  id.  p.  185. 


Would  the  public  at  large  have  given  the 
occupier  of  these  collieries  credit,  on  the 
suf^oajtipn  that  he,w^  possessed  of  the 

^  maehinery  and^nioveable  property  on  them  ? 
A  cautious  man  certainly  would  not  have 

'  done  so  ;  for  it-  was  in  evidence,  that  it  is 
the  usage  for  the  owners  sometimes  to  let 
collieries  with  the  engines,  machinery,  and 
necessary  implements.     It  became,  there- 

^  fore,  the  4Hty  of  a  rfd^a,  befoij^he  ^sted 
the  teriaiit,  to'  inquire  in  what  manner  he 
was  in  possession  of  the  works.     This  case 

'  is  4ia|it|giA^Mq  from  Horn  v.  Baker,  for 

'  in  that '  it  wab  found,  that  it  was  the  usage 
among  distillers  not  to  leave  vats  and  uten- 
sils orr  the  premises'  for-  the  use  of  the 
leasee.     Indeed,  if  we  may  be  allowed  the 

' '  expreseion,  we  may  consider  that  this  bank- 
rupt had  the  use  of  a  ready  Jumished  col- 


But  it  is  said  that  the  judgment  in  eject- 
1  ment,  changed  the  nature  of  the  tenant's 
holding,  and  that  he  had  the  apparent 
owusihip  by  ^^nsent  of  the  real  owner 
from  that  time.  As  the  tenant  never  had 
the  absolute  property,  no  ^apge^  could 
take  ^huse  laoonaequence  of  the  judgment. 

But  the  statute  21  Jac.  1.  speaks  of  pro- 
perty in  the  possession,  order,  and  disposi- 
tion,' of  the  bankruptr  at  the. time  of -^ his 
bankruptcy.  Now,  if  we  assume  that  .the 
tenant  once  had  the  •  disposition  of  these 
^effects  by  the  consent  of  the  real  owners  the 
landlord,  yet,  that  possession  did  not  (con- 
tinue on  die  day  he  committed  the.  act  of 
bankruptcy.  The  landlord,  when  he  took 
possession  ai  the  coal  mines,  on  the  8th  of 
November,  look  into  his  possession  every 
thing  that  pertained  to  them,  as  the  engines 
and  machinery ;  for  the  tenant  had  no  right 
to  remove  eiUier  the  fixtures  or  the  move- 
ables ;  and,  therefore,  when  he  wiia^t^med 
out  of  possession,  he  ceaisied  to,Ka^e  any 
,•  right  whatever-over  them. 

.  Rule,  absolute  for  jN^onsuit, 


■J  . 
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ABSTRACT  OF  THE  CASES 

Decided  in  Mieiaelmai  Term,  1824r, 

on  TMB 

ft 

LAWS    RELATING    TO  THE    DUTIES    OF 

ShMtittn  of  fbt  Wcace, 

WHICH  WILL  BE  FULLY  REPORTED  IN  THE  SUPPLEMENT  TO 

BURNS  JUSTICE 

FOB  THE  YBAA 
1825. 


IM4. 
Oct. 


} 


DUKCAX    O.    TRWAITBS. 


of  the  Peace, — Nemepofer  Re- 

porU, — In  a  newspaper  called  tlie  Monuu 
Ileraldf  a  report  was  given  of  a  case  heard 
before  a  justice  of  the  peace  at  the  Bow- 
street  Office.  The  statement  charged  a 
person  with  a  criminal  ofTence*  and  con- 
sequently was  a  libel. 

The  Court  held,  that  if  it  was  a  fiur  and 
crae  report  of  what  occurred  at  the  office* 
yet  it  was  unlawful  in  the  editors  of  the 
newspaper  to  publish  it 


sooaas  v.  joirxs. 


1824.    > 
Nov.  8,  > 

Jueiiee  of  the  Peace* — In  an  action  against 
a  majpstrate  for  false  imprisonment,  the 
plaintiff  proved  a  commitment  for  a  certain 
alleged  o£fenoe.  Hie  defendant  proved  a 
ecmviction  of  the  plaintiff  for  an  oflfence 
differing  from  that  recited  in  the  oonyait- 
nent. 

The  Court  held,  that  this  conviettoo  was 
no  justification  of  the  impriionment. 

xhe  defendant,  in  oAet  to  deprive  the 
plaintiff  of  his  costs  under  43  Geo.  S.  c  141, 


tendered  evidence  to  show  that  the  oflbnesr 
mentioned  in  the  conviction  had  actuaDy 
been  committed  by  the  i^aintiff. 

The  Court  held,  however,  that,  that  sta- 
tute applied  only  to  cases  where  convictiona 
had  been  qtuuhed^  and  therefore,  that  thar 
evidence  was  not  admissible  for  that  pur- 
pose.  It  is  doubtful  whether  it  was  admis* 
sible  in  mitigation  of  damages. 


BicB  e.  un. 


1824.      \ 
Nov.  11.  3 

Lcrie  Ace. — ^The  foraery  of  anaooeptaaee 
by  a  defendant  on  a  bm  of  excha^  gi^oi 
by  him  to  the  phiatifl^is  no  Qtiundfor  op- 
posing a  discharge  under  the  Lordi  iLcx^ 
»  Geo.  S.  c  28. 


1824.     >    CLOUB  V.  mmv  aim  ab- 

NOV.  15.  J     BOXT. 

Haekeey  Comehee. — ^A  conviction  by  dw 
Commusioners  of  Hackney  Coades  on  aa 
information  charging  the  ddrwttMir,  as  a 
ooadi-master,  widi  driving  wod  hK6m  to 
birs  a  eoadi  and  two  horsca  within  Ibenlki 
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of  mortality,  and  upon  the  p&ved  streets  of 
London  and  Westminster,  cannot  be  sup- 
ported under  any  of  the  statutes  by  which 
hackney-coaches  are  licensed,  as  it  was 
not  aUeged  to  be  a  hackney-coach,  and  the 
offbnce  by  tliose  statutes  is  to  ply,  or  pre- 
sume to  drrre  for  hire,  which  cannot  apply 
to  sti^«<?oaches  taking  up  or  setting  down 
passengers-i  Where,  therefore,  the  owner 
of  a  ^nge-coach,  licensed  to  carry  passen- 
gers lyetween  London  and  Hammersmith, 
was  coTEiricted  under  the  above  information, 
fbr  taking  up  a  passenger  in  St.  Paul's 
Church-yard  and  setting  him  down  at  Hyde 
Park  corner, " 

The  court  held,  that  such  conviction  was 
bad,  and  that  a  distress  taken  by  virtue  of 
it  was  altogether  void. 


24.      \ 

r,  17.  > 


THE  KtVO  V.  LAMPETER. 


Nor. 

Poor.— Service  of  order  of  remooaL — ^An 
order  of  removal  was  made  and  suspended 
on  the  same  day,  by  reason  of  the  infirmity 
of  the  pauper.  She  lived  three  years  after- 
wards, and  no  notice  of  the  order  of  remo- 
val was  served  on  the  parish  to  which  slie 
was  to  be  removed  under  the  order  until' 
after  the  death  of  the  pauper. 

The  court  held,  that  notice  of  the  order 
not  having  been  served  within  a  reasonable 
time,  the  order  of  removal  was  a  nullity. 


1824^ 
Noir. 


17-  3  ' 


OF 


THfi    KIK«    V.     THB    PARISH 

cKHmTv  IK  ro&x. 

Foot. — Settlemenl  by  hiring  and  service, — 
A  boy  at  ten  years  of  age  went  to  a  person 
for  meat  and  clothes  as  long  as  he  had  a 
mind  to  stop  ;  he  was  to  do  what  he  could, 
and  what  he  was  bid.  The  boy  remained 
twoyears  with  that  person  on  these  terms. 

The  court  held,  that  there  was  no  yearly 
hiring,  and  therefore  no  settlement  gained 
by  the  service. 


19S4v 
Nov.  20 


} 


TUB   KINO  1>,  0»«AT   WIflflTOK, 
EBICBSTERSBtRV. 


Poor. — Supplement  by  ApprenticeMip. — 
An    infant   bound  himself  appreouoe  for 


seven  years,  and  served  three  of  lliem  ; 
having  then  quarrelled  with  his  master,  ^te 
latter  offered  to  sell  him  tlie  remainder  of 
his  time  for  sixpence.  The  infant  paid  the 
money,  and  went  away,  and  bound  himself 
to  another  master  in  another  parish. 

The  court  held,  that  the  infant  had  no 
jjower  to  dissolve  the  first  apprenticeship; 
the  second  binding  was,  therefore,  invalidf 
and  no  settlement  could  be  gained  by  service 
under  it. 


1824 
Nov 


24.      > 


THE  KING  V.  SUTTEEWOOn. 


Poor. — Apprentices. — Where  a  parish 
has  united  with  others,  for  the  support  of 
the  poor,  according  to  the  provisions  of  the 
22d  Geo.  3.  c.  83,  and  a  guardian  has 
been  Appointed,  the  churchwardens  and 
overseers  may,  nevertheless,  bind  poor 
children  apprentices ;  and  it  is  not  neces- 
sary that  the  guardian  should  sign  the 
indentures. 


12.  3 


THE  KING  V.  BINT  AMD  OTHERS. 


1824. 

Nov.  22. 

Game, — ^The  prosecutor  of  an  information 
fbr  penalties  imder  the  game  laws,  cannot  give 
a  notice  to  the  defendants  under  48  Geo:  8. 
e.  58,  and  then  put  pleas  of  not  guifty  on 
the  record,  and  proceed  to  trial. 

The  court  set  aside  verdicts  against  the 
defendants  on  such  an  information,  aflei: 
notice  given  under  that  statute,  as  it  ap« 
pKed  only  to  criminal  cases. 


!3.   3 


LANCHESTER  V,  FREWER, 


1824. 

Nov.  23, 

Vestrymen. — ^Twenty  parisbiQners  joined 
at  a  vestry  in  signing  an  order  Ibr  the  re- 
pairs of  the  church,  and  one  of  tbeQi,  a 
churchwarden,  paid  the  artificers  ;  but  the 
rate  for  reimbursing  them  was  quashed. 

The  court  held;  that  he  could  not  sue 
for  contribution  the  persoDs  who 
the  order. 


Vol.  in.    K.  B. 


N 
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18514 
Nov 


«4.     > 
.  25.  3 


TUK  KINO  t>.  FAUMTLBROY. 


Forgery. — A  power  of  attorney  for  the 
transfer  oi  Government  Stock,  is  a  deed 
within  the  meaning  of  3  Geo.  2.  c.  25,  and 
a  conviction  under  that  statute,  for  the 
ibrgery  of  such  a  power,  was  holden  suf- 
ficient. 


1824.      > 
ov.  26.  3 


THB  KINO  0.  TUCKEK. 


Nov 

Appeal, — Where  the  magistrates,  at  a 
Special  Petty  Session,  dismiss  an  application 
under  the  8  Greo.  4.  c.  38.  s.  2,  not  on  the 
merits,  but  on  a  mistaken  notion  of  the 
law,  an  appeal  lies  to  the  General  Quarter 
Sessions. 


THK  KINO  V.  JOSIAH  TAYLOR. 


1824.      > 
Nov.  29.  > 

Autrefois  acquit,-^^The  defendant  was  in- 
dicted for  a  misdemeanor  in  keeping  a  com- 
mon gaming  house.  The  offence  was  laid 
on  a  day  in  2  Geo.  4.  and  in  the  usual 
words,  on  divers  other  days  and  times  be- 
tween that  day  and  the  davof  the  inquisition. 

The  defendant  pleadea  autrefois  acquit  of 
an  indictment  found  in  4  Geo.  4.  for  keep- 
ing a  gaming  house,  laying  the  oflence  on  a 
day  in  57  Geo.  8.  and  on  divers  other  days 
between  that  day  and  the  day  of  the  inqui- 
sition, asreunst  the  peace  of  the  King. 

The  Court  held,  that  the  offences  in  that 
latter  indictment  must  be  taken  to  be  against 
the  peace  of  Creo.  8.  and  therefore  that  the 
defendant  had  not  been  acquitted  of  offences 
against  the  peace  of  Geo.  4. 

The  Court  also  held,  that  the  judgment 
against  a  defendant  on  a  demurrer  to  a  plea 
of  autrefois  acquit  of  a  misdemeanor  was 
Jlnal, 


1824.        \     THB  KING  V,  JUSTICBa  OF  UN- 
Nov.  29.    >  COLNSHI&B. 

Bastardy — ^An  appeal 'against  an  order 
of  bastardy  cannot  be  entered  at  the  Quar- 
ter Sessions,  unless  there  be  such  notice 
and  reeogniBanoe  as  is  required  by  the  49 
Geo.  8.  c.  6B.  a.  7. 


1824.       >      THE    KINO  V,  T^B    HULL  DOCK 

Nov.  29.  y  COMPANY. 

Poor, — Rate, — By  a  statute  of  the  9  and 
1 0  of  Wm.  8.  the  poor  of  the  tovm  of  Kings- 
ton-upon-HuU  are  place4  under  the  ma- 
nagement of  a  corporation  established  by 
that  Act,  and  are  to  be  maintained  by  money 
to  be  levied  by  taxation  of  every  inhabitant, 
and  of  all  lands,  houses,  tithes  impropriate, 
appropriation  of  tithes,  and  all  stocks  and 
estates  in  the  said  town,  in  equal  propor- 
tions according  to  their  respective  worths 
and  values.  Upon  an  appeal  against  a  rate 
made  by  virtue  of  this  act,  it  appeared  that 
it  omitted,  first,  persons  not  resident  in 
Hull,  but  having  stock  in  trade  there,  which 
had  produced  a  specified  profit  in  the  last 
year  ;  secondly,  a  tenant  of  houses,  which 
he  underlet  at  a  specified  profit,  the  under- 
tenants being  rat^,  but  excused  from  pay- 
ing on  account  of  poverty ;  thirdly,  owners 
and  part-owners  of  dhips  registered  at  Hull^ 
and  trading  to  and  firem  that  port,  and 
within  the  port  at  the  time  when  the  rate 
was  made :  some  of  these  persons  were  re- 
sident in  Hull,  others  were  not.  Some  ^ 
profits  had  been  derived  from  the  ships  in 
tlie  preceding  year,  but  the  appellants  could 
not  show  the  amount.. 

The  Court  held,  that  the  act  in  question 
made  all  personal  property  rateable,  whether 
the  owners  were  or  were  not  resident  in  , 
Hull,  and  that,  consequently,  the  first  and 
third  classes  of  persons  ought  to  have  been 
included  in  the  rate ;  and  that  it  was  not 
incumbent  on  the  appellants  to  show  the 
amount  of  profits  made  by  the  ships,  for 
that  it  being  established  they  were  pro- 
fitable, they  ought  not  to  have  been  altoge- 
ther omitted :  secondly,  that  the  tenant  of 
houses  underlet  as  before  mentioned,  was 
not  liable  to  be  rated. 

.  The  Hull  Dock  Company  were  rated  at 
the  full  amount  of  their  profits,  without 
first  making  any  deducti<Hi  for  the  poor 
rate.  The  Court  held,  that  diis  was 
wrong;  that  the  worth  and  value  could 
only  be  the  profits  minus  the  outgoings ; 
and  that,  therefore,  supposing  other  pro- 
perty to  be  rat^  at  a  rack  rent,  the  poor 
rate  should  have  been  calculated  upon  snch 
a  sum  as  would,  together  with  the  nue, 
make  up  the  whole  amount  of  profits. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


€ontt  of  ltin0'0  Um^ 


IN  HILARY  TERM,  6  GEO.  IV. 


1825.    ^ 

Jan.  25 f    \   THB  KINtt  V,  J08IAH   TAYLOa.(l) 

atFeb.l.) 

A  man  mu  mdkied  for  a  nuiumcei  m 
ktepmg  a  gaming  house. 

He  pleaded  puis  darrein  continuance,  that 
he  had  been  acquitted  of  the  same  cffence^  at 
the  court  of  quarter  sessions.  The  last  con- 
tinuance was  to  the  first  day  of  Michaelmas 
term.  The  plea  was  not  filed  until  the  I9th 
November,  It  was  sworn  that  the  acquittal 
at  the  quarter  sessions^  was  obtained  by 
fraud  and  collusion^  on  purpose  to  be  pleaded 
to  this  indictment ;  which  charge  the  defen- 
dant did  not  deny  in  his  t^fidavii. 

The  Court  ordfired  the  plea  to  be  taken  off' 
the  rolls  of  the  court. 

Indictment — ^For  a  nuisance  in  keeping  a 
common  gaming  house. 

Plea — Puis  darrein  continuance,  filed 
Michaelmas  term,   1824,  of  autrefois    ac- 

Suit,  that  since  the  last  continuance  the 
efendant  had  been  acquitted  of  the  same 
ofifence,  on  an  indictment  tried  at  the 
quarter  sessions. 

Mr,  Chitty  had  obtained  a  rule  nisi,  to 
take  that  plea  pms  darrein  continuance  off 
the  rolls  of  the  court. 

It  appeared  that  the  last  continuance  was 
to  thejurst  day  of  Michaelmas  term,  but  that 
this  plea  was  filed  on  the  1  ^h  November, 
with  a  title  as  of  the  term  generally. 

(1)  See  ante,  p.  68. 


It  further  appeared,  that  tlie  defendant 
was  charged  with  having  obtained  the  ac- 
quittal at  the  quarter  sessions,  by  fraud  and 
collusion,  which  circumstance  he  did  not 
deny  in  his  affidavit  in  answer  to  this  rule. 

Mr,  Broderick  showed  cause  against  the 
rule,  and  contended  that  the  court  could  not 
try  a  fact  alleged  in  the  record  on  affidavits ; 
but  that  the  motion  should  have  been  to 
alter  the  day  in  the  title ;  and  that  before 
issue  joined,  the  defendant  was  entitled  to 
plead  on  any  day  in  the  term.  He  cited 
Paris  V.  Salkeld,  (2)  Lovell  v.  Eastaff,  (3) 
and  Comyn*s  Digest,  tit.  Abateinent,  i.  24. 

Mr,  Cfiitty,  in  support  of  die  rule,  con- 
tended, that  the  Court  ought  not,  under 
the  circumstances  of  this  case,  to  permit 
the  plea  to  remain  on  the  rolls  of  the  court ; 
as  they  would,  thereby,  be  granting  an  in- 
dulgence to  the  defendant,  aad  give  effect 
to  the  fraud  which  he  could  not  deny.  He 
cited  Willoughby  v.  }Vilkins.(4>) 

By  the  Court, — This  case  came  before 
the  court  upon  a  motion  to  set  aside  a  plea 
of  pms  darrein  continuance.  The  indict- 
ment was  an  indictment  for  keeping  a  com- 
mon gaming  house.  The  plea  states  that 
whereas,  after  the  indictment  was  preferred 
in  this  court,  that  another  indictment  had 
been  preferred  at  tlie  quarter  sessions,  for 


s 


r  J)  2  Wilflon  Rep.  137—139.    ^ 
;S)  3  Tenn  Rep.  554. 

(4)  f  Smith   Rep.  396.    See  Sayer  Rep.  f68. 
^  Jones  Rep. 
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the  same  offence  ;  upon  which  indictment, 
being  brought  on  for  trial,  the  defendant 
was  acquitted. 

This  plea  was  pleaded  generally,  as  if  it 
referred  to  the  first  day  of  the  term.  It 
was  not  an  acquittal  pleaded  specially  as  of 
that  dav.  It  is  clear  now,  that  it  was  not 
put  upon  the  file  of  this  court,  until  the 
19th  day  of  November,  and  the  affidavit 
was  also  sworn  upon  that  day.  The  pro- 
secutor by  his  dounsel,  therefore,  moved  to 
take  that  plea  off  tl^e  file,  contending  that 
a  plea  of  puis  darrein  Ofmtinwmee^  muat  be 
pleaded  on  that  day  to  which  the  continu- 
ance is  made ;  that  is,  in  this  case,  it  could 
only  be  pleaded  on  tlie  first  day  of  Michael- 
mas term :  this  is  the  case  of  a  criminal 
proceeding.  In  civil  actions,  by  the  prac- 
tice or  indulgence  of  the  court,  four  days 
are  allowed;  but  even  if  that  indulgence 
was  extended  to  the  case  of  indictments, 
it  would  not  extend  to  an  indictment  in 
which  it  appeared  that  the  plea  was  not 
pleaded  until  long  after  the  first  four  days. 

If  we  consider  how  this  plea  would  have 
been  drawn  up  in  ancient  times,  and  how  it 
is  or  should  be  drawn  up  in  modem  times, 
we  shall  find  it  would  state,  that  it  was 
upon  the  appearance  of  the  attorneys  for  the 
prosecution  and  for  the  defendant,  and  that 
It  would  be  recorded  on  the  fii'st  day  of  the 
term,  an  undertaking  being  given  for  the 
appearance  either  the  last  day  of  term  or 
on  some  other  day.  Supposing  this  entry 
to  have  been  made,  it  is  quite  clear  that 
this  plea  coming  in  afler  that  day,  referring 
to  a  matter  which  took  place  in  vacation 
coming  in  afterward,  would,  on  tlie  very 
face  of  it,  be  declared  to  be  a  bad  plea. 
That  would  certainly  be  the  case.  Now,  it 
was  said,  inasmuch  as  there  was  no  issue 
joined,  this  party  might  come  and  put  his 
plea  on  the  file  at  a  later  time.  It  is  ob- 
vious he  mi^ht  do  so  on  the  first  four  days, 
but  why  wait  during  almost  the  whole  of  that 
term,  if  he  professes  to  enter  the  conti- 
nuance from  tlie  very  first  day  of  the  term, 
to  tlie  first  day  of  the  ensuing  term.  In  one 
case  the  party  was  admitted  to  plead  afler 
the  hist  day  of  terra,  which  certainly  im- 
ports tlmt  it  was  not  done  without  the 
permission  of  the  Court.  No  doubt  the 
Court  may,  for  the  furtherance  of  justice, 
more  especially  in  a  criminal  case,  if  the 
party  by  any  inadvertence,  has  let   slip  liis 


time,  and  forborne  to  put  in  a  plea,  give 
him  leave  to  do  so.  In  the  case  of  Lovell 
V.  Etutaffy  which  was  one  of  the  cases 
cited  on  the  part  of  the  defendant,  we  see, 
even  if  he  should  not  put  his  pl#a  in  until 
a  later  day  ;  yet  on  a  motion  to  take  that 
plea  off  the  file  of  the  court,  the  Court 
would  look  to  the  circumstances  of  the 
case,  to  see  if  justice  required  that  it 
should  be  taken  off.  In  that  case  the  Court 
refused  to  take  the  plea  off*  the  file ;  and 
what  was  the  reason  assigned  7  Namely, 
that  on  the  first  day  of  the  terra,  and  for 
several  days  afterwards,  a  motion  was  pend- 
ing in  this  court  for  a  new  trial;  and, 
therefi)re,  until  that  motion  was  disposed 
of,  it  would  have  been  useless  and  waste  of 
time,  to  put  on  the  file  the  plea  which  was 
put  on  the  file  immediately  ^er  the  motion 
for  a  new  trial  was  disposed  of.  The  plea 
was  a  plea  of  bankruptcy,  and  it  would 
have  been  quite  useless  to  have  pu^  it  on 
the  file  earlier. 

But  though  it  cannot  proper^  be  done 
without  the  previous  perraissibn  of  the 
Court,  we  will  not  invariably  fesfricft  ita 
being  done  :  we  will  allow  tiie  paitv  to  lloVe 
the  benefit  of  it,  if  k  be  a  ease  m  which 
justice  requires  it  to  be  done ;  as  if  from 
-inadvertence  the  party  liad  ^pped  hia  time. 
Upon  the  present  occasion,  the  jrfea  was 
pleaded  without  any  previous  application. 

The  rule  which  was  obtained  to  set  aside 
the  plea,  is  founded  upon  an  affidavit  statit^ 
positively,  that  the  acquittal  which  ibnns 
the  subject  of  the  plea,  had  been  obtained 
by  fraud  and  collusion :  and  that  is  not 
denied,  by  the  defendant.  He  has  been 
advised,  and  no  doubt  he  has  been  weH 
advised,  not  to  pledge  his  conscience  in  con- 
tradiction to  that  which  is  here  alleged. 

That  fact  remaining  uncontradicted,  the 
question  is,  if  ^  plea  irregularly  pleaded 
should  be  suffered  to  stand  on  the  file  of 
tlie  court,  when  its  effect  would  be  aceord- 
ing  to  an  uncontradicted  affidavit,  to  defbat 
justice,  and  to  prevent  the  trial  of  ^e  de- 
fendant by  means  of  »i  acquktaJ,  obtained 
probably  by  his  money. 

For  these  reasons  We  dx>  n6t  thifik  that 
we  ought  to  discharge  this  ri^. 

Ride  ahsoiute. 
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DOBSLL  V.  8V£VeH6» 


Jan.  26.  j 

A  fMLu^  possessed  of  the  lease  of  a  public^ 
house  which  he  kept,  employed  u  broker  to 
sell  U  for  him,  and  instructed  lum  as  te  the 
amoutU  of  spirits,  porter,  S^c,  which  were 
consumed  in  the  house.  The  lease  wa4  bought 
on  those  representations.  It  turned  out  that 
the  quantitif  of  spirits  and  porter  sold  in  tike 
house,  W€is  much  less  than  that  represented 
iy  the  broker.  The  jury  t^ere  directed  to 
oonsider,  whether  tJte  representation  was  false 
and  fraudulent ;  and  they  found  a  verdict  for 
the  purchaser. 

The  Court  would  not  disturb  that  verdict, 
on  the  suggestion  that  the  purchaser  had  tlw 
means  of  ascertaining  whetlier  the  representor 
tion  was  true  or  not. 

Declaration — In  case  that  the  defendant 
kept  a  pxiblicbouse»  and  was  possessed  of  a 
lease  of  it,  and  thereupon  the  plaintifi*,  at 
the  request  of  the  defendant,  was  in  treaty 
with  him  to  buy  his  interest  in  the  lease  for 
the  sura  of  460/.,  and  also  to  buy  the  fur- 
niture end  fixtures,  and  also  by  fair  gauge 
and  valuation*  all  the  stock  in  trade  tiuU 
should  be  found  upon  the  premises  at  the 
time  of  the  possession  given ;  and  the  de- 
fendant, by  one  Charles  Cottrell,  his  agent 
in  that  behalf  deceitfully  represented  to  the 
plaintifF,  that  the  returns  or  receipts  for  the 
spirits  sold  in  the  publichouse,  amounted  to 
the  sum  of  160/.  per  month;  and  that  the 
quantity  of  porter  sold,  was  seven  butt«  per 
month ;  and  that  the  tap  was  let  for  B%1. 
per  annum;  and  that  two  rooms  in  the 
publichouse  were  let  for  27/.  per  annum. 
And,  by  such  representation,  induced  the 
plaintiff  to  buy  the  lease  of  the  publichouse 
for  4G0/.  Whereas,  in  truth,  tlie  returns 
for  spirit  amounted  to  80/.,  the  porter  sold 
was  five  butts  per  month,  the  tap  was  let 
for  67/.  155.  8cL,  and  the  two  rooms  were 
let  for  25/.,  as  the  defendant,  at  the  time  oi 
making  tlie  deceitful  representation,  well 
knew ;  and  the  plaintiff  says,  that  the  de- 
fendant, by  means  of  the  premises,  deceived 
him  in  the  sale  of  the  lease,  whidi  has  be- 
come of  no  value  Co  him,  and  that  be  hath 
sustained  great  expense  in  endeavouring  to 
dispose  of  the  lease. 

^  Coimt— That  the  defendant  himself 
■oade  the  deceitful  representation. 

There  were  other  coimts  varying  the 
complaint. 


Plea* — ^G^neral  i&sue« 

It  appeared  at  the  trial  before  Mr.  Justice 
Littledale,  at  the  sittings  afler  Michaelmaa 
term  1824,  in  London,  that  tlie  plaintiff, 
being  possessed  of  the  lease  of  a  public- ' 
house  called  TIhe  Shij},  employed  Charles 
Cottrcti^  a  publichouse  broker,  to  sell  it 
for  him ;  that  a  description  of  the  business 
done  at  the  house  was  entered  in  a  book 
kept  for  that  purpose  by  Cottrell ;  that  the 
defendant  purchased  the  lease,  &c.  upon 
that  representation  ;  hv^  that  it  turned  out 
to  be  false  nearly  in  the  'particular  sums 
stated  in  the  declaration. 

It  further  appeared  that  it  was  usual  for 
the  landlords  of  public  houses  to  keep  pass- 
books, widi  the  several  persona  who  sup- 
plied spirits,  porter,  &c  to  their  houses ; 
and  that  the  plaintiff,  if  he  had  Ap^ed  to 
•the  spurit-merchaots  and  brewers,  might 
have  informed  himself  of  the  exact  qnan<«' 
tity  of  spirits  and  liquor  consumed  in  the 
house. 

The  learned  Judge  lefl  Soar  points  to  the 
jury :  QiBt,  whether  the  representation  com- 
plained of  was  made  by  the  defendant ; 
2dly9  whether  it  was  true  or  fake;  3dly, 
whether  the  defendant  knew  it  was  fake ; 
and  4th]y,  the  amount  of  the  damages : 
and  he  informed  them  that  this  action 
woujkl  not  lie  for  the  misrepresentation  of 
the  amount  of  the  rent ;  and  that  they  would 
consider  whether  the  defendant  had  taken 
the  proper  means  to  inform  himself  of  every 
thing. 

The  Jury  found  a  verdict  for  the  plaintiff 
for  1231. 

Mr.  Oumey  moved  for  a  rule  nisi  to  set 
aside  that  verdict,  on  the  ground  that  the 
plaintiff  had  the  means  of  knowledge ;  and, 
consequently,  that  the  action  would  not  lie. 
He  cited  Vernon  v.  Keys,  (1)  Pickering  \. 
Lowson  (2)  and  Kain  v.  Old.  (3) 

By  the  Court. — We  cannot  see  any  good 
reason  for  disturbing  this  verdict.  The 
learned  judge  left  the  proper  questions  to 
the  jury,  when  he  told  them  to  consider 
whether  the  representation  was  false  ;  and 
if  &]se,  then  if  the  defendant  .knew  it  .at  the 
time.     Whether  a  fraud  has  been  oom- 

(1)  12  £S8t  lUp.  est ',  aad  msm  csae  ia  enw. 
4  Taunt  Bep.  488. 

(S)  4  Taunt.  779. 

(3)  'J  Aaro.  and  Cfew.  B/tp,  ^f^ ;  «id  Law  Joum. 
K.  B.  ^].  ii.  p.  lOf . 
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mitted,  is  strictly  a  question  for  the  jury. 
The  case  of  Medina  v.  StoughUm(^)  is  in 
principle  the  same  as  the  present  one.  The 
party  relied  on  the  assertions  of  the  de- 
fendanty  and  that  was  the  inducement  for 
him  to  take  the  publichouse.  The  jury 
have  found  that  a  representation  which  was 
false,  was  also  fraudulent ;  and  we  cannot 
interfere. 

Rule  refiued. 


1825. 
Jan. 
&Feb 


5.      ^ 
25.    > 

.1. 5 


BARTLSTT  V.  DOWNES. 


The  cffice  of  steward  of  a  manor  court  may 
he  granted  by  deed  for  Ufe,  and  the  devisee 
of  the  grantor  cannot  deprive  him  of  his  office. 

The  jury  may  be  directed  to  presume,  that  a 
term  of  years  has  been  surrendered,  or  been  ex' 
tinguishedf  ifit  is  no  longer  of  any  beneficialuse ; 
and  there  is  recital  in  a  deed,  that  all  terms 
for  years  have  been  surrendered,  although  no 
mention  is  made  of  thai  particular  term. 

Declaration — In  assumpsit  for  money  had 
and  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

Plea — Greneral  issue. 

It  appeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  afler  Michael- 
mas term,  1824,  that  this  action  was  brought 
by  the  plaintiff  for  the  purpose  of  trymg 
the  right  of  the  defendant  to  the  office  of 
steward  of  a  manor  court. 

It  further  appeared  that  the  office  had 
been  by  deed  granted  to  the  plaintiff  for  the 
term  of  his  hfe,  by  the  late  lady  of  the 
manor ;  and  that  the  defendant  had  been 
appointed  by  the  present  lord  of  the  manor, 
who  was  the  devisee  of  the  late  lady  of  the 
manor. 

It  also  appeared  that  the  defendant  con- 
ceived, that  every  lord  had  a  right  to  ap- 
point his  own  steward  ;  and  moreover,  that 
the  late  lady  of  the  manor  had  not  the  legal 
estate  in  the  manor,  because  there  was  an 
outstanding  term  which  had  not  been  sur- 
rendered ;  but  it  appeared  that  it  had  done 
its  duty,  and  a  deed  was  produced  that  con- 
tained a  recital,  that  all  terms  had  been 
surrendered ;  but  there  was  not  any  mention 
of  this  particular  term. 

(4)  1  Lord  Raym.  Rep.  593 ;  e.  c.  Salk.  Rep. 
f  10.    See  Regint ».  Mackarty,  id.  1179. 


The  learned  Judge  directed  the  jury  to 
presume  that  the  term  of  years  had  been 
surrendered  ;  and  they  found  a  verdict  for 
the  plaintiff. 

mr,  Scarlett  moved  for  a  rule  nisi  for  a 
nonsuit  or  new  trial.  He  contended,  first, 
that  the  grant  of  the  office  of  steward  of  a 
manor  court,  was  not  valid  as  against  the 
the  next  lord ;  and  also  that  the  steward, 
being  the  servant  of  the  lord,  could  only  be 
appointed  by  his  master,  and  the  lord  is 
entitled  to  the  custody  of  the  rolls.  He 
cited  The  Earl  of  Shrewsbury's  case, (I) 
and  2  Atkins,  280,(2)  and  Comyn's  Di- 
gest, tit.  Office.  And,  secondly,  that  the 
Teamed  judge  had  misdirected  the  jury, 
when  he  left  the  question  to  them,  that  they 
might  presume  a  surrender  of  the  term  for 
years. 

By  the  Court. — We  have  taken  time  to 
consider  whether  we  ought  to  grant  or  re- 
fuse a  rule  for  a  new  trid :  and  having  now 
considered  the  matter,  we  are  of  opinion 
that  we  ought  not  to  grant  a  new  trial. 

There  were  two  grounds  upon  which  the 
rule  was  moved.  The  first  point  was, 
whether  the  appointment  of  a  steward  of  a 
manor  court  beyond  the  life  o£  the  grantor, 
could  be  a  good  grant.  It  was  admitted 
that  such  a  grant  by  the  Crown  might  be 
good ;  but  it  was  contended  that  such  a 
grant  by  a  subject  could  not.  It  was  said 
that  a  subject  cannot  create  an  office  fbr  life. 
That  is  true  ;  but  we  think  the  stewardship 
of  a  manor  is  not  a  creation,  but  a  distinc- 
tion by  which  the  person,  to  whom  that  office 
IS  granted,  shall  be  known.  In  Coke  on  Lit- 
tleton, s.  878,  where  he  is  writing  on  the 
the  subject  of  estates,  which  are  held  upon 
condition  in  law,  he  mentions  the  case  of  a 
grant  by  deed  of  the  office  of  keeper  of 
a  park.  "  If  a  man  grant  by  his  deed  to 
another,  the  office  of  parkship  of  a  park,  to 
have  and  occupy  the  same  for  the  term  of 
his  life,  the  estate  which  he  hath  in  the 
office  is  upon  condition  in  law,  to  wit,  that 
the  parker  shaU  well  and  faithfiilly  keep  the 
park,  and  shall^do  that  which  to  such  office 
belongeth  to  do,  or  otherwise  it  shall  be 
lawful  to  the  grantor  and  his  heirs  to  oust 
him."  This  is  to  show  that  a  grant  of  an 
office  of  that  kind  is  subject  to  a  condition 
in  law,  namely,  that  there  the  party  shall 

(1)  9  Co.  Rep.  46.  b. 

{t)  See  1  Lord  Raym.  Rep.  129. 
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discharge  the  duty  of  his  office ;  and  that 
upon  the  violation  of  such  duty,  there  would 
be  forfeiture  of  the  office.  That  is  in  re- 
spect of  a  grant  by  a  subject.  Then  Lord 
Coke,  when  he  comes  to  comment  on  that 
section,  introduces  among  other  offices,  the 
very  particular  office  now  in  question.  He 
mentions  the  case  of  the  stewardship  of  a 
court  of  the  manor :  "  If  a  man  doth  grant 
to  another  the  office  of  the  stewardsliip  of 
his  courts  of  his  manors  with  a  certain  fee, 
the  grantor  cannot  discliarge  him  of  his  ser- 
vice of  attendance,  because  he  hath  other 
^profits  and  fees  belonging  to  his  office, 
which  he  should  lose  if  he  were  discharged 
of  his  office."  Now  that  is  saying  where 
there  is  any  office  granted  with  a  certain 
fee,  and  no  emolument  belonging  to  the 
office  except  that  fee,  then  the  grantor 
might  discharge  the  party  from  the  duties  of 
his  office,  which  is  only  burthensome  ;  but 
if  there  b  some  stipulation  made,  that  the 
person  is  to  have  other  fees  than  those  ap- 
pertaining to  the  office,  there  Lord  Coke 
states  that  the  grantor  cannnot  discharge 
him,  because  he  is  to  have  other  profits  be- 
longing to  the  office,  which  he  would  lose 
if  he  was  discharged.  Now  this  is  very  good 
authority ;  or  they  are  instances  at  least,  to 
say  no  more  of  them,  to  show  that  a  grant 
for  life  of  an  office  of  the  description  of 
that  now  in  discussion,  is  a  good  and  valid 
grant. 

If  the  grantor  himself  cannot  discharge 
the  grantee,  how  can  any  other  person  ?  on 
what  principle  shall  it  be  said  that  a  person 
claiming  under  the  grantor  shall  be  in  a 
different  situation  from  him?  We  are  at  a 
loss  to  see  on  what  principle  that  can  be 
done.  In  Harvey  v.  Newlyn^iX)  the  Court 
seem  to  have  come  to  their  decision  against 
the  plaintiff,  because  it  was  not  alleg^  by 
him  that  there  was  any  profit  belonging  to 
the  office,  and  if  so,  he  suffered  no  injury 
firom  being  discharged ;  he  was  only  reliev- 
ed from  certain  trouble.  The  Court  say 
distinctly,  if  profit  belonged  to  the  office, 
and  it  had  been  so  alleged  in  the  declara- 
tion, the  grant  of  the  office  iox  life  would 
have  been  good.  Therefore  that  point 
seems  to  be  set  at  rest  upon  this  authority. 

The  next  point  made  was,  that  the  Lord 
Chief  Justice  ought  not  to  have  lefl  it  to  the 
jury  to  presmne  any  surrender  or  merger 

(1)  Cio.  £Ux.  859. 


of  the  outstanding  term ;  but  he  merely 
lefl  it  to  the  jury  to  consider,  whether 
they  would  or  would  not  presume,  having 
first  endeavoured  to  explam  the  nature  of 
the  subject.  If  he  ought  not  to  have  lefl  it 
to  the  jury  to  consider  if  such  a  presump- 
tion might  not  be  made  from  the  circum- 
stances which  appeared  on  the  trial,  then  he 
was  wrong,  and  there  ought  to  be  a  new 
trial. 

The  plaintiff  proved  the  grant  as  having 
been  made  by  this  lady  just  before  the  exe- 
cution of  her  will.  The  defendant  on  this 
evidence,  was  clearly  a  wrong  doer,  and  he 
showed  no  title.  But  we  will  take  it  that 
he  was  the  person  which  the  statement  of 
his  lea^ied  counsel  represented  him  to  be, 
namely,  the  brother  of  the  gentleman  to 
whom  the  lady  devised  the  estate;  and 
that  the  devisee  had  thought  fit  to  appoint 
him  steward  of  the  manor,  and  to  rescind 
the  appointment  of.  the  testatrix.  It  ap- 
peared that  there  had  been  a  term  origi- 
nally created  for  a  special  purpose,  and 
that  such  purpose  was  satisfied.  Then 
we  think  in  1785  there  was  a  sale  of  the 
estate.  That  term  was  then  outstanding 
in  a  trustee,  for  the  benefit  of  the  inheri- 
tance. In  1793,  there  was  another  sale  of 
the  estate,  we  think,  to  the  husband  of  the 
testatrix,  and  in  one  of  the  conveyances 
there  was  a  general  declaration,  that  all 
outstanding  terms  should  be  for  die  benefit 
of  the  purchaser,  but  the  particular  term 
was  not  mentioned. 

Now,  if  the  outstanding  term  which  the 
defendant  set  up  could  prevail,  it  would 
prevail  to  defeat  the  act  of  the  testatrix, 
in  making  the  grant  she  made.  The  gene- 
ral principle  on  which  a  presumption  should 
be  allowed,  we  think  is  this;  that  that  which 
has  been  done  abotdd  be  presumed  to  be 
riffhtly  done.  That  we  take  to  be  the  gene- 
ru  principle;  and  if  we  apply  that  to  many 
cases  of  right,  it  must  be  tidcen  to  be  so. 
Applying  it  to  the  question  of  a  right  of  way, 
though  we  find  the  act  has  oflen  been  repeat- 
ed for  the  occasional  use  of  a  walk  or  path 
across  aman's  field,  that  would  be  hardly  such 
an  use  as  would  establish  the  right.  But  if 
the  act  must  necessarily  have  been  oflen 
repeated,  with  the  knowledge  of  the  persons 
setting  up  an  adverse  right,  it  affi>rd8  a 
strong  presumption  in  favour  of  the  exer- 
cise of  the  right.     The  same  principle  is 
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to  be  applied  to  preAumpcion  ki  the  case 
of  tight,  wiiew  k  is  prcyvw  thet  there  has 
been  a  long  enjoyment  of  ifmdows ;  that 
they  have  been  uaed  for  tti»enty  yean :  of 
ajpplying  it  to  n^t  of  water,  there  muet  foe 
a  h3Bg  oontinuaace  of  enjoyment  <o  war-* 
rant  the  pretunption.  Bat  upon  the  ^(tw»* 
tioii  of  the  surrender  of  a  term,  dte  ease  is 
somewhat  different;  fdit  voith  raspeet  to 
conveyances,  you  cannot  find  in  the  nature 
of  things  repeated  acte.  It  is  not  to  be 
eiqiect^ ;  and  though  it  it  sov  the  Court 
have,  it  many  instances,  for  a  considerable 
length  of  time  decided,  that  juries  are  at 
liboty,  where  they  iiad  that  such  a  term 
as  due  haa  been  set  up^  md  htis  done  tlie 
ddty  fbr  whiefa  it  was  origiaaUy  created,  to 
presume  a  surreiider  of  it. 

In  this  case^  diere  was  the  letter  of  the 
16di  of  AugiKt,  whioh  stited  that  the  term 
dklnot  exist :  his  Lordship  thought  the  jury 
might  be  juatified  in  presuming  thit  out- 
standing teem  to  have  ceased.  Here  the 
grant  of  the  office,  supposing  such  a  term  to 
be  oatstandtng,  would  have  been  void  at 
law,  which  certainly  it  was  never  meant  to 
be*  Ob  the  contrary,  if  yon  presume  the 
tenn  had  merged,  the  grant  of  the  ofiSce 
would  have  been  good*  In  that  view  of 
it,  we  are  of  ^nj^Moon  it  might  properly  be 
leil  to  the  jury  to  presume  a  swnrender  of 
the  term,  to  give  validity  and  effect  to  the 
act  of  the  testatrix  im  making  the  grant. 

To  be  stire,  the  term  itself  was  produced 
under  very  ungracious  cireomstancee ;  for 
it  is  not  altogether  to  be  unnoticed  and 
passed  over,  that,  supposing*  the  term  to  be 
actually  surmnderedt  the  deiettdaat,  who 
might  ^to^e  that  of  course,  would  not  do 
it»  fbr  it  would  be  a  defect  of  hia  title; 
the  deed  being  in  hie  own  hands.  And  if 
the  term  had  been  actually  surrendered  and 
merged,  the  plaintiff  had  no  meaaa  d 
having  aeoese  to  it.  fiutthis  rsthev  applies 
itself  to  the  propriety  of  the  conelusion 
which  the  jury  drew,  dna  to  the  piopHety 
of  hia  Lordsh^'s  oondisct  in  permitting 
them  to  take  that  inio  their  comideration. 
We  have  considered  the  subject  together, 
and  ibr  thete  reaaons  w«  think  there  ought 
not  to  be  any  new  trial. 

RuU  refiued. 


I.  »7*  > 


tttS  KItrO  a.  LTOK  AKpiXXBlTBr. 


180^. 
Jan. 

itu  noi  evidence  thai  a  way  isnef  a  caty 
rk^  rtittdy  t&  show  that  there  are  tome  hnds 
€f  carnages  which  are  too  wide  or  too  high 
to  pass  along  it, 

it  is  not  always  necessary,  in  order  to 
prove  a  road  to  he  a  pubUc  highway,  to  show' 
that  the  parish  have  adoptisd  it  by  repair- 
ing it. 

Indictment-^That  defendants  on  the  Ist 
October,  in  56  Geo,  S,  at  the  parish  of  St. 
Pancras,  in  the  county  of  ^ddlesex,  in, 
iqKm,  and  across  a  certain  common  and 
public  highway  ^ere  leading  from  a  certain 
public  street  called  Sidmoutli-^street,  to- 
wards end  into  a  certain  other  street  called 
JaroesVstreet,  used  for  vM  the  liege  sub- 
jects of  our  said  lord  the  late  Kii^,  with 
their  horses,  carts,  and  carnages,  and  on 
fbot  to  go,  return,  pass,  ride,  and  labour, 
at  dieir  free  will  and  pleasure,  unlawfully 
and  unjusdy  did  erect,  build,  and  cause  to 
be  erected  and  built,  a  certain  house  with 
brieka,  timber,  and  other  materials,  of  the 
width  of  nine  feet,  and  of  the  depdi  of 
twenty-rfive  feet;  and  the  said  house  so 
erected  and  buik  in,  upon,  and  across  the 
common  and  public  highway  aforesaid^  did 
continue  :  1^  means  whereof,  the  said  pub- 
lic highway  was  obstructed. 

Counts — For  continuing  the  nuisance. 

Plea — General  issue. 

It  appeared  at  the  triid  before  Mr.  Jus- 
tice littledale,  at  die  sittings  after  Midiael- 
mas  term,  181^4,  in  Middlesex,  that  in 
(he  year  1810,  there  was  a  thoroughfare 
for  oarrisHges  from  James's-street  into  Sid- 
mouth-street,  Gray's^inn-lane :  that  it  was 
the  oniy  outlet  at  ^at  end  of  James's-street : 
that  «i  ordi  was  dirown  over  it  which  was 
ssp'high  as  not  to  impede  the  progress  of 
common  carriages,  but  that  a  van,  a  stage- 
waggon,  or  a  load  of  hay  could  not  pass 
along  the  way,  and  that  the  defendants  had 
stopped  up  ihe  road. 

It  ftirther  appeared  that  there  had  not 
been'  any  express  adoption  of  this  road  by 
the- parish,  nor  had  the  commissioners  of 
the  highways  at  idl  recognised  it  as  a  ptiUie 
highway. 

On  the  part  of  the  defendants  it  was 
objected,  that  the  eridetice  did  not  support 
the  indictment,  becauae  4t' vtas  not  proved 
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that  oZ^  carriages  could  pass  along  this  high- 
ways but  on  the  contrary,  it  was  shown 
that  one  kind  of  carriages  could  not  pass 
along  it* 

The  learned  Judge  overruled  the  ob- 
jection ;  and  the  jury  found  Debney  guilty 
of  cpntinuing  the  nuisance. 

Mr,  Abraham  moved  for  a  rule  »m  for  a 
new  trial,  on  the  objection  taken  at  the  trial; 
and  cited  Rex  v.  Marquis  rf Buckingham  ;(1 ) 
and  also,  on  the  groimd  that  neither  die 
commissioners  of  road^  nor  the  parish  had 
adopted  this  road.  The  King  v.  St,  Bene- 
diet,  Cambridgeshire,(2) 

By  the  Court.— We  think  that  the  jury 
were  fully  warranted  in  finding  their  ver- 
dict. Tlus  case  difTers  from  those  cited  at 
the  bar.  The  word  "  carriages  "  in  the  in- 
dictmcAt,  does  not  ex  vi  termini  mean  all 
kinds  of  carriages.  The  legal  interpreta- 
tion is,  that  the  King's  subjects  may  pass 
along,  and  take  with  them  such  carriages 
^  as  the  road  is  wide  enough  to  admit. 

It  is  ndt  necessary  that  there  should  be 
evidence  in  all  cases,  that  the  parish  had 
adopted  the  road  and  repaired  it.  There 
are  many. roads  along  commons  and  waste 
grounds,  which  have  never  been  repaired 
by  the  parish;  and  yet,  indictments  for 
not  repairing  them  are  oflen  sustained 
against  parishes.  The  cases  in  which  adop- 
tion is  necessary,  are  those  in  which  a  few 
persons  are  shown  to  have  used  the  way  ; 
and  afterwards  aU  the  inhabitants  pass  along 
it,  which  applies  only  to  modem  roads. 
There  is  nothing  of  the  kind  in  this  case ; 
and  we  cannot  disturb  the  verdict 

RtUe  refiued. 


BLOXAM  ANB  ANOTHXB,  ASSIG- 
NXS8  or  FOURDUNIBR  AND 
ANOTHEK,  BANKRUPTS,  V. 
ELSEE. 

A  patent  does  not  become  void  when  it  has 
passed  to  the  assignees  of  bankrupts,  who 
nave  mare  than  Jive  creditors;  for  the  assign 
nees  are,  as  to  this  kind  of  property,  die 
rmresentatioes  of  the  bankrupts,  and  not  of 
the  creditors. 

Declaration — ^In  case  for  infringing  letters 
patent,  for  an  invention  for  making  paper, 

(1)  4  Campb.  N.  P.  C.  189. 
(t)  4  Barn.  &  Aid.  Rep.  447. 

Vol.  in.    K.Ji. 


granted  to  an  Englishman,-  who  held  it  in 
trust  for  a  Frenchman,  by  name  Didot. 

Plea — Greneral  issue. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  the  sittings  after  Michaelmas  term,  1824, 
in  London,  aiter  the  evidence  had  been  gi  ven» 
many  objections  were  taken  by  the  defen- 
dant; some  of  them  to  the  patent,  and 
others  to  the  specification.  It  is  only  ne- 
cessary at  present  to  notice  one  of  them.(l) 

It  appeared  that  the  bankrupts  had  be- 
come possessed  of  the  patent,  by  a  title 
under  an  act  of  parliament ;  that  the  plain- 
tiffs were  the  assignees  of  the  bankrupts 
under  the  commission ;  and  that  there  were 
upwards  of  fifly  creditors. 

It  was  contended,  that  the  patent  be- 
came void  by  its  becoming  vested  in  the 
plaintiffs,  in  trust  for  more  than  five  per- 
sons. 

The  jury  found  a  verdict  for  the  plaintifi&. 

Mr.  Scarlett  moved  for  a  new  trial  on 
this  objection ;  and  cited  Hesse  v.  Steven" 
son.  (2) 

By  the  Court, — We  will  not  put  words  ' 
into  the  act  of  parliament,  nor  into  the 
clause  in  the  patent ;  but  then  we  must  not 
exclude  words,  or  give  an  overstrained  con- 
struction to  them.  The  patent  contains  a 
proviso,  that  the  patent  shall  be  void,  if, 
among  other  things,  the  patentee  does  any 
thing  contrary  to  the  statute  6  Geo.  1.  c. 
18 ;  or  in  case  the  said  power,  privilege, 
or  authority,  shall  at  any  time  hereafter 
become  vested  in,  or  in  trust  for  more  than 
the  number  of  five  persons,  or  their  repi'e- 
sentatives,  at  any  one  time,  reckoning  exe- 
cutors or  administrators  as  and  for  the 
single  persons,  whom  they  represent  as  to  ' 
sudi  interest  as  they  are  or  shall  be  entitled 
to,  in  right  of  such  their  testator  or  intestate. 

Looking  at  the  whole  of  the  clause,  and 
the  act  of  Geo.  1.  it  appears  plainly  and 
manifestly  that  the  whole  object  of  the 
clause  is  confined  to  acts' of  the  parties, — ^to 
assignments  made  by  them,  and  not  to 
assignments  by  operation  of  law ;  and, 
therefore,  not  to  assignments  under  com- 
missions of  bankruptcy.  The  same  prin- 
ciple is  acted  on  with  respect  to  ships,  for 
it  has  been  held,  that  the  registration^  is 

(1)  A  rttlfi  niii  oa  the  .other  objectioDB  ia  atill  de- 
pending. 

(«)  3  Boa.  ic  Pul  Rep.  577.  See  '  Godaoo  oa 
Patenta  for  Infendooaand  jCopyright/ 
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not  necessary  to  give  the  assignees- a  titie^ 
We  are  all  clearly  of  opinion,  that  the 
assignees  are  representatiyes  within  the 
meaning  of  the  words  of  this  proviso ;  and 
the  right  is  not  vested  in  them,  otherwise 
than  by  the  patent.  It  was  vested  in  the 
bankrupts,  if  they  did  not  exceed  the  nwn- 
ber  five;  and  the  bankrupt,  by  a  statn-^ 
able  transfer,  has  made  the  assignees  the 
representatives  of  the  bankruptcy  in  rektioH 
to  this  property,  and  not  to  Uie  creditors. 

Rule  accordingly, (S) 

(3)  The  prorifio  in.  Letters  Patent,  on  wbich  tins 
Question  turned,  is  veiy  iaaportant,  tad  we  there- 
fore rive  it  at  full  length. 

"  Provided  likewiae  neveithelefls,  and  these  our 
Letters  Patent  are  upon  this  express  condition,  that, 
if  the  said  A  B,  his  etecutois,  and  administn^ors, 
tn-  any  person  or  persons^  which  shall  or  may  at  any 
time  or  times  hereafter,  during  the  continuance  of 
this  jgrast,  haro  or  claim  any  right,  title,  or  interest 
In  law  or  equi^,  of,  in,  or  to  the  power,  privilege, 
and  uuthority  of  the  sole  use  amd  benefit  of  the  said 
invention  hereby  granted,  shall  make  any  transfer 
or  assignment,  or  any  pretended  transfer  or  asaiga- 
mcnt  of  the  said  liberty  and  privilege,  or  any  share 
or  shares  of  the  benefit  or  profit  thereof,  or  sha}l 
declare  any  tnist  thereof  to  or  for  any  number  of 
persons  exceeding  the  number  five,  or  shall  open  or 
cause  to  be  opened,  any  book  or  books  for  public 
subscriptions,  to  be  made  by  any  number  of  persons 
exceeding  the  number  of  five,  in  order  to  the  raising 
any  sum  or  sums  of  money  under  pretence  of  cann- 
ing on  the  said  liberty  or  privilege  hereby  granted, 
or  shall,  by  him  or  themselves,  or  his  or  their  agents 
or  servants,  receive  any  sum  or  sums  of  money  what- 
soever, of  any  number  of  persons  exceeding  in  the 
whole  the  number  of  five,  for  such  or  the  like  in- 
terests and  purposes,  or  shall  presume  to  act  as  a 
corporate  body,  or  shall  divide  the  benefit  of  these 
our  letters  patent,  or  the  liberty  and  privileges 
hereby  by  us  granted,  into  any  number  of  shares  ex- 
ceeding the  number  of  five  ;  or  shall  commit  or  do, 
or  procure  to  be  committed  or  done,  any  act,  matter, 
or  thmg  whatsoever,  during  such  time  aa  such  per- 
fon  or  persons  shaU  have  any  right  or  tide,  either 
in  law  or  equity,  in  or  to  the  said  premises,  which 
will  be  contraty  to  the  true  intent  and  meaning  of  a 
^rtain  act  of  parliament,  intituled  «  An  Act  for  the 
better  securing  certain  Powers  and  Privileges  in- 
te»ded  to  be   granted,   by  His  Miyesty,  by  two 
Charters,  for  Assurance  of  Ships  and  Merchamfizes  at 
Sea,  and  for  lending  Money  upon  Bottomry,  and  for 
restrai^iing  several  extravagant  and  unwarrantable 
practices  therein  mentioned ;'  or  in  case  the  said 
powe^  privilege,  or  authority  shall,  at  any  tinte 
hereafter,  become  invested  in,  or  in  trust  for  more 
than  £ve  persons,  or  their  representatives  at  any 
•"5^«'*««^«»iag  executors  or  administraton  Ws 
ttd  fcr  the  single  person  whom  they  represent,  as 
to  Moh^^tertac  lb  U»y  aie  «r«hdi  be  ^titled  to, 
tonght  of  such  their  testator  or  intestate :  that 
tbmi,  and  b  toy  of  the  said  cages,  -thekrtr'oar  letters 
patent,  and  all  liberties  and  advantages  wbatsoerer 
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A  gefktlemdn  or  a  specidl  pteader  is  funt 
answerable  for  the  debt  of  his  mfe^  con^ 
traded  for  jewels  and  ortUifHents  whilst  she 
is  Uving  with  him^  if  she  has  already  been 
provided  with  oniaments  ft  and  proper  for 
her  station  in  life,  and  he  has  not  any  know* 
ledge  that  such  articles  have  been  supplied  id 
her  before  payment  far  them  has  been  de* 
manded  of  him. 

Declaration  — In  assumpsit  for  goods 
sold  and  delivered. 
Plea — ^General  issue. 
It  appeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Trinity 
term,  1824,  in  Middlesex,  that  the  de- 
fendant was  a  special  pleader  of  eipinence, 

residing  in  a  house  in  street ;  that 

the  profits  of  a  special  pleader  are  small ; 
that  his  house,  for  which  a  rent  of  £00/. 
a  year  was  paid,  was  indifferently  ftimished': 
azid  thkt  in  1819,  he  married  a  lady  «rith 
whom  he. received  about  4000/.  as  a  mar- 
riage portion,  but  upon  whom  he  settled  an 
annuity  of  60/.  per  year. 

It  further  appeared  that  this  action  was 
brought  to  recover  the  amount  of  a  bill  for 
jewels  and  ornaments,  which  had  been  fur- 
nished to  his  wife ;  that  the  defendant  ber 
ing  at  chambers  all  day,  knew  not  that  his 
wife  was  accustomed  to  buy  expensive 
articles  in  his  absence ;  that  those  jewek 
and  ornaments  had  been  supplied  to  his 
'wife  without  his  consent  or  knowledge;  and 
that  the  plaintiff  had  applied  to  the  defen- 
dant's wife  for  payment,  but  that  no  de- 
mand was  made  upon  the  defendant  until 
he  was  threatened  with  these  legal  pro- 
ceedings. 

It  also  appeared  that  the  defendant's 
wife  was  already  possessed  of  jeweb  and 
ornaments  suitable  for  her  condition  in  life; 
and  that  she  had  never  worn  these  jewels 
and  ornaments  in  the  presence  of  her 
husband. 

On  the  part  of  the  defendant  it  was  ob- 
jected,  that  the  plaintiff  ought  *to  be  non- 
siiited,  as  fliere  was  no  proof  that  these 
goods,  which  were  not-  necessaries,  had 
been  supplied  by  the  consent  or  privity  of 
the  husband. 

heieby  granted,  shall  utterly  cease,  detennine,  aad 
become  void,  anything  hereinbefbre  contained  to 
the  contrary  dieneof  in  anywise  notWithsCSiiduig." 
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The  Learned  Judge  toU  the  jury,  that 
unless  the  articles  in  question  were  sup*^ 
plied  to  the  wife  of  the  defendant  by  his 
authority,  either  express  or  implied,  al- 
though they  were  suitable  for  the  wife  of  a 
gentleman  in  his  condition  of  life,  they 
must  give  a  verdict  for  the  defendant.  The 
jury  found  a  verdict  for  the  plaintiff  for  the 
bahmoe  of  the  account,  as  part  of  it  had 
been  paid  by  the  wife ;  but  leave  was  given 
to  move  to  enter  a  nonsuit. 

Mr,  Serj.  Cophy^  A,  G.  and  Mr.  Plattf 
showed  cause  against  a  rule  nisi  for  enter- 
ing a  nonsuit,  and  contended  that  there  was 
evidence  to  go  to  the  jury,  to  presume  that 
the  defendant  had  assented  to  the  purchase 
made  by  his  wife,  and  that  there  coiUd  be 
no  doubt  that  the  articles  were  suitable  to 
the  station  in  life  in  which  the  defendant 
moved.  He  cited  the  case  of  Horkm  v. 
mUey.il) 

Mr.  Searktt  and  Mr.  E.  Lanfes  in  sup* 
port  of  the  rule,  cited  Metcalfe  v.  Shaw,(2) 
BenOeu  v.  Grj^  (3)  and  fVaUhman  v. 
Wakefoid.(4) 

By  the  Court,' — ^We  are  of  opinion  that 
theire  was  no  evidence  in  this  case  to  go  to 
the  jury;  and  that  a  nonsuit  ought  to  be 
entered. 

A  man  is  liable  for  the  debts  contracted 
by  his  wife  under  two  particular  circum- 
stances. If  he  turn  her  away,  he  is  bound 
by  all  the  contracts  that  she  may  make  foe 
the  necessaries  of  life ;  but  if  they  live  to- 
gether, then  under  no  circumstances,  except 
as  the  asent  of  her  husband,  can  she  make 
him  liaise  for  the  engagements  into  which 
she  may  enter  ;  and  consequently  he  is  not 
bound  by  any  other  contracts,  i^nles^  it  cj|n 
be  shown  that  she  had  his  express  or  implied 
authority  to  make  them. 

The  fiicts  proved  in  diis  case,  clearly 
■how  that  there  was  no  express  authority, 
nor  any  assent  of  the  husband  to  it  after  the 
purchase  was  made :  it  is  impossible  to  pre- 
sume an  authority  given  to  die  wife  to  buy 
such  expensive  articles,  for  we  find  that  she 
brought  her  husband  but  a  small  addition  to 
his  income ;  that  his  profession  is  by  no 
means  lucrative,  and  that  the  plaintiff  him- 
self might  easily  have  perceived  from  the 

(1)  Skianer,  Rep.  348. 

(2)  3  Campb.  Rep.  2^. 

(3)  5  TaoaU  Rep.  356. 

(4)  1  Cunpb.  Rep.  XtO. 


appearance  of  the  def<$ndant's  furniture,  that 
his  wife  could  not  require  such  costly  or- 
naments. 

We  also  think  that  there  was  gross  neg- 
ligence cm  the  part  of  the  plamtifi^  who 
ought  to  have  spoken  to  the  defendant  b^ 
fore  he  had  supplied  the  jewels,  and  if  our 
decision  in  this  case  shall  have  the  effect  of 
teaching  tradesmen  to  have  more  caution  in 
giving  credit,  the  result  will  be  beneficial  to 
almost  every  class  of  the  community,  and 
particularly  to  tradesmen  themselves. 

Rule  absolute.  (5) 


1825.     7  ^         , 

F  b  1  &  5   \     PE^BSON,  q.  t.  V,  M*00WaAK. 

The  venue  in  an  action  on  12  Ann.  c.  16. 
for  usury  f  must  be  laid  in  the  county  m  which 
the  money  is  paid^  and  not  in  the  county  in 
which  the  contract  is  made. 
.  Declaration — Venue  in  Middlesex:  in 
debt  for  penalties  under  the  statute  of 
Queen  Anne  for  usury. 

Plea — Greneral  issue. 

It  appeared  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  sittings  afler  Trinity 
term,  1824,  in  Middlesex,  that  one  Mr. 
Bottrell  being  in  want  of  money,  requested 
the  defendant  to  lend  him  SOOL  for  a  year ; 
that  the  defendant  agreed  to  advance  that 
sum  on  condition  of  receiving  40/.  for  the 
loan ;  that  the  defendant  afterwards  advan- 
ced 300/.  to  BottreD,  who  thereupon  gave 
him  a  bill  of  exchange  for  340/.,  dated 
March  31st,  1823,  payable  to  the  defen- 
dant or  his  order,  twelve  months  after 
date,  and  expressed  to  be  for  value  re- 
ceived. 

It  furdier  appeared  that  the  bill  of  ex- 
change had  been  endorsed  by  the  defendant, 
and  had  come  to  the  hands  of  the  banking- 
house  of  Currie  and  Co. ;  who  presented  it 
for  payment  at  the .  proper  time,  when  it 
was  dishonoured,  but  that  afterwards  Bot- 
trell paid  the  money  and  took  up  the  bill  at 
Currie  and  Co.'s,  whose  house  is  situated  in 
the  city  of  London. 

On  the  part  of  the  defendant,  it  was  ob- 
jected that  the  offence  of  usury  was  com- 
mitted in  the  city  of  London,  and  not 

(5)  See  EthexingtoD  v.  Parrot*  2  Lord  Raym. 
Rep.  1006. 
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within  the  county  of  Middlesex,  and  oonie* 
quently  that  the  venue  according  to  12th 
Anne,  cap.  16,  ought  to  have  been  laid  m 
Londofiy  and  not  in  Middlesex. 

The  learned  Judge  overruled  the  objec- 
tion, and  the  jury  returned  the  verdict  for 
the  plaintiff. 

Mr.  Scarlett  showed  cause  against  the 
rule  nisi  for  a  nonsuit,  and  contended  that 
the  contract  for  the  lending  of  the  money 
was  part  of  the  usury,  and  could  not  be  se- 
parated from  the  act  of  taking  the  illegal 
interest;  and  consequently  that  one  part  of 
the  offence  had  been  committed  in  the 
county  of  Middlesex,  and  therefore  the 
plaintiff  had  the  option  of  laying  the  venue 
either  in  London  or  Middlesex. 

Mr.  Denrnan^  C,  S,  and  Mr,  Comyn^  in 
support  of  the  rule,  cited  Scott  v.  Brest^ 
(1)  Scurry  v.  Freemani(9^)  Rex  v.  jBur- 
detty  (3)  and  Maddox  v.  Hammett.  (4) 

By  tlie  Court. — This  was  an  action  upon 
the  statute  of  usury.  The  usurious  con- 
tract appeared  by  the  evidence  to  have  been 
made  in  Middlesex.  The  receipt  of  the 
money,  in  pursuance  of  the  contract,  took 
place  in  London.  The  venue  was  laid  in 
Middlesex.  The  question  arose  whether 
the  venue  was  correctly  laid. 

There  ^certainly  are  the  opinions  of  two 
very  learned  judges  of  this  court,  Mr.  J. 
Ashhurst,  and  Mr.  J.  Duller,  that  the  ac- 
tion might  be  brought  in  either  county. 
But  on  a  consideration  of  the  statute  itseu, 
we  are  of  opinion  that  the  action  can  be 
brought  in  that  county  alone  in  which  the 
interest  for  the  loan  is  received. 

By  the  statute  of  the  12th  of  Anne, 
c.  16,  the  penalty  is  directed  to  go  in 
one  moiety  to  the  Queen  and  her  succes- 
sors, and  the  other  to  the  informer  that 
will  sue  for  the  same,  ''  in  the  same  conn(T 
where  the  several  offences  are  committed^ 
and  not  elsewhere.''  We  are  therefore  con- 
fined to  the  single  consideration — What  is 
the  ofience  for  which  the  action  is  brought? 
and  we  are  of  opinion  that  the  ofifence  con- 
sists n^Ao/Zy  in  the  taking  and  receiving  the 
usurious  interest     The  anibcedent  matter 


is  not  the  corrupt  part,  it  is  the  act  of  tak- 
ingdiat  makes  the  oflSmce. 

This  is  not  the  case  of  a  misdemeanour 
or  other  offence,  of  which  part  has  been 
committed  in  one  county  and  part  in  an- 
other, for  the  contract  is  a  matter  perfectly 
distinct  from  the  receipt  of  the  money.  The 
offence  consists  in  taking  the  money,  tfaoui^ 
the  contract  for  taking  the  money  is  cer- 
tainly a  material  circumstance,  because  it 
stamps  the  Dlegality,  and  is  some  evidence 
of  the  fiict  of  the  reeeipt. 

There  was  a  case  very  like  this,  which  was 
decided  by  the  judges  upon  a  point  reserv- 
ed by  them.  It  was  the  case  of  The  Kittg 
V.  Collicottf  which  was  referred  to  by  our 
learned  brother  Bayley,  in  the  judgment  he 
gave  in  Sir  F.  Burdett's  case.  That  was  an 
indictment  for  obtaining  money  under  fidae 
pretences.  The  indictment  was  laid  not  in 
the  county  where  the  money  was  received^ 
and  thus  not  where  the  omnce  was  con- 
summated.  The  judges  held  the  receipt  of 
the  money  was  the  ofi^sive  act :  therefore 
the  venue  in  that  case  was  improperly  laid. 
That  authority  we  think  comes  nearer  to 
the  present  case  than  any  other  which  has 
occurred  to  us. 

Therefore,  as  well  upon  the  authority  of 
that  case,  as  on  the  language  of  this  act  of 
parliament  itself,  we  are  of  opinion  that  the 
venue  was  improperly  laid  in  the  county  of 
Middlesex,  and  inasmuch  as  that  objection 
was  taken  at  the  trial,  the  rule  must  be  ab- 
solute for  entering  a  nonsuit. 

Rule  absduie* 


(1)  2  Tenn  Rep.  «38. 


Boi.  sad  Pol.  Rrp.  S81.  See  1  Leon.  Rep. 
97,  pi.  125.  * 

•    (5>  4  Barn,  and  AW.  t36. 
(4;  7  T.  R.  184. 


1825.       > 
Feb  1  nu     i"'^^i'£K  c'*  si^iOTT. 

Final  judgment  was  obtained  agaimt  a 
man  as  of  Hilary  Term^  S  and  4  Geo.  S. ;  ike 
essoign  day  ofEastei'  Term  was  on  the  ISth 
of  April.  On  the  I2th  of  April  he  ren- 
dered to  prison  in  discharge  of  his  baH  as  of 
Hilary  Term^  but  did  not  give  notice  of  it 
until  the  \4th.  A  few  days  after  Easter 
Term  he  was  discharged  out  of  custody  by 
the  order  of  a  judge  under  the  rule  of  court 
of  Hilary  Term^  26  Geo.  3.  by  which  it  is 
ordered  that  a  prisoner  tput  be  charged  in 

(1)  The  Editor  of  the  Law  Jonmal  hastens  to 
give  this  caee,  as  it  is  so  Teiy  important  to  At* 
tomeys.  Judgment  was  giren  on  the  18th  of  Feb- 
ruary, 18S5. 
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exeaUum  within  two  terms.  An  action  was 
brought  against  the  attorney  for  negligence 
in  not  charging  him  in  execution. 

The  Court  held  tltat  the  attorney  had  the 
whole  of  Trinity  Term  to  charge  Atm  m  exe* 
cuHon^  as  the  render  was  of  no  avail  until 
notice  of  tt,  and  consequently  that  the  render 
was  in  Easter  Term^  and  not  as  of  Hilary 
Term. 

And  ^further  that  em  attorney  is  not  Uahle 
to  an  action  for  negligence  m  misconstnung 
an  obscure  rule  of  court. 

Declaration  —  Inr  assumpsit,  that  the 
plaintiff  in  Hilary  TenUy  3d  &  4th  Geo.  3» 
recovered  a  judgment  against  James  Hall 
for  .%7%l.i  which  remained  unsatisfied; 
and  whilst  the  suit  was  depending,  cer- 
tain persons  became  bail  for  him,  and 
that  Hall  was  rendered  in  discharge  of  his 
bail  on  the  12th  of  April,  4  Geo.  S.;  that 
the  defendant  was  employed  as  the  attor- 
ney in  that  suit ;  that  uie  said  James  Hall, 
by  the  rule  and  practice  of  the  court,  ought 
to  have  been  charged  in  execution  at  the 
suit  of  the  present  plaintiff,  for  the  da- 
mages in  tbat  suit,  on  or  before  the  last 
day  of  Easter  term,  4  Greo.  3.  in  order  to 
pev^nt  his  being  discharged  out  of  custody 
without  first  paying  off  or  making  satisfac- 
tion for  the  same.  That  the  defendant  af- 
terwards neglected  to  charge  Hall  in  exe- 
cution, whereby,  he  on  the  16th  of  May, 
4  Geo.  3.  was  superseded  and  discharged 
out  of  custody,  by  an  order  of  Mr.  Justice 
Best,  whereby  the  said  plaintiff  lost  his 
damages  in  that  action. 

Plea — ^General  issue. 

It  appeared  at  the  trial,  before  Mr.  Jus- 
tice Bayley,  at  the  Summer  assizes,  1824, 
for  the  coimty  of  Northumberland,  that  the 
defendant  being  the  attorney  of  the  plain- 
tiff^  obtained  a  final  judgment  fi>r  him  on 
the  27th  of  February,  1823,  as  of  Hilary 
term,  which  expired  on  the  12th  of 
February;  that  on  the  12th  of  April, 
Hall  surrendered  in  discharge  of  his  bail ; 
that  the  13th  of  April  was  the  essoign 
day  of  Easter  term,  which  was  on  a  Sun- 
day ;  that  on  Monday  the  1 4th,  notice  of  the 
render  was  given  in  the  usual  manner,  that 
on  the  day  suter  Easter  term,  Hall  applied  to 
be  discharged  out  of  prison,  when  Mr.  Jus- 
tice Best  made  an  order  that  he  should  be 
discharged. 

It  further  appeared^  that  the  defendant 


had  taken  proceedings  against  Hall  in  Soot- 
land,  which,  as  he  had  been  advised,  would 
be  prejudiced  by  charging  Hall  with  an 
execution  in  England,  and  that  some  ne- 
gotiation took  place  between  the  parties, 
that  the  debt  might  be  paid,  and  Hall  be 
immediately  discharged. 

The  plaintiff  relied  on  the  rule  of  Cotirt, 
Hilary  term,  26  Geo.  3,  that  a  prisoner  is 
entitled  to  be  discharged  in  case  of  the  sur- 
render in  discharge  of  his  bail,  afler  a  trial 
had  and  final  judgment  obtained,  unless  the 
plaintiff  shall  cause  the  defendant  to  be 
charged  in  execution  within  two  terms, 
next  afier  such  surrender ;  of  which  two 
terms,  the  term^  wherein  such  surrender 
shall  be  made  shall  be  taken  to  be  one ; 
and  thereupon  it  was  the  duty  of  the  defen- 
dant to  have  charged  Hall  in  execution,  on 
or  before  the  last  day  of  Easter  term. 

On  the  part  of  the  defendant,  it  was  ob- 
jected amongst  other  things,  that  Hall  was 
not  supersedable  until  the  last  day  of 
Trinity  term : — and  that  if  he  were  not, 
stiU  die  rule  was  so  doubtful  and  ambigu- 
ous, that  it  was  not  gross  negligence  on  his 
part  /not  to  charge  Hall  in  execution  in 
Easter  term. 

The  learned  Judge  reserved  the  point, 
and  the  jury  found  a  verdict  for  the 
plaintiff. 

Mr.  Alderson  showed  cause  against  a 
rule  nisif  for  setting  aside  the  verdict  and 
granting  a  new  trial,  or  entering  a  nonsuit, 
and  cited  Pitt  v.  Yalden^  (2)  Russell  v. 
Palmer f  (3)  Neale  v.  Lovelass.  (4) 

Mr.  Wighiman  for  the  defendant  cited 
BaUde  v.  Chandless,  (5)  Lee  v.  Ayrton,  (6) 
Smith  V.  Jeffreys.  (7) 

Mr.  Justice  Bayley. — ^We  are  all  agreed 
that  there  ought  to  be  a  nonsuit  entered.  I 
shall  state  my  own  reasons,  and  my  learned 
brothers  will  state  their  reasons  independent 
of  any  which  may  fall  from  me  on  the 
subject. 

This  was  an  action  against  an  attorney 
for  negligence,  in  not  charging  a  prisoner 
in  execution. 

Two  points  were  insisted  on  at  the  trial* 

(9)  4  Burr.  Rep.  9061—9063. 
[SS  9  Wils.  R€p..Sf5. 
^^4)  3  B.  Moore,  Rep.  8.    8  Taunt.  674. 
5)  3  Ctmpb.  N.P.  C.  17-,  and  eeeid.  19. 

[6)  Peake,  N.P.C.119. 

(7)  6  Tenn  Rep.  776. 
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One  was  that  the  prisoner  was  not  super- 
sedable,  and  if  so»  that  there  was  no  neg- 
ligence on  the  part  of  the  defendant ;  and 
the  second  point  was,  that  this  was  not  such 
negligence  as  would  enable  the  plaintiff  to 
maintain  the  action.  The  first  point  sug- 
gested, was  not  suggested  on  the  ground  on 
which  it  is  now  put,  when  the  case  was 
first  before  the  court*  The  objection  ra- 
ther was  that  there  was  no  regular  evidence 
of  a  verdict.  I  stopped  the  discussion  of 
that  question  at  the  time  of  the  trial,  an4 
I  certainly  meant  to  reserve  every  question 
on  which  the  validity  of  the  supersedeas 
would  dex>end.  Although,  I  therefore 
think  the  objection  taken  by  the  learned 
counsel  was — that  there  was  no  regular  evi- 
dence of  a  verdict,  yet  the  substance  of  my 
reservation  was,  that  if  the  party  was  not 
properly  supersedable,  there  should  be  a 
judgment  pf  nonsuit. 

This  action  is  founded  on  the  ground  that 
the  defendant  has  been  guilty  of  negligence. 
That  is  one  point.  Now  I  think  it  to  be 
established  by  the  case  of  Pitt  v.  Yalden^ 
and  which  was  subsequent  to  the  case  which 
was  relied  upon  by  Mr.  Alderson  yesterday, 
of  RusseU  V.  Palmer,  For  in  an  action 
against  an  attorney^  it  is  not  sufficient  that 
he  should  have  made  a  slip  or  mistake. 
There  must  be  crassa  negfigentia^  as  it 
is  described  in  the  case  of  Russell  v. 
Palmer.  There  the  attorney  was  distinctly 
told  he  must  charge  the  defendant  within 
the  two  terms.  The  rule  upon  which  he 
was  discharged  was  a  rule  which  admit- 
ted of  no  ambiguity.  Therefore,  if  in 
the  result  of  this  case  it  had  turned  out 
that  the  defendant  had  made  a  slip  in  not 
properly  construing  a  rule  of  Court,  not 
very  explicitly  worded,  I  should  think  there 
would  not  be  sufficient  negligence  to  main- 
tain this  action.  But  upon  this  point,  it 
is  not  necessary  to  go  further,  for  my 
brother's  opinion  and  mine  is  founded  upon 
the  other  point. 

The  &cts  are  these — ^There  had  been  a 
verdict  of  the  preceding  term :  on  the  ISth 
of  April,  1823,  the  defendant  rendered  in 
discharge  of  his  bail :  on  the  14th  he  gave 
notice  of  that  surrender ;  for  it  appears  by 
the  affidavit,  which  was  in  evidence  at  the 
trial,  that  the  service  of  the  notice  of  ren- 
der was  on  the  14th ;  the  ISth  was  the  es- 
soign  day  of  Easter  t^rttij  and  therefore 


this  was  a  render  of  Hilary  vacation,  noti- 
fied after  the  legal  commencement  of  the 
term  of  Easter. 

Tlien  we  are  to  see  if  Hilary  term  is  to 
be  considered  as  one  of  the  two  terms  or 
not  On  the  part  of  the  plaintiff  it  was 
contended  that  Hilary  tenp  was  one  of  the 
two  terms ;  that  the  time  for  surrendering 
expired  with  Easter  term.  Mr.  Wood, 
the  officer,  says,  (and  we  think  with  him,) 
that  Easter  term  is  not  to  be  considered  as 
one,  but  that  the  party  had  all  Easter  term 
to  make  application  for  charging  the  de- 
fendant in  execution.  Now  that  depends 
on  the  rule  of  Hilary  term,  ^6  Geo.  3, 
and  that  is,  as  far  as  it  relates  to  this  case,  as 
follows :  ''  In  case  of  surrender,*  or  discharge 
of  bail  after  trial,  or  after  final  judgment, 
the  party  is  to  be  supersedable,  unless  the 
plaintiflf  shall  chaige  such  p««m  wiUun  two 
terms  next  after  such  execution,  on  due  no- 
tice thereof."  There  are  other  words  which 
follow,  but  at  first  I  will  only  take  notice 
of  the  words  ''  trvo  terms  next  after  suck 
furrenderf  on  due  notice  thereof,**  Therefore 
it  is  to  be,  according  to  the  language  as  far 
as  I  have  gone,  within  two  terms  next  after 
the  notice  of  surrender,  of  which  "  two 
terms,  the  term  in  whach  such  surrender 
shall  be  madey  shall  be  taken  to  be  one.** 
There  the  rule  drops  the  word  "notice," 
but  in  the  preceding  part  it  speaks  of  sur- 
render and  notice,  charging  in  execution. 
It  means  then  in  substance,  that  such  sur- 
render must  be  within  two  terms  after  the 
notified  surrender  has  taken  place  :  and  the 
notification,  according  to  the.  preceding 
words,  must  be  before  the  commencement 
of  the  second  term. 

Now  this  party  has  not  been  in  prison  for 
two  terms  next  after  the  notice  given,  un- 
less we  can  consider  the  intermediate  space 
of  time  between  the  essoign  day  and  the 
next  day  of  full  term,  a  part  of  the  preced- 
ing vacation.  But  it  seems  to  me  that  we 
are  not  at  liberty  to  consider  it  part  of  the 
preceding  vacation;  the  language  of  the 
rule  not  specifically  stating  it  to  be  so,  and 
it  is  in  point  of  law,  part  and  parcel  of  the 
succeeding  term.  Can  we  say,  that  this 
party  was  charged  within  the  second  term 
next  after  surrender  made  ? — No..  The 
second  term  wOl  commence  with  the  essoign 
of  the  term,  and  will  terminate  with  the 
last  day  of  the  term. 
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These  are  by  law  the  commenceineiit  and 
termination  of  the  tenn,  although  the  court 
does  not  sit,  in  point  of  practice,  till  the 
quarto  dk  joost^  yet  there  is  nothing  could 
prevent  the  court  sitting;  and  tm  late 
times  one  judge  was  regularly  in  the  habit 
of  going  down  to  the  court,  and  opening 
it  on  tbat  day,  and  then  adjourning  it. 
Now  the  neglect  or  omission  of  a  judge 
going  down  on  the  essoign  day  and  open- 
ing me  term,  does  not  make  diat  day  and 
die  intermediate  time  part  and  parcel  of  the 
preceding  term,  but  of  the  succeeding  term. 

Inasmuch  then  as  no  notification  of  the 
surrender  whs,  strictly  speaking,  made  un- 
til the  term  had  commenced,  we  are  of 
opinion  that  the  party  had  the  whole  of 
Easter  term,  for  die  purpose  of  charging 
the  prisoner  in  execution. 

It  is  an  unfortunate  thing  in  this  parti- 
cular case,  and  I  regret  it,  that  when  this 
point  was  before  presented  to  the  conside- 
ration of  the  Court,  they  did  not  take  that 
accurate  view  of  the  rule  which  now  we 
have  been  driven  to,  in  the  consideration  of 
it  we  have  now  taken. 

It  seems  that  no  reasonable  degree  of 
doubt  can  be  entertained ;  but  if  such  a 
doubt  could  be  entertained,  then  it  would 
not  be  that  species  of  crassa  negligentia^ 
to  entitle  the  plaintiff  to  maintain  the 
action. 

Mr,  Justice  Holroyd. — I  think  this  party 
not  in  point  of  law,  on  due  consideration  of 
the  rule,  supersedable.  The  surrender  was 
not  complete  till  it  was  notified  to  the  party. 
It  is  not  till  two  terms  shall  be  expired  upon 
a  notified  surrender,  that  the  time  for  the 
supersedeas  will  expire. 

The  essoign  day  I  take  to  be  the  com- 
mencement of  the  term.  Likewise,  I  think, 
with  regard  to  the  present  question,  it  is 
not. to  be  considered  as  a  notified  surren- 
der after  the  preceding  term ;  but  that  it  is 
to  be  considered  as  a  surrender  not  complete 
till  notification.  There  was  a  case  men- 
tioned from  Mr,  Tid£s  Practice^  yester- 
day, which  authorizes  filing  of  a  bill 
against  the  Warden  of  the  Fleet,  for  an  es- 
cape in  vacation,  and  filing  it  as.  of  the 
preceding  term.  There  was  also  a  decision 
in  the  Court  of  Common  Pleas,  and  there 
the  bin  was  filed  between  the  essoign  day 
aod  the  first  day  of  the  term.     It  was 


held  to  be  filed  of  that  tern,  and  not  of 
die  preceding  term. 

Now  considering  the  essoign  day  as  the 
commencement  of  the  term,  for  that  pur- 
pose I  think  that  is  the  case  here :  the 
term  must  be  taken  as  having  commenced 
on  the  essoign  day  ;  in  which  event  it  was 
only  a  notified  surrender  from  Easter 
term.  Therefore  the  party  was  not  super* 
sedable  when  in  fitct  he  was  superseded. 
.  With  regard  to  the  othier  principle  which 
is  to  be  applied  in  this  action,  I  think  there 
must  be  crassa  negligentia  established  to 
make  the  party  liabk.  That  was  established 
by  Lord  Mansfield  in.  the  case  which  is  re- 
ported in  Burrow. 

Mr.  Justice  Littledale, — ^It  appears  to  me, 
with  respect  to  die  rule  of  the  26th  of  Greo. 
S.  that  Hall  might  not  be  charged  vmtil 
Trinity  term.  I  imagine  there  should 
have  been  notice  thereof  given,  and  that  that 
term  in  which  the  surrender  is  made  should 
be  considered  as  one.  Now  it  appears  to 
me,  though  in  the  latter  expression,  "  the 
term  in  which  the  render  is  made  ^all  be 
considered  as  one,''  it  does  not  mean  a  render 
per  se,  and  by  itself,  but  on  a  surrender,  as 
mentioned  in  the  former  part  of  the  rule,  or 
render  accompanied  with  nodce.  The 
plaindff  might  know  nothing  of  it  without 
nodce.  This  is  giving  a  meaning  to  the 
word  render.  It  is  a  render  accompanied 
with  nodce.  The  word  "  hodce,"  is  not 
mentioned  in  the  latter  part  of  the  rule. 
It  appears  to  me  that  he  was  not  properly 
considered  as  rendering  fiilly  within  the 
operadon  of  this  rule  till  nodce  waa 
given ;  and  it  appears  nodce  was  given  be- 
tween the  intermediate  dme  of  the  essoign 
day,  and  what  is  comhionly  called  the  first 
day  of  term.  It  spears  to  me  that  the  in- 
termediate time  is  not  to  be  considered  as 
part  of  Hilary  term,  but  is  to  be  taken 
as  part  of  Easter  term.  In  point  of 
law,  Easter  term  commences  in  fifleen 
da3rs  of  Easter,  and  all  original  writs 
would  be  returnable  on  that  day.  It  seema 
originally  to  have  been  the  pracdce,*  that 
the  plaintiff  might  declare  only  against  the 
prisoners  in  custody  of  the  Marshall  by 
bill.  Then  the  same  course  would  not  take 
place  if  it  was  by  original.  Still  the  pro- 
cess by  original  would  be  at  the  commence- 
ment of  the  term,  and  it  is  that  which  the 
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Court  is  to  look  to.  Now  in  fifteen  days  o  f 
Easter,  though  the  Court  might  not  sit  in 
full  court,  one  judge  mi^t  go  through  the 
business  on  the  essoign  day.  The  next  day 
was  the  day  of  exceptions.  The  third  was 
the  day  when  the  Sheriff  brought  his  writs 
into  court;  and  when  all  the  writs  were 
come  in,  viz.  on  the  fourth  day  called  the 
quarto  die  posty  every  thing  being  then 
supposed  to  be  ready  for  proceeding  to  bu- 
siness, it  was  named  the  first  day  of  term. 

It  appears,  in  point'of  law,  that  the  inter- 
val of  the  essoign  day  and  the  two  subse- 
quent days  before  the  quarto  die  post  is  to 
be  considered  as^par^of  Easter  term.  The 
notice  of  surrender  not  being  given  till  after 
the  essoign  day,  it  must  be  considered  as 
of  Easter  term. 

Then  upon  the  other^  point  I  entirely 
agree  with  my  brothers :  I  think,  to  charge 
an  attorney  with  negligence,  diere  must 
be  crassa  negligentia» 

Rule  absohU.  (8) 


1825. 
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OODEN  AND  ANOTHER  0.  FEELE 
AND  OTHERS,  ASSIGNEES  OF 
H.  WADDINOTON,  A  BANK- 
RUPT. 


A  bankrupt  was  appmied^  hy  his  amg-' 
neeSf  to  be  their  agent  for  getting  in  his  estate. 
He  had  had  many  dealings  with  merchants 
in  Anterica,  After  his  bankruptcy ^  the  pro- 
ceeds of  a  shipy  consigned  to  him  before  thai 
events,  came  to  his  hands  whilst  acting  as  such 
agent. 

The  Court  AeU,  that  those  merchanis 
could  prove  under  the  commission  for  those 
proceeds,  . 

His  Honour,  the  Vice  Chancellor^  sent 
the  following  case  for  the  opinion  of  the 
Court  of  King's  Bench,  with  a  view  of 
ascertaining  whether  the  plainti£&  were 
entitled  to  prove  any,  and  if  any,  what  debt 
under  the  commission  of  bankruptcy,  issued 
against  Henry  Waddington. 

CASE. 

The  plainti£&  are  natural-bom  subjects 
of  the  United  States  of  America ;  and  dur- 
ing the  time,  in  which  the  transactions  here- 

(8)  See  ftll  the  uthorities  collected  in  Peten- 
dodTi  Alxridgineat,  to!.!!,  p. 599  to  605. 


inafter  mentioned  took  place,  were  mer- 
diants  residing  at  New  York. 

The  bankrupt  is  a  natunJ-bom  subject 
of  this  country ;  aad,  dnrinff  the  same  time, 
was  a  merchant  residing  m  London,  and 
carrying  on  business  there,  under  the  firm 
of  Henry  Waddington  and  Co. 

The  plaintiffii  and  Waddington,  be&re 
bis  bankruptcy,  for  several  years  prior  to 
the  ]ate  war  between  this  country  and 
America,  had  had  extensive  dealings  to- 
gether : — the  plaintiffs  making  consign- 
ments of  American  produce  to  Waddii^ton 
upon  sale ;  and  Waddington  making  remit- 
tances to  die  plaintifis,  paying  aMmey  to  the 
orders  of  the  plaintiffii  in  this  country,  and 
shining  consignments  of  goods  to  them  on 
their  account. 

In  June,  1812,  war  was  declared  be- 
tween the  two  countries ;  and  on  the  24th 
December^  1814,  preliminaries  of  peace 
were  signed  at  Ghent 

On  the  9th  February,  1815,  Waddington 
transmitted  to  the  plamtifi  at  New  York, 
a  statement  of  the  account  between  them, 
commencing  on  the  credit  side  of  the  account, 
with  the  1st  January,  1814,  and  made  up 
to  the  1st  January,  1815 ;  by  which  account 
it  appeared,  that  on  the  latter  day  there 
was  a  balance  remaining  in  the  hands  of 
Waddington,  in  favour  of,  the  plaintifis,  of 
7,098/.  \\s,  2d, ;  and  upon  the  debtor  side 
of  this  account,  after  striking  the  balance 
above  mentioned,  several  bills  of  exchange, 
drawn  by  the  plainti£&  upon  Waddington, 
and  whidi  had  been  accepted  by  him,  but 
had  not  then  ilrrived  at  maturity,  were  en- 
tered short,  amounting  in  the  whde  to 
15,020/.  ISs.  2d 

A  letter,  firom  Waddington  to  the  plain- 
tifi,  dated  London,  9th  February,  1815, 
accompanied  the  said  accounts,  in  which, 
amongst  other  things,  he  wrote  as  follows : 
*'  We  observe  the  various  bills  you  have 
drawn  upon  us,  which  are  honoured,  and 
we  have  noted  them  in  your  account  cur- 
rent for  last  year,  the  balance  being  7,098/. 
lis.  ftd.  at  your  credit  cash  1st  January, 
1815. 

Between  the  18th  day  of  February,  1815, 
and  the  9th  dav  of  March  m  that  year, 
Waddington  paid  certain  of  the  bills  speci- 
fied at  the  foot  of  the  last  account,  to  the 
amount  of  5,780/.  ISs.  2d. 

On  the  25th  March,  1815,  a  commissioB 
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ef  Inliikrupt  wa«  duly  issued  agniiut  Wad* 
diiigtBiiy  upon  which  he  was  foiuid  and  de* 
daradabaaknqpt;  and  the  defendants  wei« 
sAerwaxda.  duly  diosen  bis  assignees,  and 
an  assignment  executed  to  diem  in  due 
wntk  ox  law. 

AAev  the  hankniptey  the  assignees  em^* 
ployed  the  bankrupt  aa  their  agent,  for  the 
poipose  of  managing  and  winding  up  the 
affiuraof  his  estate ;  and  on  the  15th  July, 
1815,  the  bankrupt,  in  the  course  of  sudi 
emidoymcnt,  txansniitted  to  the  plaintiffs 
two  further  atatanents  of  accounts,  the  one 
of  them  dated  London,  ft5ik  Mardi,  1815, 
was  entitlsd  as  IbUowa :  **  Account  sales  of 
724  bales  of  cotton,  per  Joachim  FeiscbeU 
from  Amelia  Island,  consigned  to  Henry 
Waddmgton  and  Co.,  fiw  account  of  Joshua 
Waddingtoa,  three-ienths ;  Rutgers  and  Sea* 
men,  tluee-tentha  i  Abraham  and  C«  L« 
Ogdsn,  tbree^teadis ;  Francis  Depan,  one- 
tenth;'*  and  after  stating  the  net  proceed* 
of  those  sales  to  be  18,811/.  ts.  ed.  the 
account  proceeds  to  divide  it  amongst  the 
several  persons  interested  in  the  same,  and 
gives  credit  to  the  plaintiffs  at  the  foot  for 
their  share  as  follows :  "  To  credit,  Abra- 
ham and  C.  L.  Ogden,  three-tenths,  5,493/. 
6«.  Qd."  The  earliest  item  in  the  account 
waa  on  the  debit  side,  and  was  under  date 
1st  January,  1815. 

The  other  account  so  furnished  waa  a 
debtor  and  creditor  account  between  the 
pjajntife  and  the  bankrupt,  commeacng  on 
the  1st  January,  18J5,  and  made  up  to  the 
15th  July  in  that  year. 

The  debit  side  of  this  account  waa 
composed  partly  of  die  said  bills,  so  as 
aforesaid  paid  by  Waddington  on  account 
of  the  plaintiffs,  to  the  amount  of  5,780/. 
18a.  Sd.,  and  partly  of  the  paymenta  and 
disbursements  made  by  the  banknq>t  for 
llie  use  of  the  plaintifis,  between  the  1st 
January  and  15  th  July,  1815,  amounting 
together,  with  the  said  bills,  to  the  sum  of 
9,068/.  17#.  6d. ;  and  the  credit  side  there- 
of waa  composed  of  the  said  balance  of 
7,098/.  lis.  2d.,  brought  down  from  the 
former  account  of  certain  cash  receipts  on 
account  of  plaintiffs,  and  interest  of  the 
sum  of  5fi2SL  18*.  Id.  being  therein  called 
three-tenths  of  the  proceed  of  cotton,  by 
the  ship  Joachim ;  and  the  balance  of  this 
account  between  the  parties  brought  down 
Vol.111.   K.B. 


to  the  15th  July,  was  8,404/.  10s,  lOdL  in 
&voar  of  the  plaintifia. 

There  waa  a  memorandum  at  the. foot  of 
tbe  said  last^nentioned  account,  in  wbich 
the  bankrupt  states,  that  **  the  cotton  per 
Benjamin,  do.  per  Fox,  do.  per  Porcupine, 
was  uncertain." 

The  proceeds  of  the  cotton,  per  Fox  and 
the  Porcupine,  are  not  in  dilute,  having 
been  accounted  for  to  the  pkintifiB;  but 
the  proceeds  of  the  shqp  Bei^amm  sub* 
sequently  came  to  the  hands  of  the  bank- 
rupt, whilst  acting  as  such  agent  to  the 
assignees  ;  and  in  a  letter  from  him  to  one 
Isaac  Ogden,  the  brodier  and  agent  of  the 
plainti&,  dated  9th  October»  1815,  he  states 
the  net  proceeda  of  that  share  o£  the  Ben- 
jamin, to  which  die  plaintiffi  were  entitled, 
to  amomie  to  2,871/.  9s.  2d. ;  and  at  the 
same  time  corrects  an  error  diat  had  occur- 
red in  the  accoimt  current  of  the  15tb  Jidy, 
in  which  the  plaintiffs'  share  of  the  proceeda 
of  the  cotton,  by  the  ship  Joadiim,  had 
been  stated  at  B^ftftSL  18#.  Id.,  instead  of 
the  real  amount  of  5,495/.  6s.  9d. 

No  advances  or  payments  have  been 
made  in  fovour  of  the  plaihtifis,  since  the 
date  of  the  said  account  m  Jidy,  1815. 

The  goods  of  the  Joachim  and  Benkmin 
were  consigned  by  the  plaint^  to  Wad* 
dii^ton  generally  on  account. 

The  Joachim  arrived  at  Falmouth,  in  the 
first  week  in  November,  1814.  No  part 
of  ker  cargo  was  landed  in  England ;  but 
Waddington,  on  the  9th  of  the  same  month, 
sent  her  to  Messrs.  Martin,  Lafitteand  Co. 
of  Havre,  for  sale  on  commission ;  and, 
under  a  previous  arrangement  with  their 
agent  in  London,  drew  upon  them,  on  ac- 
count of  the  cargo,  four  bills  of  exdiange 
amounting  to  448,000  lirancs,  equal,  at  the 
then  rate  of  exchange,  to  20,000/.  sterling, 
afl  of  which  biUs  were  dated  the  4th  df 
November,  1814,  and  were  made  payable 
three  m<ttths  afier  date,  and  which  biUa 
Waddkgton  remitted  to  Peregeaux  and  Co. 
of  Paris,  bankers,  in  order  that  they  might 
get  them  accepted,  and  dien  discount  them. 
Peregeaux  and  Co.  accordingly  got  the  billa 
accepted,  and  after  deducting  five  per  cent, 
on  me  amount,  for  discount,  remitted  for 
the  same  to  Waddington,  various  bills  on 
London,  some  at  three  months,  and  some  at 
shorter  periods. 
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Martin,  LalStte  and  Co.  of  Havre,  in 
their  account  current  with  Waddington, 
debit  him  with  his  bills  upon  them  for 
448,000  francs,  as  due  the  4th  February, 
1815,  against  the  net  proceeds  of  such  part 
pf  the  cargo  of  the  Joachim  as  Lafitte  and 
Co.  had  sold ;  but  they  take  no  notice  in 
^eir  account  of  any  of  the  remittances, 
which  had  been  made  by  Peiegeaux  and 
Co.,  those  being  included  in  a  distinct  ac- 
count between  Peregeaux  and  Co.  the 
bankers,  and  Waddington. 

On  the  15  th  December,  1814,  Messrs. 
I^afitte  and  Co.  sold  450  bales,  and  <m  the 
24th  of  the  same  month,  100  bales  (beixig 
the  whole  sold  by  them),  part  of  the  cargo ; 
but  they  did  not  receive  payment  for  such 
sales  until  the  80th  AprQ,  and  15th  May, 
1815.  In  the  same  month  of  November, 
Waddington  contracted  with  Messrs.  Chad- 
wick  and  Seddon,  of  Manchester,  for  the 
sale  of  part  of  the  Joachim's  cargo,  which 
part  consisting  of  ft74f  bales,  the  renmind^ 
of  the  cargo,  was  re-shipped  by  Messrs. 
Martin,  Lafitte  and  Co.,  at  Havre,  in  the 
Qionth  of  January,  arrived  at  Liverpool  on 
the  4th  February,  1815,  and  was  ddivered 
on  the  8th  and  10th  of  the  same  month,  to 
the  purchasers,  who  then  paid  Waddington, 
by  bills,  at  the  usual  periods  of  ten  days 
and  three  months. 

The  advance  made  as  above  by  Lafitte 
and  Co.,  exceeds  the  net  proceecb  of  the 
cargo,  which  ultimately  produced  18,311/. 
^s,  (id,  only. 

.  The  Benjamin  arrived  at  Liverpool,  di- 
rect firom  America,  addressed  to  Wadding- 
ton's  agents  there,  on  the  1st  January,  1815 ; 
and  the  cargo  was  sold  between  the  7  th 
January  and  the  15th  February.  Remitp- 
tances  were  made  to  Waddington  on  account 
of  such  sales,  on  the  21st  and  the  28th  of 
January,  and  the  sales  were  finally  closed, 
and  the  amount  thereof  carried  to  Wadding- 
Ion's  credit,  by  his  agents  at  Liverpool, 
who  transacted  the  business,  on  the  4th 
March,  1815. 

The  several  accounts,  and  the  letters  and 
documents  referred  to  in  this  case,  accom- 
pany thii  case,  and  are  considered  as  fonn^ 
ingpart  thereof. 

.  The  questions  for  the  opinion  of  tlie 
Court  were :  1st,  Whether  any  debt,  and  if 
any,  to  what  amount  was  proveable  by  the 
plaintiffi,  under  the  commission  of  bankrupt 


issued  against  H.  Waddington.  2dly,  Whe- 
ther any  debt  would  have  been  proveabley 
if  there  had  been  no  ratification  or  acknow- 
ledgement subsequent  to  the  bankruptcy 
of  Waddington. 

Mr,  Tindal  for  the  plaintifis  cited  Evan* 
V.  EMhardsony{\)  AtUhoru  v.  Fukerf{2) 
BriHm  v.  Toner,  (3)  and  PM  v.  BeU,{i) 

Mr*  Pollock  for  the  defendants  cited 
Tenant  v.  Elliot,  (5)  Danbey  v.  Nevis^ 
headt  (6)  and  Ex  parte  Bmumaker,{7) 

The  certificate  sent  to  his  Honour  the 
Vice  Chancellor,  was  as  follows  : 

"  This  case  has  been  argued  before  us 
by  counsel,  and  we  are  of  ^opinion,  that  the 
plaintiffi  are  entitled  to  prove  for  the  pro- 
ceeds of  the  Benjamin  only ;  but  we  cannot 
judge  whether  payment  has  been  made  of 
sufficient  amount  to  overreach  this  part  of 
the  demand,  and  under  circumstances  that 
may  enable  the  defendants  to  apply  theib 
in  dischaige  of  it. 

«<  C.  Abbott-^,  Bayhy— 

'*  G.  S,  Holro^d--^.  Littledak.'' 


1825 
Feb 


25.  \ 
.  4.  3 


JOSEPHS  V,  PEBRER. 


Several  persons  associated  themsehes  toge~ 
therfor  the  purpose  of  forming  a  company^ 
to  be  called  The  Equitable  hoan  Bank,  to 
lend  money,  on  the  deposit  of  goods^  at  a 
much  less  rate  of  pro  ft  than  the  panmbrokers 
took.  Before  an  act  of  Parliament  mu 
obtained,  a  prospectus  was  circulated,  setting 
forth  the  names  of  the  directors,  ^c,  and 
transferrable  shares  were  sent  into  the  market. 

The  Court  held,  that  an  action  could  not 
he  maintained  by  a  broker  for  money  paid  for 
the  use  of  another  person,  in  buying  shar^ 
for  him,  at  his  request,  as  the  contract  was 
altogether  void,  being  in  furtherance  of  an 
illegal  transaction. 

Declaration — ^In  assumpsit,  for  money 
paid,  laid  out,  and  expended,  for  the  defen^ 
dant,  and  for  work  and  labour,  with  tho 
other  common  counts. 


1 

3 
(5 


3  Merivftle's  Rep.  469. 
Doisgl,  Rep..6^. 
6  Tenu  Rep.  So, 
8  id.  548. 
1  Bos.  &  Put.  3. 

(6)  6  Taunt.  Rep.  332. 

(7)  13  Vei.  jun.  Ri^,  71. 
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Plea — G^ral  issue. 

It  appeared,  at  the  trial  before  Mr.  Jiis* 
tice  Littledale,  at  the  sittings  after  Trinity 
term,  1824,  in  London,  that  the  defendant 
agreed,  on  the  7th  April,  1824,  to  purchase 
of  the  plaintitf,  ten  shares  in  the  Equitable 
Loan  Bank,  at  a  premium  of  4/.  lOf.,  which 
were  to  be  delivered  to  the  defendant  on 
the  first  day  of  their  coming  out;  that  1^. 
a  share  was  to  be  paid  at  that  time ;  and 
that,  soon  afterwards,  the  plaintiff  delirered 
to  the  defendant  the  following  note  : — 

"  London,  7th  April,  1824. 
"  Signor  Pebrer, — Bought,  by  your  order, 
and  for  your  account,  ten  shares  Equitable 
Loan  Bank,  of  S.  Goldsmid,  at  51.  10s. 
premium  per  share^br  the  cammg-oui.  Com- 
mission 21.  lOs.      Yours,     E.  Josephs." 

It  further  appeared,  that  the  plaintiff 
afterwards  sent  a  note,  apprizing  the  defen- 
dant, that  the  ten  shares  in  the  Equitable 
Loan  Bank  would  be  delivered  on  die  21st 
of  April ;  that  the  defendant,  conceiving 
that  he  had  not  been  fairly  dealt  with,  by 
the  plaintiff,  both  as  to  the  price  and  the 
time  of  delivering  the  shares,  refused  to 
take  them,  on  the  28d  of  April,  on  their 
being  tendered  to  him,  and  because,  in  fact, 
th^  coming-out  day  was  the  15th,  and  the 
shares  themselves  weredelivered  on  the  1 7th. 

It  also  appeared,  by  the  prospectus  of 
the  Company,  that  the  shareholders  were 
to  lend  money,  on  the  deposit  of  goods,  at 
an  interest  of  8  per  cent 

On  the  part  of  the  defendant,  it  was 
objected,  that  the  whole  transaction  was 
illegal,  under  6  Geo.  1.  c.  18.  s.  18  and  19, 
because  the  shares  in  the  Equitable  Loan 
Bank  were  transferrable  without  restrictions^ 
nod  the  company  acted  as  a  body  corporate ; 
and  «)ao  because  there  were  no  shares  *in 
existence  at  the  time  of  the  contract. 

The  learned  Judge  reserved  the  point, 
add  the  jury  having  found  a  verdict  for  the 
plaintiff,  he  gave  leave  to  move  the  Court 
to  enter  a  nonsuit. 

Mr*  Marryatt  showed  cause  against  a 
rule  fiiff,  for  entering  a  nonsuit  or  granting 
a  new  trial,  and  relied  on  the  case  of  The 
V.  Webb.{\) 

By  the  Court. — We  are  clearly  of  opinioni 
that  ammsuit  ought  to  be  entered.    We 

(1)  14  But,  406. 


think  that  this  Company  comes  within  4he 
meaning  of  the  statute  6  Geo.  1.  c.  18.  of 
which  the  language  is  not  very  plain  and 
intelligible. 

What  are  the  facts?  It  is  said,  that 
pawnbrokers  obtain  15  per  cent,  for  the 
loans  which  they  make  ;  and  that  it  would 
be  for  the  benefit  of  the  public,  particularly 
the  lower  classes,  that  a  company  should  be 
formed,  which  would  be  enabled  to  lend 
money,  on  the  deposit  of  goods,  at  8  per 
cent.  Before  an  act  of  Parliament  or  a 
charter  is  procured,  to  legalize  such  a  com- 
pany, directors  and  other  officers  are  ap- 
pointed, to  manage  its  concerns ;  tickets  are 
issued  for  shares,  transferrable  without  any 
restrictions  whatever  ;  and  purchases  of 
shares  are  made  for  (be  coming-out  (as  it 
is  called)  beforei  any  shares  are  really  in 
existence. 

It  is  quite  dear,  that  such  a  company 
has  at  least  two  of  the  indicia  of  illegid 
companies^  for  the  shares  are  transferrable 
without  any  restrictions,  and  on  the  face  of 
the  prospectus  it  appears  that  officers  of  it 
have  acted  as  a  body  corporate. 

It  has  been  urged,  that  this  company  is 
similar  to  the  Bread  Company  at  Birming'* 
ham,  which,  in  the  case  of  TheKingy.  Webb 
and  others^  was  held  to  be  legal.  Thev  are 
very  dissimilar,  for  in  that  the  shareholders 
did  not  divide  profits,  they  only  had  certain 
privil^es,  so  that  the  shares  were  trans* 
ferrable  svib  modOf  and  could  be  of  value 
only  to  persons  in  the  neighbourhood  ^  of 
that  town.  In  this  case,  it  is  quite  uncer* 
tain  by  whom  the  shares  may  be  held. 

This  action,  therefore,  brought  in  fur^ 
therance  of  a  contract  which  is  void,  cannot 
be  maintained. 

There  is  another  ground  on  which  this 
case  might  be  decided.  We  cannot  shut 
our  eyes,  to  what  is  passing  around  us. 
These  transactions  are  in  effect  wagers 
about  the  probability  of  obtaining  acts  of 
Parliament,  and  void  at  common  law» 
There  is  nothing  in  a  number  of  persons 
associating  together  for  the  purpose  of 
obtaining  an  act  of  Parliament ;  but  they 
must  not  transact  their  business  *as  if  the 
l^slature  had  already  passed  the  act. 

Rule  absoliUe.(Ji) 

(S)  Rek  V.  Dodd,  9  East,  516. 

J^nltt  V.  Hutchmaon,  15  East,  SiU 
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1825. 
Feb. 

The  commander  of  a  vessel  entered  into  a 
charierpartyf  not  under  sealy  m  htsonmname, 
in  which  it  was  stipukUed^  that  oertmnfreigkt 
should  be  paid^  Uu  it  was  not  said  to  whom* 
Rreight  was  earned;  and  the  commander 
gone  notice  to  the  charterer  not  to  pay  it  to 
the  owners.  But  he  afterwards  did  pay  the 
fr^ig}^  lo  them. 

The  Court  heldj  that  the  commander  could 
not  maintain  an  action  againti  the  charterer^ 
for  the  freight^  after  that  payment* 

Declaration — In  asnimpBit,  on  n  charter- 
party,  dated  the  2l8t  of  June,  1823,  and 
not  under  leal,  by  the  plaintifi^  as  com-* 
mander  of  the  vessel  Agaphea^  and  the 
defendant,  a  merchant,  for  a  voyage  to 
Pemambuco,  and  back  to  London  or  Liver- 
pooly  and  there  to  deliver  her  cargo,  on 
being  paid  freight,  at  the  unloading  and 
right  deliveiy  of  the  cargo,  by  a  good  and 
Approved  bill,  .payable  in  London,  at  two 
months  date  firom  the  day  of  final  discharge; 
that  the  vessel  arrived  at  Pemambuco  on 
the  27th  of  September,  1828 ;  and  was 
goaded  again  on  the  5th  of  November,  and 
arrived  in  London  on  the  27th  of  Decern^ 
ber,  1828  ;  and  that,  on  the  8d  of  January, 
1824,  the  homeward  cargo  was  finally  dis- 
charged,  when  the  firei^t  amounted  to  a 
iazge  sum  of  money ;  but  that  die  defen* 
dant,  although  often  requested  to  pay  for 
die  freight,  by  a  good  and  approved  bill, 
pa3rable  in  London  at  two  months  after  the 
final  discharge,  would  not,  but  had  leiused 
so  to  do. 

P/!eah— General  issue. 

It  appeared,  at  the  trial  before  the  Lord 
Chief  Jusdoe,  at  die  sittings  after  Trinity 
term,  1824,  in  London,  that  diis  acdon  was 
brought  by  the  plaintiff,  for  the  amount  of 
ins  wages,  as  master  of  the  vessel,  against 
die  defendant,  as  freighter,  who  had  paid 
the  freight  over  to  die  owners. 

On  the  part  of  the  defendant,  it  was  ob- 
jected, diat  the  freight  was  payable  to  the 
owners,  by  whom  the  plaintiff  should  be 
paid  his*  wages,  and  that  the  master  of  a 
vessel  had  no  lien  on  the  frd^t  for  his 
wages,  aldiough  he  had  entered  into  the 
charterparty  in  his  own  name. 

The  teamed  Judge,  being  of  tblat  opinion, 
directed  a  nonsuit  to  be  entered ;  but  gave 


leave  to  die  plaintiff  to  move  to  enttf  a 
verdict  for  80l,  being  the  alleged  balance 
due  from  the  owners  to  the  {dimitifl^  whidk 
was  less  than  the  smn'  paid  by  die  defon* 
dant  to  the  owners* 

Mr*  Scarlett  and  Mr*  Camphell  showed 
cause  against  a  rule  nisi  for  setting  aside 
die  nonsuit,  and  contended,  that  althoogh 
the  master  might  receive  die  freiipit  for  & 
owners,  yet  he  had  no  right  to  it,  if  the 
owners  interfered.  Thev  cited  WUkmsr* 
CanntcAae4(l)  and  Smitk  v.  Plmmner^i^ 

Mr.  Gumey  and  Mr.  Chitty^  in  support 
of  the  rule,  contended  diat,  inasmuch  as  the 
defendant  had  contracted  in  the  charter- 
party  with  the  plaindff,  the  action  wag 
prcmerly  brought  in  his  name. 

By  the  Court. — ^We  are  all  of  opinion, 
that  it  was  proper  that  a  nonsuit  should  be 
entered.  There  is  not  «iy  real  disdnction 
between  diis  case  and  Snuth  v.  Phmmer. 
In  that,  there  was  not  any  charteqparty ; 
and  in  this,  the  charterparty,  not  under  sod, 
does  not  specify  to  whom  the  money  is  to 
be  paid.  It  may,  therefore,  be  received  by 
them  to  whom  it  is  legally  due.  If  the 
owners  do  not  interfere,  then  the  master  of 
a  ship  may  receive  the  firei^ht ;  but  if  th^ 
do,  dien  his  authority,  bemg  an  agent,  is 
superseded.  The  master  of  a  vessel  has 
no  prospective  lien  on  die  freight;  but,  if 
he  has  once  received  it,  then  he  may  set  off 
a^dnst  it  any  sum  of  money  that  may  be 
due  to  him  firam  the  owners. 

Rule  dieohargtd* 


ns.  \ 

I.  24.  3 


Practice. — ^rolloway's  bah* 


1825. 
Jan. 

It  is  a  evffdent  service  of  a  nelfee  or  dii 
attorney,  if  it  he  given  to  a  woman,  at  kis 
chambers,  and  it  is  sworn  that  she  is  €§ecus* 
tomed  to  take  inpapersfor  hkn. 

Mr.  Oadson  moved  to  justify  diese  bail* 

It  appeared  by  the  affidavit,  diat  the 
notice  of  bail  had  been  delivered  t04i  woman 
at  the  chambers  of  the  attorney,  for  the 
plaindff;  but  it  was  sworn  diat  she  was 
accustomed  to  take  in  p^Pfn  for  him. 

Mr.  Justice  Bay  ley. — ^That  is  a 
service. 

Bail  iugUMed* 

(1)  1  Douglas  Rep.  101. 
(S)  1  Bun.  and  Aid.  Rep.  575. 
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1825. 

Jan.  24f 

&25 


Practice. — ^bond's  bail. 


J^  a  bail  is  noi  m  atiendanUe^  the  judge 

~~  grmU  ihne^  on  condiiion  that  an  i^fidaoit 
is  produced  to  hkn  at  chambers^  gioing  a 
§atirfaetory  reason  for  his  absence. 

Mr*  Archbold  maved  to  justify  these 
bail. 

It  appeared  that  one  of  the  hail  was  not 
in  attendance. 

Mr,  Justice  Bayley,"^!  will  give  you 
time,  proTided  an  affidavit  is  produced  to 
me  at  chamhers,  giving  a  satisfactory  reason 
why  the  bail  is  not  here. 

hfr,  Archbold  moved  the  full  court  the 
next  day,  to  be  allowed  to  justify  a  bail  in 
this  action. 

Mr.  Justice  Bayley, — The  affidavit  pro- 
duced at  chambers  did  not  give  a  sufficient- 
reason  for  the  non-attendance  of  the  bail. 

Mr.  Archbold. — ^It  stated  that  the  de- 
fendant did  not  know  diat  the  bail  would 
not  come. 

*    Mr.  Justice  Bayley. — ^I  am  to  judge  of 
the  reason,  and  I  thought  it  insufficient. 

Bail  rejected. 


1825 
Jan.  M 


*} 


Practice. — ^wtatt's  bail. 


The  drawer  of  a  InU  of  exchange,  who 
stated  that  he  had  paid  the  next  indorser^  but 
could  not  tellwhetXer  the  holder  was  satisfied; 
was  rejected  as  baiL 

Mr.  Abraham  opposed  these  bail. 

It  appeared  that  one  of  the  bail  was  the 
drawer  of  a  bill  of  exchange;  he  stated 
that  he  had  paid  the  amount  to  the  next 
indorser,  but  could  not  tell  whether  the 
holder  had  been  satisfied. 

Mrm  Justice  Bayley. — You  oup;ht  to  know. 

Bad  rejected. 


1 R9.^       "^ 

J       24     i    Practice. — ^jonzs's  pAit. 

One  of  the  benl  will  be  allowed  to  justly, 
although  the  other  has  been  mis-described. 
Mr.  Chiity  opposed  these  bail. 
It  appeared  that  one  of  the  bail  was  not 


leorrectly  described ;  and  time  was  given  to 
justify  him. 

Mr.  Chiity  contended,  that  the  other  bail 
ought  to  come  again,  as  the  attorney  would 
not  make  inquiries  after  him,  when  he  found 
that  there  were  good  grounds  against  one 
of  them. 

Mr.  Justice  Bayley.—That  is  not  a  suf- 
ficient reason,  unless  it  appeared  to  the 
Court  on  affidavit,  that  the  attorney  did 
not,  for  that  reason,  make  the  necessary 
inquiries. 

One  baU  justifed* 


1825.     )    Practice. — bucsxx  v.  bewes, 
Jan.  26.  3     ^^^*  sheriff  of  devonshiee. 

When  a  sheriff*  has  levied  an  execution, 
and  there  is  not  st^tdent  to  satisfy  the  sum 
indorsed  an  the  writ,  he  cannot  retain  any 
thing  for  keeping  possession^  but  must  take 
only  the  fees  Mowed  by  29  EUz.  c.  4.| 
although  the  possession  may  have  been  length' 
ened  by  an  injusiction  out  of  Chancery. 

Mr.  Carter  moved  to  set  aside  the  execu- 
tion of  a  writ  of  inquiry,  at  to  enter  the 
damages  given  on  the  second  count  of  the 
declaration,  on  the  first  count ;  and  the 
damages  given  on  the  first  count  to  be 
entered  <m  the  second  count 

Declaration — ^In  case  for  wrongfully  re- 
taining money  levied  hj  the  d&ndants, 
under  a  writ  oi fieri  facias  issued,  in  a  judg- 
ment obtained  by  the  plaintiff. 

id  Coirn^— That  the  defendant  had  iUe- 
gally  taken  indirectly  of  and  from  the  plain- 
tiff, for  serving  another  execution,  moore 
recompense  than  in  the  statute  in  that  case 
made  and  provided,  is  appointed  in  that 
bcJbalf,  that  is  to  say,  by  deducting  from 
the  monies  so  levied, — which  were^  before 
such  deduction,  insi^fiaent  to  satisfy  the 
damages, — a  large  sum  of  money,  to  wit* 
50/.  5s.  more  than  in  the  said  statute  ia 
appointed,  whereby,  &c. 
.   Judgment — ^By  de&ult. 

Writ  of  Inquiry  executed,  at  which  time 
was  given  in  evidence,  the  return  |p  the 
writ  of  fi.  fa,,  in  which  it  was  stated,  that 
afler  the  sheriff  had  seized  the  goods,  and 
before  the  sale,  he  was  served  with  an  in- 
junction out. of  the  Court  of  Chancery^ 
restraining  him  from  selling  them ;  but  that 
aft^warddi  when  the  iijunction  was  dis- 
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solved,  he  sold  the  goods,  and  retained, 
not  only  his  poundage.and  certain  legal  pay- 
ments! but  also  50/.  5s.  for  his  necessary 
charges  and  expenses  in  and  about  the 
keeping  possession  of  the  goods,  from  the 
time  when  he  was  served  with  the  ii^unc- 
tion,  to  the  time  of  the  side ;  and  that  he 
had  the  residue  of  the  money  ready  for  the 
plaintiff. 

It  appeared  that  the  amount  of  the  goods 
sold,  was  not  equal  to  the  sum  ind<Mrsed  to 
be  levied  on  the  back  of  the  writ  oiferi 
facias^ 

The  Jury  gave  a  verdict,  damages  one 
shillings  on  the  first  count ;  and  50/.  Ss.  on 
the  second  count. 

By  the  Court, — ^The  money  levied  was 
not  sufficient  to  satisfy  the  damages ;  we, 
therefore,  think  that  the  sheriff  ought  not  to 
have  retained  any  part  of  the  money,  that 
should  have  been  paid  to  the  plaintiff.  It 
was  an  indirect  receiving  of  mcmey  from  the 
plaintiff,  within  the  meaning  of  die  statute 
of  29  Elis*  c.  4,  and  cannot  be  justified. 

Rule  refused,    . 


1825 
Jan.  26 


i.} 


Practice. — sx  partb  OBErvES. 

IN  A  MATTER  OF   ARBITRATION. 


The  Court  wiU  not  grant  a  habeas  corpus 
to  take  a  person  out  of  a  prison^  to  go  6e- 
Jore  an  arktraior  to  give  evidence  in  a  matier 
of  arbitration. 

Mr.  Chitty  applied  for  a  writ  of  habeas 
corpusy  to  take  a  person  from  the  prison  in 
Horsemonger-lane,  before  a  barrister  at 
law,  who  was  an  arbitrator  aj^inted  by  an 
order  of  the  Court,  that  the  person  might 
give  evidence  in  that  matter  of  arbitration.  • 

By  the  Court. — It  is  a  novel  aj^ication; 
and  we  think  that  we  ought  not  to  grant  it. 
The  arbitrator  will,  we  have  no  doubt,  be 
provided  with  proper  accommodations  for 
taking  this  evidence,  within  the  walls  of 
the  prison,  when  it  is  made  known  to  the 
governor  that  he  is  a  gentleman  at  the  bar. 

Writ  refused. 


1825 
Jan.  28 


i.} 


Practice. — anontvous. 


his  attorney  has  receioed  from  the  opposite 
party f  he  deprives  himsefjf  of  the  summary 
reUef  by  i^lication  to  the  Courts  to  make 
the  attorney  pay  over  the  money. 

Mr.  Abraham  moved  for  a  rule  nw^  to 
call  on  an  attorney,  why  he  did  not  pay 
over  a  certain  sum  of  money  to  the  phuatiff, 
which  he  had  received  for  him,  in  a.  cause 
in  which  he  had  been  employ^  by  him. 

It  appeared  that  the  attorney  had  received 
the  debt  fit>m  the  defendant,  but  that  the 
plaintiff  had  permitted  him  to  retain  the 
money  in  his  hands,  and  had  taken  firom 
him  a  promissory  note  for  the  amount, 
which  the  attorney  had  not  paid. 

By  the  Court. — ^By  accepting  the  pro« 
missory  note  from  the  attorney,  instead  of 
insisting  on  his  money,  the  plaintiff  has  de* 
prived  himself  of  the  summary  relief,  by 
application  to  the  Court.  He  must  pursue 
his  1^^  remedy  on  the  note. 

Ruk  refused. 


Practice. — ^plunxett  v.  bu- 


channan. 


If  a  party  m  a  cause  take  a  promssory 
note  from  his  attorney^  for  the  debtf  ivAt^i 


1825.     7 
Feb.  1.  S 

When  an  application  is  made  to  the  Court, 
to  reverse  an  outlawry^  the  defendant,  must 
appear  tn  Court  in  person ;  or  it  nmH  be 
distinctly  stated  m  the  qffidaoitSt  that  the 
application  is  made  by  his  direction. 

Mr.  D.  F.  Jones  showed  cause  against  a 
rule  fiwt,  for  reversing  an  outlawry.* 

It  did  not  appear  on  the  face  of  the  affi- 
davits, that  the  attorney  instructing  the 
counsel,  was  authorized  by  the  outlaw  to 
make  the  application  for  lum ;  nor  did  he 
come  into  court  in  his  own  person. 

Mr.  D.  F.  Jones  contended,  that  in  S 
W.  and  M.  c.  18,  s.  8,  it  must  distinctly 
appear  diat  the  outlaw  himself  had  author, 
ria^  the  application,  in  order  to  excuse 
his  attiendance  in  person. 

Mr.  Tindal  contended,  that  as  he  re- 
ceived his  instructions  from  an  attorney, 
the  Court  would  presume  that  the  applica- 
tion was  made  by  Uie  direction  of  the  outlaw. 

By  the  Court. — ^We  are  clearly  of  opinion 
that  the  party  must  either  appear  in  person, 
or  that  it  must  be  distinct^  stated  in  the  . 
affidavits,  that  the  application  is  made  by* 
his  direction. 

Rule  discharged. 


COURT  OF  KING'S  BENCH. 


107 


1S25 
Feb 


25.  \ 

.  8.3 


Practice, — ^wilsom  v,  edwards. 


Although  several  persons  habe  been  jointly 
held  to  &il9  in  an  action  for  a  tort,  yet  the 
fiaki^  may  declare  separately  against  one 
of  them. 

Mr.  Comyn  showed  cause  against  a  rule 
msi  for  setting  aside  a  declaration,  because 
the  defendant,  who  alone  was  declared 
against,  had  been  held  to  bail  jointly  with 
another  person. 

It  appeared  that  the  action  had  been 
brought  for  ah  assault  and  battery,  com* 
mitted  by  the  defendant  and  the  other 
person ;  and  that  they  had  been  both  held 
to  bail  under  a  judge's  order. 

Mr,  Comyn  contended,  that  the  rule 
applied  to  actions  for  contracts,  and  not  for 
torts. 

Mr.  D,  F,  Jonest  in  support  of  the  rule, 
cited  Lewin  v.  Snuth^iy)  and  Stables  v. 
Ashley,  {9) 

•    By  the  Court ^The  rule,  that  the  plaintiff 

shall  dedare  jointly  against  all  the  persons 
whom  he  has  held  to  bail,  has  not  yet,  by 
any  decision,  been  extended  to  actions  for 
torts.  The  principles  on  which  actions  for 
contracts  and  for  torts  are  founded,  are 
quite  different ;  and  we  think  that  the  rule 
is  not  ^plicable  to  actions  for  torts. 

Rule  discharged. 


1825.   1    n      .' 
P  b    10   i    "^^'•^^••"^^O^'HEE  C.BRETT. 

If  the  retwm-da^  in  abUl  of  Middlesex 
be  incorrectf  the  uregularity  is  cured  by 
taking  the  declaration  out  of  the  cffce. 

■  Mr.  Patteson  showed  cause  against  a  rule 
nwt,  for  setting  aside  the  bill  of  Middlesesc, 
and  notice  of  declaration  and  subsequent 
pffooeedings  in  this  cause  for  irregularity. 

It  i^peared  that  the  irr^^arity  com- 
plained of  in  the  bill  of  Middlesex,  was  the 
inaeition  of  "  Monday  next  after  eight  days 
of  Saint  Hilary,"  instead  otj^ken;  but  the 
defendant's  attojmey  had  taken  the  dedara'* 
Umn  out  of  the  office. 


By  the  Court. — ^The  irregularity  has  been 
cured,  and  the  bill  must  be  discharged. 

Ride  discharged.{l) 


Practice, — price  c  variyet. 


1825.     7 
Feb.  Ift,  S 

Possession  was  taken  of  lands  under  an 
Elegit.  It  was  alleged  that  more  money  had 
been  recemed  than  the  amomU  of  the  judg^ 
ment. 

The  Court  referred  it  to  the  Master  ,  to 
ascertain  the  amount  of  the  money  received  ; 
and  ordered  the  plaintiff  to  restore  the  landSf 
if  he  had  recetced  all  that  was  due  to  hhn. 

Mr.  Broderick  showed  cause  against  a 
rule  Afri,  why  it  should  not  be  referred  to 
the  Master,  to  take  an  account  of  the  rents 
and  profits  received  by  the  iJaintifr,  out  of 
an  estate  belonging  to  the  defendant,  then  in 
his  possession,  under  a  writ  of  elegit ;  and 
why  the  plaintiff  should  not  ffire  up  pos- 
session to  the  defendant,  if  it  should  be 
found  that  all  the  money  due  to  him  had 
been  received. . 

It  appeared  that  the  plaintiff  had  obtained 
a  judgment  for  4d^  10«.,  on  which  he  had 
issued  an  degii  ;  but  the  defendant,  in  his 
affidavits,  showed  that  a  much  larger  sum 
hfd  been  received. 

Mr.  Broderick  contended,  that  possession 
of  lands  taken  under  an  elegilt  could  only 
be  got  by  ejectment,  or  a  writ  of  scire  facias 
ad  computandum^  or  by  an  application  to  a 
court  of  equity.  He  cited  Godfrey  v. 
fVatsoA^  (1)  and  The  Earl  of  Bath  v.  the 
Earl  of  Bradford.{9) 

By  the  Court, — ^The  possession  taken  of 
these  lands  *was  by  virtue  of  a  writ  issued 
out  of  this  court.  We  may  therefore  very 
reasonably  direct  one  of  our  officers  to  take 
an  account  of  the  money  received  under  it, 
who  will  allow  all  proper  disbursements. 
If  any  difficulties  arise,  Uie  Master  can  pre- 
sent  them  to  the  consideration  of  the  Court. 

Rule  absolute. 


(1)  See  Cas.  temp.  Hardwick,  242.  2  Stn.  Hep. 
107S.  Wright  V.  Willis,  Banes  416 ;  and  t  Wm, 
Bla.  ISfS. 

3  Atk.  Rep.  517. 
Vea.  MIL.  589. 


ir. 


(1)  4£aBtRjpp.589. 


Bos.&PuLRep.49. 
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.  12.  S 


jFVocfic^.— ^SAWTtLt  9.  aiLt  ARD. 


1825 
Jan 


(25.  > 
.  25.3 


MAYHEW  AND  ANOTHER  V,  SAMES 
AND  ANOTHER. 


If  a  defendant  be  under  terms  ofpleeuUng 
issuahly^  he  cannot  denmr  specially  to  the 
replication, 

Mr.  Merewether  showed  caude  against  a 
rule  for  setting  aside  the  ju<lgnient  signed 
in  this  cauie. 

It  appeared  tUit  iiane  ^amtiff  hdd  dev 
dared  in  tnaqpaaa;  diat  the  defendant 
having,  on  the  usoal  terms  of  pleading 
ii8uably»  and  taking  shc^  notice  of  txiali 
obtamed  time  to  plead,  bad  pfeadled  serend 
gpecial  pleas,  to  which  die  plaintifF  had 
repHed,  and  the  defendanr  had  demurred 
epeeialiy* 

Mr.  Mtremtthet  contended  that  a  specid 
demurrer  to  the  replication,  was  the  same 
as  if  it  had  been  to  the  dedaration ;  and 
cited  Berry  ▼.  Andenatt.(X) 

By  Hie  CoMTt^— When  a  deftndant  con- 
■ents  to  put  himself  under  the  terms  of 
pleading  issuably,  he  must  do  so  at  every 
stage  of  the  cause*  A  general  demurrer 
has  been  allowed  to  be  within  the  rale; 
bat  a  spedal  demurrer  is  not*  Howeter, 
under  all  the  eircnmstanees  of  this  case^ 
we  will  set  aside  the  judgment  en  payment 
of  costs* 

Rtde  aecordmgly^ 


1825 
Feb.  12 


2.  > 


iVae(tce.-^ATE  v,  xasbt. 


The  defendant  obtained  Ume  to  jolead  en 
the  terms  of  giving  judgment  of  the  termf 
hU  he t^teffoards  brought  awritoferror. 

The  Court  quashed  the  writ  6f  error. 

Mr.  D.  F.  Jones  showed  cause  agamat  a 
role  msif  finr  quashing  a  writ  of  error. 

It  appeared  that  the  defendant  had,  hi 
last  Michaefanat  tenn^  obtained  time  to 
plead  on  the  terms  of  giving  judgment  of 
thattenn. 

By  the  Court.. — We  are  of  opinion  that 
the  writ  of  error  ought  to  be  quashed.  The 
judgment  to  be  given  in  Michaehnas  term, 
must  mean  an  available  judgment,  upon 
which  the  plaintiff  could  take  out  execution. 
It  was  not  necessary  for  him  to  stipulate 
that  no  writ  of  error  should  be  brought. 

Ruk  absolute. 
(1)  7TennRep.530. 


The  pUnntiffst  Ueing  in  London^  enmloyed 
an  agent  to  eoBect  the  d^fts  due  to  them  in 
the  country.  He  sent  a  parcel  of  banh  notes 
in  a  parcel  by  a  coach  going  to  London^ 
which  was  lost^  The  p&nt^s  knew  that 
the  proprietors  had  fftoor  noCtce,  tiuit  they 
would  not  be  accountMefor  bank  notes;  bi 
it  did  not  oppeasr  that  the  agent  had  any 
knowledge  of  such  notice. 

The  Court  held,  that  the  knowledge  of  the 
princmal  was  the  knowledge  of  the  a^enig 
and  that  the  plaint^  coulanot  maintam  an 
action  for  the  amounJt  of  the  banknotes. 

Declaration — ^In  assumpsit,  against  the 
de&ndantS|  for  87/.,  being  the  amount  of 
a.  parcel  of  bank  notes,  sent  by  a  coach 
belonging  to  them,  going  to  London  firom 
Dowmiam,  in  the  county  of  Norfolk. 

Plea — General  issue. 

It  appeared,  at  the  trial  before  the  Lord 
Chief  Justice^  at  the  sittings  after  Mid^l- 
mas  term,  1824,  in  Londoui  that  the  phdn* 
ti£&  had  employed  an  ag^nt,  to  collect  the 
debts  due  to  them  in  the  country ;  that  he» 
having  collected  togeth^  87/.,  put  that 
amount,  in  provincial  bank  notes,  mto  a 
parcel  directed  to  the  plaintiffi  in  Londoiit 
and  delivered  it  at  the  coadi  office  at 
Downham,  on  the  10th  of  February,  1824, 
and  paid  for  the  carriage. 

It  fiuther  appeared,  that  the  defendanta 
were  proprietors  of  a  coach,  running  from 
Lynn,  in  Norfolk,  through  Downham,  to 
the  White  Horse,  Fetter-lane,  London  ;  ahd 
that  the  parcel  was  delivered  to  the  coaeli^ 
man  at  Downham,  but  that  it  was  after- 
wards lost. 

It  also  appeared,  that  the  piaintil&  had 
frequently  received  parcels  from  coadiea 
coming  to  the  White  Horse  CeDar  prior  to 
the  10th  of  February,  1824;  and  that,  on 
the  ddivery  of  those  parcels,  the  port^ 
gave  to  die  plaintifia  a  ticket,  on  whidi  waa 
printed  a  notice,  that  the  proprietors  would 
not  be  accountable  (amongst  other  things) 
for  bank  notes,  however  small  their  value ; 
but  it  did  not  appear  that  the  agent  had  any 
knowledge  of  that  notice  at  the  time  he 
delivered  the  parcel  at  Downham. 

The  learned  Judge  thought  that  the  plain- 
tiffs, having  a  knowledge  of  the  notice,  ought 
to  have  directed  their  i^ent  not  to  a^id 
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pudii  parceU  by  any  coach  beloogiiig  to  the 
defendants,  and  Erected  a  nonsuit  to  be 
^iteredf  with  hberty  to  move  to  enter  a 
verdict  for  S7l* 

Mr*  Derman,  C.  S.  moved  to  enter  a 
verdict  for  the  plaintiffii. 

By  ike  ComU — ^The  knowledge  of  the 
mnoiMl  is  die  knowledge  of  £e  agent 
The  iJaiotiffs  knew  that  the^e  defendants 
would  not  be  accountable  for  bank  notes^ 
and  it  was  their  duty  to  direct  their  agent 
not  to  send  a  parcel  of  this  descripdon  by 
any  of  their  coaches, 

Rtii»  refused* 


JOHN  PinCOCK  AKP  OTHEKS 
0.  BISHOP. 


1825.     \ 
Jan.  29.  } 

A  person  gove  a  guarantee  to  be  answer*^ 
able  far  20(U>  worth  ojvum*  It  was  after" 
wards  discoveredf-  that  the  vendors  and  the 
vendee,  before  the  guarantee  was  givent  had 
entered  into  a  prioate  bargain^  that  the  ven^ 
dee  should  pay  a  greater  sum  than  the  market 
price  for  me  trtm,  as  it  was  dekoeredf  and 
thai  the  excess  should  go  in  Uqmdation  of  an 
old  debt  date  to  one  of  the  vendors* 
f  The  Court  held,  that  the  agreement  was.  a 
fraud  on  the  surety ^  and  vitiated  the  gua* 
taniee. 

Declaration — In  assumpsit  on  a  guarantee,. 

Plea — General  issue. 

It  a{^ared,  at  the  trial  before  Mr.  Baron 
Hullockf  at  the  Spring  assizes,  1824,  iot 
the  county  of  Warwick,  that  the  plainti& 
were  manu&cturers  of  pig-iron  at  Light- 
moor,  in  Shropshire ;  that  the  defendant 
was  a  deakr  in  iron«  residing  at  Bankside,. 
Londcm ;.  and  that  the  guarantee  was  on- 
tained  in  a  letter,  dated  16th  December, 
1822,  and  addressed  by  the  defendant  to 
ihe  plaindfis,  in  the  foUoyring  words : 

"  At  the  request  of  Mr.  "iAomas  Tickell, 
I  beg  to  inform  you  diat  I  will  guarantee 
you  in  the  payment  of  200/.,  value  to  be 
delivered  to  him  in  Lightmoor  pig-iron." 

It  further  appeared  that  TickeUhad  been 
supplied  with.  20  tons  of  Lightmoor  pig- 
iron,  of  the  value  of  82/.  10«.,  and  was 
unable  to  pay. 

It  also  appeared  that  Tickell  had  been  a 
bankrupt,  and  was  indebted  to  John  Pidcock, 
one  of  the  plaintiflb ;  that  after  the  bank- 
ruptcy, in  December  1822,  John  Pidoock 
-Vol. in,   K.B. 


agreed  with  him,  that  if  he  could  find  a 
guarantee,  the  plaintifis  should  supply  him 
with  pig-ir(Hi,  in  an  imderstanding  known ' 
to  all  the  plaintifis,  that  he  should  pay  ten 
diillings  per  ton  more  than  the  market 
price,  which  excess  should  go  in  liquidation 
of  the  old  debt  due  to  John  Pidcock ;  that 
euch  agreement  was  not  ooramunicated  to 
the  defendant;  but  a  bill  of  parcela  was 
sent  to  TickeU  thus:— <* To  20  tons  of 
Lifl^tmoor  pig-iron,  82^.  10«.  To  Mr, 
Pidcock,  debt  104    Total,  92/.  10«." 

On  the  part  of  the  defendant  it  was  said, 
that  this  agreement  was  a  fraud  upon  the 
defendant,  and  vitiated  the  guarantee. 

The  learned  Judge  overruled  the  objec« 
don,  and  the  jury  found  a  verdict  for  the 
plaintifis  fer  82/.  10«. ;  but  leave  was  given 
to  move  to  enter  a  nonsuit. 

Mr.  Clarke  and  N,  E,  Clarke  showed 
GAUse  against  a  nde  nisi^  for  entering  a  non- 
suit, and  endeavoured  to  distinguish  this 
ease  from  Jackson  v.  Duchak.€.{l) 

By  the  Court^-^yie  are  all  of  opinion  that 
a  person  giving  a  guarantee,  ought  to  be 
informed  of  every  circumstance,  which  may 
vary  the  degree  of  his  responsibility.  The 
defendant  might  reasonaldy  suppose  that 
tfae  iron  would  be  supplied  to  Tickell,  at 
the  market  price ;  but  by  this  bargain  he 
was  to  pay  ten  shillings  beyond  the  market 
price,  in  hquidation  of  his  debt  to  John 
Pidcock,  and  thus  he  would  appropriate  to 
the  payment  of  the  old  debt,  a  fund  whioh 
the  surety  might  reasonably  suppose,  would 
discharge  the  debt  for  which  he  was  col« 
laterally  responsible.  It  is  clear,  as  in  the 
ease  of  a  composition  deed,  tliat  a  contracli 
which  is  a  fraud  upon  a  third  person,  is 
void  on  that  account,  as  between  the  partiea 
to  it. 

The  object  of  a  person  becoming  a  surety 
for  another,  is  to  do  him  a  service  ;  but  in 
this  case,  this  private  bargain  would  defeat 
that  intention. 

Rule  akaolute. 


1825.      7      SMFFH  AND  OTHEBS,  SXECUTOaa 

Feb.  5,  y  OF  SMITH,  V.  davis. 

An  attorney  in  London^  advanced  to  a 
young  attorney  residing  in  the  country^  the 
sum  of36L  to  pay  for  his  certificate,  ^c. 


(1)  a  Term  Rep.  ^1. 
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the  latter^  with  sureties  gave  a  hand  to 
the  former^  with  a  condition  that  he  (the 
country  attorney)  would  pay  the  S61,  so  ad'- 
vancedf  as  well  as  all  such  sums  of  money  as 
slundd  become  due  to  the  London  attorney ,  as 
his  agent :  but  the  sureties  were  not  to  be 
liable  for  more  than  100/. 

At  the  end  of  three  years,  upwards  of 
100/.  was  due  to  the  London  attorney;  but 
more  than  S6l,  had  been  paid  on  account* 

The  Court  held,  that  the  London  attorney 
could  only  recover  04/.  against  one  of  the 
sureties,  as  being  the  amount  of  the  continuing 
guarantee. 

Declaration — In  debt  on  a  bond,  dated 
Ist  of  February,  1819,  in  a  penalty  for 
2001. 

The  condition  recited  that  Stanley  Sharpe 
had  been  admitted  an  attorney  on  the  27th 
of  January,  1819,  and  had  requested  W.  C. 
Smith  to  become  his  agent ;  but  being 
unable  to  pay  the  necessary  expenses  of  his 
certificate,  &c.,  prevailed  upon  W.  C.  Smith 
to  advance  him  the  sum  of  SOL  to  defray 
the  same,  upon  giving  security  for  it ;  and 
also  to  secure  the  true  payment  of  his 
agency  bills,  &c.  which  from  time  to  time 
thereafter  should  accrue,  and  be  incurred 
by  Sharpe,  with  W.  C.  Smith  as  such  agent 
as  aforesaid,  to  the  amount  of  100/.,  and 
applied  to  the  defendant  and  another  person 
(J.  S.)  to  become  his  sureties;  and  then 
it  was  conditioned,  that  if  S.  Sharpe  paid 
W.  C.  Smith  the  sum  of  36/.  so  advanced 
and  lent  to  him  for  the  purpose  aforesaid,  as 
well  as  all  such  sum  and  sums  of  money  as 
should  be  from  time  to  time  due  and  owing 
from  him  to  W.  C.  Smidi,  as  the  same  should 
grow  due  for  the  costs  and  charges,  &c. 
which  should  or  might  be  due  to  him  as 
such  agent,  or  that  the  defendant  or  J.  S. 
^ottld,  in  de&ult  of  so  doing,  adjust  and 
pay  the  same,  then  the  writing  obligatory 
to  be  void. 

Proviso — ^That  the  defendant  and  J.  S. 
should  not  be  liable  to  the  payment  of,  or 
be  called  upon  by  W.  C.  Smith  for,  any 
sums  of  money,  which  might  at  any  time 
thereafter  be  due  to  W.  C.  Smith,  on  the 
accounts  aforesaid,  which  should  exceed  in 
the  whole,  or  aggregate  account,  the  sum 
of  100/.,  notwithstanding  S.  Sharpe  might  ^ 
at  any  time  thereafter  become  indebted  to 
W.  C.  Smith,  upon  the  accounts  aforesaid, 
in  any  sum  of  money  which  should  exceed 


in  the  whole  or  aggregate  account,  the  lum 
of  100/. 

Averment — ^That  on  the  28th  of  Novem- 
ber 1829,  100/.  became  due  and  payable^ 
as  well  for  the  said  sum  of  SQL  so  lent  and 
advanced  by  W.  C.  Smith  to  S.  Sharpe  as 
aforesaid,  as  for  costs  and  charges,  &c» 
which  had  before  that  time  been  mcurred 
and  demandable  by  W.  C.  Smith,  as  such 
agent. 

Breach — That  S.  Sharpe  had  not  paid, 
nor  had  the  defendant  yet  so  done. 

Plea — General  issue. 

It  appeared  upon  an  inquisition  taken 
after  judgment  by  default,  that  a  sum 
larger  than  86/.  had  been  paid  by  S.  Sharpe 
to  W.  C.  Smith ;  but  there  was  a  balance 
of  upwards  of  100/.  still  due  to  W.  C.  Smith. 

2'he  Jury,  conceiving  that  86/.  mentioned 
in  the  bond,  was  discharged  by  monies  first 
paid  on  account,  found  their  verdict  for  64/. 

Mr,  Chilton  showed  cause  against  a  rule 
nut,  why  the  damages  given  on  the  verdict 
should  not  be  increased  from  64/.  to  lOOL  ; 
and  he  contended  that  the  words  in  the 
averment  '^  as  well  for  "  meant  as  well  in 
respect  of;  and,  o6nsequently,  as  there  was 
no  proof  of  any  part  of  the  86/.  paid  for  the 
certificate  being  unpaid,  the  bond  was  only 
a  guarantee  for  the  difference  between  the 
86/.  and  the  100/.;  he  cited  Bodenham  v. 
Purchas.(l) 

Mr.  Chitty,  for  the  plaintiff,  contended 
that  it  was  a  continuing  guarantee  for  100/., 
and  cited  Webber  v.  Tivill,  (2)  Rooke  v. 
Rooke,{3)  and  Goram  v.  Sweeting.{4f) 

By  the  Court. — We  ar^  of  opinion  that, 
under  this  averment,  the  plaintiff  cannot 
recover  more  than  64/.  He  should  have 
proved  that  some  part,  however  small,  of 
the  86/.  was  still  due.  The  averment,  that 
the  money  is  due,  as  well  for  the  sum  of 
86/.  so  lent  as  for  costs,  clearly  shows  that 
the  plaintiff  has  put  his  own  construction  on 
the  ho^A,  that  64/.  was  to  be  the  amount 
of  the  continuing  guarantee  for  the  costs. 

Rule  ^charged. 

(1)  2Bam.&  Aid.  89. 

(2)  2  Saund.  IS. 

(3)  Cro.  Jac  245. 

(4)  2  Saund.200. 
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1825 
Feb,  8 


i.} 


BASTEN    V,     CAREW    AND    AN- 
OTHER. 


The  statute  of  11  Geo.  2.  c.  19,  in  sec. 
16,  does  fk)t  require  that  the  magistrates, 
giving  possession  of  deserted  premises^  should 
act  on  ifformation  given  to  them  on  oath. 

If  the  record  of  their  proceedings  states 
sufficient  circumstances  to  shorn,  that  they 
followed  all  the  requisites  of  the  act,  then  it  ts 
evidence  of  itself,  and  is  an  answer  to  any 
action  that  may  be  brought  against  them. 

Declaration — In  trespass  for  breaking  and 
entering  the  dwelling-house  and  close  of  the 
plaintiff,  and  turning  him  out. 

P/eo-^General  issue. 

It  appeared  at  the  trial  before  the  Lord 
Chief  Justice  Abbott,  at  the  Summer  assizes 
1824,  for  Devonshire,  that  the  defendants 
were  justices  of  the  peace,  and  justified  the 
trespasses  imder  11  Geo.  2.  c.  19,  and  gave 
in  evidence  a  record  (I)  of  their  proceed- 
ings ;  that  upon  complaint  made  to  them, 
and  at  the  request  of  the  landlord,  they  had 
put  the  kndlord  into  possession  of  the  pre- 
mises, which  the  plaintiff,  being  his  tenant, 
had  deserted. 

On  the  part  of  the  defendants  it  was  con- 
tended that  this  record  was  conclusive  evi- 
den<:e  as  to  the  &cts  mentioned  in  it,  and 
contained  an  answer  to  the  action. 

T/ie  learned  Judge  refused  to  direct  a 
nonsuit,  and  the  case  was  fully  investigated; 
and  the  jury  found  a  verdict  for  the  defen- 
dants. 

3fr.  Serjeant  Pell,  Mr.  Tancred,  and  Mr. 
Cktiiy,  showed  cause  against  a  rule  nisi,  for 
a  new  trial,  which  had  been  obtained  on  the 
ground,  that  the  verdict  was  contrary  to 
evidence ;  but  at  the  same  time  it  was  left 
open  for  the  defendants,  to  contend  that  the 
record  ought  to  have  been  received  as  con- 
clusive evidence. 

It  was  therefore  contended  for  the  de- 
fendants, that  the  Record  of  the  proceedings 
was  conclusive  evidence  of  the  facts  men- 
tioned in  it,  and  a  good  defence  to  the  action ; 
and  they  cited  Ex  parte  Pilton,(^)  Brittain 
V.  Kinnaird,{S)  and  Bum's  Justice  of  the 
Peace. 

Mr.  Serjeant.  Wilde,  in  support  of  the 

(1)  The  record  was  the  same  as  the  form  ia 
Bum's  Justice. 

(9)  1  Bam.  &  Aid.  Rep.  369. 
,    i3)  1  Bxod.  &  Bmg..R^.  439. 


rule  nisi,  contended  that  it  was  not  any 
where  stated  in  the  supposed  record,  that 
the  magistrates  had  acted  on  evidence  given 
under  the  sanction  of  an  oath ;  and,  conse- 
quently, that  it  could  not  be  received  jas 
a  record. 

By  the  Court. — The  question  in  this  case 
is,  whether  the  magistrates  have,  upon  the 
face  of  their  proceedings,  acted  within  the 
scope  of  their  jurisdiction ;  and  we  are  of 
opinion  that  they  have  so  done. 

Now  by  11  Geo.  2.  c.  19,  s.  16,  the 
magistrates,  at  the  request  of  the  landlord, 
are  required  to  go  and  view  the  premises, 
and  to  affix  on  the  most  notorious  part 
thereof,  a  notice  in  writing,  stating  on  what 
day  (at  the  distance  of  fourteen  diiys  at  the 
least,)  they  will  return  to  take  a  second 
view ;  and  then,  if  the  rent  in  arrear  is  not 
paid,  or  no  sufficient  distress  is  found  on 
the  premises,  they  are  to  put  the  landlord 
into  possession. 

There  is  no  mention  made  that  the*  pro-* 
ceedings  are  to  be  taken  on  oath.  If  the 
magistrates  act  corruptly,  they  are  hable 
to  criminal  informations.  If  the  landlord 
give  ^se  intelligence,  he  may  be  sued  in 
an  action  on  the  case,  or  the  tenant  may  ^ 
appeal  to  the  judire  of  the  next  assizes. 

¥he  magis^^  are  made  judges  of  re- 
cord  by  the  statute ;  and  there  are  many 
authorities  to  show  that  their  record  is  not 
traversable,  as  Floyd  and  Barker's  case,(4t) 
GreenweU  v.  Burwell,{5)  Strickland  v. 
Ward,  (6)  and  DosweU  v.  Impey.  (7) 

The  magistrates  have  on  the  £ftce  of  the 
proceedings  pursued  the  directions  of  the 
act  of  parliament,  and  their  record  is  a 
decisive  answer  to  this  action. 

Rule  discharged. 


1825.       ">     DBANT  0.  BROWN,  EXECUTOR  OF 
Feb.    8.      y  LEOGOTT. 

Two  persons  entered  into  an  agreement, 

which  was  stamped,  for  letting  land.     One 

'of  them  complained  that  he  tlwught  the  other 

would  not  perform  his  contract,  whereupon  a 

third  person  made  a  proposal  in  writing. 


i; 


[4,)  12  Co.  Rep.  25. 
;5)  1  Salk.  Rep.  397. 
(eS  7  Term  Rep.  634,  n. 
(7)  1  Bam.  &  Cress.  Rep.  163 :  and  Law  Joum. 
K.  B.  voL  i.  p.  99.  • 
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that  if  the  ccntrad  mat  broken^  he  would  let 
land  on  the  same  terms.  The  first  contract 
was  not  fulfilled ;  and  it  was  verbally  agreed 
that  the  proposal  should  be  accepted. 

In  support  of  an  action  for  a  breach  of  the 
terms  of  the  first  agreement ^  it  is  not  neces-' 
sary  that  that  proposal  should  be  stamped. 

Declaration — In  assumpsit  that  in  eonh 
sideratioB  that  the  plaintiff  had  let  to  Leg- 
gott,  the  testator  of  defendant,  a  certaia 
piece  of  ground,  to  be  dug  for  clay,  to  make 
bricks ;  Leggdtt  undertook  not  to  dig  deeper 
than  three  feet. 

Breach — ^That  he  had  dag  five  feet,  and 
thus  injured  the  land. 

There  were  other  common  counts. 

Plea — General  issue. 

It  appeared  at  die  trial  before  Mr.  Justice 
Bayley,  at  the  Summer  assizes,  1824,  for 
the  county  of  York,  that  Leggott  and  one 
Grant  had  made  a  contract,  which  had  beeti 
reduced  to  writing,  respecting  some  laikid 
for  <%^ng  clay  to  make  brides,  which  Leg- 
gott was  afraid  would  not  be  performed  by 
Grant,  whereupon  the  plaintiff  said  that  he 
would  let  him  some  land  upon  the  same 
terms,  and  immediately  signed  the  follow* 
ing  memorandum : 

'^Memorandum,  that  I,  George  Drant, 
do  hereby  offer  to  Mr.  J.  Leggott,  the  clay 
of  two  acres,  two  roods,  and  twenty*two 
perches  of  land,  for  the  purpose  of  making 
bricks,  upon  the  same  conditions  as  the  said 
J.  Leggott  hath  made  with  J.  Grant ;  the 
conditions  being  shown  that  now  exist  be* 
tween  J.  Leggott  and  J.  Grant,  and  a  price 
according  to  quantity  being  aUowed.  Thia 
agreement  to  be  void  on  the  1st  April,  if 
no  further  arrangements  are  entered  into." 

It  further  appeared  that  die  bargain  be- 
tween Leggott  and  Grant  went  off;  and 
that,  before  the  1st  April,  the  plaintiff  and 
Leggott  verbally  agreed  that  the  proposal 
of  the  plaintiff  should  be  accepted. 

It  also  appeared  that  the  agreement  her 
tween  Leggott  and  Grant^  wl^n  produced 
in  evidence,  was  stamped;  but  that  the 
above  memorandum  was  not  stan^d. 

On  the  part  of  the  defendant  it  was  con» 
tended,  that  this  (Hroposal  oi]ght  to  have 
been  stamped. 

The  learned  Judge  overruled  the  objec- 
tion, and  the  jury  found  a  verdict  for  the 
plaintiff;  but  he  gave  leave  to  move  to  enter 
a  nonsuit. 


Mr.  Scarlett  and  Mr,  F,  PoUock  showed 
cause  against  a  rule  nisi^  tor  entering  a  non- 
suit, and  contended  that  the  two  papers 
together  made  but  one*  contraict ;  and,  con- 
sequendy,  that  it  was  only  requisite  to  have 
the  original  agreement  stamped. 

Mr,  J,  Wuliams  and  Mr,  Parkey  m  sup- 
port of  the  rule  nisi,  contended  that  the 
paper  was  not  a  mere  proposal,  but  a  me- 
morandum of  an  agreemoot  to  be  thereafter 
completed;  and,  consequendy,  that  botk 
papers  ought  to  have  borne  agreement 
stamps. 

By  the  Catirf.^^In  this  case  a  writtm 
proposal  was  made  at  the  first  meeting  be- 
tween the  parties.  At  that  time  it  was 
imcertasn  whether  there  would  be  a  conttact 
or  not.  Afterwards  it  was  agreed^by  parol, 
that  the  agreement,  which  had  been  made 
between  Leggott  and  Grant,  should  be 
adopted;  and  that  is  properiy  stamped. 
N^ow  the  Stamp  Act  only  applies  to  agree- 
ments, or  minutes  or  memorandums  of  agree- 
ments. That  first  p^er  was  neither,  but 
merely  a  proposal  to  let  the  land,  and  iras 
signed  only  by  the  plaintiff.  It  is  not 
necessary  mat  every  writing,. given  in  evi- 
dence to  support  an  agreement,  diould  bear 
«  stamp ;  but  only  the  agreement  itsel£ 

JCtde  dkschof^ed* 


18«5. 
Feb. 


} 


JONES   V,  WILLIAMS. 


By  the  charter  to  the  borough  ofDenbigh^ 
it  is  grantedj  "  that  the  aldermen^  baH^s^ 
^c.  may  elect  two  of  the  capital  burgesses 
to  be  aldermen  for  one  year^  with  muBwrky 
to  execute  by  themselves  f  or  in  their  absemeot 
by  their  deputies^  the  office  of  aldermen,". 

It  is  also  granted^  that,  in  ike  toent  rf 
the  death  or  removiU  of  any  aUerman^  oii- 
other  may  be  elected  in  his  siettd. 

There  is  a  proviso^  that^  in  the  absenee 
of  any  of  the  aldermen,  the  bailiffs  and  eapi^ 
ial  burgesses  (the  welfare  of  the  borougk 
requiring  it,)  may  elect  others  in  the  place 
of  them. 

It  is  also  ffrmUed,  that  ihe  aldermen  dkUl 
be  justices  <f  the  peace. 

The  Court  held,  that  the  aldermen,  elected 
for  the  year,  could  not  delegate  their  ijficee 
of  justices  ofihepeaee;  and,  cotuequently^ 
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JmdumB  oja  magigtraie* 

D€dankUm^-^hk  tiespaaa  fijr  a  false  iiUh 
jviflomnent, 

P/raH-Crenend  uMUe. 

It  a^^ared  at  the  trial  before  Mr.  Justice 
Fukf  at  llie  Suinmer  aasixes,  1824,  for  the 
county  of  Salop^  that  the  phundff  was  a 
domestic  serrant  to  a  penon  residing  in 
Denbigh.:  tliat  she  had.  left  her  serrice 
without  tin  leave  of  her  uiBBter;  that  she 
had  been  ti^n  by  a  oonslafaie  before  the 
defendant,  who,  acting,  as  a  justice  of  the 
peaeev  had  by  hia  Warrant  eommiUiedihcr  to 

rDUt  <at  Ruthin,  in  the  county  of  Denbigh, 
one  month,  finr  the  said  ofienee ;  imd 
that  ihe  plaindff  was  imprisoned  in  thai 
gacrf  fi>r  several  days. 

On  die  part  of  the  defendant,  it  was  ob* 
jected,  that  he,  besog  a  justice  of  the  psace^ 
was  entitled  to  notice  before  aetion  brought 
under  24  Oeo.  2.  c.  44. 

The  defendant  had  been  appointed,  by 
one  of  the  aldermen  of  the  borough  of  De»- 
high,  to  be  his  deputy  x  thus,  "  Know  all 
men  l^  these  presents,  thatt I,  J.C.  WiEiama, 
of  &c«  in  the  borough  and  county  of  Deuf 
high,  one  of  the  udennen  and  justiees  ai 
the  peace  in  and  for  the  said  borough,  ha^ 
made,  ordained^  and  deputed,  and  by  these 
preseutB  by  virtue  of  the  power,  and  autho<- 
rity  given  and  granted  in.such  cases,  by  ^tw 
charter  of  King  Charles  the  Second,  and  aB 
other  powers  and  authovitieSt  me  thereunto 
enabling,  do  make,  oordain,  and  depute  John 
Williams,  of  &c.,  one  of  the  capitfd  burgesses 
of  the  said  borough  of  Denbigh,  and  resid- 
ing therein*  to  be  an  alderman  and  justice 
of  the  peace,  in  and  for  the  aaid  borough, 
in  my  place  and  stead,  to  do  all  legal  acts 
idating  to  die  said  office  in  my  name,  and 
to  hold,  exercise,  and  evjoy  such  office, 
during  my  absence  from  the  said  borough, 
or  mrtil  another  petaon  slall  be  law^Oly 
appointed  to  the  aaid  office  in  my  stead, 
aooor^ng  to  the  ancient  uauage  of  the  said 
borou^  and  in  pursuance  of  the  aaid  duur« 
ter.    In  witness,"  &c 

The  commitnient  of  the  -plaintiff  wia 
made  under  4  Geo.  4.  c.  M.  s.  3,  and  stated 
the  infonaation  to  hove  been  nauie  before 
J.  C.  Williams,  £8q«,  and  it  was  signed 
^J.  C.  Williams,  by  his  deputy  John 
Williams." 

The  charter  contaiaa  arnofi  intrmmUofU 


dauae,  as  to  juBticea  of  the  peace  for  the 
county. 

By  the  charter,  it  is  granted,  that  the 
aldermen,  bailifi,  and  capital  burgesses  of 
the  borough,  for  the  time  being,  or  the 
major  part  of  them  being  assembled,  from 
time  to  time,  shall  have  power  and  authority 
yeady,  on  the  feast  day  of  Saint  Michael 
the  Archangel,  in  every  year,  to  elect  two 
out  of  the  number  o£  the  bpgesses  of  the 
borough,  to  be  aldermen  of  ihte  borough 
for  one  whole  year,  who  aredirected  to  take 
the  oaths  to  execute  their  office  well  and 
Aithfttlly ;  and  they  are  to  luive  power  and 
authority  to  execute,  by  themselves,  orta 
their  absence^  by  their  deputies,  thecjfices  of 
aldermen  of  die  borough,  for  one  whole  year, 
and  until  some  others  shall  in  due  form  be 
dected  and  Bwom  to  the  office ;  and  if  it 
ahall  hiqppen  that  either  of  the  aldermen  of 
the  borough  for  the  time  being  shall  die,  or 
be  displaced  from  his  office,  tfien  it  shall  be 
lawful  for  die  surviving  aldermen,  and  the 
baili£&,  and  capital  burgesses  of  the  borough 
for  the  time  being,  or  die  major  part  of 
-them,  to  elect  another  of  the  burgesses  of 
the  borou^  to  be  an  alderman ;  and  that 
he  being  so  elected,  shall  exercise  the  office 
for  the  remainder  of  the  year,  and  until  one 
or  more  are  duly  chosen  and  sworn  in  by 
himself  or  diemsdves,  or  his  or  their  depu- 
ties in  his  or  dieir  absence. 

Then. follows  a  proviso,  that  the  alder- 
men, bailifis,  &c.  or  the  major  part  of  them, 
from  time  to  time,  and  at  all  times  there- 
after, shall  have  power  and  audwri^  to 
elect  and  nominate,  (the  weUare  of"^  the 
borough  requiring  it,)  and  when  it  should 
be  necessary  and  requisite,  out  of  the  num- 
ber of  the  capital  burgesses  of  the  borough, 
one  or  two  other  alderman  or  aldermen,  in 
the  absence  of  the  former  alderman  or  alder- 
men and  bailiffs,  or  one  or  more  of  them, 
^o  shall  take  their  corporal  oaths  in  due 
form,  diat  they  will  well  arid  faithfully  exe- 
cute their  offices. 

It  is  also  granted,  that  the  aldermen  of 
die  borough  for  the  time  being,  during  the 
time  they  shall  remain  in  their  offices, 
shall  be  justices  of  the  peace  in  the  borough. 

On  the  part  of  the  plaintiff,  it  was  sub- 
mitted, that  the  defendant  was  only  a  deputy 
to  the  alderman  as  atderman,  and  not  in  his 
office  of  justice  of  the  peace ;  because  the 
charter  did  not  in  express  terms  grant  that 
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the  deputy  to  an  alderman  ahquld  be  a  justice 
of  the  peace. 

The  learned  Judge  thought  that  the  de- 
fendant had  properly  acted  as  a  justice  of 
the  peace ;  and  for  want  of  notice,  directed 
a  nonsuit  to  be  entered. 

Jntm  Taunton'  and  Mr,  Campbell  showed 
cause  against. a  rule  nm  for  a  new  trial,  and 
contended  that  the  defendant,  havinff  been 
appointed  by  an  alderman,  who  was  a  justice 
of  the  peace,  to  be  his  deputy,  had  a  right 
under  the  charter,  to  act  as  a  justice  of 
peace ;  because,  if  the  clauses  in  the  charter 
were  transposed,  then  it  would  be  quite  clear ; 
and  that  taere  were  many  judicial  offices, 
which  were  executed  by  deputy,  as  the 
Recorder  of  London,  and  d&e  Welsh  Judges ; 
and  that  great  inconvenience  would  arise, 
if  the  dq)uty  could  not  act  as  a  justice  of 
peace.  They  cited  Comyn's  Digest^  tit* 
Officer,  D.  %.  D.  8.  Molins  v.  }Verley,{l) 
Parker  v.  Kett.(2) 

Mr,  Godson,  in  support  of  the  rule  fusi, 
contended,  that  no  inconvenienoe  would 
arise,  for  if  any  one  of  the  aldermen  was 
absent,  the  chiuter  provided,  that  the  cor- 
porate body  might  elect  another  alderman ; 
and  that  by  27  Hen.  8.  c.  J24,  the  King 
could  not  grant  to  any  person  a  power  of 
making  a  justice  of  the  peace ;  and  if  he 
could,  that  it  was  only  by  express  words.  He 
cited  The  King  v.  The  Mayor  of  Graves^ 
end,{p)  Comyr^sDig.  tit.  Officer,  D.l.D.  2. 
Comyn*s  Dig,  tit.  Justices,  A, ;  Viner^s  Abr, 
tit.  Officer  and  Cjffices,  (I)  and  (1,2, J,  and 
The  Queen  v.  Langley,  (4) 

By  the  Court, — We  are  of  opinion,  that 
the  rule  must  be  made  absolute  for  a  new 
trial.  We  think  that  the  defendant  had 
not  any  right  to  act  as  a  justice  of  the 
peace. 

In  Com3rn's  Digest,  title  Justices  of  the 
Peace,  it  is  stated,  that  no  one  but  the  King 
^can  make  justices  of  the  peace.  By  the 
second  section  of  the  statute  27  Hen.  8.  c. 
24,  it  is  enacted,  that  no  persons  shall  have 
any  power  or  authority  to  make  any  justices 
of  eyre,  justices  of  assize,  justices  <f  peace, 
pr  justices  of  gaol  delivery;  but  that  all 
such  officers  and  ministers  shall  be  made 
by  letters  patent  imder  the  King's  great 

(1)  1  Leo.  Rep.  76, 

(t)  1  Salk.  Rep.  $6. 

(SS  t  Barn.  &  Craw.  Rep.  602. 

(4)  2  LonI  Rftjm.  Rep.  loao. 


seal,  in  the  name  and  by  the  authmty  ^ 
the  King's  highness,  and  his  heirs,  kings 
of  this  realm,  in  all  shires,  counties,  coun- 
ties palatine,  and  other  places  of  this  realm, 
Wales,  and  the  marches  of  the  same,  or  m 
any  other  his  dominions,  at  their  pleasure  and 
wills,  in  such  manner  and  form  as  justices 
of  eyre,  justices  of  assize,  hutiees  of  the 
peace,  and  justices  of  gaol  deuvery,  be  com- 
monly made  in  every  shire  of  diis  realm. 
By  the  sixth  seotion  of  the  same  statute,  it 
is  prodded,  that  all  cities,  boroughs,  and 
towns  corporate  within  this  realm,  whii^ 
have  liberty,  power,  laui  authority  to  have 
justices  of  the  peace,  or  justices  of  gaol 
delivery,  shall  still  have  and  enjoy  dieir 
liberties  and  authorities  in  that  behalf  after 
such  like  manner  as  they  have  been  accus- 
tomed, without  any  alteration  by  occasion 
of  this  act.  We  do  not  find  that  a  mention 
is  made  of  charters  thereafter  to  be  granted 
to  boroughs.  The  charter  in  question  was 
granted  since  that  act  of  parliament  was 
passed. 

It  is  a  general  rule  oij  law,  and  part  of 
the  constitution  of  this  kingdom,  thiit  a  man, 
clothed  with  a  judicial  authority,  cannot 
delegate  the  power  to  another  person.  It 
is  said  that  mere  are  exceptions,  *as  in  the 
instances  of  the  Recorder  of  London  and 
the  Welsh  Judges.  The  (^fioe  of  that  re- 
corder is  held  per  se  vel  deputandam ;  and 
the  privileges  of  the  citizens  of  London 
have  been  confirmed  by  act  of  parliament* 
It  is  also  by  statute  law,  that  the  Welsh 
judges  can  have  deputies,  as  appears  firom 
13  Geo.  3.  c.  51.  s.  S,{5) 

It  would  therefore  seem,  that  all.  judicial 
officers  should  be  made  by  the  King.  At 
least,  it  can  only  be  by  express  words,  or 
dear  intendment,  that  we  can  say  that  such 
a  power  ought  to  be  exercised  by  a  subject. 
.  There  are  no  express  words  in  this  char- 
ter, that  the  justices  of  the  peace  may  ap- 
point deputies.  The  charter  first  sets  forth 
the  manner  in  which  two  aldermen  shall  be . 
elected  and  sworn  in ;  and  it  States,  that 
"  afler  such  oath  so  taken,  they  have  power 
and  authority  to  execute  by  themselves,  or 
in  their  absence,  or  in  the  absence  of  either 
of  them,  by  their  deputy  or  deputies,  the 
offices  of  aldermen  of  the  said  borough  for 
one  whole  year."    And  it  provides  that  the 

.  (5)  See  OIdaan.Biufldl*B  Welsh  Proctker  p*  4. 
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corporate  body  may  (the  welfare  of  the 
borough  requiring  it,)  elect,  out  of  the  mem- 
bers of  the  capital  burgesses,  one  or  two 
other  aldermen  in  the  absence  of  the  former 
aldermen.  Then  follows  the  clause  making 
'  the  aldermen  justices  of  tlie  peace.  In  that 
clause,  the  word  deputy  does  not  appear ; 
and  the  order  of  the  clauses  is  worthy  of 
remark,  as  showing  that  it  was  not  the  in- 
tention of  the  King,  that  a  deputy,  appoint- 
ed by  an  alderman,  should  fill  the  office  of 
justice  of  the  peace.  There  are  not  any  legal 
attributed  of  aldermen,  further  than  what 
each  particular  charter  gives  to  them.  An 
alderman  may  be  a  justice,  but  the  offices 
are  quite  distinct,  and  form  no  part  of  each 
other.  No  inconvenience  can  arise  from, 
our  decision  in  this  case,  for  the  corporate 
body  may  meet  and  elect  an  alderman,  if  one 
be  absent,  to  become  a  justice  of  the  peace ; 
and  then  the  office,  instead  of  being  filled 
by  a  person  without  any  required  qualifi- 
cation, must  be  performed  by  a  capital 
burgess,  acting  under  the  sanction  of  an 
oath.  _.,       __^ 

^.•^  Rule  absolute. 


1825. 
Feb. 


POHCHEB  V.  MOBMAN. 


A  cerHficated  conveyancer  can  maintam 
an  action  for  busmess  done  by  hm^  in  dranh 
img  conveyances  and  deeds,  , 

Declaration — ^In  assumpsit  on  a  promis- 
sory note,  with  the  common  counts  for  work 
and  labour,  and  the  money  counts. 

Plea — General  issue,  with  notice  of  set- 
off 

It  appeared  at  the  trial  before  the  Lord 
Chief  Baron  Alexander,  at  the  Summer 
assizes,  1824,  for  the  county  of  Cambridge, 
that  the  plaintifTwas  a  cert^ated  convey- 
ancer ;  and  that  he  had  done  business  as 
such  fbr  the  defendant,  for  which  he  had 
not  received  any  remuneration. 

It  also  appeared  that  the  defendant  had 
a  set-off  against  the  promissory  note  de- 
clared on,  which  would  reduce  Uie  demand 
of  the  plaintiff  (exclusive  of  his  bill  for  con- 
veyancing,) to  a  small  amount,  much  below 
forty  shifiings. 

On  the  part  of  the  defendant,  it  was 
objected,  that  the  plaintiff  could  not  daim 


any  remuneration  for  his  labour  as  a  con- 
veyancer. 

The  learned  Judge  allowed  the  objectioQ, 
and  the  jury  found  a  verdict  for  the  defen- 
dant. 

Mr»  Storks  showed  cause  against  a  rule 
nisi,  for  a  new  trial ;  and  cited  the  case  of 
Jenkins  v.  Sladej(jL)  in  which  the  Lord  Chief 
Justice  Best  held,  that  a  certificated  con- 
veyancer could  not  sustain  an  action  for 
bu«ness  done  by  him. 

By  the  Court, — It  is  a  seneral  rule  of 
law,  that  every  man  is  entitled  to  a  reeom-. 
penae  for  his  labour,  bestowed  fbr  the  bene- 
fit of  another  at  his  request ;  and  that  an 
action  will  lie  to  recover  a  compensation  for 
it  in  damages.  To  that  rule  diere  are  two 
known  exceptions,  respecdna  physicians 
and  barristers  at  law,  who^in  utw,  are  sup- 
posed to  act  merely  for  an  honorary  rewaid, 
and  thus  are  not  entitled  to  maintain  an 
action  for  a  compensation  for  their  services ; 
but  surgeons  and  attorneys  are  within  the 
general  rule,  and  not  within  the  exception. 
>  Now,  a  certificated  conveyancer  is  a  person 
recognized  by  the  law ;  and  there  is  no 
reason  why  he  should  not  have  a  reward 
for  his  labour,  performed  in  his  vocation, 
just  as  weU  as  an  attorney  is  permitted  to 
maintain  an  action  for  fees  for  vrork  done 
in  making  conveyances.  We  are  aH  of 
c^union  that  there  must  be  a  new  trial. 

Rule  absolute,. 


EWER  AND   ANOTHER,   ASSIGNEES 
OV   RAY  AND  ANOTHER.  V,  AH- 
.  BROSE  AND  J.  BAKER. 

To  support  a  plea  in  abatement ,  the  sup- 
posed joint  contractor  was  called,  who  swore 
that  he  w€u  not  a  partner  with  the  defen- 
dants. His  answer  to  a  hill  m  Chancery,  in 
which  he  swore  that  he  was  a  partner,  was 
received  as  evidence  of  the  fact  of  partner- 
ship.  Two  witnesses  also  proved  the  fact  of 
his  being  a  partner ;  and  the  Jury  found  a 
verdict  for  the  defendants. 

The  Court  held,  that  the  answer  ought  not 
to  have  been  received ;  and  directed  a  new 
trial. 

Declaration — ^In  assumpsit  for  money  had 
and  received  by  the  two  defendants. 

(1)  Tried  at  sittings  after  Easter'term,  1824,  C.  P. 
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Plm^^ht  flfaAtement  hf  Aodvoaey.  AtU 
the  supposed  moniises,  if  any,  weee  made 
jointly  with  J.^aker  aod  S«  Baknv 

The  defendant  J«  Baker  did  not  piead, 
butpennitted  judgment  to  go  by  defeidt; 
and  as  he  was  dead,  his  deam  was  auf^iest- 
ed  OB  the  roU. 

Itappeared  at  the  tiial  before  Mr.  Juatioe 
Gaaelee,  at  the  Summer  asaiflesy  L8£4,  fbv 
the  comity  f»f  Suffidk,  that  S.  Baker,  waa 
called  as  a  witness,  to  prove  a  partBerriiip 
between  himself  and  the  two  defendants ; 
bnt  he  denied  that  they  ever  had  been  part* 
nersi  or  that  he  waa  to  receive  any  of  the 
poofits ;  but  be  admttfed  thata  deed  of  co* 
partnership  between  them  had  been  pre« 
paned,  but  not:  ^ecuted  ;  that  he  resided 
oa  the  premises,  where  d»  business  was 
earned  on ;  thy  he  drew  checks  in  the 
name  of  the  firm;  and  that  he  recerred 
amns  of  money,  on  account  of  the  firm, 
finm  die  bankrupts,  who  w«fe  bankers  to 
them. 

It  alsoappeared  by  an  answer  of  S.  Baker, 
to  a  bill  in  Chancery,  that  he  wasa  partner ; 
and  the  same  feet  was  sworn  to  by  two 


The  learned  Judge  lefi;  the  question  to 
the  jury,  whether  they  would  betieve  tiie 
witness  on  his  examinadan,  or  whether  they 
gave  credit  to>  the  answier  in  Chaaoeiyv 

The  jury  found  a  verdict  for  the  defeiH 
dant* 

Mr.  Storks  and  Mr,  Dover  showed  cause 
against  a  rule  nisi,  for  entering  a  verdict  for 
the  plaintiffi ;  and  cited  Alexander  v.  Gib^ 

S6ik(l) 

By  the  Cowrt, — We  are  of  opinion  that 
there  oug^t  to  be  a  new  trial.  IT  a  party 
calls  a-witness  to  prove  his  case,  and  he  dis- 
proves it,  the  law  permits  him  to  substan- 
tiate it  by  other  evidence.  A  contrary  rule 
would  be  a  great  hardship  ;  for  if  a  party 
had  four  witnesses,  upon  whom  he  relied 
to  prove  his  case,  he  might  call  three  of 
them  who  would  support  it,  and  then  afler- 
wards  it  would  be  Inroken  down  by  the  tes- 
timony of  one  witness,  for  no  difference 
could  be  made  from  the  order  in  which  the 
witnesses  were  called.  A  party  cannot 
discredit  his  own  witness,  unless  he  is  forced 
upon  him  by  law,  as  ,in  Low  v.  Jotiffsjljt) 


and  Pike  v.  Badmermg.{i)  We  think  dutt 
the  answer  in  Chanoery  was  not  endmee 
of  the  feet  of  partnership,  and  went  only 
to  discredit  the  witness,  and  ought  not  to 
have  been  reoevred. 

Mnk  absobtieforanem  trkiL{Ar) 


} 


GABAT  9.  LM>T9. 


1825. 
April. 

A  pMey  ef  kmnfoncB  e(miamed  a  fmrntn 
noadiMa,  trntf  horses  were  warranied  free  of 
jettison  and  morfo/tfy.  Three  horses  fsere 
put  on  boardf  and  they  died  from  Inching 
eaok  other,  in  eonsefeenee  of  the  parHthns 
hetneen  tiiem  hatAng  been  hrohen  damn  hy  the 
poiimg  ifthe  shmduring  a  storm. 

The  Court  hsid,  that  this  hss  arose  from 
the  perils  of  the  sea. 

An  usuage  respecting  insurances,  fMch 
does  not  appeair  to  be  an  usage  general,  but 
oanfned  to  Lloud^s  Ceffse-kmse^  does  not 
bind  the  assured  in  a  policy  effected  thercp 
unless  it  isproced  that  he  was  in  the  habit  of 
eff[ecting  policies  of  insurance  at  that  place, 

Decburation — ^In  assumpsit  on  a. policy  of 
insurance  on  goods  on  board  the  snip  Aim^ 
well,  at  and  from  Liverpool  to  Jamaica ;  to 
which  was  attached  a  memorandum,  that 
horses  were  warranted  free  from  jetdson 
and  mortality.  It  contained  averments 
that,  among  other  goods,  three  horses  had 
been  shipped  on  board  at  Liverpool ;  and 
that  there  hadbeen  a  losaof  them  by  perils 
of  the  aetu 

It  appeared  that,  at  the  trial  befi»e  the 
Lmed  Chief  Justice,  the  jury  found  a  special 
verdict,  which,  (afler  setting  forth  the  efieet-* 
isg  of  the  insurance,  and  the  aailii^of  the 
veaad  with  the  hor8es,)stated  that  the  horses 
being  between  decks,  and  la  good  safety 
and  properly  seeured  in  stalls,  with  dikigs 
«id  battels,  and  ha3riag  su£Bcient  paidtiona 
between  them,  and  also'  a  person  to  attend 
to  take  charge  of  diem,  the  vessel  being 
m  every  vespeet  sea-wordiy,  sailed  from 
Liwrpool  on  her  voyage ;  and  that,  during 
die  night  <£,  ice  the  wind  came  on  tabhsw 
very  ku-d,  with  exeesnve*  squalls^  and  die 
gale  conttnned  widi  excessive  stpiaUa} 


(1)  t  Cam^.  N.  P.  C.  555. 

(2)  1  Blft.  B«p.  365. 


(g}  SStnu  Rep.  1096. 


See  ButeAioa  V.  Al^sm.  ftStariu  SS^ 
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tkkt  the  three  horaet,  by  the  labouring  of 
the  vessel)  broke  their  slings,  and  one  of 
theoiy  by  kicking,  broke  down  the  partition 
between  it  and  the  next  horse,  in  conse** 

auence  of  which  the  remaining  partition)  by 
le  kicking  of  the  two  horses  which  were 
thus  brought  together,  was  also  broken 
down ;  and  the  three  horses,  having  then 
nothing  to  support  them,  were  unable  to 
stand'on  account  of  the  great  rolling  of  the 
the  vessel ;  and  that  by  their  kioking  they 
bruised  and  hurt  each  other  so  much,  that 
about  eight  the  next  morning  two  of  them 
were  found  dead,  having  their  necks  broken, 
and  being  otherwise  excessively  bruised, 
and  the  third  was  in  a  dying  state ;  and 
in  about  an  hour  and  a  half  afterwards, 
it  also  died  from  the  wounds  and  bruises  it 
had  received;  and  that  the  slings  having 
been  broken  in  the  manner  above-men-* 
tioned,  they  could  not  for  some  time  be 
replaced  or  repaired,  on  account  of  the 
state  of  the  weather,  and  from  the  danger 
of  going  among  the  horses,  which  were  then 
loose  and  unsupported. 

That  the  death  of  the  horses  was  not 
occasioned  by  the  neglect  or  default  of  the 
plaintiffs,  or  their  servants,  or  of  the  master 
or  mariners  of  the  vessel,  in  the  shipping, 
stowing^  or  taking  care  of  the  horses,  but 
was  owing  to  the  circumstances  set  forth. 

That  the  vessel  af^rwards  arrived  at 
Jamaica,  with  the  residue  of  the  goods; 
and  that  the  defendant  liad  notice  of  the  loss, 
and  was  called  upon  to  pay  his  proportion 
of  the  loss,  but  refused  so  to  do. 

The  special  verdict  further  stated,  that, 
according  to  the  usage  and  custom  among 
insurers  or  underwriters,  who  were  in  the 
habit  of  subscribing  policies  of  Marine 
Insurances,  at  Lloyd's  Coffee-house,  in 
London,  and  merchants  and  others  effect« 
ing  such  pohcies  of  insurance  there :  with 
such  insurers  or  underwriters,  there  were 
before,  and  at  the  time  of  effecting  this 
policy,  two  descriptions  of  policies  tor  in- 
suring live  stock  on  board  ships  on  voyages 
from  the  ports  of  the  United  Kingdom  to 
Jamaica  and  elsewhere.  One  contained  an 
exception  from  the  perils  insured  against, 
or  warranty  of  freedom  from  mortality ; 
the  other  did  not  ci>ntain  such  exception  or 
warranty;  but  such  latter  .description  of 
policies  usually  contained  words  expressly 
including  the  risk  of  mortality.  That  for  in- 
VouIIL   K.B. 


surances  by  policies  of  the  first  description, 
the  premium  had  been  much  lower,  in  some 
instances  four  or  five,  in  others  six  or  eight 
times  less  than  for  insurances  by  policies  of 
the  latter  description,  and  had  been  usually 
the  same  as  had  been  paid  at  the  time  upon 
inanimate  goods ;  and  that  in  case  of  in- 
surances by  policies  of  the  first  description, 
the  assured  have  not  claimed  from  the  un-* 
derwriters,  and  the  underwriters  have  not 
paid  to  the  assured,  or  been  considered 
liable  to  pay,  a  loss  by  the  mortality  of 
cattle,  in  any  case  where  the  vessel,  on 
board  which  such  cattle  were  put,  had  arriv* 
ed  safe ;  but  it  had  always  been  usual  on 
policies  of  the  latter  description,  to  claim 
and  pay  a  loss  by  mortality  of  cattle,  in  all 
cases  where  such  loss  had  occurred,  although 
the  vessel  arrived  safe ;  and  that  on  policies 
of  each  of  the  descriptions  before  mentioned, 
if  the  vessel  had  been  lost  on  her  voyage, 
and  the  animals  drowned,  the  underwriters 
aforesaid  had  been  in  the  habit  of  paying 
to  the  assured. 

The  special  verdict  also  stated,  tliat  the 
policy  of  insurance  was  effected  at  Lloyd's 
Coffee-house,  and  was  there  signed  and  sub- 
scribed by  the  defendant,  who  was  an  in-* 
surer  and  underwriter  there. 

Mr.  Park  for  the  ^ilaintiffi  cited  Law^ 
rence  v.  Aberdein,(l) 

Mr.  Campbell^  for  the  defendant,  con- 
tended, that  the  usage  explained  the  mean- 
ing of  the  words  of  the  memorandum ;  and 
cited  Noble  v.  Kermowayt{2)  Ougier  v. 
Jennings,  (3)  and  Palmer  v.  Blackburn.  (4) 

By  the  Court. — We  are  of  opinion  that 
this  loss  arose  from  the  perils  of  the  sea. 
We  think  that  the  case  of  Laurence  v.  Aber^ 
dein  is  good  law. 

We  cannot  judicially  notice  an  usage  at 
Lloyd's  Coffee-house.  If  it  had  been  found 
to  be  the  usage  at  every  place  for  effecting 
insurances  in  London,  still  it  would  only 
have  been  evidence  to  go  to  the  jury.  We 
think,  therefore,  that  this  finding  of  the 
jury  has  not  taken  the  case  out  of  the  gcne- 
.ral  rule. 

Judgment  for  tite  pkant^s, 

(1)  5  Bam.  &  Aid.  Rep.  107. 

(2)  Doug.  Rep.  510. 

(S)  1  Campb.  N.  P.  C.  505. 
(4)  lBiDg.Rep.61. 
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EX  PARTE  WILLFAM  BIRCH, 


April 

Trinity  term  in  182£,  commenced  on  the 
7  th  of  June,^  On  the  ISth  of  June  a  jp/om* 
tiff  signed  a  final  judgment^  which  was  en- 
tered  of  the  term  generally.  On  the  \5th  of 
Jwney  a  commission  of  bankrupt  was  taken 
out  against  the  defendant^  founded  on  an  act 
of  bankruptcy  committed  on  the  17 th  May 
preceding. 

The  Court  held,  thai  the  judgment  was  a 
debtf  which  could  be  proved  under  that  com' 
mission  of  bankrupt. 

In  the  matter  of  John  Lidster,  a  bank« 
rapt.  His  Honour^  the  Vice  Chancellor  of 
Englandj  directed  the  following  case  to  be 
sent  for  tlie  opinion  of  the  judges  of  die 
Court  of  King's  Bench. 

In  Hilary  term,  1822,  William  Birch,  of 
Stockport,  in  the  county  of  Chester,  sheriff's 
officer,  commenced,  in  the  Court  of  King's 
Bench|  an  action  of  assumpsit  a^inst  John 
Lidster,  the  younger,  the  a£)ye»named 
bankrupt.  The  cause  of  action  was  stated 
in  the  declaration  to  be,  that  in  considera- 
tion that  the  plaintiff,  as  the  bailiff  of  one 
Edward  Clayton,  would  make  a  distress  for 
rent  in  arrear  on  certain  goods,  the  pro- 
perty of  one  Isaac  Booth,  the  defendant 
undertook  that  he  had  autliority  from  Cky- 
ton  to  employ  the  plaintiff  for  the  purpose 
of  making  such  distress ;  that  the  defen- 
dant had  no  such  authority ;  and,  that  in  > 
consequence  thereof,  an  action  of  trespass 
Quare  clausim  fregtt^  at  the  suit  of  Booth, 
liad  been  instituted  agamst  the  plaintiff  and 
three  other  persons ;  and  a  judgment  re- 
covered, and  execution  issued  against  the 
plaintiff  and  the  other  persons,  for  20L 
damages,  and  66/.  costs,  under  which  exe- 
cution the  plaintiff's  goods  were  seized, 
whereby  he  was  compelled  to  pay,  and  did 
pay  the  said  sums,  together  with  the  costs 
of  the  execution ;  and  was  also  put  to  great 
expense  in  defending  himself,  and  su&red 
great  inconvenience  from  the  seisure  of  his 
goods :  other  counts  stated  the  considera« 
tion  to  be,  that  the  plainu'ff  would  assist  the 
defendant  in  making  a  distress,  and  the 
promise  and  damage  were  stated  as  before ; 
another  count  was  on  a  promise  to  indem- 
nify ;  and  there  was  a  count  also  for  money 
paid. 

In  fact,  the  distress  was  made,  by  the 


plaintiff's  directions,  by  Us  assiAuiUy  who 
were  accompanied  by  the  defendant ;  it  wils 
made  at  the  defendant's  request,  on  a  faks 
statement  of  his  authority,  and  the  plaintiff 
was  compelled  to  pay»  and  did  pay,  the 
damages,  costs,  and  costs  of  executioo,  to 
the  party  distrained  upon,  amoimting  to 
95/.,  before  the  commencement  of  the  action. 

In  this  action,  William  Birch,  on  the  4th 
June,  1822,  obtained  a  verdict  against  John 
Lidster  the  younger,  the  aboTe<4Uuned  bank- 
rupt, damages  180/.,  which  verdict  was  en- 
tered generally ;  and  on  the  18th  of  June^ 
1822,  final  judgment  was  signed  on  the 
above-mentioned  verdict  for  180/.  damages, 
and  188/.  costs.  This  judgment  was  signed 
as  of  Trinity  teim  last,  which  in  1822  com- 
menced June  7th. 

On  the  Idth  of  June,  1822,  a  commission 
of  bankrupt  was  awarded  and  issued  against 
J.  Lidster  the  younger,  the  above-named 
bankrupt,  founded  on  an  act  of  bankrupt^ 
committed  by  him  on  the  17th  May  pre- 
ceding, being  the  act  of  bankruptcy  on  the 
proceedings ;  and  on  the  18th  June,  1822, 
the  commission  was  opened,  and  the  bank- 
ruptcy found  and  declared  by  the  commis- 
sioners. 

In  August  1822,  the  said  WiUiam  Birch 
presented  a  petition  to  the  Lord  Chancdkir, 
praying  that  the  said  commission  might  be 
superseded,  and  the  allowance  of  the  said 
bankrupt's  certificate  might  be  in  the  mean 
time  stayed;  and  on  the  hearing  of  that 
petition  by  his  Honour,  the  Vice  Chancellor, 
this  case  was  directed. 

The  question  asked  of  the  Court  was, 
whether  W.  Birch  had,  at  the  date  and  suing 
forth  of  the  commission,  any  debt  proveable 
under  the  same. 

Mr,  Parke  contended,  that  the  judgment 
was  proveable  under  the  conimission,  for 
that  it  came  within  the  spirit  and  meaning 
of  the  46  Geo.  8.  c.  1  $5.  He  cited  /?b6m- 
son  V.  Teagut,{l)  Parish  v.  Thompsony(2) 
ReesUm  v.  White,{S)  Ex  parte  Charles,  (4) 
Walker  v.  BamesXfi)  and  Robinson  v.  Vane. 

(6) 

Mr,  Alderson  contended,  that  the  judg- 

;i)  3  Peere  WiUiaint,  399. 
S)  3  East  Rep.  59d. 

3)  7  Price,  45. 

4)  14  East  Rep.  197. 
J5)  5  Taunt.  Rep.  178. 
<6)  Easter  Term,  5  Geo,  4.  K.  B. 
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inent  was  not  proveabfe  under  the  commis- 
Bioiiy  because  the  debts  mentioned  in  46 
Geo,  S.  c.  135.  were  debts  arising  from 
contracts.  He  cited  Blogg  v.  Phillips.(7) 
The  Court  sent  the  following  certificate : 
Thb  case  has  been  argued  before  us  by 
oounsel;  and  we  are  of  opinion,  that  the 
judgment,  though  not  actually  signed  till 
the  18th  June,  relates,  in  point  of  law,  to 
the  first  day  of  the  term  of  which  it  was 
signed,  which  was  on  the  7th  day  of  June ; 
and  that  by  means  of  such  relation,  the  said 
William  Birch  had,  at  the  date  and  suing 
forth  of  the  said  commission,  a  debt  to  the 
lunount  of  the  judgment,  proveable  under 
the  same* 

C.  Abbott,  J.  Baylby, 

G.  S.  HoXROYD,        J.  lilTTLEDAUB. 


\25.  \ 
,ril.  i 


IRESON  V.  PEARMAM. 


April. 

Jn  aUomey  far  a  vendee  received  an 
mhstraci  of  the  vendor* m  title^  containing  sixty- 
fife  sheets.  He  assitmedy  that  a  party  named 
in  it  had  an  estate  in  fee^  and  then  laid  a 
part  of  that  ahstract^  containmg  eight  sheets^ 
before  a  cottnsel,  who  advised  that  the  vendor 
could  make  a  good  title.  It  appeared,  that 
that  party  was  w)t  seised  in  fee,  in  conse- 
quence of  a  person^  who  was  tmly  an  equitable 
tenant  m  tail,  luwing  suffered  a  recovery 
without  the  concurrence  of  the  lisgal  tenant 
for  life.  The  jury  found  a  verdict  against 
the  attorney. 

The  Court  held,  that  there  tvas  evidence , 
enough  to  warrant  that  verdict. 

Declaration — ^In  assumpsit,  against  an 
attorney,  for  negligence. 

P^eo-— General  issue. 

It  appeared,  at  the  trial  before  Mr. 
Baron  Hullock,  at  the  Spring  assizes,  1824, 
for  the  county  of  Warwick,  (and  the  facts 
were  stated  in  a  special  case,)  that  the 
plaindfT  had  contracted  for  the  purchase  of 
an  estate,  consisting  of  fireehold  lands  and 

5 remises,  at  the  sum  of  d,400i.,  from  one 
oseph  Burbidge,  who  had  contracted  to 
sell  the  saine  to  the  plaintiff  in  fee ;  and, 
in  the  year  1808,  the  plaintiff  employed  the 
defendant  as  his  attorney,  to  inquire  into 
and  inspect  the  title  of  Burbidge  to  this 
estate. 

(7)  9  Campb.  N.  P.  C.  129. 


By  indentures  of  lease  and  release;  of 
the  9th  and  10th  days  of  October,  1796, 
respectively,  the  estate  in  question  was  con* 
veyed  to  Thomas  Malin,  (who  was  the 
€&ikker  of  Elizabeth,  late  wife  of  the  said 
Joseph  Burbidge,  the  vendor,)  and  to  one 
John  Caldecott,  to  hold  unto  the  said  T. 
Malin  and  J.  Caldecott,  their. heirs  and 
assigns,  to  the  only  proper  use  and  behoof 
of  T.  Malin  and  J.  Caldecott,  and  the  heirs 
and  assigns  of  T.  Malin  for  ever,  the  estate 
of  J.  Caldecott  being  vested  only  in  trust, 
&c.  for  T.  Malin,  his  heirs  and  assigns. 

Malin,  by  his  will,  dated  lltli  April, 
1807,  gave  and  devised  the  estate  to  his 
daughter,  Elizabeth  Malin,  and  to  the^  heirs 
of  her  bo^y ;  but  in  case  she  should  happen 
to  die  without  leaving  any  issue  of  her 
body,  lawfully  begotten,  and  living  at  her 
decease,  then  he  gave  and  devised  the 
estate  to  his  nephew,  Thomas  Malin,  and  to 
his  heirs  for  ever. 

Elizabeth  Malin,  the  daughter,  afterwards 
married  one  Wagstaffe,  and  after  his  death, 
on  the  11th  February,  1814,  by  indenture 
of  bargain  and  sale  of  that  date,  duly  en« 
rolled,  granted,  bargained,  sold,  ana  con* 
firmed  Uie  estate  to  John  Theodore  Wra* 
tislaw,  to  hold  to  Wratislaw,  his  heirs  and 
assigns,  to  the  intent  that  he  might  become 
tenant  of  the  freehold,  against  whom  t)ne 
good  and  perfect  recovery  might  be  suffer- 
ed, wherein  one  John  Dawson  was  to  be 
demandant,  Wradslaw  tenant,  and  Eliza* 
beth  Wagstafte  vouchee,  which  recovery 
was  to  enure  to  the  use  of  Elizabeth  Wag- 
stafie,  her  heirs  «nd  assigns  for  ever. 

In  pursuance  of  this  deed,  a  recovery 
was  afterwards  duly  suffered,  in  Hilary 
term,  54  Geo.  3.,  wherein  J..  Dawson  was 
demandant,  J.  T.  Wratislaw  tenant,  and  E« 
Wagstaffe  vouchee,  of  the  estate. 

By  indentures  of  lease,  and  release — 
and  settlement  of  four  parts,  dated  the  4th 
and  5th  March  1824,  and  made  between 
E.  Wagstaffe  of  the  first  part,  J.  Burbidge 
of  the  second  part,  John  Drayson  and 
William  Dealer  of  the  third  part,  and 
J,  Dawson  and  J.  T.  Wratislaw  of  the 
fourth  part,  after  reciting  that  E.  Wagstaflfe 
was  seised  in  fee  simple  of  the  estate,  and 
that  a  marriaoe  was  intended  to  be  had, 
between  E.  Wagstaffe  and  J.  Burbidge, 
Elizabeth  Wagstaffe  conveyed  the  above 
estate  to  J.  Drayson  and  W.  Desler,  in 
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trust  for  E.  WagstafTe  and  J.  Burbidge,  and 
the  issue  of  the  marriage,  and  in  de^ult  of 
issue,  to  die  use  of  such  person  or  persons 
estate  and  estates,  as  E.  Wagstaffe  (not- 
withstanding coverture)  sh'^uld,  by  any 
deed  or  writing,  or  by  her  last  will  and  tes- 
tament in  writing)  direct,  limit,  or  appoint. 

The  marriage  between  J.  Burbidge  and 
E.  WagstafTe  was  afterwards  duly  solem- 
nized, and  she  died  without  issue,  leaving 
J»  Burbidge  her  surviving,  having  by  her 
will,  dated  20th  August,  181 5, (made  under 
the  said  power  reserved  to  her  by  the  said 
settlement  on  her  second  marriage^  given, 
devised)  and  bequeathed  the  estate  to  the 
use  o^  her  husband,  J.  Biubidge,  his  heirs 
and  assigns  for  ever. 

J.  Burbidge,  after  the  death  of  his  wife, 
having  contracted  to  sell  the  estate  to  the 
plaintiff  in  fee :  In  pursuance  of  such  con- 
tract, an  abstract  of  his  title,  as  vendor, 
containing  sixty-five  brief  sheets,  was  sent 
by  the  vendor's  attorney  to  the  defendant, 
as  attorney  for  the  plaintiff,  the  vendee^ 
containing,  among  other  things,  the  deeds 
of  the  9th  and  10th  of  October,  179G,  and 
the  defendant  received  the  same  in  that 
character. 

But  in  the  said  abstract  of  sixty-five 
sheets,  the  vendor's  attorney  wholly  omitted 
to  state  certain  indentures  of  lease  and  re- 
lease, dated  the  25th  and  26th  of  February, 
1814,  made  between  J.  Caldecott  of  the 
one  part,  and  £.  Wagstafie  of  the  other  part, 
whereby  J.  Caldecott  conveyed  the  estate 
vested  in  him  unto  £.  Wagstaffe,  to  hold 
unto  the  use  of  £.  Wagstaffe,  her  heirs  and 
assigns.  But  an  abstract  of  tliose  deeds 
was  delivered,  by  the  vendor's  solicitor,  to 
the  defendant,  on  the  27th  March,,  1818  ; 
and  the  conveyance  and  assignment  of  the 
estate  to  the  plaintiff  were  executed  on  the 
24th  July,  1818. 

J.  Caldecott  is  still  living. 

The  defendant,  in  the  course  of  his  em- 
ployment after  such  receipt,  instead  of 
sending  the  origmal  abstract,  or  a  complete 
copy  thereof,  for  the  consideration  and 
advice  of  counsel,  prepared  and  sent^  to 
R.  Preston,  esq.,  the  couisel  whom  he  con- 
sulted, a  case,  as  and  for  an  abstract,  con- 
taining only  eight  brief  sheets,  being  part 
of  the  a>>stract  of  sixty-five  brief  sheets, 
commencing  the  account  of  the  tide  vnth 
the  will  of  Thomas  Malin,  whom  he  ftated 


HI  die  case  to  be  seised  in  fee,  (he  havu^ 
purcliased  the  same,)  subject  to  a  mortgage 
term,  which  abstract  of  eight  bri^  sheets 
contained  an  abstract  of  the  wiU  of  T.  Malin ; 
of  the  deed  of  the  11th  of  February,  1814 ; 
of  the  recovery  of  Hilary  term,^54  Geo.  S. ; 
of  the  deeds  of  the  4th  and  5th  of  March, 
1814  ;  and  ef  the  will  6f  E.  Burlndge,  of 
the  28th  August,  1815  ;  and  omitting  aho<« 
gether  to  mention  the  deeds  of  the  9th  and 
lOth  of  October,  1796.  The  abstract  of 
aixty-five  sheets  included  nxty  years'  title. 

In  consequence  of  this  omission,  and  of 
the  omission  of  the  deeds  t)f  the  2^th  and 
2^h  of  February,  1814,  by  the  vendor's 
attorney,  in  the  abstract  of  sixty-five  sheets  ' 
sent  by  him  to  the  defeifdant,  as  attorney 
for  the  plaintiff,  which  would  hate  been- 
laid  before  Mr.  Preston  by  the  defendant* 
had  they  been  stated  in  the  abstract  of 
sixty-'five  sheets, — ^Mr.  Preston,  the  coun- 
sel, gave  it  as  his  opinion,  that  a  good  tide 
might  be  made  by  Burbidge,  the  vendor* 
to  the  plaintiff;  whkh  opinion  he  would 
noithave  given,  if  the  indentures  of  lease 
and  release  of  the  9th  and  10th  of  October^ 
1  i^9d,  or  the  indenture  of  lease  and  release 
of  the  25di  and  26th  of  February,  1814,  had 
been  set  oat  in  the  case  or  abstract  kid 
before  him. 

Under  diese  circumstaBees,  the  plaindflT 
being  advised  that  his  dde  was  incomplete^ 
paid  700L  to  T.  Malin,  the  devisee  in  re-> 
maindef  under  the  will  of  T.  Malin  the 
testator,  for  confirmadon  of  his  dde,  who. 
accordingly,  in  consideradon  thereof,  in 
February,  1822,  executed  to  the  plaindff' 
certain  deeds  of  lease  and  release  for  that 
purpose* 

The  plaindff  also  paid,  on  this  occasiony* 
to  the  attorney  whom  he  employed  in  pro- 
cdring  this  confirmadon,  two  several  sums 
of  170/.  and  74/.,  for  his  fees,  trouble,  and( 
expenses  reladng  thereto. 

The  plahidff  made  the  payment  of  700^. 
to  T.  Malin,  the  devisee  in  remainder,  with-- 
out  any  applicadon  or  indmadon  to  the 
defendant,  and  Without  his  knowledge,  con<« 
currence,  or  consent. 

The  jury  gave  a  verdict  for  the  plaintifi^ 
damages  600/.;  and  the  quesdon  for  the 
Court  was,  whether  that  verdict  ought  to 
stand,  or  whether  a  nonsuit  ought  to  be 
entered. 

Mr.  Taunianf  for  the  plaindff,  eantended 
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the  reeoyery  wa^  inoperative :  Robmgan  ▼. 
Cuming  J  (1)  Champernonme  v.  Norths  (2) 
Shapland  v.  Snuihf  (s)  and  Sahin  v.  Thorn" 
tQn;(4t)  and  that  the  defendant  had  been 
guilty  of  gross  negligence:  Russell  v« 
Palmer,  {5)  and  Reece  v.  /{^6y.(6) 

i)f  r«  Tindal,  for  the  defendant,  on  the  first 
point,  cited  27  Hen.  8.  c.  IO4  s.  1.  i)oe  v. 
Selby,  (7)  /enJbtiu  v.  Yamg,  (8)  GoodrigfU 
V.  i>ttfiAaiii,(9)  Goodtitle  v.  BimngUm,  (10) 
Co^e  on  Zt<<£?ton,(l  1)  F<pame  on  Conimgent 
Remainders, (1^)  Cruise's  Digesi,(lS)  Pres- 
ton on  Conveyancing,  (I4t)  and  Shepherds 
Touchstone;  (15)  and  on  die  other  point,  he 
cited  Pitt  V.  YaUen,  (16)  and  ^atArte  v. 
Chandless.(l7) 

By  the  Court. — ^The  questioni  in  this  case, 
first  depends  upon  the  circumst^nee,  whe- 
ther the  title  was  a  good  one.  The  defen- 
dant assumed,  that  Thomas  Malin  was 
seised  in  fee.  We  are  of  opinion,  that  he 
was  not.  The  title  depends  upon  the  deeds 
of  1 796,  which  conveyed  the  estate  to  Malin 
and  Caldecott,  their  heirs  and  assigns,  to  the 
use  of  them,  and  the  heirs  and  assigns  of 
Malin  for  ever.  Malin*  by  will,  devised 
the  estate  to  his  daughter  in  tail ;  and  she 
sufiered  a  recovery.  Now,  Caldecott  sur» 
vived  Malin,  with  whom  he  was  joint  tenant^ 
and  his  life  estate  continued  at  kw,  and  the 
devise  by  Malin  to  his  daughter  would  only 
convey  the  estate  tail  expectant  upon  the 
determination  of  Caldecott's  life  estate» 
The  daughter  thus  having  an  equitable 
estate  pour  autre  vie,  suffered  a  recovery  in 
law,  Without  the  concurrence  of  the  tenant 
for  life.  It  was  therefore  a  bad  recovery, 
as  clearly  appears  from  the  cases  of  Shap-- 
land  V.  Smith,  and  Sahin  v.  Thornton ;  for, 
to  make  a  good  recovery,  there  should  be 
either,  a  legisd  estate  for  life,  with  a  legal 

(I)  lAtkiRep^irS. 

{i)  t  Chancery  Cases,  63, 78. 

(3)  1  Bro.  Chanc  Cases,  75» 

(4)  Id.  7S. 

(5)  2  was.  Rep.  325- 

(6)  4  Barn*  &  Aid.  202. 

(7)  2  Bam.  &  Cres.  Rep.  926i 
(R)  Cro.  Car.  Rep.  230. 

(9)  1  Doug.  Rep.  264. 
flO)  2  Id.  753. 

(II)  331  a,  and  333  b. 
X\t)  P.  338. 

(13)  Vol.2,  p. 420. 

(14)  Vol,  3.  p.  240. 

(15)  P.  48. 

(16)  4  Banr.  Rep.  2060. 

(17)  3  Campb.  N.  P.  C.  17, 


remainder  in  tail,  or  an  equitable  estate  for 
Ufe,  with  an  equitable  remainder  in  tail. 

The  plaintiff^  having  sustained  damage 
from  the  defect  of  the  title,  the  second  point 
is,  whether  the  defendant  was  guilty  of  such 
negligence  as  the  law  will  notice  in  an 
attorney.  Now,  we  are  only  called  on  to 
say,  whether  there  was  evidence  to  go  to 
the  jury  to  warrant  their  finding  the  ver* 
diet.  We  are  of  opinion,  that  there  was 
such  evidence.  Although  it  may  not  be 
the  duty  of  an  attorney  to  give  an  opinion 
upon  a  great  number  of  conveyances,  yet  it 
certainly  is  his  duty,  not  to  draw  conclu- 
sions, and  then  to  lay  a  mutilated  abstract 
before  a  counsel,  for  his  opinion.  When 
the  defendant  received  the  deeds  whereby 
Caldecott  conveyed  to  Mrs.  Wagstaffe,  he 
ought  again  to  have  consulted  Mr.  Preston, 
for  it  would  have  occurred  to  any  man  who 
was  not  negligent,  that  Malin  could  not 
have  been  seised  in  fee,  and  yet  Caldecott 
have  something  in  him  to  convey  away. 

Judgment  for  the  plaintiffl 


5.   I 

■ii.  s 


THOltAS  t,  THOMAS  AND  OTHERS. 


1835. 

April. 

A  person  possessed  of  real  and  personal 
property,  left  it,  hy  his  will,  under  certain 
restrictions,  to  his  wife  for  her  life ;  after* 
wards  lie  used  these  words,  *'  Then  my  will 
is,  thai  all  my  real  and  personal  estate  be 
divided  according  to  the  Statute  of  Distribu^ 
tion,  in  that  case  made  and  provided" 

The  Court  held^  that  the  real  property 
went  to  the  heir-at-law,  for  want  of  a  devise 
ofiU 

His  Honour,  the  Vice  Chancellor  of  Eng*- 
land,  sent  the  following  case  fer  the  opinion 
of  the  Judges  of  the  Court  of  King's  Bench* 

John  Thomas  made  his  will,  duly  exe- 
cuted and  attested)  to  pass  freehold  estates 
by  devise,  in  the  words  following : 

"  I,  John  Thomas,  dp  make  and  declare 
this  my  will  and  testament)  in  manner  and 
form  following — First,  I  charge  all  and 
singular  my  real  and  personal  estate  with 
the  payment  of  all  my  debts.  Then  I  give, 
devise)  and  bequeath  unto  my  brother, 
Richard  Thomas,  for  and  during  the  term 
of  his  natural  hfe,  an  annuity  or  clear 
yearly  rent  or  sum  of  25L,  free  of  all  taxes 
and    other  deduetions,    parliamentary   or 
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otherwise,  to  be  iMoing  and  payable  out  of 
certain  kuids  therein  mentioned  and  de- 
scribedff  to  be  paid  and  payable  by  equal 
half-yearly  payments,  at  the  days  therein 
mentioned.  Also  I  give,  devise,  and  be* 
qaeaUi  unto  my  beloved  wife,  Maria  Letida 
Thomas,  all  my  real  estates,  (and  which  he 
enumerated  by  name,)  for  and  during  the 
term  of  her  natural  life,  qr  as  long  ss  she 
shall  remain  my  widow.  Also  I  give,  de- 
vise, and  bequeath  unto  my  wife,  the  use 
and  benefit  of  all  interest  of  money  arising 
from  my  personal  estate,  either  in  bonds, 
mor^ages,  or  simple  contract  debts ;  and 
also  the  use  and  benefit  of  the  household 
furniture  of  Llanvaughan,  together  with  the 
stocky  crop,  and  imjSements  of  husbandry; 
'  &e.  that  I  shall  be  possessed  of  at  the  time 
of  my  decease,  for  and  during  her  natural 
life,  or  as  long  as  she  remains  my  widow ; 
a&d  immediately  after  her  decease,  or  in 
case  of  .her  marriace,  whichever  shall  first 
happen,  dien  my  wUi  is,  that  all  my  real  and 
personal  estate  be  divided  according  to  the 
Statute  of  Distribution,  in  that  case  made 
and  provided.'* 

The  testator  was,  at  the  time  of  making 
his  will,  and  from  thence,  until  and  at  the 
time  of  his  death,  seised  and  possessed  of 
the  real  estates  therein  specifically  men- 
tioned and  devised  to  his  wife,  during  her 
life  or  widowhood,  and  of  no  other  real 
estate. 

The  testator  died  shortly  after  the  date 
and  execution  of  his  will,  without  having 
revoked  or  altered  the  same,  leaving  M.  L; 
Thomas,  his  widow,  and  James  Thomas, 
Charles  Lloyd  Thomas,  Richard  Thomas, 
and  the  Rev.  Thomas  Seth  Jones  Thomas, 
his  four  brothers  and  only  next  of  kin 
respectively  ^urvivins  him ;  and  the  said 
James  Thomas  was  the  eldest  brother,  and 
the  heir-at-law  of  the  testator. 

Upon  the  death  of  the  testator,  M.  L« 
Thomas,  his  widow,  entered  into  possession 
of  his  real  estates,  and  continued  unmar- 
ried, and  in  possession  thereof,  and  in  re- 
ceipt of  the  rents  and  profits,  until  the  time 
of  her  death. 


The  testator -8  brothefs  having  died,  leav- 
ing children  surviving  them,  the  suit  in 
Chancery  was  between  the  son  of  the  eldest 
brother  (the  hek-at^lawof  the  testator,)  and 
the  children  of  the  other  brothers,  who 
claimed  as  next  of  kin,  and  Ihe  representa- 
tives of  the  widow. 

The  question  fer  the-opinion  of  this  Court 
was,  whether,  by  the  will  6f  John  Thomas, 
the  testator,  there  was  any  devise  of  his 
real  estates  afler  the  death  or  second  mar- 
riage of  his  widow  M.  L.  Thomas,  and  to 
wlram. 

•  Mr,  Tindal  and  Mr.  Stephen  appeared 
lor  the  next  of  kin ;  and  dted  Smith  v. 
C«mp6e/^,(1)  Doe  v.  Roper,(Jt)  Doe  v.  TVoitf, 
(3)  Dge  V.  Over,  (4)  Doe  v.  Sheffield,  (5) 
md  Pffot  V.  Pyot.(fi) 

Mr*  BamewaU,  for  the  representative  of 
the  widow,  cited  Woreeley  v.  Johneen,  (7) 
Daotf  V.  Ait^(8)  and  Doe  v.  Leimson.{9) 

Mr.  Serjeant  Peake  appeared  for  the 
heir-at-law,  and  contended,  that  the  testator, 
by  using  the  words  "  in  that  case  made  and 
provided,*'  evidently  thought  that  there  was 
a  Statute  of  Distribution  respecting  real 
property ;  and  that  he  intended  the  estate 
to  ^1^  according  to  law,  which  he  did  not 
understand.  He  cited  PiggoU  v.  Pewrke^ 
(10)  and  Doe  v.  JoinwUle^W) 

The  Court  sept  the  folio  wii^  cerAfiaOe : 

This  case  has  been  ai^ed  before  us, 
and  we  are  of  opinion  that,'  by  the  will  of 
John  Thomas,  the  testator,  there  was  not 
any  devise,  to  any  person  or  persons,  of  his 
real  estates,  after  the  death  or  second  mar- 
riage of  his  widow  Maria  Letitia  Thomas. 

J.  BaTLBT,  G.  S«  HOLftOTD, 

J.  LiTTLEDALB. 


(I)  Cooper  Rep.S75. 
h)  ll£astUep.5l8. 

(3)  15  id.  394. 

(4)  1  Taunt.  Rep.  263. 

(5)  13  East  Rep.  526. 

(6)  1  Ves.  §eii.  Rep.  335. 

(7)  3  Atk.  Rep.  757. 

(8)  1  Ves.  sen.  Rep.  83. 

9)  3  East  Rep.  278. 

10)  Cases  in  Chancery,  471. 

(II)  3  East  Rep.  172. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


€onxt  of  mnt(^  Vm^ 


IN 


EASTER  TERM,  6  GEO.  IV. 


t 

The  fact,  that  a  highway  is  not  thirty 
feet  widef  at  the  place  wniete  a  fence  jftands^ 
wiU  not  of  itself  enable  a^swrveyor  to  take  ii 
down  under  13  Geo.  3.  c.  ^8.  s.  64,  unless  ii 
beplaced'on  a  spot^  which  was  part  of  the ^ 
existing  highway  at  the  time  U  was  so  placed 
there, 

TreMoss — Vot  breaking  and  entering 
plaintiff's  dose,  and  taking  up  his  posts» 
and  rails,  and  fences,  erected  thereon. 

Plea — Not  guilty. 

At  the  trial,  at  the  last  assizes  for  the 
county  of  Herts,  before  Alexander,  C.  B., 
it  appeared  that  the  alleged  trespasses  had 
been  committed  by  the  defendant,  under 
colour  of  his  authority,  as  surveyor  of  the 
highways,  (1)  in  order  to  widen  a  road,  on 
which  the  plaintiff  was  supposed  to  have 
encroached,  by  erecting  the  fence  in  ques- 
tion. The  locus  in  quo  was  waste  of  a 
manor  in  177d,  had  been  mdosed  upwards 
of  fifly  years,  and  formed  the  frontage  of 
plaintifTs  house  and  lands  to  the  road.  The 
latter  was  proved  to  be' less  than  thirty  feet 
wide  at  the  locus  in  quo.     To  show  that  the 

(1)  It  was  admitted,  that  the  notice  of  action 
required  by  13  Geo.  3.  c.  78.  s.  81.  had  been  given 
to  defendant. 


sgat  in  question  had  some  time  or  othc^ 
formed  part  of  the  highway,  it  was  proved 
that,  on  taking  up  the  posts  belonging  to 
this  fence,  the  workmen  came  to  hard  gravel 
at  about  a  spade's  depth  from  the  surfiice. 

The  question  left  to  the  jury,  by  the 
learned  Judge  was,  whether  the  site,  on 
which  die  pUunt^s  fence  stood,  was  part 
of  the  existing  highway  when  the  fence  was 
put  there  or  not.  The  jury  thought  it  was 
not ;  and  the  plaintiff  had  a  veriHct. 

Mr,  Jessoppnow  moved  for  a  new  trial,  on 
the  ground  of  misdirection^  inasmuch  as  the 
road  had  been  proved  to  be  lesa-  than  thirty 
feet  wide  at  tlie  locus  in  quo.  He  cited 
13  Geo.  3.  c  78.  s.  64.  (the  General  High- 
way  Act,)  which,  after  redting  "  that  incon-* 
veniences  have  arisen  from  making  hedges, 
or  other  fences,  near  the  middle  or  centre 
of  highways,"  enacts  *'  that  if  any  person 
sliall  encrotMch  by  making,  or  causing  to^be 
made,  iiny  hedge,  ditch,  or  other  fence  on 
any. highway,  not  being  turnpike  road, 
within  the.distance  of  fti^n  feet  £rom  the 
middle  or  centre  thereof,  where  the  breadth 
of  such  highway  is  formed,  and  marked  or 
described  with  certainty,  and  does  not  ex-t 
ceed  in  breadth  thirty  feet,  it  shall  be  law* 
ful  for  the  surveyor,  who  hath  the  care  of 
any  such  road,  to  cause  such  hedge,  ditch, 
or  fence,  to  he  taken,  down,  or  filled  np^ 
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the  expense  of  the  person  or  persons,  to 
whom  the  same  shall  belong." 

By  the  Court, — ^The  power  of  widening 
roads,  gi^en  by  the  act  in  sec.  16,  is  dis- 
tinct from  that  of  removing  erections  made 
thereon,  given  by  sec.  64.  In  the  first  case, 
the  surveyor  is  to  act  ministerially  by  di- 
rection of  the  two  'justices,  on  whose  view, 
the  widening  of  any  road  not  thirty  feet 
in  breadth,  appears  expedient;-  and  the 
amount  of  the  recompense  to  be  allowed  to 
the  owner  of  the  soil,  is  ultimately  referable 
to  a  jury  at  the  quarter  sessions.  In  the 
second  case,  the  stu-veyor  may^  suo'  motu 
take  down  fences,  which  encroach  on  any 
highway  within  fifteen  feet  of  its  centre, 
where  its  breadth  is  formed,  and  marked  or 
described  with  certainty,  aod  does  not  ex- 
Geed  thirty  feet.  The  question,  therefore, 
whether  these  posts  were,  or  were  not, 
placed  on  the  highway,  was  most  properly 
left  to  the  jury.  The  act  does  not  provide 
that  all  roads  shall  be  thirty  feet  wide,  or 
that  surveyors,  in  order  to  make  them  so, 
shall  have  power  to  pull  down  fences  not  on 
the  highways.  Thus  section  6  enacts,  *'  that 
no  tree,  bush,  or  shrub,  shall  be  permitted 
to  stand  or  grow  m  any  highways  within 
fifteen  feet  from  the  centre  theredf,  (with 
certain  exceptions,)  or  hereafter  be  plant- 
ed within  the  above  distance,  but  shall  be 
cut  down  within  ten  days  after  notice  by  the 
surveyor,  to  the  owner  or  occupier  of  the 
soil  where  they  grow."  In  this  section  and 
in  section  64,  obstructions  and  encroach- 
ments f»  or  on  highwa3rs,  within  fifteen  feet 
of  the  centre  being  contemplated, 'Purveyors 
are  empowered  to  remove  them ;  and,  in 
the  latter  instance,  at  the  excuse  of  the 
party  encroaching.  The  very  foundation 
of  diis  power  of  surveyors,  rests  on  the 
local  situation  of  the  thing  to  be  removed 
being  on  the  highway,  the  care  of  which  is 
the  object  of  their  appointment. 

But  where  a  raeid,  not  being  of"  the 
breath  of  thirty  feet,  is  to  be  widened,  the 
surveyor  has  no  power  to  take  down  any 
fences,  or  to  appropriate  any  soil  for  that 
purpose,  except  by  order  of  two  justices, 
as  directed  in  section  16.  The  act  gives 
him  no  power  of  his  own  over  any  soil,  but 
what  shall  appear  to  form  part  of  tlie  road 
.  at  the  time. 

In  this  case  the  defendant  relied  on  his 
audiority  as  surveyor  over  a  spot,  whidi 


he  supposed  to  be  port  of  a  road ;  and  it 
was,  dierefore,  most  properly  left  to  the 
jury  to  decide^  whether  that  was  so  or  not. 
^  Rule  refused. 


1825.     > 
Apr.  21.  3 


BOBIKSON  V.  lUSARNS. 


A  bets  B  (the  plaintiff)  30/.  to  20/.  that 
the  **Maid  oftheMUr  beaU  "  Queen  Mob" 
ai  Carlisle  races,  'The  race  nMu,  m  fact, 
won  hy  a  third  horse  ;  the  "  Mtad  of  the 
MiU  "  beit^  sedohd,  and  "  Queen  Mab  "  last. 
It  being  disputed  between  A  and  B,  which  of 
them  had  won  the  bet ;  B  demanded  back  the 
amount  of  his  bet  from  C,  (the  stakeholder  J 
before  it  was  paid  over  ;  and  on  Cs  neglect 
to  pay^  recovered  against  Aim  tn  Has  action. 
Assuming  that  the  race  was  legal  within 
18  Oeo,  2.  c.  34.  s,  II,  the  wager  was  illegal 
im<Atfi  9  Atmf  c,  14.  s,  2.  being  for  more 
than  10/. :  and  the  Court,  under  the  above 
circumstances^  re/used  to  ^turb  the  verdict. 

This  was  an  action  of  assumpsit,  brought 
to  recover  a  deposit  placed  in  the  hands  of 
the  defendant,  as  stakeholder,  on  a  bet  on 
a  horse-race. 

The  declaration  contained  the  usual 
money  counts,  including  counts  for  money 
had  and  received,  and  on  an  account  stated. 

Pka — General  issue. 

At  the  trial,  at  the  last  Cumberland 
assizes,  before  Mr.  Justice  Holroyd,  an 
agreement  between  plaintiff  and  one  Gilker- 
son  was  proved,  from  which  it  appeared 
that  the  wager  in  question  was  as  follows  : 

"  Mr.  Gilkerson  bets  Mr.  Robinson  30/. 
to  20/.,  tliat  the  Maid  of  the  Mill  beats 
Queen  Mab,  at  Carlisle,  1824,  for  the 
silver  cup,  p.  p.  One  guinea  posted  by 
each  with  W.  Meams.  Stakes  to  be  made 
on  Monday  by  ten  o'clock,  September  18, 
1824,  or  the  deposit  forfeit. 

'*  Signed  James  Gilkerson, 
"  James  Robinson." 

There  was  another  even  bet  of  SU  on  the 
same  event,  between  these  parties,  indorsed 
on  tlie  above  agreement ;  uid  the  stakes  of 
both  were  deposited  with  the  defendant 

The  race  was  stated  to  be  a  legal  <me 
within  the  statute  18  Geo.  2.  c.  34.  s.  11. 

It  appeared  that  the  race  was  run  at 
Carlisle,    on  the   30th  September,   1824, 
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Threc^hprsea  started ;  a  Lone  named  Young 
Scrimmington  won. 

The  Maid  of  the  Mill  was  second,  and 
Queen  Mab,  third.  A  dispute  then  arose 
between  Gilkerson  and  the  plaintiff,  as  to 
which  of  them  had  won  the  above  wager, 
as  neither  of  the  horses^  betted  upon  by 
them,  had  won  the  race.  Some  persons 
stated  it  to  T>e  no  bet. 

The  day  after  the  race  was  run,  the  plain- 
tiff demanded  back  the  money  he  h^d  bet- 
ted from  defendant  (the  stakeholder),  who 
admitted  that  he  still,  retained  it,  but  refused 
to  comply  with  plaintiff's  demand. 

For  the  defendant,  Egerton  v.  Furzrnan 
(I)  was  cited.  That  was  an  action  against 
a  stakeholder,  on  a  wager  on  a  battle  be- 
tween two  dogs ;  and  as  the  money  had 
not  been  demanded  back  before  the  battle, 
Abbott,  C.  J.  refused  to  try  the  cause,  and 
discharged  the  jury  from  giving  apy  verdict 
thereon,  though  a  count  for  money  had 
and  received  (viz.  for  the  deposit,)  was  in- 
serted in  the  declaration.  (2)  He  said  he 
would  not  sit  to  try  which  dog  won  the  bat? 
tie ;  and  that  he  had  oflen  taken  the  same 
course  before  imder  similar  circumstances. 

On  theauthority  of  this  case,  it  was  urged, 
that  the  cause  ought  not  to  be  tried.  The 
judge,  however,  suffered  it  to  proceed, 
^Stating  that  the  only  point  to  be  gone  into 
was,  whether  the  money  was  demanded 
before  it  was  paid  over  by  defendant  ?  and 
gave  him  the  benefit  of  the  following  points : 

First — If  the  Court  above  should  be  of 
opinion,  that  the  judge  ought  not  to  have 
tried  the  cause,  after  it  was  proved  to  have 
arisen  out  of  a  wager  on  a  horse-race ;  and, 
.Secondly,  if  they  should  be  of  opinion,  that, 
having  entertained  the  cause,  he  ought  to 
have  proceeded  to  admit  evidence  to  prove 
which  horse  won ;  and  to  prove  the  l^^ty 
or  illegality  of  the  race  ;  or  that  he  ought 
to  have  presumed  it  legal  till  the  contrary 
was  proved.  Evidence  being  adduced  to 
the  point  directed,  the  plaintiff  had  a  ver- 
dict for  251. 

Mr,  Patteson  now  moved  to  set  aside  this 
verdict,  and  to  enter  it  for  the  defendant ; 
and  stated  the  above  {acts. 

(1)  Westm.  Sitt.  Feb.  18,  1825,  1  Rvan  and 
Moody's  ftep.  2 IS.  JIfr.  Brougham,  on  Sdih  April, 
decfined  to  move  for  a  rale.  See  Rex  v.  Deaamt  1 
IL  &  M.28,  n. 

(2)  See  LaeauMsadt  t.  Whitt,  7  T.  R.  535. 

Vol.111.    K.B. 


[Holroydf  J. — Is  not  this  an  illegal  wager 
within  Stat.  9  Ann,(d)  beitig  a  bet  of  more 
than  10/.  on  a  horse-race,  even  supposing 
that  this  was  a  legal  horse-race  ?  (4)j 

it  certainly  appears  from  Clayton  v.  Jeti" 
ningSf  (5)  (which  was  a  bet  of  ten  guineas 
to  five  on  a  horse-face,)  that  whether  the 
game  be  lawful  or  not,  if  a  man  loses  10^. 
by  playing  or  betting  at  it,  it  is  illegal  within 
the  statute  of  9  Ann.  And  though  the 
bet  be  lawful  on  one  side,  yet,  if  it  be  iUe- 
gal  on  the  other,  neither  party  can  recover. 
So  in  Connor  v.  Quick,{6)  (cited  by  Justice 
Aston,)  which  occurred  after  18  Geo.  2. 
c.  34.  made  any  horse-race  lesal,  if  for  501^ 
or  upwards,  the  King's  Bench  took  a  dis- 
tinction between  running  a  horse  for  50/., 
which  is  lawful,  and  betting  on  the  side  of 
the  horse,  which  is  not — at  least,  if  for  a  sum 
amounting  to  10/^  or  more.(7)  In  Simpson 
V,  Bl(>sSi{S)  tried  by  Chief  Justice  Gibbs,  it 
was  again  expressly  decided,  that  a  wager 
for  more  than  10/.  on  a  horse-race,  is  illegal, 
though  the  race  be  legal,  vi^..  for  50/.  or 
more  :  Blaxton  v.  Pye,  (9)  and  Clayton  v. 
Dilly.  (10)  Then,  if  the  bet  be  illegal,  the 
loser  might  recover  his  deposit  from  the 

(3)  By  9  Ann,  c.  14.  s.  Ij,  ai)y  penon  who  shall, 
at  any  time  or  sitting,  by  playing  at  cards,  dice, 
tables,  or  other  game  or  gamtt  never,  or  by  bettii^on 
the  sides  or  hands  of  such  as  do  play  at  any  of  the 
g^nies  fiforesend,  lose  to  any  one  or  more  person  or 
persons  so  playing  or  betting,  in  the  whole  the  aom 
oi'  value  of  10/.,  and  shall  pay  or  deUTer  the  same, 
or  any  part  thereof,*  may  sue  for,  and  recover  the 
same  witliin  three  months. 

Horse-Tsces  are  within  the  general  words  otW 
game  er  games.  See  Git&dbum  V4  Marley ,r  18  Ged.  22. 
(Strange  Rep.  1158.)  Blaxton  v.  Pyi,  (2  Wils.  Rep. 
S09.) 

(4)  By  18  Geo.  9,  c.  94.  s.  11,  from  and  after 
94tb  June  1745,  nny  person  may  run  any  mnibrh,  or 
start  or  rtm  for  any  plate,  price,  sum  of  money,  or 
other  thing  of  the  real  and  intrinsic  value  of  50/.  or 
upwards,  at  any  weightt  soever,  and  at  any  place  or 
placet  soever,  without  incuning  the  penalty  or  penal- 
ties of  13  Geo.  S.  c*  19.  relating  to-uJd^fcff. 

This  viitnally  repeals  s.  S.  of  13  Geo.  3.  c.  19,  as 
to  weights,  and  s.  5.  of  the  same  act,  as  to  places  of 
running  (which  were  thereby  confined  to  Newmarket 
and  Black  Hamblet&n,)  in  aD  races  for  priaea  of  50/. 
value  or  upwards.  See  per  Lord  Eldon,  2  Bos.  & 
Pwl.  R.  53,  54. 

(5)  2B}a.  R6p.706. 

(6)  lb.  708. 

(7)  2  Campb.  438.  See  2  Stra.  Rep.  by  Nolan, 
1159,  n.  2. 

(8)  7  Taunt  246. 

(9)  2  Wils.  309. 

(10)  4  Taunt.  166.  S.  P. 
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winner,  even  after  the  event,  Lacaussade  v. 
White, (l I)  He  then  cited  (besides  Eger- 
ton  V.  Furzman  then  pending,)  the  following 
instances  in  which  judges  have  refused  to 
try  illegal  wagers.  In  Brown  v.  Zee*ofi,(12) 
Lord  Loughborough  refused  to  try  an  action 
between  the  betting  parties  on  a  wager,  as 
to  how  many  ways  there  were  of  "nicking 
the  main  '*  at  the  game  of  hazard.  In  Squires 
V.  JVhiskctiy{l3)  Lord  EUenborough  refused 
to  admit  evidence  as  to  the  amount  of  a  bet 
deposited  with  the  defendant,  as  stakeholder, 
to  abide  the  event  of  a  cock-fight ;  because 
the  question  tended  to  the  degradation  of 
courts  of  justice :  Rex  v.  Medlor.{\^)  In 
Henkin  v.  Ger««,(15)  he  refused  to  try  an 
action  on  a  wager,  "  whether  a  person  may 
be  lawfully  held  to  bail  on  a  special  original 
for  a  debt  under  40/.,'*  the'  event  of  the 
wager  being  a  point  of  law^  in  which  the 
parties  had  no  interest.  Tlie  Court  of  King's 
Bench  afterwards  affirmed  his  deci8ion.(16) 
Ahhotty  C.  /. — The  learned  judge  con- 
sidered the  wager  illegal. 

(11)  7T.  R..535. 

(12)  2  11.  Bla.43. 
(15)  3  Campb.  140. 

(14)  2  Shower,  36. 

(15)  2  Campb.  408. 

(16)  S.  P.  12  East,  24.  Chief  Joatice  Gibbs  re- 
fused to  try  an  action  on  a  wager  affecting  the  cha- 
racter of  another/ as  whether  an  onmarried  woman 
would  be  deUvered  of  a  child :  Diiekbum  ▼.  Gold*- 
smith,  (4  Campb.  152.)  Though  in  Da  CoUa  v. 
Janst,  (Cowp.  Hep.  729,)  Lord  Mansfield  tried  an 
action  on  a  wager  on  the  sex  of  the  Chevalier  D*Eoh  ; 
yet  his  opinion  seemed  afterwards  to  be,  that  he 
ought  not  to  have  done  so.  See  also  Gilbert  v.  Sjfkst, 
(16  East,  160—162.)  ;  and  Squiret  ▼.  Whi$ken,  (3 
Campb.  140.)  In  earlier  cases,  howerer,  questions 
arising  on  the  methods  of  playinff  games,  &cc.  and  in- 
volving fiivoloos  and  ludicrous  details,  have  been  en- 
tertained and  tried  by  eminent  judges.  Pops  t.  Su  Ls' 
gsr{l  Salk.  344.)  was  an  action  on  a  wager, "  whether 
a  person,  playing  at  backgammon,  having  stirred  one 
of  his  men  without  moving  it  from  the  point,  was 
bound  to  play  it."  Lord  H^t  tried  it,  and  called  in 
the  assistance  of  the  Groom  Porter  to  decide  the 
qneBtion.  Lord  Kenyoo,  in  BulUng  v.  Frott,  ( 1  .Esp. 
235.)  held,  that  assumpsit  would  lie  to  recover  a 
sum  under  10/.,  which  appeared  to  have  been  fairly 
won  at  all  faun.  In  Me  AiUttsr  v.  Harden,  (2  Campb. 
436.)  Mr.  Justice  Lawrence  allowed  plaintiff  tQ  re- 
cover in  an  action  on  a  wager  of  "  four  guineas"  to 
six,  that  Bob  Booty  should  win  the  "  King's  Pbte,  at 
the  next  Litchfield  races  ;  '*  here  the  wager  and  the 
race  were  both  lawful  within  the  gaming  and  horse- 
racing  acts.  Huuey  v.  Crickitt,  (3  Campb.  168.) 
Sir  James  Mansfield  tried  this  action  on  a  wager  of 
a  ruihp  and  dosen,  whether  the  defendant  was  older 
than  the  plaintiff,  though  he  afterwards  inclined  to 
think  that  he  was  mistiScen  in  so  doing. 


Batfley,  J. — Where  a  judge  has  tried  a 
cause,  which  he  should  or  might  not  have 
tried,  that  is  not  of  itself  a  ground  for 
a  new  trial.  He  has  a'discretion  of  trying 
such  causes  or  not.  I  exercised  it  in  two 
instances,  on  the  last  circuit,  by  refusing  to 
try  them  ;  but  here  the  result  is  legal,  and 
tliere  is  no  ground  of  disturbing  the  verdict. 

Holroyd,  J. — PlaintifTs  case  was,  that  he 
was  entitled  to  recover,  he  having  demand* 
ed  his  money  back  before  it  was  paid  over. 
(17)  Defendant  said  the  wager  was  lost 
by  plaintiff*,  and  was  going  into  evidence  to 
show  whether  the  wager  was  won  or  lost. 
I  thought  if  it  was  an  idle  wager,  plaintiff 
might  have  recovered ;  but  on  looking  at  the 
case,  I  thought  the  wager  to  be  clearly  a 
void  wager:  and,  therefore,  the  plaintiff 
was  entitled  to  have  his  money  back. 

The  5L  wager  might  admit  of  a  difibrent 
consideration  ;(16)  and  the  question  upon  it 
would  have  been,  whether  I  ought  to  have 
refused  to  try  the  cause,  or  charge  the  jury  ; 
or  whether  I  ought  to  have  tried  the  ques- 
tion, as  to  who  won  the  race. 

(17)  Cotes  contra. — Camm  v.  Alder,  tried  before 
Mr.  Justice  Wilson,  at  Worcester,  in  1790 :  action 
against  stakeholder  for  deposit  of  bet  made  on  a  box* 
ing  match.  The  battle  was  fought ;  and  it  was 
agreed  by  both  parties,  which  man  won.  The  plain- 
tiff was  nonsuited. — But  in  Cotton  v.  Thurland,  (5T. 
R.  405,  S.  C.  %  £sp.  6tf  9.)  a  similar  case,  except  that 
the  event  of  the  battle  was  there  disputed  by  the  par- 
ties, Lord  Kenyon  refused  his  assent  to  the  nonsuit 
in  Camm  v.  Alder.  It  was  accordingly  decided,  that 
if  a  wager  be  deposited  with  a  stakcliolder,  on  the 
event  of  a  battle  to  be  fought  by  one  of  the  parties 
laying  the  wager,  and  it  be  not  paid  over ;  then, 
though  the  battle  be  fought,  either  par^  may  recover 
his  deposit  from  the  stakeholder.  Smitn  v.  BiekmiOTe, 
(4  Taunt.  474.)  was  a  similar  case. — In  Bote  v. 
Carttoright,  (7  Price  EiEch.  Rep.  540.)  it  was  held, 
that  money  deposited  with  a  stakeholder,  as  a  bet  on 
the  event  of  a  foot-race,  may  be  recoveredyrom  him  bv 
either  pvty,  in  an  action  for  monev  had  and  receivea, 
after  the  race  has  been  run,  and  the  parties  difier  as 
to  the  winner ;  and  a  nonbuit  by  Mr.  Baron  Gaxrbw, 
on  the  ground  that  such  actions  are  an  idle  waste  of 
the  time,  and  hindrance  of  the  business  of  coorts  of 
law,  vras  set  aside.  At  all  events,  whether  the  wager 
is  illegal  or  not,  either  party  demanding  his  dqrasit 
before  the  wager  is  won,  is  entitled  to  have  it  re- 
turned to  him,  and  on  refiisal  may  maintain  an  action 
against  the  stakeholder  :  Zltham  v.  Kvngmam,  (1 
Barn.  &  Aid.  683.)  for  the  anthoritv  of  the  stake- 
holder, as  agent,  may  be  countermanded  before  tha 
money  is  applied :  Taylor  v.  Lendey,  (9  East,  49.) 
A  foot-race  is  an  illegal  game  within  statutes  16  C.  S* 
c.  7.  9  Ann,  c,  14.  See  2  Wils.  Rep.  36,  Cowp. 
281,  f  B.  &  P.  51,  6T.  R.499. 

(18)  See  Mc  AUester  v.  Harden,  2  Campb.  436, 
ante  n.  (16.) 
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LUtledalef  /.  concurred. 

By  the  recommendation  of  'the  Court, 
this  5L  was  deducted  from  the  251,  reco- 
vered. 


1825.     ">      STIEENELD  V.  HOLDEK  AND 
April  21-3  ANOTHER. 

A  factor  f  with  whom  goods  are  deposited/or 
sale,  indorses  tlie  hills  of  lading  to  the  defend 
dantSy  who,  knowing  him  to  be  a  mere  agent, 
accept  a  bill  in  his  favour.  He  directs  them 
to  sell  the  goods,  and  to  reimburse  themselves 
the  amount  out  of  the  proceeds.  The  defen- 
dants accordingly  sell  the  goods  in  the  umal 
course  of  business.  Trover  will  not  lie  by  tfte 
original  owner,  but  his  remedy  was  for  money 
had  and  received  for  the  proceeds. 

Declaration — In  trover,  for  coffee. 

Plea — General  issue. 

The  plaintiff,  on  going  abroad,  had  au- 
thorized Stewart  to  indorse,  in  his  name, 
any  bills  of  lading  which  might  arrive  from 
Dcmerara,  and  to  sell  the  goods.  The 
cofiee  in  question  arrived  in  England,  con- 
signed to  the  plaintiff,  during  his  absence. 
Stewart  indorsed  and  delivered  the  bills  of 
lading  thereof  to  the  defendants  (brokers), 
who  thereupon  accepted  a  bill  for  1,500/., 
which  he  discounted,  and  applied  the  pro- 
ceeds to  his  own  use.  When  the  defendants 
accepted  the  bill,  tliey  knew  Stewart  to  be 
a  mere  agent,  without  property  in  the  coffee. 
He  directed  them  to  sell  it,  and  reimburse 
themselves  by  the  proceeds,  giving  them 
authority  at  the  same  time  to  hold  the 
coffee  proceeds  as  a  security  for  their  ad^ 
vance.  He  stopped  payment,  unknown  to 
the  defendants,  four  days  before  diey  sold 
the  coffee  for  1,508/.  7s,  6d,  Notice,  not 
to  sell  the  coffee,  was  afterwards  given  them 
by  the  plaintiff*. 

The  plaintiff*  was  nonsuited  at  the  trial 
before  Chief  Justice  Abbott,  oil  the  ground 
that  Stewart  had  power  to  authorize  a  sale 
of  the  coffee,  which  the- defendants  had 
ef&cted  before  that  power  was  put  an  end 
to.  But  leave  to  that  effect  having  been 
given  at  the  trial — 

Mr,  Mairyat  now  moved  to  enter  a  ver- 
dict for  the  plaintiff,  for  1,508/.  7s.  6d. 
The  defendants  are  liable  for  damages  to 
the  amount  of  the  proceeds  of  the  co£fee, 
m  it  was  pignari  depositwn  by  Stewart  with 


them,  for  the  amount  of  the  bill  they  ac- 
cepted for  him.  At  the  time  of  that  accep-* 
tance,  he  was  knoviii  by  the  defendants  to 
be  a  mere  factor,  who  cannot  pledge ;  (1)  and 
they  were  therefore  guilty  of  a  conversion, 
in  disposing  of  goods  of  which  they  ,ac-' 
quired  possession  from  another,  who  had 
no  authority  to  dispose  of  them.  He  cited 
M*Combie  v.  Davies,{2)  Truettel  v.  Baran-* 
don,  (3)  and  Lovell  v.  Martin,  (4)  In 
Featlterstonehaugh  v.  Johnson,(5)  and  in 
M*Combie\,  Davies,  the  defendants  did  not 
know,  at  the  time  when  they  converted  the 
goods,  that  the  party  through  whom  they 
became  possessea  was  not  the  true  owner  \ 
yet  the  withholding  the  goods  in  the  first 
case,  and  the  sale  thereof  in  the  second, 
were  held  to  amount  to  a  conversion. 

In  answer  to  a  question  by  the  Court,  he 
admitted,  there  was  no  evidence  that  the 
defendants  sold  the  ooflfee  in  an  improvi- 
dent manner,  in  order  to  cover  their  ad- 
vances to  Stewart ;  but  argued  that,  in  a 
majority  of  instances,   the  pledging  of  k 

Principal's  goods,  by  placing  them  in  the 
ands  of  a  broker  for  sale,  would  be  more 
injurious  if  the  sale  were  delayed  than  if 
they  were  sold  in  due  course,  as  in  this 
case. 

Mr,  Justice  Bay  ley . — The  nonsuit  is  right, 
and  the  present  action  not  maintainable. 
Stewart,  as  factor,  might  authorize  a  sale, 
but  could  not  pledge.  He  gave  tlie  defen- 
dants, first,  an  auUiority  to  sell,  which  was 
valid,  and  then  also  an  authority  to  hold 
the  goods  by  way  of  pledge,  which  was 
void.  The  sale,  theui  by  the  defendants, 
which  appeared  to  be  in  the  usual  course 
of  business,  was  a  duly  authorized  and 
rightful  sale.  That  is  no  conversion,  so  as 
to  subject  them  to  this  action  of  trover ; 
that  not  being  the  proper  form  of  action 
for  the  misapplication  of  the  produce  of  a 
sale,  the  legality  of  which  is  established. 
For,  if  the  defendants  applied  tlie  proceeds 
of  the  goods  to  the  payment  of  their  ad- 
vances, that  would  be  a  ground  for  an  action 

(1)  A  factor  cannot  pledge,  unless  the  owner  of 
the  goods  arm  him  with  such  indicia  of  property  as 
to  enable  liim  to  deal  with  it  as  his  own. — Boyson  ▼< 
Coles f  6  Maule  i&Selw.  14 ;  and  Graham  v,Dyster,idm 
1.     See  4  Geo.  4.  c.  83  ;  6  Geo.  4.  c.  94. 

m  6£ast,  538;  7£ast,5. 

(S)  1  Bayl.  Moore  Rep.  543. 

(4)  4  Taunt.  799. 

(5)  8  Taunt.  237. 
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of  assumpsit  for  money  had  and  received 
to  the  use  of  the  plaintiff,  which  .  would 
have  recognized  and  confirmed  the  sale; 
but  not  for  an  action  of  trover,  which  rests 
on  a  conversion  of  the  goods  themselves. 

Mr.  Justice  Holroyd.-^The  conversion  of 
the  goods  is  not  tortious,  the  sale  being 
authorized. 

Afr.  Justice  L'uiledale. — The  sale  is  good, 
though  the  broker  also  deposits  the  goods 
as  a  pledge,  without  authority  ;  for  it  was 
the  defendants'  duty,  as  broilers,  to  sell ; 
and  they,  having  accordingly  sold,  and 
parted  with  possession,  trover  does  not  lie. 

Chief  Justice  Abbott  assented. 

Rule  rqfused* 


ANONYMOUS. 


1825.     1 
April  21.  3 

Arrest  by  name  of  William  Butcher,  real 
name  being  Thomds  Butcher. 
.  Rule  nisi  granted,  by  Mr,  Justice  Bay- 
Icy^  for  discharge  on  common  bail,  under 
the  circumstances  that  the  plaintiffknew  the 
real  name^ 


1825.      > 
ipril  21.  3 


ANONYMOUS. 


April 

Mr.  Hutchinson  moved  for  a  rule,  that  a 
bail-bond  should  be  delivered  up  to  be  can- 
celled, with  costs  of  the  application,  the 
arrest  having  been  made  on  a  Sunday. 

Rule  grantedi  by  Mr.  Justice  Bayley,  witli- 
out  costs  of  the  application,  the  fault  not 
being  the  plaintiff's,  but  that  of  the  baiiiff. 


as  a  witness,  who  swore  that  he  never  was 
in  partnership  with  the  defendaflt  Ambrose. 
In  order  to  impugn  the  credit  of  Samuel 
Baker,  the  examined  copy  of  an  answer  in 
Chancery,  sworn  to  by  him,  was  produced 
by  Ambrose. 

An  objection  by  the  plaintiff^  that  the 
original  answer  ought  to  have  been  pro- 
duced, was  overruled  by  Mr.  Justice  Oaselee, 
and  the  defendant  obtained  a  verdict. 

Mr.  Serjeant  Frere  moved  for  a  rule  nut, 
for  a  new  trial  on  the  above  ground.  He 
argued,  that  this  not  being  evidence  ih  the 
cause,  but  being  adduced  to  criminate  a' 
witness,  by  showing  him  to  be  guilty  of  per- 
jury, stood  on  the  grounds  which  required 
tlie  original  answer  to  b^  produced.  H^ 
cited  the  cases  of  Lady  Dartmouth  v.  Ro^ 
berts,  (1)  Rex  v.  Morris,  (2)  Rex  v.  Benton, 

(3) 

By  the  Court, — This  is  not  the  case  of  a 

criminal  prosecution  affecting  the  party's 
character  or  property.  It  may,  by  a  side- 
wind, affect  his  character,  or  afibrd  ground 
for  subsequent  criminal  proceedings ;  but 
that  is  not  enough  to  take  the  case  out  of 
the  rule,  that  if,  in  a  civil  case,  you  prove 
the  identity  of  the  pefson  mentioned  m  th$ 
proceedings  in  a  Chancery  suit,  and  of  the 
the  party  named  in  the  answer,  (4)  an  tx* 
amined  copy  of  the  answer  will  suffice.  (5) 
It  is  true,  that  in  a  criminal  proceeding,  or 
^even  in  a  proceeding  of  a  criminal  wzhtr^ 
only,  as  for  a  malicious  prosecution*  tb6 
original  answer  signed  by  the  purty  must  be 
produced.  (6) 

Rule  refused  on  this  point,  but  granted 
on  the  ground,  that  the  verdict  was  against 
evidence. 


1825.         >      EWER  Oi   J«    BAKER   AND   AH' 

April  26.   3  BRosE. 

.  An  examined  copy  qfan  answer  in  Chan^ 
eery,  is  admissible  to  contradict  the  evidence 
of  a  witness  in  a  civil  case. 

Declaration — In  assumpsit. 

J.  Baker  suffered  judgment  by  dcffault. 

Ambrose  pleaded  in  abatement,  that 
Samuel  Baker  should  have  been  joined  as  a 
co-defendant. 

At  the  trial,  at  the  Suffolk  Spring  assizes 
for  1825,  the  plaintiff  called  SamqelBi^er 


22.3 


READ  V>  OODwitr. 


1825. 
April 

Defendant,  in  1807,  paid  rent  to  R.,  fof 
certain  premises,  which  aftemktrdM  teHed  in 


(1)  16  East,  334.  340. 

It)  S  Borr.  1189.  Bal.  N.  P.  289»  s.  c. 

(S)  %  Cunpbb  508. 

(4)  See  Hodgkinaoii  v.  WiUis,  3  Campb.  401. 

(5)  Hennell  v.  Lyon,  1  Barn,  dc  Aid.  182. 

(6)  See  Salter  v.  Turaer,  tAeAt,,  t  CanpK  87,  an 
action  for  a  UbeL  Hodgkinsoa  v.  WIUm,  3  CaBi|]i». 
401 ;  Connteaa  of  DarCmoutli  v.  Roberts,  16£Ht# 
340.  See  alao  Rex  v.  Nunes,  Stnu  i04S»  Baaigm. 
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thepUmtiff,  No  rent  wai-ivet  pdid  to  tke 
plaMift  bta  he  iM^ered  tn  m  ^jeclfnefH^ 
dnd  aft'&neards  in  an  action  for  vnesne  profit  jTy 
accrtdng  due  from  1st  Jdnuary  1820,  Po  4th 
May  1821S.  Though  R.'s  titie  had  ceas^edi 
the  defendant  was  in  under  Aim,  dfid  ak  action 
Ue»  for  use  and  occupation. 

Dedaratiffn — lit  assuMiplfit  fbr  uiib  tod 
occdpation  of  a  bouse  in  Skintieir-^tr^eC^ 
Londoh,  from  MidmifKmiey  1817,  to  Mid- 
summer 1819. 

At  the  trial,  h^dte  Chief  ^usiic^  Abbott^ 
at  the  Lbndbn  sittmgs,  the  ptaintsff  liad  a 
Verdict. 

Mr,  Joshua  Svani  nbi^  moved  for  A  i^l^ 
hisifdr  a  new  trial,  on  th^  groiittd,  thait  the 
^n!ti6n  for  u^  and  oc(ru|iatiOfi  Wo^ld  not  116 
under  the  circutnstaAcek  HikAe  out  In  e'ti'^ 
dence.  Defendant  etoie  iiKo  pd^ielrsibto  6f 
the  hou^  in  question  hi  l607,  lihd^t  6tl6 
Rolfe,  and  paid  him  tWo  quAlbters'  ¥^nt  It 
Was  then  disposed  of  Under  \h6  Ldtpttf 
Act,  46  Qeo.  3.  c.  97.  s.  7,  i*hich  receiVcfd 
the  ifoyal  ass^jnt  on  5d  J-ulyj  18<)6i  (1)  N6 
rent  had  Bel^  pidd  to  die  thi^tee^  nam§d 
by  fihe  act,  or  to  ai\y  6ther  person  kfter  ihh 
trustees  had  ex^uted  the  i;ohveyah<ie  tb 
the  i^aintiff,  on  tke  Idth  August  1817 ;  btrt 
the  truste^H  brought  in  ejiecthlettt  against 
the  deferidani ;  and  on  i^ecioVerirtg  in  'Af&t 

(1)  By  46  Geo.  $.  c.  97.  (An  Act  Xti  Mtibld  t$«rtaih 
jptnooB  to  dibpoee  of  certain  faouM  in  Pick^tt-ntrM, 
Skinner-stieeu  &c.  by  lottery,)  it  is  enacted,  s.  7, 
**  That  tke  rigot  and  property  of  the  bikers  of  such  of 
the  bvuldings  and  hereditaibents,  as  are  to  be  com- 
plied in  the  lottery,  shall  be  Tested  in  and  Mttled 
upon  the  tntstees  of  this  act,  their  heirs  knd  assign^, 
MO  that  they  may  stand  and  be  seised  of  the  fee  sim- 
ple and  inheritance  of  and  in  the  same,  discharged 
from  certain  leases  and  incumbia^oes,  fn  U\ist  for  the 
Mayor,  &c.  of  the  city  of  London,  till  die  detebNniihiB- 
tMNL  of  the  chances^  by  the  draivlog  xi  suchiotteiy ; 
and  Immediately  after  such  drawing,  in  trost  for  the 
lespectiTe  holders  of  the  fortunate  tickets,  as  to  the 
wises  allotted  to  every  snch  ticket  respectively  ;  and 
the  same  shall  become  the  fWoperty  of,  ahd  be  c6ii> 
Teyed  free  of  diarge  to  Ae  bearers  of  the  said  tickets 
le^cCiTely,  who  shall  be  entitled^o  the  rents,  pay* 
able  or  their  respettiTe  pixes,  firom  the  last  quar- 
'  terly  day  of  payment  thereof,  preceding  the  drawing 
df  such  prises  respecttrely,  sJid  the  paxthase  of  thd 
said  premises  by  the  said  Mayor,  Aldermen,  «iid 
Commons,  in  oonlmoD  oosncil  assenriil^  and  the 
prodoctioQ  of  the  canveyance  of  the  said  prraoisesi 
to  the  said  mayor,  and  commonalty,  and  dtixsens, 
shaD  be,  and  be  deemed  aiid  taken  to  be,  A  Wfficieht 
title  tbereto,  to  th«  r^pe^thra  holde/s  of  tlite  Mt>^ral 
Ibrtonate  tidiets." 

;Np^er^This  act  was  amendod  by  496eoi  3.  ct  70, 
and  5S  Geo.  3.  Ci  17& 


aetk^Ti,  breuigbt  Afidth^  action  for  weamr 
pfofits,  from  1st  January  1820,  to  4th  May 
18?2.  Thus  Rolfe's  title  as  landlord  had 
(^eas^d^  and  the  defendant  was  at  liberty  to 
show  that;  (2)  though  a  tenant  cannot  in 
general  controvert  his  landlord's  title ;  be-^ 
sides  this  action  will  not  lie,  unless  there 
hi  evidence  of  a  contract  for  permissive  en^ 
jdyment.  (3) 

By  the  Court. — ^There  is  a  privity  of  estate 
between  the  trustees,  iivho  derived  title  from 
Rolfe  by  virtue  of  the  act  of  parliamentf 
And  the  defendant,  fbr  he  was  in  by  Rolfe. 
The  action  lies. 

Rvde  refused* 


i8S5.        \     FORMAN  AKD  FOTHKR6ILL  V, 

April  22.   3  Drew. 

Sect.  6.  ofstaU  1 .  Geo.  4.  c.  1 1 9,  (the  Insol- 
vent Act)  must  he  construed  Uberally ;  and  a 
description,  by  the  prisoner  in  his  schedule^ 
sifficteid  to  point  out  to  a  creditor,  that  he 
the  prisoner  had  applied  to  be  discharged  in 
respect  of  his  debt,  wiU  suffice,  though  the 
name  of  a  mere  agent  he  inserted  as  the  actual 
credkor,  under  circumstances  which  might 
have  fairly  been  supposed  to  have  induced  the 
insokent  to  consider  him  a  prindpaL  Nor 
will  the  difference  of  2*.  6rf.,  between  the 
debt  actually  due  and  that  stated  in  the  sche" 
dule,  invalidate  the  insolvenfs  discharge^ 
where  no  intention  to  mislead  the  credUw 

appears. 

Declaration — ^In  assumpsit  on  two  pro- 
.missory  notes*  The  first  was  made  by  one 
Norris,  for  the  sum  of  65^.  5s.,  payable  to 
tlie  defendant }  and  the  other  made  by  the 
defendant,  for  16i.  7s.  6d.,  payable  to  one 
Thomas  Webb,  and  respectively  indorsed 
to  the  plaintifis. 

Plea — Discharge  under  the  Insolvent 
Debtors  Act,  on  1st  March,  1822. 

RepUcation — ^That  he  was  not  duly  dis- 
charged, and  issue  thereon. 

At  the  trial,  before  Mr.  Justice  Little- 
dale,  at  the  Monmouthshire  Spring  assises 
fer  1825)  the  hand-writing  of  the  indorser 

(2)  England  d.  Sybom,  v.  Slade,  4  T.  R.  68S; 
Doe  d.  Jackson  v.  Ramsbottom,  3  M.  &  S.  516. 

(3)  1  Vernon  &  Scri^en's  R^.  t6B,  «  Smith's 
R^i  19,  6  Ves.  88, 1  T.  R.  38r,iier  BuDor,  J, 
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and  maker  of  ehe  noteft  having  been  proved, 
it  further  appeared  that  they  were  given  to 
Webb,  for  coals  shipped  to  the  defendant 
by  Webb,  as  agent  of  the  plaintifis,  who 
traded  by  the  name  of  the  Argoed  Coal 
Company.  Invoices,  made  out  in  the  name 
of  this  Company,  were  sent  to  the  defen- 
dant with  each  cargo.  A  letter,  to  the  de- 
fendant from  Webb,  dated  in  March  1821» 
in  which  Webb  named  Fothergill  (one  of 
the  plaintiffs,)  as  owner  of  a  great  part  of 
the  concern^  and  a  conversation,  in  which 
Webb  had  spoken  to  the  defendant  of  hu 
employers^  were  proved.  In  November 
1821,  Webb  (then  knowing  nothing  of  the 
defendant's  insolvency,)  left  the  plaintiff's 
service. 

Defendant  proved  his  discharge  as  laid* 

In  his  schedule  was  the  following  entry  : 

«  1820, 1821.  Mr.  Thomas  Webb,  New- 
port, Monmouthshire,  82/.  for  Coals.  He 
holds  a  bill  of  exchange,  drawn  by  Mr. 
Norris  upon,  and  indorsed  by  me.  Date 
and  other  particulars  I  cannot  state." 

This  debt  was  similarly  stated  in  the 
order  of  discharge. 

This  order  of  discharge  was  impugned 
on  two  grounds :  first,  that  the  debt,  de- 
scribed in  the  schedule,  was  82/. ;  but  that 
of  the  plaintiffs  was  82/.  2«.  6(/.  Secondly, 
that  in  the  schedule  the  defendant  had  de- 
scribed the  debt  as  due  to  Webb,  and  not 
to  the  plaintiffs  in  this  suit. 

The  plaintiffs  were  nonsuited,  with  leave 
to  move  to  enter  a  verdict  for  the  amount 
of  the  notes  and  interest,  if  the  Court  should 
hold  that  the  defendant  had  not  been  duly 
discharged,  as  to  the  plaintiffs*  debt. 

Mr,  W.  E»  Tauntoti  now  moved  accord- 
ingly.— ^In  addition  to  the  first  point,  he 
observed,  that  interest  was  not  added  to 
the  sum  named  in  the  schedule ;  and,  se- 
condly, insisted  that,  as  the  defendant  knew 
by  the  invoices  that  not  Webb,  but  the  per- 
sons composing  the  Argoed  Coal  Company, 
were  those  with  whom  he  contracted,  this 
was  not  so  far  a  debt  due  to  Webb  that 
the  defendant,  if  sued  by  the  plaintiffs, 
could  have  set  off  a  debt  due  to  him  from 
Webb.  He  cited  Rabone  v.  WiUiatns{l) 
and  George  v.  Claggett,  (2)  Nor  could 
Webb  have  sued  the  defendant  in  his  own 

(1)  7  Tern  Rep.  366. 

(2)  7  Idi  369. 


name  for  the  coals.  The  defendant  has 
not  then  described  in  his  schedule^  the  per- 
sons to  whom  he  was  indebted,  nor  is  the 
debt  due  to  the  plainti£&  specified  in  the 
order  of  discharge* 

Cluef  Justice  Abbott.— ^tat  l  Geo.  4. 
c.  119.  s.  6.  requires,  that  the  prisoner, 
shall,  within  fourteen  davs  after  presenting 
his  petition,  deliver  into  the  Insolvent  Court 
a  schedule,  containing  a  full  and  true  de-* 
scription  of  every  person  to  whom  he  shall 
be  indebted,  or  who,  to  his  knowledge  or 
belief,  shall  daim  to  be  a  creditor,  together 
with  the  nature  and  amouht  of  such  debts 
and  claims  respectively.  By  sec.  16,  afler 
filing  such  petition  and  schedule,  the  Court 
are  to  cause  notice  thereof  to  be  given  to. 
the  detaining  and  other  creditors :  and  any 
of  them  are  then  authorized  to  oppose  the 
prisoner's  discharge.  Now  the  words  of 
sec.  .6.  ought  to  be  liberally  construed;  for 
if  it  were  otherwise,  an  insolvent,  who  had 
traded  with  a  company  not  being  S{  corpo- 
ration, would  be  compelled  to  insert  in  nis 
schedule  the  nismes  of  all  the  partners,  how- 
ever numerous.  The  true  question  is, 
whether  the  schedule  contains  such  a  rea- 
sonable  description  of  the  debt,  as  will 
enable  the  creditor,  on  examining  the  Gar 
zette,  to  oppose  with  effect.  Here  the 
variance  is  so  small  between  the  debt  due 
to  the  plaintiffs,  and  that  named  in  the 
schedule,  that  it  could  not  have  been  meant 
to  mislead,  nor  would  it,  in  point  of  fact^ 
mislead  the  creditor. 

If  it  had  varied  materially^  it  might 
be  that  the  insolv&at  intended  to  midead 
the  creditor,  so  as  to  make  him  mis*- 
take  whether  the  debt  described  was  his 
or  not.  This  .disposes  of  the  first  point; 
as  to  the  second,  the  namesof  the  prinemds 
were  not  known  to  the  insolvient<  Webb 
was  the  only  persofi  known  to  him.  Th^ 
other  persons  who  were  named,  were  only 
known  to  him  as  the  Argoed  Coal  Com- 
pany. Nor  is  there  any  evidence  that, 
though  Fothergill  had  a  share  in  it,  Webb 
had  not,  or  to  show  that  the  defendant  migl|t 
not  fairly  suppose  that  Webb,  who  was  the 
holder  of  the  two  promissory  ncrtes,  as  well 
as  the  payee  of  one,  was  not  a  partner  in 
the  Company^  There  is  no  evidence  to 
show  that  the  defendant  intended  to  mis- 
lead his  creditors;  and  the  debt,  as  de- 
scribed in  tlie  schedule  to  be  due  to  Webb, 


COURT  OF  KING'S  BENCH. 


131 


faking  the  whole  together,  is  sufficiently 
described  to  inform  the  plaintiffs  of  a  debt 
due  to  them.  The  defendant  then  was  duly 
discharged. 

Rule  refused.  • 


1825.        >      CaOY£R  0.  PILLING  AND 

April  22,  y  another. 

Case  lies  against  a  creditor  for  malicious^ 
ly  rejusing  to  receive  from  his  debtor  ^  in  exe- 
cution under  a  ca.  sa.,  the  debt  and  costs, 
when  tendered  to  himself  or  his  attorney  on 
the  record,  and  to  sign  an  authority  to  the 
sheriff  to  discharge  the  debtor  out  of  custody. 
The  refusal  to  sign  such  authority  is  sufficient 
primd  facie  evidence  of  malice,  in  absence  of 
evidence  to  rebut  the  presumption, 
Actioi\  on  the  case. 

Declaration  stated,  that,  in  Michaelmas 
term,  9  Geo.  4.,  Pilling  had  recovered  a 
judgment  for  5il.  I9s.  and  for  the  ob- 
taining satisfaction  of  a  certain  residue  of 
the  damages,  (part  having  before  been  satis- 
fied,) sued  out  a  ca.  sa.  indorsed  to  levy  321. 

'  besides  poundage ;  that  the  ca,  sa.  was  deli- 
vered to  the  sheriff,  so  indorsed,  to  be  exe- 
cuted ;   that  the  sheriff  ailerwards  arrested 

-  the  plaintiff,  and  detained  and  had  him  in 

'  custody,  under  the  writ ;  and  the  plaintiff, 
being  in  custody  as  aforesaid  afterwards,  to 
wit,  on  &c.  at  &:c.  tendered  and  offered  to 
pay  to  the  defendant  Pilling,  by  the  hand 
of  the  defendant  Moore,  as  his  attorney,  a 

~  large  sum,  to  wit,  the  sum  of  S^l.  1  Ss.  in 
full  satisfaction  and  discharge  of  the  da- 
mages, costs,  and  charges  so  adjudged  to 
the  defendant  Pilling,  being  the  sum  in- 
dorsed on  the  writ,  together  with  poundage 
and  lawful  expenses,  and  being  the  whole 

•  amount  lawfully  due  or  demandable  of  and 

•  from  the  plaintiff  to  the  defendant  Pilling, 
under  the  writ ;  and  demanded  of  the  de- 
fendant Moore,  as  such  attorney,  to  receive 
the  same,  in  fbll  discharge  and  satisfaction 
of  the  said  damages,  costs,  charges,  and 
sheriff^s  poundage;  and  to  instruct  and 
inform  the  said  sheriff  that  the  same  were 

'  satisfied,  and  to  give  the  said  sheriff  autho- 
rity to  discharge  the  phuntiff  from  his  cus- 

•  tody  under  the  writ ;  yet  the  defendant 
Moore,  wilfully  and '  maliciously  intending 
to  oppress,  harass,  and  injure  the  plaintiff^ 
and  to  cause  him  to  be  longer  imprisoned 


and  detained  by  the  sheriff,  under  the  writ, 
without  any  reasonable  cause  whatever, 
wilfully  and  maliciously  refused  to  accept 
the  money  tendered  in  discharge  of  the 
damages,  costs,  &c.  ;  and  did  not,  nor 
would  instruct  the  sheriff,  that  the  defen- 
dant Pilling  was  satisfied  of  his  damages, 
&c.,  nor  give  authority  to  the  sheriff  to 
release  the  plaintiff  out  of  his  custody  un- 
der the  writ  aforesaid ;  whereby,  aiul  by 
reason  of  the  defendant's  conduct  in  that 
behalf,  the  plaintiff  was  detained  in  custody 
under  the  writ  for  a  long  space  of  time,  to 
wit,  &c.  Other  counts  stated  a  tender  to 
Pilling  by  the  hands  of  Moore,  and  a  re- 
fusal by  both  the  defendants  to  accept  the 
money  or  authorise  the  sheriff  to  discharge 
the  plaintiff. 

Plea — Not  guilty. 

At  the  trial  at  the  York  Spring  assizes 
for  1825,  the  plaintiff  proved  the  issuing  of 
the  ca.  sa.  and  his  consequent  arrest ;  that 
he  gave  notice .  of  his  intention  to  take  the 
benefit  of  the  Insolvent  Act;  that,  being 
opposed  by  Pilling,  for  not  having  inserted 
in  his  schedule .  certain  property,  he  was 
remanded  ;  that  the  debt  and  costs,  amount- 
ing to  34/.  ISs.,  were  afterwards  tendered 
to  Moore,  as  attorney  to  Pilling,  with  a 
request  to  give  an  order  to  the  sheriff  to 
discharge  the  plaintiff;  that  Moore  refused 
to  give  the  order,  alleging  that  the  plaintiff 
was  indebted  to  Pilling  for  costs  incurred 
in  opposing  his  discharge  under  the  Insol- 
vent Act ;  and  that  Pilling,  on  being  applied 
to,  said  he  should  leave  the  matter  entirely 
to  Moore. 

For  the  defendants,  it  was  objected,  that 
the  action  Was  not  maintainable,  on  the 
grounds, — First,  that  a  tender  to  the  plain- 
tiff of  his  debt  and  costs,  by  a  defendant  in 
custody  in  execution,  did  not  bind  the  plam- 
tiff  to  discharge  such  defendant,  which 
could  only  be  legally  eflfected  by  an  order 
of  the  court  out  of  which  the  writ  issued ; 
so  that,  in  the  present  case,  the  sheriff 
would  not  be  justified  in  discharging  the 
plaintiff  by  any  authority  coming  from^  the 
creditor  or  his  attorney.  Secondly,  that 
the  tender  should  have  been  made  to  Pilling, 
and  not  to  Moore,  his  attorney.  Thirdly, 
that  no  malice  appeare'd,  as  the  costs  of 
opposing  tlie  plaintiff's  discharge  under  the 
Insolvent  Act,  were  bond  fde  a  debt  due 
from  the  plaintiff  to  PiUing.   But — 
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.    Mt^  Jti9ik0  Jh^hyt  mho  tried*  d^  taxm^ 

.thmi^ty— 'Firsl,  that  a  piauitiflf  ivas  bpuo/d 

toaccept  a  sum  tendered  in  satis^tion  of  his 

debt  and  coeta,  and  to  giye  m  prd^r  to  the 

jdfteriff  to  dbcharge  a  defendant  taken  in 

•execution;    aecondly,  that  Moore,  the  at- 

.tomey  on  the  record,  was  the  party  fp 

iwhom  the  tender  of  payment  ought  to  hav^e 

been  made ;  atid  tbinlly,  that  the  jury  wej^e 

to  judge  whether,  as  there&sal  to  give  i^ 

.order  for  the  dischaige  waa  wrongful, .jt 

was  not,al0O  maliciously  done. 

.Verdict  for  the  plaintiff,  damages  60k 

Mr.  F.  PoUock  now  moved  jfor  a.  rule  itin 

for  a  new  trial ;  and  as  to  the.  pcnnt  .taken 

.secondly  on  the  trial,  the  Court  immedjately 

concurred  with  the. decision  of  Mx.  Juffti^ 

fiayley.     He  then  re-urged  the  first,  point, 

contending,  that    the  i^erjff,   having  the 

Lde&ndaoiC  in  ex^icn^on,  by  yjrtue.of  .a^writ 

libunded  on  a  judgment  of  a  court  of  lav, 

1.WS8:  entitled,  as  an  officer  of  the  law,  to 

'.have  a  warrant  or  authority  from  the  court 

out  of  which  the  writ  issued,  for  the  dis- 

.okai^  of  his  prisoner.     {Je  cited  Taylor 

»'y.^Sa£er,(l)'wl^ie  two  judges  held,  tfaat 

•  payment  to  the  mamhal  was.  i^o  discharge 

,as  against  the  ^intiff^at  whose,  suit  ^e 

.  party  was. in  execution. 

[Mr.  Justice  Bayley  read  the  words  pf 
.that  case,  as  reported  in  2  LetiinZf  fiOS  :-r- 
That  the  plea  of  payment  to  the  marshal 
.W!tM  bad,  because  the  marshal  was  not  to 
receive  the  debt,  but  onlv  to  detain  the 
.defendant  in  custody  till  he  paid  it  to  the 
Ikbiintiff.  If  the. marshal's  power  of  deten- 
tion extends  no  further,  and  if  payment  can 
mly.be.made  tothe,plsinti^  it  must  he  his 
duty  to  accept  the  debt  and  costs  when 
-teodeced.] 

.  He  cited  SlackforA  y^  Austen^  (2)  where 
-  payment  of  a  debt  .and  costs  to  a  sheriff 
«  waa  held  no  discharffe  as  against  the  plain- 
tiff   ,In.  an  action. for  esqape,  it  is  no  an- 
swer for  the  sheriff  to.  say,  ^"  the  money 
..haa  been  paid  to  me  ;'*  but  he  may  receive 
the  money,  if  he  takes  care  that  the  platn- 
.tiff  is  paid  before  he  discharges  the  defen- 
dant.   JBurmester  v.  Hikh  (d)  was  a  rule  to 
.  permit  the  defendant  to  pay  into  court  the 

(1)  3  Keble  Rep.  788.  748.  S  Lm.  Rep.  fOS, 
t  Mod.  Rep.  S14.  T.  Jon.  Rep.  97.  Fieenan's 
Rep.  455»  S.  C. 

(t)  14  £ast,  460. 

(3)  tS  Em,  561. 


debt  and  costs  up  to  a  certain  day  after  the 
action  is  brought,  (thereby  excluding  the 
costs  of  the  declaration  defivered,)  on  the 
ground  of  an  offer  to  pay  the  debt  and  costs 
up  to  that  .period,  without  having  made  a 
tender  before  action  brought,  or  obtaining 
the  common  rule  for  staying  proceedings  on 
payment  of  debt  and  costs  up  to  the  time 
of  the  Application.  Sehnbd  v.  ,FcMam  (4) 
decided,  that  if  a  party,  after  |he  payment 
pf  a  defendant,  neglect  to  countennand  a 
writ  ot capias  ad  rupondendym,  which  h^ 
l|ad  pireviously  directed  to  be  issued  in  order 
to  recover  it,  ^n  action  pn  the  case  will  not 
.  lie  .^nte^  .malice  be  averred.  In  Lockhart 
.iV.  Morrison,  t^^d  i^t  Guildliall,  before  Lord 
]Sllenborpugh,  {ex  relatione  fVyUCf)  which 
W#s  ^.|^ctv)n  agaipst  a  creditor  for  refusing 
to  accept  .^e  ,de))t*  and  cqs^s,  and  give  a 
discharge  to  th^  marshal^  ^e  Q^ief  Justice 
held,  that  ^he  af^ion  would  not  lie,  and 
,n<^PAHit^d  ;the  plaifitiff.  Thjs  QS^e,  )iow- 
.eyer,  pr^cpd^d  that  ^f  Sfackfard  v.  Austen. 
The  ipaf^i^rpf  xnaking^tisfactjon  under  a 
.  ca.  so., is  obscure ;  bu^.it  is /said,  in  Comyiu* 
.  D.ige^tg  tit*  fl^^UiflripC. IS,' "that  a  man  in 
.  execution  s)iall  .not  be  discharged  upon 
affidavit,  though  .tft^re  )^  cause ;  but  ought 
to  have  ^^fupersifdeaSf  or  other  matter  of 
record."  (le  sfubmitted,  that  there  must 
be  .spme^l^al  mode  to  discharge  the  par^, 
independent  of  the  act  of  dbe  plaintiff,  who 
might  ot^ei^wisc.  deprive  the  party  of  his 
liberty  v(t^e  he  l^ft  hjm  .to  his  .ac^on  for 
.  ^amages. 

CktefifusticeAhhqttf — ^XJie  general  quea- 

.  tj^n  is,  whetl\er,  wb^Q  sfil  fjbat  is  due  u^der 

,  a  Judgment  is  tendered,  by  the  defendant 

after  a  ci».  ^.,  the  plaintiff  pr  his  at^omf  y 

are  bound  to.iiccept,  it,,  W  to  4ischai]ge 

the  defondaut.    If  tliat  is  decided  for  the 

plaintiff,    a  question   in  this  case  arises, 

whether  the  iC^Msal  to  discharge,  i^xxun- 

.  paniedas  it.  was  by  a  claim  on  the. prisoner 

to  pay  sopoe  other  costs,  was  malicious.  On 

.  the  gene^ral  (|uestion,  the. power  of  takipg 

and  detaining  a  par^  in  execution  must  be 

first  qpnoiaered.     In  Slackford  v.  Atufen 

it  was  held,  that  a  sheriff  is  not  bound  to 

receive  jthe  debt ;  and  that  if  he  does  sq» 

.  paynoient  to  him  is.no  discharge  of  the  debt 

.as  against  the  plaintiff  in  an  action  of  escape. 

Since  that  decision,  the  sheriff  does  not  ia 

(4)  1  Bos.&.Pttl.  Rep.  t88. 
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practice  receive  the  debt  and  costs,  unless 
he  has  the  plaintifiTs  authority  to  discharge 
the  prisoner  in  that  event.  If  the  sheriff 
suffered  it  to  be  otherwise,  money  would 
be  paid  to  1^  officers,  and  other  persons  of 
minor  responsibflity,  which  would  be  incon- 
venient in  many  respects.  If,  then,  the 
sheriff  is  not  authorized  to  receive  the 
money  and  discbarge  the  prisoner,  is  the 
plaintiff  bound  or  not  to  accept  the  debt 
and  costs  when  tendered  to  him,  and  to 
give  authority  to  the  sheriff  or  gaoler  to 
discharge  him  ?  If  we  hold  that  he  is  not 
so  bound,  the  consequence  would  be,  that 
a  party  taken  in  execution  at  the  end  of 
Trinity  term,  might  remain  in  custody  till 
Michaelmas  term,  unless  a  judge  of  the 
court  should  happen  to  be  in  town  in  the 
vacation.  This  inconvenience  is  so  great, 
that  we  are  bound  to  decide,  for  the  first 
time,  that  when  a  debtor  offers  to  his 
creditor  all  which  is  due  to  him»  and  all 
for  which  he  is  detained,  the  latter  is  bound 
to  receive  it,  and  to  give  an  authority  to 
tlie  officer  in  whose  charge  he  is,  to.  allow 
the  debtor  to  go  out  of  prison.  As  to  the 
second  question, — whether  the  refusal  to 
give  an  authority  to  discharge  the  plaintiff) 
except  on  payincr  some  other  costs,  was 
inah'cious, — we  should  be  introducing  an 
infinity  of  questions,  as  to  what  is  satisfac- 
tion of  tlie  process  of  this  Court,  if  we  held, 
that  a  party  may  be  detained  in  custody  in 
respect  of  any  other  outstanding  demands 
which  may  have  arisen  between  him  and 
his  creditor.  The  act,  therefore,  of  the 
defendants,  in  detaining  the  plaintiff  in  this 
case,  afler  tender  of  the  debt,  was  wrongful, 
and,  in  the  absence  of  any  circumstance  to 
rebut  the  presumption,  must  be  presumed 
to  be  malicious. 

Mr.  Justice  tlolroyd. — When  I  consider 
the  form  of  the  writ  of  ca,  «a.,  which  com- 
mands the  sheriff  to  take  the  defendant, 
•and  safely  keep  him,  so  that  he  may  have 
his  body  in  court,  to  satisfy  the  plaintiff  the 
debt  and  costs,  coupled  with  the  want  of 
authority  of  the  slieriff  or  his  officers  to 
receive  the  amount  as  depositaries  for  a 
plaintiff,  I  can  have  no  doubt  that  a  credi- 
tor is  bound  to  accept  the  money  due'  to 
liim  when  tendered,  and  to  give  an  autho- 
rity to  the  sheriff  to  discharge  liis  debtor 
out  of  custody.  The  object  of  the  writ  of 
ca.  sa,  is,  th&t  the  debtor  shoqld  continue 
Vol.  III.   K.B. 


ip  custody  till  the  plaintiff  b  satisfied  his 
debt ;  and  that  object  was  answered  when 
the  debt  and  costs  were  tendered.  Thus 
the  creditor  who  caused  him  to  be  after- 
wards detained  in  custody,  was  guilty  of 
an  unlawful  act,  for  payment  to  the  marshal 
or  sheriff  would  not  have  operated  as  a 
satisfaction  ^ruoiu2  him.  (5)  Here  the  mo- 
ney is  not  tendered  to  the  sheriff,  but  to 
the  creditor,  who  was  bound  to  take  the  , 
same  when  tendered.  He  cannot  continue 
to  keep  the  debtor  in  execution  when  the 
writ  is  satisfied.;  but,  as  the  sheriff  is  not 
bound  to  discharge  him  without  authority 
from  the  creditor,  it  became  the  duty  of 
the  latter  to  give  such  authority.  This 
may  be  the  first  time  such  a  case  has  oc- 
curred, as  creditors  are  generally  ready 
enQugh  to  take  their  money. 

Mr.  Juistice  LUtledale, — ^The  ca.  sa.  re- 
quires the  defendant  to  satisfy  tlie  plaintiff 
hi9  debt  and  cosjts ;  the  plaintiff  is  bound  to 
accept  the  amount  in  satisfaction  thereof, 
and  the  party  in  execution  might  apply  to 
the  Court  or  a  judge  to  be  discharged* 
This  actioi^  therefore  lies,  for  no  costs  in 
apother  transaction  can  justify  a  detention 
pn  process  which  is  satisfied* 

Afr.  Justice  Bayley. — ^I  thought,  at  the 
trial,  that  a  ps^rty  taken  in  execution  under 
a  ca.  sa.  would  be  entitled  to  his  discharge, 
if  he  was  ready  to  pay  the  debt  and  co9ts 
to  the  person  authorized  to  receive  them, 
an4  was  not  to  wait  till  application,  could 
be  made  to  tlie  Court  or  a  judge  to  set 
aside  the  execution  at  a  considerable  ex- 
pense. I  was  aware,  at  the  trial,  of  Taylor 
V.  Baker;  also,  of  Staniford  v.  D.aoieSf (6) 
where  it  was  held,  that  payment  of  the 
debt  and  costs  to  the  sheriff  was  not  a  dis- 
charge as  against  tlie  plaintiff.  In  Morton* s 
case,(J)  it  is  laid  down,  '*  that  a  defendant 
is  not  bound  to  pay  money  to  the  sheriff, 
but  to  the  party;  and  that  it  was  sufficient, 
if  the  money  was  paid  to  the  plaintifTs 
attorney  on  die  record,  for  that  would  have 
beeii  a  payment  to  plaintiff  himself."  I 
thought  the  action  maintainable,  and  that  it 
was  a  case  of  great  hardship,  amounting  to 
this — "  I,  the  plaintiff,  will  not  take  your 
money ;  the  sheriff  cannot  take  it,  and  dis- 
charge you ;   you  may  suffer  furtlier  im- 

(5)  Taylor  v.  Daker,  Slackford  v.  Austen,  supra. 

(6)  2  Freem.  Rep.  4S2. 

(7)  2  Shower,  139,  140. 
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prisoniQent,  and  incur  furtlier  expense  in 
procuring  your  liberty," 

Rtde  refused. 


1825.     ■) 
il25.  S 


ARCHER  V.  WALKER. 


18«5.      ") 

il  24.  S 


COOKS,  OBNT.  ONE,  &C.  V. 
LEOOATT. 


April 

An  attcmey  who  had  taken  out  his  certi' 
ficatefor  the  current  year,  but  had  neglected 
to  do  so  for  two  years  preceding^  sued  by 
attachment  of  privilege  without  bSng  re-ad- 
mitted:  Rule  to  strike  him  off  the  rolls  was 
discharged,  on  payment  of  costs  to  the  <fe- 
fendani. 

Plaintiff  Iwd  neglected  to  take  out  his 
certificate  for  the  two  years  ending  Nov.  1, 
1829  and  1824  respectively,  (see  87  Geo. 
8.  c.  90,)  but  had  taken  oat  his  certificate 
for  the  year  ending  Nov.  1,  1825,  wiUiout 
applying  to  be  re-admitted,  or  paying  up 
the  arrears  of  duty  due  since  his  fast  certifi- 
cate. In  Hilary  term  1825,  plaintiff  com* 
menced  the  present  action,  by  suing  by 
writ  of  attachment  of  privilege  as  an  attor- 
ney of  the  court.  Common  bail  was  filed, 
and  the  general  issue  pleaded,  with  notice 
of  set-on.  Afterwards,  and  b^oie  repli- 
cation, the  above  default  of  plaintiff  m  tak- 
ing out  his  certificate,  becoming  known  to 
def^mdant — 

Mr.  Patteson  ,  moved  to  quash  the 
writ  of  attachment  of  privilege,  which  was 
refiised,  being  af^er  plea  pleaded  ;  but  ob- 
tained a  rule  fiwt  for  striking  the  plaintiff  off 
^e  rolls. 

This  rule  was  afterwards  discharged  on 
paying  costs  to^e  defendant.  (1) 

(1)  In  Prior  ».  Moore,  f  Bam.&  Aid.  Rep.  605, 
It  was  held,  that  an  attoney  may  sue  by  attachment 
of  pivilege,  within  a  year  after  bis  certificate  has 

,  expired,  though  he  had  been  in  prison  for  above  a 
year  before  suing  out  the  writ.    It  was  niged  that 

'  37  Geo.  3.  c.  90.  s.  26.  required  an  attorney  to  en- 
title himself  to  a  certificate,  before  be  shall  "com- 
mence, cany  on,  or  defend  any  action  or  sui^  or  any 
proceeding  whatsoever ;"  but  the  Court  seemed  to 
think,  that  the  statute  extended  only  to  Uie  carrying 
on  suits  for  oiher  pertout :  a  construction  supported 
by  the  woids  of  sect.  30, 

The  Court  also  denied  the  force  of  Reg.  Gen.  M. 
1654.  (citedTidd's  Practice  7th  ed.  75,)  "  that  snch 
attorneys,  as  have  not  been  ikttending  their  employ- 
ment in  King's  Bench  for  the  space  of  a  year,  un- 
lets hindered  by  acknoss,  be  not  allowed  their  privi. 


April 

A  latitat  may  be  made  returnable  on  a 
general  return  day,  if  the  day  of  the  week  on 
which  it  falls  is  specified  in  such  latitat. 

Notice  of  declaration  may  be  given  on  the 
return  day,  within  any  short  interval,  as  e.  g. 
a  quarter  of  an  hour  after  the  writ  is  served. 

Mr.  Chitty  had  obtained  a  rule  nisi  for 
setting  aside  the  proceedings  in  this  cause, 
for  irregularity,  alleging,  first,  that  the  lati- 
tat was  returnable  on  Thursday,  m  fifteen 
days  of  St.  Hilary ;  and,  secondly,  that  a 
copy(l)  of  the  ktitat  was  served  on  the 
defendant  only  a  quarter  of  an  hour  before 
notice  of  declaration,  filed  conditionally,  was 
given  to  him  ;  which  services  were  on  the 
same  day,  being  the  return  day  of  the 
latitat. 

Mr.  Patteson  now  showed  cause :  Tirst, 
th^  latitat  is  here  made  properly  returnable 
on  the  general  return  day ;  for  the  copy 
served  specified  the  day  of  the  week  on 
which  it  fell,  viz.  Thursday,  in  fifleen  days 
of  St.  Hilary,  which  is  a  dies  juridicus,  (2) 
and  the  service  thereof  on  the  return  day 
is  sufficient.  (3)  Secondly,  it  appears  upon 
the  defendant's  ajffidavit  in  support  of  this 
rule,  that  though  the  copy  of  the  latitat  was 
served,  and  the  notice  of  declaration  given 
on  the  same  day,  yet  a  quarter  of  an  hour 
intervened  afler  the  copy  of  the  writ  served 
before  notice  of  declaration  was  given.  The 
rule  of  practice  prescribes,  that  as  the  no- 
tice of  declaration  in  terms  pre-supposes  the 
declaration  to  be  filed,  so  it  cannot  regu- 
larly be  given  till  af^er  the  writ  is  served : 
and  it  will  not  be  sufficient  to  give  a  notice 
of  declaration,  and  serve  a  copy  of  the  writ 

lege  :*'  and  decided  that  an  attorney  may  sue  by 
attachment  of  privilege,  though  his  certificate  has 
ezpuwd,   and  not  been  renewed;  if  it  be  within  a 

S»ar.  horn  the  expiration.  In  Johnson  -«.  Bray,  S 
rod.  &  Bing.  Rep.  698,  it  was  held,  that  an  attor- 
ney is  not  compelled  to  sue  in  a  court  of  requests^ 
unless  his  privilege  be  taken  away  by  express  words 
of  the  act  erecting  the  court.  Thus  where  he  toed 
in  his  own  court  by  attachment  of  privilege,  and  re- 
covered less  than  5L,  the  Court  refused  to  restraiii 
him  from  takihg  out  execution  for  costs :  Board  o. 
Parker,  7  East,  47,  S.  P. 

(1)  Plaintiff  siung  by  serviceable  process  only : 
Tidd,7thed.l88. 

(ft)  Id.  17S. 

(5)  Id.  190. 
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at  the  same  time.  (4)  But  the  utmost  to 
which  this  rule  can  be  carried,  is  to  show 
that  there  must  be  some  interval,  however 
short,  between  the  service  of  the  writ  and 
notice  of  declaration,  which  will  defeat  the 
mamfest  inconsistency  of  giving  notice,  that 
a  declaration  is  filed  before  the  writ  is 
served ;  (5)  and  here  a  period  of  time  suf*- 
ficient  for  that  purpose  has  intervened,  and 
the  declaration  is  filed  conditionally,  till 
common  bail  filed,  or  a  common  appearance 
entered.  In  the  Common  Fleas  die  prac-' 
tice  is  not  so  strict  as  to  require  any  interval 
to  elapse  between  the  service  of  the  writ, 
and  the  giving  notice  of  declaration ;  both 
of  which  proceedings  (if  the  declaration  be 
filed  conditionally,)  may  in  that  court  take 
place  at  the  same  time,  for  the  defendant 
obtains  thereby  more  notice  of  the  declara- 
tion than  the  plaintiff  is  compellable  to  give ; 
(6)  and  the  plaintiff  cannot  charge  him  for 
the  declaration.(7) 

Rule  discharged  with  costs. 


NUTTALI.  V.  STAUNTON. 


1825.      ■) 
April  29.    3 

StcU,  8  Ann.  c,  14.  «.  6  and  7.  emponfer' 
ing  a  landlord  to  distrain  for  arrears  of  rent^ 
Hfter  the  expiration  of  the  tenancy,  is  not 
confined  to  a  holding  over  tortiously,  or  of 
the  whole  farm ;  therefore,  wliere  a  tenant, 
by  agreement  with  a  landlord,  remains  in 
possession  of  part  of  d  farm,  after  expiration 
of  his  tenancy,  the  latter  may  distrain  on  that 
part  within  six  months  after  such  expiration, 

(4)  Steward  v,  Lund,  12  East,  116,  Brook  vT Ben- 
nett, 3  Smith,  531.  In  Robertson  v.  Pouglas,  1 
Term  Rep.  191,  the  Court  refused  to  inquire  into  the 
exact  time  of  day,  at  which  the  declaration  was 
left  in  the  office  ;  and  service  of  a  latitat  at  8  o'clock 
in  the  evening  of  its  return  day,  was  held  good,  though 
the  declaration  was  left  in  the  office  in  the  oourse 
of  the  same  day. 

(5)  See  Tidd's  Practice,  7th  ed.  465, 

(6)  Haynes  v.  Jones,  3  Taunt.  Rep.  404,  Wal- 
hancke  v.  Abbott,  8  Taunt.  Rep.  127.  Aliter,  if  the 
declaration  be  tn  chief,  and  be  filed  absolutely, 
though  an  hour  elapse  between  the  service  of  the 
writ  and  the  notice  of  declaration :  Pope  v.  Tomer, 
8  Taunt.  818. 

(7)  Haynes  v.  Jones,  supra.  If  the  party  imme- 
diately takes  out  summons  to  stay  proceecungs  en 
paying  debt  and  costs,  and  offers  to  pay  them  im- 
mediately,  the  Master  would  not  allow  the  costs  of 
the  declaration,  even  if  a  short  interval  has  been  al- 
lowed to  elapse,  as  in  the  above  case. 


Replevin — For  goods  taken  ip  certain 
outhouses  at  S.,  on  SOth  December,  1823. 

First  Avowry — ^That  J.  S.  for  one  year 
and  a  half  next  before,  and  ending  on  29th 
September,  1823,  held  and  enjoyed  a  cer- 
tain farm,  of  which  the  premises  mentioned 
in  the  declaration  were  part  and  parcel,  as 
tenant  to  the  defendant,  at  the  yearly  rent 
of  500/.,  payable  on  29th  September  and 
25th  of  March,  by  equal  portions,  and  con- 
tinued and  was  in  possession  of  the  said 
g remises,  in  which,  &c.  from  the  said  291tfa 
eptember,  1823,  until  and  at  the  time 
when,  &c. ;  and  because  150/.  parcel  of  the 
sum  of  250/.  of  the  rent  aforesaid,  for  half 
a  year,  ending  on  29th  September,  1825, 
was  due  and  in  arrear  from  J.  S.  to  the 
defendant,  (tlie  residue  thereof  having  been 
paid)  and  continued  unpaid  at  the  said 
time,  when,  &c.  tlie  defendant  avowed  tak- 
ing the  said  goods  in  the  said  premises,  in 
which,  &c.  at  the  said  time,  when,  &c.  (viz. 
on  SOth  December,  1825,)  that  being  within 
six  calendar  months  next  after  29th  Sep* 
tember,  1828,  and  during  the  continuance 
of  the  title  and  interest  of  the  said  defen- 
dant in  the  said  premises,  in  which,  &c. 

Second  Avowry  was  more  general. 

Pleas  in  bar, — IssUe  was  taken  on   the 
three  first. 

Fdurth  Plea — which  was  to  the  first  avowry 
— ^alleged,  that  afi;er  the  29th  Sept.  1828, 
and  before  the  said  time,  when,  &;c.  to  wit,, 
on,  &c.  at,  &c.  the  defendant,  Vith  the  leave 
and  licence  of  J.  S.,  entered  into  and  upon 
the  said  farm,  in  the  first  avowry  mentionedr 
in  and  upon  the  possession  of  J.  S.,  and  re- 
took possession  thereof;  and  the  said  J.  S. 
from  the  possession  thereof  put  out  and 
amoved,  and  kept  him  so  amoved  from 
thence,  until  and  afler  the  said  time,  when, 
&c.  except  as  to  certain  parts,  to  wit, 
the  premises  in  which,  &c.  which  defen- 
dant suffered  and  permitted  J.  S.  to 
occupy  for  a  certain  time,  not  elapsed 
at  the  said  time,  when,  &c. ;  without 
this,  ^at  J.  S.  continued  and  was  in  pos- 
session of  the  whole  of  the  said  farm,  in 
manner  and  form  as  defendant  hath  in  his- 
said  first  avowiy  alleged. 

Fifth  P/efl— That  after  the  29th  Septem- 
'  ber,  1828,  and  whilst  J.  S.  was  in  posses- 
sion of  the  said  farm,  &c.,  and  before  the 
said  time  when,  &c.  to  wit,  on,.  &c.  at,  fire 
by  a  memorandum  in  writing,  made  between 
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defendant  and  J,  S.,  and  signed  by  them 
respectively,  it  was  agreed  that  J.  S.  should 
from  that  day  give  possession  of  the  Grange 
farm  to  defendant,  he  (defendant)  allowing 
him  the  use  of  the  orchard,  Little  Kedlands, 
and  home-closes,  till  the  25  th  day  of  March 
then  next,  for  his  own  cows  or  sheep ;  that 
the  said  J.  S.  should  have  the  use  of  the 
house  and  stable  for  his  horses,  till  the  said 
25 th  day  of  March,  if  convenient  for  him 
to  do  so.;  that  the  said  J.  S.  should  plough 
for  the  defendant  such  lands  as  he  might 
direct,  paying  him  afler  the  rate  of  12s » 6 J. 

Ser  acre  for  such  ploughing ;  that  the  defen- 
ant  should  send  such  other  teams  as  he 
might  require  to  plough,  and  get  seed-wheat 
into  the  ground ;  and  that  he  should  have 
the  use  of  two  rooms  for  a  labourer,,  to 
superintend  and  work  on  the  &rm,  with 
permission  to  enter  with  servants  and  work- 
men, to  repair  and  work  on  the  said  farm'; 
that  the  defendant,  in  consideration  of  the 
above,  would  forego  the  next  Lady-day  rent, 
and  all  dilapidations  on  the  buildings,  and  the 
land  and  the  fences  asthey  then  were,  thede- 
-fisndant  agreeing  to  pay  all  taxes  and  levies 
charged,  or  to  be  charged  on  the  Grrange 
£urm,  from  that  day  to  the  25th  day  of 
March  then  next ;  that  J.  S.  should  deposit 
^50/.,  his  half  year's  rent,  due  at  Michael- 
mas then  last,  or  secure  it  to  be  paid  by 
instalments,  when  called  upon  by  the  de- 
fendant ;  that  the  defendant  should  have 
the  use  of  the  straw  that  had  grown  on  the 
said  farm  in  the  last  summer,  to  eat  with  his 
own  or  other  cattle,  J.  S.  having  permission 
to  turn  cows  into  the  straw-yard,  free  of 
any  expense.  It  was  also  further  agreed, 
that  the  defendant  should  receive  the  Mi- 
chaelmas rent  then  due,  in  the  following 
proportions :  viz.  50/.  November 5th,  1823  ; 
50/.  November  20th,  1823;  50/.  Decem- 
ber, 25th,  1823  ;  100/.  March  20th,  1824. 
And  plaintiff  saith,  that  in  pursuance  of 
the  agreement,  J.  S.  afterwards,  and  long 
before  the  said  time,  when,  to  wit,  &c. 
on  Slst  October,  1823,  at,  &c.  did  give 
possession  of  the  said  farm,  being  the  farm 
Bo  alleged  in  the  first  avowry  to  have  been 
held  aa  aforesaid,  and  the  defendant  had  and 
continued  to  have  possession  thereof  thence- 
forth, until  and  afler  the  said  time,  when, 
&c.,  save  and  except,  that  during  that'  time 
the  said  J.  S.,  under  and  by  virtue  of  the 
said  agreement,  had  the  use  of  the  said- or- 


chard, &c.  for  his  own  cow  and  sheep,  and 
the  use  of  the  said  house  and  stable  for  hi§ 
horses,  with  a  verification. 

General  demurrer  to  the  fourth  plea  in 
bar,  and  joinder. 

Eeplication  to  the  fifth  plea  in  bar,  aitet 
protesting  that  J.  S.  did  not  deposit  250f. 
for  the  half  year's  rent,  due  at  Michaelmad 
then  last,  averred  that  J.  S.  did  not  pay 
the  defendant  50/.,  parcel  of  the  said  rent, 
on  the  25th  of  December,  1823,  pursuant 
to  the  said  agiieement ;  but  thie  same  con- 
tinued in  arrear  and  unpaid,  until  and  at 
the  same  time,  when,  &c.  ' 

D&murrer  to  the  replication — assigning 
for  cause,  that  the  defendant  hath,  by 
his  replication,  attempted  to  put  in  issue 
an  immaterial  fact,  viz.  whether  J.  S. 
did  pay  to  the  defendant  the  sum  of 
50/.,  parcel  of  the  said  rent,  on  the  25tfa 
of  December,  1823,  when  such  payment, 
on  that  day  in  particular,  waa  not,  nor  & 
material ;  and  also,  that  the  payment  of 
the  said  sum  of  50/.  was  not,  nor  is  a  con- 
dition precedent. 

Joinder  in  demurrer. 

Mr,  Erskine,  for  (ihe  defendant,  in  support 
of  the  demurrer,  to  the  fourth  plea  in  bar, 
and  of  the  replication  to  the  fifth  plea  in  bar, 
applied  himself  to  support  the  first  avowry. 
Before  stat.  8  Ann.  c.  14.  passed,  a  landlord 
could  not  distrain  for  arrears  of  rent  aft^ 
the  tenancy  had  expired,  whether  the  tenant 
"held  over  by  permission  or  tortiously.  Thia 
being  fotind  a  great  inconvenience,  it  was 
enacted  by  sect.  6.  of  that  act,  **  That  it 
should  be  lawful  for  any  person  or  persons, 
having  any  rent  in  arrear  or  due  on  any 
lease  for  life  or  lives,  or  for  years,  or  at 
will,  ended  or  determined,  to  distrain  for 
atich  arrears  af^er  the  determination  of  the 
said  respective  leases,  in  the  same  manner 
as  they  might  have  done,  if  such  lease  pr 
leases  had  not  been  ended  or  determined," 
'Provided  (s.  7.)'*  that  such  distress  be  loade 
'within  the  space  of  six  calendar  months 
afler  the  determination  of  such  lease,  and 
during  the  continuance  of  such  landlord's 
title  or  interest,  and  during  the  possession 
of  the  tenant,  firom  whom  such  arrears  be- 
came due." 

It  is  then  immaterial  whether  the  plain- 
tiff wrongfully  held  over,  or  whether  it  was 
a  continuance  of  the  old  tenahcy.  An  avowry 
stands  on  a  different  footing,  as  to  certainty. 


COURT  OF  K1NG«  BENCH. 


137 


irom  a  plea  in  bar ;  k  is  in  the  natui«  of  a 
declaration,  and  goes  fbr  the  retuf  n  of  the 
goods  replevied.  Now  by  1 1  Geo*  t,  c.  19» 
s.  2S.  rt  is  snffic^nt  that  the  tenant  was  ifi 

Sossession  during  the  time  the  rent  was 
ne,  though  he  was  not  so  in  poBSession  at 
the  thne  ef  'the  distress.  This  avowry  is 
in  the  general  form  given  by  that  act,  and 
also  ecAotainiDg  avefments  of  the  possession 
of  die  tcsiant,  iuid  ^at  the  disti^ss  waai 
made  "m  six  jnonths  aftet  the  tenancy  deter* 
trimed,  to  bring  it  widiln  slat.  8  Ann.  t 
Skm^ard  v.  l^neUur.{l)  Then  as  to  the 
iojxf&i  plea  in  bar,  aa  all^fatieni  no  where 
made  in  the  avowry,  is  there  traversed. 
The  avowry  conftains  no  allegation  that  ihe 
])httntifi**coneinued  in  possession  ^f  the  vvhole 
tern,  aa  professed  to  be  trkversed  by  the 
fourth  "plea  in  bar ;  but  tnerely  alleges  thai 
the  plamtifF  continued  in  possession  of  the 
premi^  an  mkick  the  distress  mas  toAm,  up 
to  the  time  it  was  so  taken. 

[Mr.  !Jusltce  Bayley, — A  question  may 
arise,  whether  8  Ann.  c.  14.  af^lies  to  a 
ease  where  'the  lunty  is  not  possessed  of  the 
entirety.] 

The  allegation  m  the  avowry,  that  the 
plaintiff  was  possessed  of  the  premises  on 
which  4he  distn^ss  was  tafaen,  via.  of  ajwrt 
only,  is  inducement,  and  nnhecessary,  renft 
being  averred  to  be  due,  if  (he  traverse  in 
the  fourth  plea  hi  bar  was  complete.  Now 
that  plea  in  bar  does  not  traverse,  that  the 
tenant  remained  in  possession  of  that  part 
of  the  premises  by  permission  of  the  defen- 
dant, his  landlord,  luid  does  not  aver  a  con- 
tinuing tenancy  of  that  part  on  the  face  of 
it ;  so  that  it  must  be  taken  on  the  avowry, 
that  the  plaintiff  continued  in  possression 
under  such  circumstances  of  permission,  as 
entitled  the  defendant  to  distrain.  In  Beacon 
V.  DeJAhay^  (2)  confirming  Lewis  v.  Morris^ 
(9)  the  tenant  was  in  possession  of  a  |MXf< 
only ;  but  as  his  interest  in  the  tpremises, 
on  which  the  distress  Was  taken,  continued 
by  custom  of  the  country,  the  Court  held 
thdt  the  landlord  might  distrain  without  aid 
of  the  statute.  The  question,  whether  the 
old  tenancy  continued,  or  whether  theie 
was  a  new  one,  is  thOTefore  immaterial. 
Nor  is  die  fifth  plea  in  bar  any  answer  to 

(1)  2BiM.ltBp.  193. 
h)  lfl.Bla.5. 

?3)  Cor.  Skynner,  C.  B.,  Hertford  Sum.  Assizcfs, 
1778,  lb.  7.  n.  (a). 


die  avowry ;  for  though  it  sets  out  the 
agreement  entered  into,  it  omits  to  state 
tJMt  the  rent  was  paid,  or  otherwise  satis- 
fied atH!Ording  to  its  terms :  Lear  v.  Ed- 
moiMb,  (4)  Lingham  v.  barren,  (5)  Hudd 
V.  Ravener,  (6)  Nor  was  the  defendant 
called  en  to  tftate  this  in  his  replieadon ; 
which  matkes  it  minecessary  for  him  to  de^ 
fend  it  against  die  plaintiff^s  demurrer 
thereto. 

Mr.  ChiUy  for  the  plaintilf ,  in  support  of 
the  fonrth  and  Mh  pleas  in  bar,  and  of  the 
deiAurrer  to  the  replication. — ^The  nature 
of  the  o<5ciipatioii  by  J.  S.,  at  the  time  of 
the  distresa,  appears  from  the  agreement 
aet  oat  in  the  fifth  plea  in  bar,  by  which  the 
plaindff  wsa  to  give  B|»  possession  of  the 
fartn^  t.  e.  .idl  he  hdd  ns  tenatet.  No  hold- 
ing over,  therefore,  could  here  take  place, 
por  any  occupadon  whereon  a  distress  could 
be  founded ;  for  the  agreement  merely  gave 
the  defendant  a  limited  use  of  pait  of  the  pre- 
mises, without  any  interest  as  tenant.  Thus 
he  was  to  plough  for  the  landlord,  who 
agreed  to  pay  taxes  for  the  whole ;  and  might 
turn  on  his  cattle,  as  well  as  the  defendant^ 
on  that  part  of  which  the  latter  was  to  have 
the  concurrent  use.  Stat.  8  Ann.  c.  14, 
does  not  apply  to  such  an  occupadon,  but 
to  holding  over  as  tenanU  Here  the  plain- 
dff is  an  under-lessee,  and  not  withki  the 
ol^ect  of  the  act :  Bennetfs  case.  (7)  Nor 
is  he  cognizant  of  the  tenancy,  or  of  the 
agreement.  Consequently  die  repHcation  to 
'  the  fifth  plea  in  bar,  instead  of  merely  alleg- 
'ing  diat  the  507.,  due  on  the  125th December 
'1B23,  was  not  paid,  should  have  alleged 
that  it  was  not  deposited  or  secured  accord- 
ing to  die  agreement.  This,  therefore, 
•ought  to  have  been  shown  in  pleading  by 
the  defendant. 

Chief  Jttstice  Abbott, — ^The  fourth  plea 
in  l>aT  raises  two  questions  on  the  construc- 
don  of  sections  6  and  7  of  the  statute  of 
.8  Ann.  First,  whether,  to  bring  a  case 
within  that  act,  the  holding  over  by  the 
tenant  must  he  ft  tortious  holding  pver :  and. 
Secondly,  whether  £he  holding  over  must 
be  of  the  whole,  and  not  of  a  part  only,  to 
cone  within  diat  act.     There  is  nothmg  in 

(4)  1  Bam.  &  Aid.  Hep.  157. 

(5)  3  Bxod.  &  Bing.  Hep.  56 ;  4  B.  Moore,  Rep. 
409,  S.  C. 

(6)  2  Brod.  &  Bbg.  Rep.  66^ 

(7)  2  Stra.  Rep.  787. 
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that  statute  which  requires  the  holding  over 
to  be  tortious,  or  other  than  permissive ;  or 
confining  it  to  cases  of  holding  over  the 
whole.  The  first  avowry  brings  the  land- 
lord's right  to  distrain  within  the  circum- 
stances required  by  the  statute.  The  Iburth 
plea  in  bar  admitting  that  the  tenant  re- 
mained in  possessicMi  of  a  part  of  the  pre- 
mises, affords  no  answer,  and  is  therefore 
bad.  The  fifth  plea  is  bad  for  a  like  rea- 
son, viz.  that  it  does  not  answer  the  allega- 
tion in  the  avowry,  that  J.  S.  had  possession 
of  the  outhouse,  except  by  inference ;  it 
therefore  admits  it,  and  does  not  deny  that 
the  outhouse,  viz.  the  part  of  whidi  the 
defendant  retained  the  possession,  was  the 
place  in  which  the  distress  was  made. 

.  Judgment  for  the  defeniani* 


'9.3 


ANONTMOUS. 


.    1825, 
April  29 

j1  writ  of  inquiry  mutt  he  executed  after 
judgment  by  default^  in  an  actum  of  debt  for 
use  and  occupation. 

Action  of  debt  for  use  and  occupation. 

Defendant  suffered  judgment  by  default. 

Plaintiff  moved  to  refer  it  to  the  Master 
to  see  what  was  due,  without  execution  of 
a  writ  of  inquiry.  But  the  Court  (Holroyd 
and  Littledalct  Js.)  said,  that  it  was  pro- 
per to  execute  a  writ  of  inquiry  in  this 
action.  That  in  actions  on  «tat.  2  and  S 
£d.  6.  c.  IS,  for  not  setting  out  tithes, 
there  must  be  a  writ  of  inquiry  to  ascertain 
the  value  of  the  tithe.  They  strongly  in- 
clined to  apply  this  rule  to  other  actions  of 
debt  on  simple  contract,  where  the  action 
18  not  commenced  for  a  sum  certain ;  and 
mentioned  ThfiUusson  v.  Fletcher ,  (1)  and 
Blackmore  v.  Flemyng,  (2)  declaring  that 

(1)  1  Doogl.  R.  316.  Acdon  on  a  policy  of  in- 
nmnoe.  RiUe  to  set  «dde  inqnintioii  ditebarged. 
Bailer  J.  dted  Holdq>p  v,  Otway,  %  Ssimd.  A. 
107,  and  observed,  that  writs  of  inqaiiy  are  often 
sued  out  in  cases  where  they  are  not  necessaiy — as* 
for  instance,  in  actions  on  covenants  for  the  payment 
of  a  earn  certain.  That  even  in  cases  where  thete 
is  no  necessity  for  a  writ  of  inquiiv,  that  proceeding 
is  of  use  where  the  plaintiff  goes  rar  interest,  which 
the  jury  assesses  in  the  name  of  damages. 

(2)  7  Term  Rep.  446.  Debt  on  a  jndgment 
seventeen  years  old.  Defendant  suffered  judg- 
ment by  defieiult.  Plaintiff  sued  out  a  writ  of 
inquiry    of   damages.      Rule    to  stay  proceedings 


neither  case  was  ovemded,  but  that  botli 
had  been  followed  in  practice;  Formerly, 
before  a  plaintiff  could  recover  in  debt,  he 
was  obliged  to  prove  for  the  whole  sum 
laid ;  and  could  not  recover  less  than  the 
sum  gone  for  in  any  one  count  of  the  de« 
daration.  A  writ  of  inquiry  was  then  nu-» 
gatory ;  but  since,  that  rule  was  deputed 
from,  first  in  Aylett  v.  Xoive,  (d)  and  after- 
wards in  M*QuiUinv,  Cox^  (4)  Efnery  v« 
Fell,  (5)  and  Lord  v.  Homtoun,  (6)  so  that 
it  is  no  longer  necessary  that  the  plaintiff 
should  recover  the  precise  suni  laid ;  and 
since  he  may  even  declare  in  debt  on  a 
muuUum  meruit^  the  necessity  of  a  writ  of 
uquiry  upon  a  judgment  by  de&ult^  or  on 
demurrer,  is  as  evident  in  this  i^etion  as  in 
assumpsit,  to  inform  the  judgment  of  th* 
Court  as  to  the  sum  justly  due  to  the  plain* 
tiff.  (7)     . 

Rule  Refuted.  (8) 

thereoa  was  refused  —  Lawrence  •  J.  referring  to 
Holdipp  V.  Otway,  S  Sannd.  Rep.  107,  where,  on 
judgment  by  defiwlt  in  aa  action  of  debt  on  bon^ 
a  reference  to  the  Ftathonotitfy  to  tax  mlsnat 
by  way  of  damages  was'holden  to  be  no  ob- 
jection on  error,  the  Conrt  saving  that  it  was  with 
the  plaintiff's  consent ;  but  if  uke  plaintiff  would 
not  consent,  then  he  shoaM  have  a  writ  of  inqfoify  ef 
damages ;  bnt  this  was  in  the  election  of  the  ptti»- 
tiff,  and  not  of  the  defendant.  He  added,  that  1^ 
the  plaintiff's  having  sued  out  a  writ  of  incjuny  in 
this  case,  he  had  made  his  election.  Thus  in  Goold 
V.  Hamraersley,  4  Ttumt.  148,  where  a  writ  of  in- 
quiry was  awarded  on  a  jvdgment  by  defeuk  in  an 
action  on  bills  <ri  exchange,  and  afterwards  final 
judgment  was  entered,without  its  appearing  that  the 
sheriff  had  returned  any  inqaisition,  the  Exchequer 
Chamber  aflirmed  the  judgment  on  error ;  for  the 
Court  below  might  assess  the  damages  without  tha 
intervention  of  a  jury.  See,  as  to  this  last  point. 
Year  Books,  14  H.  4.  9. ;  3  H.  6.  f  9. ;  8.H.  6.  5  a.  > 
19  H.  6. 10.    1  Roll.  Ab.  573.  Goodwin  v.  Welshe, 

1  Brownl.  214.  Hewitt  and  others  v.  Bfantell,  9 
Wils.  Srs,  Bruce  v.  Bawlins,  S  Wils.  61,  6f ,  in 
trespass.  3  Iioon.  S13,  in  replevin,  dtad  1  H.  Bla* 
542. 

(3)  2  BUu  R.  1221. 

(4)  1  H.  61a.  249. 

(5)  2  T.  R.  28. 

(6)  11  East,  62. 

(7)  See  Richardson's  argument  in  Taylor  v.  Cap- 
per, 14  East,  442.  2  Saund.  107  a,  note  [£J. 

(R)  Note,  in  Campion  v.  Crawskay,  6  Taunt  556«^ 

2  Marshi  5T,  S.  C.  (where  it  did  not  appear  wfaetfaar 

.  the  action  were  in  debt  or  covenant^i  the  CojOit  of 
Common  Pleas  refused  a  rule  to  compute  what  waa 
due  to  the  plaintiff  for  rent,  and  to  sign  final  judg- 
ment vrithout  executing  an  inquiry,  tUl  affidavit  made 
that  it  was  an  action  on  a  lease  under  seal :  Chief 
Justice  Gibbs  observing,  "  thai  if  it  were  an  actioD 
of  debt  on  a  lease  not  under  seal,  it  came  to  the  com* 
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EBX  V,  THACKWBLL  AND  OTHERS, 

1825.       9        CHURCHWABDENS   AKD  OVER* 

April  SO.  i        8EEE8    OF     THE     PARISH    OF 

MONMOUTH. 

Overseers'  accounts^  allowed  by  jtuticesy 
were  delivered  to  their  successors  on  the  day 
on  which  the  Easter  quarter  sessions  were 
held,  at  some  distance,  and  too  late  to  enter 
an  appeal  at  those,  being  the  next  sessions : — 
Held,  that  an  appeal  to  the  next  practicable 
sessions,  viz.  the  Midsummer  sessions,  was  in 
time,  and  that  it  might  be  respited  there  to 
the  Michaelmas  sessums. 

The  last  churchwardens  and  overseers  of 
the  parish  of  Monmouth  left  office  on  the 
25th  of  March,  1823,  and  their  accounts 
were  allowed  on  the  27th  of  March,  by 
three  justices  of  the  borough.  On  the  28th, 
churchwardens  and  overseers  for  that  part 
of  the  parish  of  Monmouth  which  is  within 
the  borough  were  nominated,  and  the  ac* 
-counts  then  allowed  were  delivered  to  them 
within  fourteen  days  from  the  26th  March, 
(according  to  the  stat.  17  Geo.  2.  c.  38.  s.  1.) 
[Mr.  Justice  Bayley — and,  therefore,. not  of 
necessity  before  the  sessions]  viz. ;  at  two 
o'clock  on  the  7th  of  April,  the  day  the 
next  quarter  sessions  for  Monmouthshire 
were  lueld,  at  Usk,  thirteen  miles  from  Mon- 
mouth. Other  overseers  had,  in  the  mean 
time,been  appointed  for  that  part  of  the  parish 

mon'  case  of  an  action  of  ddbt  for  uae  and  occupa- 
tion." Afterwards  in  Azden  v.  Connell,  5  B.  and  A. 
885,  Jnatico  Holroyd  refused  a  mandamus  to  the 
Judge  of  the  Palace  Court,  requiring  him  to  permit 
final  judgmelit  to  be  entered  up  a&r  judgment  by 
default,  in  an  action  of  debt  for  use  and  occupation, 
in  that  Court,  saying,  "  it  is  not  umTersaUy  true  that 
n  judgment  by  default  in  debt  is  final,  without  eifi- 
cuting  a  writ  of  inquiry  ;  for  in  debt,  on  stat.  t  and  3 
£d.  6.  for  not  setting  out  tithes,  or  for  fi>reign  money, 
there  must  be  writs  of  inquiry  to  ascertain  the  value 
of  the  tithe  or  money.  In  the  old  fonn  of  dedara> 
tions  in  debt,  the  contract  stated  was,  that  A  sold  to 
B  a  horse  for  a  particular  sum ;  and  if  defoodant 
suffered  judgment  to  pass  by  de&olt,  he  was  consi- 
dered thereby  to  acknowleoge  that  the  whole  sum 
was  due." 

In  asaomnsit  on  bills  of  exchanre  or  promissory 
notes,  1  H.  Bhu  S52.  5S9.  541.  4  Term  R.  275.  4 
Price  R.  134.  and  umh.  on  a  policy  of  insurance,  1 
Dougl.  316 ;  in  covenant  for  rent  on  deed  under 
seal,  8  Term  R.  410.  6  Taunt.  356.  2  Marsh,  56. 
S.  C. ;  or  for  mortgage  money,  8  Term  R.  326.  the 
Ceurt  will  grant  a  nde  to  show  cause  why  it  should 
not  be  refened  to  the  Master  to  ascertain  damages 
and  eosts,  and  calculate  tnterest,  without  a  writ  of 
saqiury. 


of  Monmouth  which  is  out  of  the  borough, 
and  in  the  county  at  large ;  and  on  the  7th 
the  accounts  allowed  as  above,  by  borough 
justices  only,  were  tendered  to  the  new  over- 
seers, who  refused  to  receive  them,  alleging 
that  they  were  only  allowed  in  part  by  the 
justices,  and  that  a  body  of  items  on  a  sepa- 
rate sheet  was  not  so  allowed.  In  conse* 
quence  of  the  accounts  being  delivered  too 
late  on  the  7th  of  April  to  enter  an  appeal 
at  the  Easter  sessions,  an  appeal  was  en- 
tered at  the  Midsummer  sessions,  and  there 
respited,  though  the  respondents  opposed 
such  respite.  On  the  hearing  at  the  Mi- 
chaelmas sessions,  the  order  for  allowance 
was  quashed ;  the  order  of  sessions  being 
removed  into  the  King's  Bench  by  certio^ 
rari,  and  a  rule  obtained  for  quashing  it. 

Mr.  Maule,  in  support  of  the  order,  ar- 
gued, that  there  was  a  distinction  between 
a  session  at  which  there  is  time  enough  to 
try,  and  a  session  at  which  there  is  time  to 
enter  and  respite  an  appeal.  In  this  case 
the  overseers'  accounts  were  not  delivered 
till  too  late  to  examine  them,  and  enter  an 
appeal  at  the  Easter  sessions.  The  Mid-' 
summer  sessions  should,  therefore,  be  taken 
as  the  next  after  the  allowance,  within  17 
G.  2.  c.  38.  8.  4. ;  and  the  justices  were 
entitled  to  suffer  the  appeal  to  be  then  en- 
tered and  respited. 

Mr,  Campbell  contra. — The  question  is, 
whether  the  justices  at  the  October  ses- 
sions had  jurisdiction  to  decide  on  this  ap- 
peal ?  To  support  the  position  that  they 
had  not,  he  relied  on  the  allowance  of  the 
accounts  on  the  27th  of  March. 

IChief  Justice  Abbott.— It  might  afford 
one  spround  of  appeal,  that  where  a  part  of 
the  jurisdiction  of  magistrates  is  vested  in 
one  set,  and  part  in  another,  the  accounts 
should  have  been  allowed  by  both.] 

Here  the  Midsummer  sessions  occiured 
three  months  after  the  allowance  of  the  ac- 
counts, and  ample  time  for  hearing  the  ap- 
peal was  afforded ;  but  it  was  then  merely 
lodged ;  and  the  appellants,  at  the  Michael- 
mas sessions,  give  notice  that  they  shall 
appeal  against  these  accounts.  Now,  by 
the  17  6.  2.  c.  38.  s.  4.  an  appeal  against 
overseers'  accounts  is  given  to  the  next 
quarter  sessions,  which  are  to  receive  the 
appeal,  and  to  hear  and  finally  determine 
the  same ;  *'  but  if  it  shall  appear  to  the 
said  justices  that  reasonable  notice  was  not 
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given,  then  they  rfiril  adjourn  it  to  die  next 
quarter  sesaicHss,  and  then  and  there  finally 
hear  and  determine  the  same'"  The  power 
of  adjournment  is  bere  limited  to  cas^i  of 
entered  appeals,  where  reasonable  notice 
has  not  been  giv^.  Here  the  re^Mmdents 
did  not  object  to  the  insufficiency  of  the 
notice,  but  to  the  adjournment  of  the  ap* 
peal  from  the  Midsummer  sessions.  Sup^ 
posing,  in  point  of  fact,  that  tbe  appeal  to 
the  Midsummer  sessions  was  in  time,  stilt 
liie  justices  bad  no  power  to  ndjourn  it, 
jBut  it  is  not  cl^ar  that  the  iippe^  was  in 
time  at  these  sessions :  the  apcounts  were 
allowed  on  the  «7tb  of  March— the  appeii) 
might  have  been  to  the  Ea/ster  sessions, 
held  on  the  7tb  pf  April.  He  cited  Rex  y, 
Jusficei  of  WorceMtfrskire.  (1) 

Mr.  Jfusike  Ba^letf.-^lt  they  wer^  too 
)«te  to  give  the  proper  notice  of  njppefd  at 
4)e  Easter  sessions,  tb^  mtA  not  even  en- 
Aer  the  uppesl  Aere*  Rn^  v,  Juftkes  of 
Gloucestershire,  {2)  The  a^eal  to  the  n^a;^ 
sessions  is  to  the  next  ptacfkfff)le  ^emona. 
Hem  V.  Justices  of  Sm»9i  (iJ)  -^#F  v,  /wfr 
ifc«f  ofEssegtp  (4) 

Chiftf  Jnetke  /ihbopi. — It  was  npt  com- 

gitenlt  to  the  party  to  do  any  thing  »t  the 
aster  sessions;  and,  ^t  the  Midsuipmer 
sessions,  it  waa  for  the  justices  to  say 
whether,  having  been  entered  for  those 
iiessions,  the  appeal  should  be  entered  and 
tried  then,  or  entered  and  respited  to  ^ 
Michaelmas  sessions. 

Rfide,for  ipuis^ng  the  order  of 
sessions  f  discharged. 


IS25.     \ 
JO.  3 


METCALFE  AND  VIF^  p. 
BOOTY. 


April  30. 

Entering  up  judgmeiU  by  husband  (and 
n^e  on  a  uforrtrnt  iff  attorney^  gioen  to  the 
Wife  mink  sole* 

Mr.  Paiteson  moved  that  James  Met^ 
calfe,  and  Mary  Ann  his  wife,  should  havje 
leave  to  enter  up  judgment  o^  a  warrant  of 
attorney,  given  by  the  defendant  to  the  wife 
while  sole.     It  had  beien  duly  filedi  pur- 

(1)  5  ManlB  and  Sel.  Rep.  457. 
Ift)  Doagl.  |lep.  191.   Burn's  Just  24th  ed.  801. 
«  Nol.  P.  L.  4th  ed.  519. 

(3)  16  East  Rep.  £07. 

(4)  1  Barn,  and  Aid.  Rep.t07. 


siiant  to  the  stat  S  Greo.  4.  c.  89.  s.  1.  and 
was  dated  Augnst,  lfiiS4.  The  application 
was  occasioned  by  the  case  of  tAaxder  and 
ua.  V.  Lee^  (1)  m  wAiich  a  judgment  entered 
up  by  husband  and  wile,  upon  a  warrant  of 
attorney  given  to  the  wife  whfle  sole,  was 
jset  aside  with  (sosts,  for  irregul^ty  in  so 
entering  it  up  without  previous  l^ye  of  the 
Court, 

Rule  grpntedf  w  producing  an  affidavit 
of  the  marriage— of  the  debt  being  due — 
of  the  psrty  being  alive  on  a  day  in  the 
term — and  of  the  due  execution  of  the 
warrant  of  attorney,  as  if  it  had  been  more 
^an  a  year  old*  (2) 


1825.  >  REX  V.  THE  TRENT  AND  MERSBT 
April  80.    3  CAKAL  COMPANY. 

Certain  proprietors  of  lime  quarries  agree 
fo  deliver  Ume^ston/^  to  a  cmud  company  a4 
7d.per  t^m ;  and  w  oasp  of  neglect  to  ffefeer 
it  in  tlfe  quantities  r^qinredf  that  the  cosnpany 
may  enter  the  lime  quarries  of  any  qfthepro* 
prietors^a^d  take  what  lime-stone  they  think 
fit%  pB^y^  ^hefn  %d.  per  <fm.  The  proprie* 
tors  of  t^  quqrries  naoing  failed  to  supply 
th^  Im^^stcne  required^  the  cosfipany  enteredj 
and  i^oniiniued  for  more  ihfoi  twenty  years  to 
take  the  Ifme-stone  at  2d*  per  ton : — Held, 
tluU  the  company  had  no  excmsive  occimoliofi, 
M  a  niere  prwitlege^  and  consequeniiy  were 
not  rateable  to  the  poor,(l) 

On  appeal  to  the  quarter  sesaioos  for  the 
county  of  Stafford,  at  Michaelmas,  1828,  a 
r^tiBf  assessing  the  appellant^  in  the  sum  of 
10/.,  aa  occupiers  pf  certain  liine-stonp 
quarries  in  the  parish  of  Caldon,  in  diat 
county,  was  confirmed,  subject  to  a  Case,  of 
which  the  following  is  an  abstract : — 

By  artiides  of  agreement,  dated  10th  of 
April,  1776,  between  the  pn^rietors  of  die 
above  lime-stone  quarries  of  die  one  part, 
and  the  company  of  proprietors  of  the 
navigation  from  the  Trent  to  the  Mersey, 
$be  appellants,  of  the  (khet  part,  it^  waa 
agreed,  that  the  said  lime  proprietors 
should  yearly  deliver    to  the  said  can^l 

(1)  S  BuiTOV**  Rep.  1469.  R^igiiQldso.  Davis^ 
tt  Mod.  39S,  1  Salk.  117.  tL  9. 

(3)  See  fona  pf  affidavit,  Tidd's  Fonns*  c.  xz.  s.  5. 
Stfa  ed.  S03.  and  Tidd's  Practice,  7Xl»  «d.  579. 

^1)  See  1  Nolan,  4th  ed.  175. 
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company  such  qnantities  of  merchantable 
lime-stone  as  the  latter  should  yearly  ap« 
point,  at  the  rate  of  7d.  per  ton  ;  and  that, 
m  case  they  should  neglect  to' do  so,  the 
said  canal  company  should  and  might  enter 
upon    the  said    hme-stone  quarries,   and 
there  get  and  carry  away  such  quantities 
of  lime-stone    as  they  should    think  fit, 
ptying  2d,  per  ton,  for  the  same,  to  the 
time  proprietors ;  and  the  said  canal  com- 
pany agreed  to  make  proper  railways  to 
the  said  lime-stone  quarries,  and  to  keep 
the  same  at  all  times  in  proper  repair,  and 
to  take  the  tonnage  duty  according  to  the 
length  of  each  railway  for  the  stone  to  be 
conveyed  thereon.      This  agreement  was 
confirmed  by  stat  16  Geo.  3.  c.  3^.     The 
proprietors  of  the  lime  quarries  did,  for 
some  years,  supply  the  appellants  with  lime- 
stone, at  7d.  per  ton.     About  1795,  the 
appellants,  by  virtue  pf  the  said  agreement 
and  act  of  parliament,  entered  intp  a  part 
of  the  land  containing  the  said  lime-stone, 
called  the  Quarter  Piece,  in  Caldon,  then  in 
the  occupation  of  Woolliscroft,  one  of  the 
proprietors  in  the  agreement  and  act  of 
^Bament  mentioned,  and  got  and  conti- 
nued to  get  the  lime-stone  thereout,  paying 
the  said  proprietors  at  the  rat^  of  2d.  per 
ton  for  the  same,  according  to  the  said 
agreement  and  act  of  parliament.      The 
canal  company  did  not  sell  nor  make  any 
profit  of  any  of  the  lime-stone  within  Cal- 
don :  they  merely  got  the  lime-stone, out  of 
the  quarry,  from  which  it  was  conveyed 
along  a  railed  road,  constructed  by  them  for 
the  purpose  over  the  Quarter  Piece,  to  their 
canal  at  Froghall,  in  another  parish,  when 
it  is  sold  to  other  persons,  who  bum  it  into 
lime.     At  the  time  of  Uie  rate,  and  for 
some  time  previous,  whilst  the  appellants 
were  so  getting  the  lime-stone  from  the 
said  part  of  the  said  land  called  the  Quarter 
Piece,  Woolliscroft  was  in  the  occupation  of 
the  8urfiu»  of  the  said  part  where  the 
canal  company  were  not  actually  working, 
and  had  planted  some  part  of  the  said  land 
from  which  the  lime-stone  had  been  so  got. 
During  such  time,  he  had  also  been  rated 
to  the  relief  of  the  poor  of  Caldon,  in 
respect  of  the  said  part  of  the  said  land 
called  the  Quarter  Piece,  and  had  paid  6/. 
as  his  rate  for  the  same  until  January,  1822, 
when  his  rate  was  reduced  to  21,  and  a  rate 
Vol.  ilL  K.B. 


of  4/.  imposed  upon  the  said  appellants,  in 
respect  of  their  assessment  for  the  lime- 
stone quarries  so  worked  by  them  under 
the  said  agreement  and  act  of  parliament. 

Mr.  CampbeU,  in  Michaelmas  term,  1824* 
aigued  in  support  pf  the  order  of  sessionsy 
that  it  was  found  in  substance  that  the 
appellants  are  the  occupiers  of  the  lime- 
stone quarries.    Rex  v.  Alberbury  (2)  shows, 
that  lime-works  are  rateable  in  the  hands 
of  the  occupier ;   so  are  slate  quarries,  Rex 
V.  Woodland.  (3)    To  show  that,  under  the 
circumstances  of  the  entry,  the  appellants 
were  occupiers  within  the  43  Elis.  c.  2.  s.  1. 
he  cited  Lord  Bute  y.  Grmdalland  another^{4i) 
where  the  beneficial  occupier  of  the  King's 
lands,  whether  by  gift  or  for  wages,  was 
held  rateable.  Justice  Buller  saying,  "It  is 
immaterial  what  interest  he,  had  in  tne  lands, 
whether  he  held  as  tenant-iit-will  or  any 
other  tenure :  nor  is  it  necessary  to  inquire 
into  his  title."     He  admitted,  that  here  was 
not  a  demise,  but  only  a  licence.     But  the 
appellantB  have  here  enjoyed  the  profits  of 
the  land,  and  entered,  as  the  lime  proprie- 
tors had  fiuled  to  perform  their  part  of  the 
agreement.   In  Doe  dem.  Hanley  v.  fVood,{5) 
it  was  decided,  that  a  party  could  not  bring 
ejectment  on  a  mere  licence  to  dig  and 
search  for  minerals  ;   but  it  was  said,  that 
if  he  had  entered,  he  might.     As  to  the 
rating  of  Woolliscroft,  in  Rowls  v.  Gell,  (6) 
the  owner  of  the  soil  was  held  rateable  only 
for  his  own  share,  viz, — for  his  sixteenth. 
SeeRex  Y.ParrotUiJ)  In  Rex  y.St.AusteU,{S) 
the  owner  of  the  soil  was  only  rated  for  his 
one-eighth  of  the  produce  of  the  sales  of 
ores.     That  was  a  stronger  case  than  the 
present,  for  a  copper  mine  is  not  rateable 
under  ^e  statute,  whereas  this  is  a  lime 
quarry,  which  is  so  rateable.      Exclusive 
occupation  is  not  necessary.     In  the  last 
case,  the  occupation  of  the  ratee,  Mr.  Car- 
lyoQ,  was  joint  with  that  of  the  adventurers. 
He  also  cited  Rex  v.  Lord Ponifret,(9)  and 
Rex  v.  The  Bishop  of  Rochester.  (10) 


i 


t)  1  East,  534. 
3>  2  East,  164. 
(4)  1  Term  Rep.  338. 
bS  2Baiii.&Ald.7f4. 

6)  2  Cowper,  451. 

7)  5  term  Rep.  593. 

(8)  5  Bam.  &  Aid.  693. 

(9)  5M.&S.  139. 

(10)  18  £Mt,  353. 
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Mr,  Ryan^  on  the  same  side,  cited  Rex 
V.  All  Saints,  Derby ,{11)  where  parol  per- 
mission granted  to  a  pauper,  to  take  sand 
from  the  bed  of  a  river,  to  the  soil  of  which 
a  corporation  was  entitled,  on  condition  of 
selling  it  to  the  inhabitants  at  a  certain 
rate,  was  held. to  confer  a  settlement,  he 
paying  a  rent  of  1 0/.  a  year  for  the  same. 

Mr.  Taimton,  contra,  relied  on  Rowls  v. 
Gell,  Rex  v.  tfie  Baptist  Mill  Company,  {l^) 
Rex  V.  St.  Agnes,{\3)  Rex  v.  The  Bisltop  of 
Rochester,  Rex  v.  Lord  Pom/ret,  and  Rex 
V.  St.  Austell,  and  urged,  that  the  proprie- 
tors of  the  lime  quarries  had  a  right  to 
resume  their  power  to  get  and  deliver  the 
stone  at  7d.  per  ton,  pursuant  to  the  agree- 
ment, as  ratified  by  the  act.  Besides,  they 
might  get  lime-stone  either  for  their  own 
use  or  for  sale,  and  are  rated  for  the  land. 
The  Canal  Company  have  no  exclusive  right 
of  possession  of  itie  quarries ;  no  profit 
arises  to  them  from  the  getting  the  stone, 
nor  from  the  carriage  on  the  railway  to 
Froghall ;  and  the  tonnage  on  the  railway 
is  not  paid  in  Caldon  parish. 

The  Court  desired  affidavits  respecting 
the  quantities  of  lime  worked,  the  order  of 
delivery,  and  the  price  received  for  it,  by 
the  Canal  Company,  so  as  to  ascertain  whe- 
ther any  or  what  profit  arose  from  tlie  sale. 

The  Chief  Justice  adverted  to  the  clause 
^of  the  act  of  IG  Geo.  3,  c.  32,  s.  15,  which 
makes  it  imperative  on  the  Company  to 
supply  other  persons  witli  lime-stone. 

Affidavits  having  been  made  accordingly, 
that  of  the  agent  to  the  Canal  Company 
stated,  that  the  Company  derived  no  profit, 
but  rather  sustained  loss,  by  the  procuring 
lime  in  the  above  quarries ;  and  that  their 
only  advantage  arose  from  the  tonnage 
thereon  on  their  canal,  no  part  whereof  is 
in  the  respondent  parish  of  Caldon. 

Mr,  Campbell,  in  support  of  the  order, 
recapitulated  his  former  arguments,  and 
particularly  urged,  that  the  occupation  need 
not  be  exclusive,  but  might  be  joint,  for  in 
*Rex  V.  St.  Austell,  the  landlord  was  rateable 
only  in  respect  of  tlie  one-eighth  of  the 
produce  reserved  Co  him  ;'  and  that,  in  this 
case,  the  adventurers,  by  carrying  their  rail- 

(11)  5M.&S.  90. 

(12)  1  M.&S.  61J. 

Its)  3  Tem  Rep.  460.      • 


way  over  the  Quarter  Piece  to  the  pit's 
mouth,  had  exclusive  possession  of  the  rail- 
way, in  respect  of  which  they  could  main- 
tain trespass,  and  were  thererore  rateable. 

Mr.  Taunton,  against  the  order,  con- 
tended, that  the  appellants  were  occupiers 
of  the  railway,  not  for  their  own  purposes, 
but  for  the  public  benefit.  It  was  impe- 
rative on  them  to  work  the  lime  quarries 
in  default  of  the  owners  of  the  soil,  and 
such  working  by  them  is  a  working  by  the 
proprietors  of  the  lime  quarries,  and  no 
distinct  occupation  by  the  appellants.  When 
one  person  is  in  occupation  of  ground,  he  is 
the  proper  ratee,  though  he  may  have 
carved  out  particular  interests  by  licence  to 
others  to  take  the  whole  or  part  of  the  pro- 
%fits  thereof.  The  law  does  not  look  to  such 
subordinate*  interests,  but  to  the  substantial 
occupier.  Though  the  appellants  have,  in 
point  of  fact,  got  all  the  lime  since  1 796, 
and  have  thus  acquired  an  exclusive  occu- 
pation, it  has  always  been  in  the  power 
of  tlie  proprietors  of  the  quarpes  to  have  a 
concurrent  occupation ;  nor  have  they  made 
a  profit,  but  have  sustained  a  loss.  (14) 
They  have  worked  the  quarries,  under  the 
compulsion  of  the  statute,  16  Geo.  3,  c.  32. 
There  is  no  case  where  the  worker  of  a 
mine  has  been  rated,  unless  he  was  a  lessee, 
so  as  to  create  a  relation  as  between  landlord 
and  tenant. 

Chief  Justice  Abbott. —Ovnng  to  the  pecu- 
liar circumstances  of  this  case,  no  prior 
decision  applies  to  it ;  and  the  same  reason 
will  make  it  unlikely  that'  it  should  form  a 
precedent  on  future  occasions.  The  ques- 
tion is,  whether  the  Canal  Company  are 
occupiers  under  the  terms  of  the  agree- 
ment? They  undertook  to  carry  limei 
The  owners  of  the  lime-works  undertake 
to  raise  certain  quantities  at  7d,  per  ton. 
Finding  this  an  inadequate  price,  on  account 
of  the  rise  of  the  price  of  labour,  they  sufler 
the  Canal  Company  to  enter  and  raise,  and 
decline  to  work  the  quarries  themselves. 
Now,  to  see  whether  this  contract  has  given 
the  Company  an  exclusive  occupation,  it  is 
important  to  consider  how  the  matter  would 
stand,  if  any  other  person  should  get  lime- 
stone without  the  consent  of  the  Company. 
Supposing  they  chose  to  get  but  little  ; 
might  not  another  person  get  the  surplus, 
(14)  Kex  V.  Parrott,  5  Term  Rep. 


COURT  OF  KINGS  BENCH. 


143 


without  being  liable  to  an  action  ?  If  they 
were  deprived  thereby  of  limestone  which 
they  wanted,  they  might  bring  an  action 
for  the  special  damage.  Yet,  they  could 
not,  during  their  occupation,  have  brought 
trespass.  On  this  ground,  I  think  the 
.Canal  Company  had  not  the  exclusive  occu- 
.pation,  so  as  to  be  rateable. 

Mr.  Justice  Bayley, — To  make  the  Canal 
.Company  liable,  they  must  be  occupiers  of 
land  within  the  stetute  43  Eliz.  If  the 
.owner  of  mines  has  let  them,  and  he  ceases 
to  be  himself  occupier,  he  does  not  partici- 
pate in  the.  profits  ;  but  if  he  gives  others 
liberty  to  work,  or  if  others  without  a 
grant  enter  and  work,  they  have  only  an 
-easement,  and  there  is  no  privity  of  estate. 
A  lessee  only  is  rateable ;  not  one  working 
under  a  mer«  licence.  In  all  cases  where 
a  rateability  of  the  occupier  has  been 
holden;  tliere  has  been  a  demise.  This 
will  reconcile  all  the  cases.  In  Rex  v.  the 
Buhopo/RocJiester,  ajidRex  v.  LordP<m{fret, 
there  was  a  demise  of  mines.  In  Rex  v. 
St.  AusteUi  there  was  a  grant ;  for  Carlyon 
had  demised  tlie  mines  to  Rowe,  who  paid 
Carlyon  one-eighth  of  the  money  produced. 
Carlyon. was  rated  for  this  one-eighth,  paid 
to  him  for  the  privilege  of  working,  and  as 
a  proportion  of  the  proRts  :  he  was,  there- 
fore, considered  as  occupying  through  the 
medium  of  the  adventurers.  In  the  other 
cases,  the  working  was  by  adventurers: 
'Rowls  v.  Gell,  and  Rex  v.  th^  Inhabitants 
of  St.  Agnes, {1 5i)  So  in  Rex  v.  the  Bap- 
tist  MiU  Company^  only  the  liberty  of 
working  was  granted.  Does  the  relation 
of  landlord  and  tenant  eubsist  between 
.these  parties  ?  This  is  the  true  criterion. 
I  do  not  allude  to  the  concurrent  power  of 
the  lime  proprietors  to  raise  and  sell ;  but 
to  the  Canal  Company  having  the  power  of 
raisii^  what  they  think  fit,  on  paying  2d. 
per  ton.  This  is  a  mere  privilege  in  them 
to  get  what  they  want ;  and  had  they 
allowed  a  stranger  to  have  worked,  the 
^Ume  raised  would  have  belonged  to  them. 
But  it  would  have  been  otlierwise,  if  they 
had  underlet  it,  as  lessees.  I  do  not  rely 
on  the  privilege  not  having  turned  out  pro- 
fitable ;  it  was  for  tlie  sessions  to  go  into 
the  question,  whether  there  were  profits  or 
not.     See  Rex  v.  Parrott.  (16) 

(15)  3  Term  Rep.  4ao. 

(16)  5  Teim  Rep.  595. 


Mr.  Justice  Holroyd. — The  question,  who 
is  in  possession,  depends,  not  only  on  the 
acts  of  the  difierent  parties,  but  on  the  rights 
they  possess.  Their  acts  must  be  referred, 
for  construction,  to  tjieir  rights.  This 
agreement  conveys  no  estate  or  interest  in 
the  land,  but  only  a  privilege  to  get  lime- 
stone, with  a  property  therein  when  got. 
It  is  clearly  not  an  exclusive  privilege,  for 
the  grantors  are  to  be  paid  2d.  per  ton  for 
all  lime  so  got.  Nothing  prevents  the 
grantors  from  getting  lime  for  others ;  but, 
on  default  of  supply  by  them,  the  grantees 
may  get  lime  for  themselves;  and  any 
hindrance  to  them,  in  so  doing,  would  be  a 
breach  of.  covenant.  These  lands^  when 
ceased  to  be  worked  as  a  quarry,  were  to 
be  resumed  by  the  grantors.  In  Doe  d. 
Hanley  v.  Woodj  the  grant  was  held  to  be 
a  mere  licence  to  get  ore,  which  only  vested 
a  property  in  the  ore  actually  got ;  and  the 
grantee  could  not,  therefore,  maintain  eject- 
ment as  for  mines.  In  Chetham  v.  William^ 
son,  (17)  certain  lands  were  mortgaged  by 
A  to  B ;  A  releases,  and  B  conveys  to  C 
in  fee,  who  grants  licence  to  A  to  re-enter 
and  get  coal.  This  is  only  a  licence,  and 
no  exclusive  interest  in  the  soil  passes  to  A, 
so  as  to  prevent  C  from  getting  coal  there ; 
and  Lord  Ellenboroush  said,  "  Even  if  A 
had  been  seised  of  the  legal  estate,  which  he 
was  not, — yet,  the  liberty  reserved  of  dig- 
ing  for  coals  would  not  give  him  the  exclu-* 
sive  right  to  them."  No  case  can  be  named, 
where  one  who  has  only  a  liberty  of  digging 
for  coals  in  another's  soil,  has  an  exclusive 
right  to  them,  so  as  to  enable  him  to  maih- 
tain  trover  against  the  owner  of  the  estate, 
.  for  coals  raised  by  him.  In  Lord  Mountjoys 
ca«e,(18)  the  party  had  the  legal  estate ;  and 
on  bargain  and  sale  thereof,  reserved  a  right 
to  dig,  from  time  to  time,  sufficient  ore,  &c. 
for  making  allum  or  copperas,  without  let 
or  interruption  from  the  bargainees,  their 
heirs,  &c. — it  was  held,  that  the  bargainor 
had  sufficient  interest  and  right  in  fee  to 
dig  such  ore,  &c. ;  but  that  the  bargainees, 
owners  of  the  soil,  might  dig  there,  not- 
withstanding such  grant.  That  case  is  un- 
shaken. Nor  could  the  agreement,  to 
sufier  the  Canal  Company  to  get  lime,  ope- 
rate as  a  reservation  in  their  favour,  they 

(17)  4  East,  468,  476. 

(18)  1  Anderson's  Reports,  :ia7.     Godbok,  17. 
.4 Lionud,  147,  i.€. 
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being  strangers  to  tlie  estate,  and  anaUe  to 
except  or.  reserve  what  they  had  not  before. 
It  can  only  operate  as  a  grant ;  and  the 
grant  would  not  pass  a  corporeal  heredita* 
ment  without  livery.  In  the  present  case, 
any  working  by  the  grantors,  in  deteriora- 
tion of  the  power  of  the  grantees,  or  so  aa 
to  exhaust  the  quarry,  iooight  be  the  subject 
of  an  action  of  covenant,  or  on  the  case ; 
but  there  is  no  exclusive  occupation,  so  as 
to  support  trespass ;  nor  is  any  property 
granted,  except  in  the  limestone  actually 
gotten,  and  not  in  any  part  not  worked  out 
of  the  quarry. 

Rule  absolute  to  quoth  order  qfussions. 


1825 
May 


>■} 


A.  HEKMIKXa  V,  TURNER. 


In  an  action  of  covenant,  a  tenant  in  com' 
man  seised  of  one-fifih  part  of  certain  de^ 
nosed  premises ^  assigned  for  breach,  that  on 
the  24fth  of  June  1824,  at  ^c,  a  large  sum 
of  money,  to  wit,  Z\L  \5s,  being  one-fifth 
part  of  the  whole  rent,  for  three  quarters  of 
a  year  of  the  term  then  elapsed,  became  due, 
and  was  still  in  arrear : — Held,  on  special 
demurrer— first :  Tliat  the  allegation  of  the 
specific  sum  due  was  equivalent  to  an  assign^ 
ment  of  a  breach  for  nonpayment  of  *'  one^ 
fifth  part  of  the  whole  rent,  being  21/.  15«." 
And  secondly,  that  the  three  quarters  of  a 
year,  for  which  the  sum  was  claimed  to  be 
due,  were  set  forth  with  sufficient  certainty. 

Covenant, — Declaration  stated  that  be- 
fore the  making  of  the  indenture  therein- 
after mentioned.  Lord  Henniker  was  seised 
in  his  demesne  as  of  fee,  of  and  in  the  te- 
nements thereinafter  mentioned  to  have  been 
demised,  and  being  so  seised  afterwards, 
to  wit,  on  the  29th  of  September  1814,  by 
indenture  demised  the  said  tenements  there- 
inafter mentioned,  habendum  for  14  years 
from  the  date  thereof,  at  145/.  per  annum ; 
payable  by  defendant  on  the  four  mpst 
usual  feasts  or  days  of  payment  in^  the 
year;  the  first  payment  to  be  made  at 
Christmas  then  next  ensuing.  Covenant  by 
defendant,  to  pay  rent  at  the  said  days  and 
times. 

Averment  of  defendant's  entiy. 

Allegation — That  plaintiff  on. the  12th 
of  November  1819,  became  seised  in  hk 


demesne,  as  of  fee  of  the  reversion  of  one 
undivided  ^Mkpart  or  share  of  and  in  the  said 
demised  premises,  mih  the  appurtenances,  aa 
one  of  five  tenants  in  common. 

Breach — ^That  after  the  making  of  the 
indenture,  and  after  plaintiff  became  so 
seised  as  aforesaid,  and  during  the  terra,  to 
wit,  on  the  feast  day  of  the  nativity  of  St. 
John  the  Baptist,  in  the  A.  D.  1824 ;  that 
is  to  say,  on  the  1^4thof  June  1824,  at  fte. 
alarge  sum  of  money,  to  wit,  the  sumof  ftlL 
~15#.  one  fifth  part  of  the  said  rent  of  1451. 
for  three  quarters  of  a  year  of  the  said  term 
then  elapsed,  became  due  from  the  defen- 
dant to  the  plaintiff,  according  &c.  and  still 
is  in  arrear  and  unpaid,  contrary  &c* 

Special  demurrer — Assigning  for  causes : 
First,  that  the  plaintiff  had  Sieged  in  the 
breach  that  a  certain  specific  sum  of  money, 
viz.  21/.  15«.  was  due  to  him  for  his  share 
of  the  Tent,  when  he  should  not  have  al- 
leged that  a  specific  sum  was  due  to  him, 
for  and  on  account  of  his  share  ^f  the  rent ; 
but  sliould  have  declared  for  one  undivided 
fifth  part  of  the  amount  of  the  three  quar- 
ters rent  stated  to  be  due.  Secondly,  that 
it  was  averred  that  the  sum  claimed  as  one 
fifth  part  of  the  rent  for  three  qtuoters  of 
a  year  of  the  term  then  elapsed  became  due ; 
that  this  averment  did  not  set  forth  with 
sufiS.cient  certainty  for  wliich  three  quarters 
of  a  year  of  the  term  the  said  sum  was 
claimed  to  be  due. 

Mr,  Chilty  for  the  defendant. — As  to  the 
first  point  he  admitted  that  it  was  now  proved 
by  Twynam  v.  Pickard,(l)  tliat  under  32 
H.  8.  c.  84,  covenant  lies  by  the  assignee  of 
the  reversion  of  part  of  demised  premises. 
But  Lord  Holt,  m  Midgley  and  another  ▼. 
Lovelace,  (2)  said  that  if  tenants  in  common 
sever  in  debt  for  rent,  they  must  not  each 
of  them  make  his  demand  of  such  a  certain 
sum  which  amounts  to  a  moiety,  but  the 
demand  must  be  de  und  mecUetate  of  the 
whole  rent.  As  to  the  second  point,  the 
period  at  which  the  rent  became  due,  is  not 
fixed  with  sufiScient  certainty :  the  feast  ax 
fast  on  which  it  became  due  ought  to  be  set 
forth,  or  the  declaration  will,  on  demurrer, 
be  held  too  general;  (8)  nor  is  rent  due 
till  the  last  moment  of  the  day.     As  the 


(1^  2  Bam.  andAld.  Rep.  105. 


Caithew's  Rep.  389.     Bac.  Ab.  tit  Joint 
Tenant,  &c  R4      - 
(8)  Gilbert  <n  Debt,  40r. 
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rent  is  here  laid  to  have  become  due  on  the 
24th  of  June  1824,  it  could  not  be  due  for 
three  quarters  then  elapsed. 

Chief  Jwiiee  Abbott I  think  this  decla- 
ration is  sufficient,  though  it  is  dangerous 
to  depart  from  precedents.  The  strict  rule 
relied  on  applies  pnly  in  actions  of  debt; 
and  the  action  of  covenant  was  even  an- 
ciently regulated  with  less  nicety  than 
that  of  debt.  The  sum  actually  due  can 
only  be  ascertained  by  dividing  the  whole 
rent,  by  five ;  there  is  therefore  no  diffe- 
fence  between  laying  that  .'*  a  fifth  part  of 
the  rent  being  21/.  15$.  became  due/'  and 
that  "  21/.  15$.  being  a  fifth  part  of  die 
rent,  became  due."  On  the  second  point, 
Mr.  Chitty  admits,  that  if  the  word 
**  elided"  had  been  used  without  ihen^  the 
olgectioB  would  have  been  removed.  But 
we  must  give  these  words  a  meaning  consis- 
tent with  the  rest  of  the  sentence.  It  is 
laid,  that  on  the  24th  of  June  1824,  the 
moMy  became  due  for  three  quarters  of  a 
year ;  and  I  think  that  these  words  must 
have  operation,  as  for  rent  which  had  ac- 
crued due  for  three  quarters  of  a  year  im- 
mediately preceding  the  24th  of  June, 
I  though  the  words  "  then  elapsed*'  are  sub- 
join^. 

Judgment  for  the  fttmiUff. 

\Mr.  Halcomb  was  to  have  argued  against 
the  demurrer.] 


1825.    )  HICK,    PL4INTIFF   IN    EBROB,    V. 
May  S.  3     KEATS,  dsfemdant  ik  sbbob. 

An  annuity  bond  given  in  coneideration  of 
the  natural  hoe  and  flection  borne  by  the 
abUgor  to  Am  mother^  the  obligee ;  and  for 
nMkmg  $ome  prootnon  for  her  evmport  and 
maintenance^  need  hot  be  regi$terea  under  1 7 
Oeo.  8.  c.  26.  $ec.  1,  although  it  appeared 
that  the  grantee  $M  her  trade^  and  advanced 
the  money  arieing  therefrom^  together  with 
what  dfher  money  $he  pos$e$$ed^  to  her  $on^ 
for  the  purpo$e  of  e$ta!di$hing  him  m  6tt- 
$ine$$. 

This  was  an  action  of  debt  against  a 
party  on  an  annuity  bond,  removed  into 
this  Court  by  writ  of  error  from  the  judg- 
.ment  of  the  Common  Pleas. 

The  Declaration  stated  that  defendant, 
C.  W.Hick,  on  the  6th  of  July  1812,  by  his 


certain  writing  obligatory,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the 
pluntifT,  Ann  Keat8|  in  the  sum  of  800/., 
which  writing  obligatory  was  subject  to  a 
certain  condition,  whereby,  after  reciting 
that  one  T.  M.^Keats  in  consideration  of 
the  natural  love'and  affection  which  he  had 
for  the  said  plaintiff*,  his  mother,  and  for  the 
purpose  of  making  some  provision  for  her 
support  and  maintenance,  had  agreed  to 
grant  and  secure  to  her  an  annuity  of  40/. 
for  her  life ;  and  that,  for  the  better  se- 
curing the  due  payment  thereof  to  the  said 
plaintiff;  the  said  T.  M.  Keats  had  applied 
to  and  requested  the  said  C.  W.  Hick  to 
become  jointly  and  severally  bound  with 
hhn  the  said  T.  M.  Keats,  and  as  his  surety 
in  the  above  bond  to  the  said  pkinti^*,  Ann 
Keats,  which  he  had  consented  and  agreed 
to  do ;  it  was  declared  that  the  condition 
of  the  bond  was,  that  if  T.  M.  Keats  and 
C.  W.  Hick  should  pay  the  said  annuity  of 
40/.  to  the  said  Ann  Keats,  during  the  term 
of  her  life,  by  two  equal  h^f-yearly  pay- 
ments in  each  year ;  then  the  bond  was  to 
be  void.  The  plaintiff*  tl>en  assigned  for 
breach,  that  120/.  for  three  years  of  the  said 
annuity  was  owmg  to  her,  and  still  in  arrear 
and  unpaid. 

The  defendant  pleaded  first— M7  debet. 
2dly — ^That  he  ought  not  to  charged  with 
the  debt  by  virtue  of  the  bond ;  because, 
before  the  making  thereof,  the  plaintiff 
having  for  several  years  carried  on  the  wine 
and  spirit  trade  to  great  advantage,  was  on 
the  6th  of  July  1812,  induced,  at  the  re- 
quest of  her  two  sons,  the  Said  T.  M.  Keats 
and  one  J.  Keats,  to  sell  such  trade,  and 
that  she  did  accordingly  sell  the  same ;  and 
that  the  money  arising  therefrom,  together 
with  whatever  money  she  possessed,  amount- 
ing to  1,000/.,  the  plaintiff  advanced  to  her 
two  sons  to  place  them  out  in  business: 
and  that  in  consideration  tliereof,  it  was 
agreed  between  her  and  them,  that  each  of 
them  should  give  her  an  annuity  bond  of 
40/.  per  annum,  and  that  they  snould  pro- 
cure some  person  to  join  with  them  by  way 
of  further  security,  for  the  punctual  pay- 
ment of  such  two  several  annuities  ;  that  in 
?ursuaiice  of  the  said  agreement,  the  said 
*homa8  Mover  Keats  and  the  defendant,  as 
surety  for  him,  executed  and  delivered 
the  bond  in  the  declaration  mentioned  to 
the  jdaintiff,  who  accepted  the  same  for  the 
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consideration  aforesaid.  The  defendant 
then  averred,  that  no  memorial  was  enrolled 
in  the  High  Court  of  Chancery,  within 
twenty  days  of  the  execution  thereof,  ao- 
cording  to  the  statute  l"}  Geo.  3.  c  26, 
whereby  the  said  writii^  obligatory  was 
null  and  void.  (1) 

The  plaintifr  joined  issue  on  the  first 
plea ;  and  as  to  the  second,  protesting  that 
it  was  insufficient  in  law — nevertheless,  for 
replication  said,  that  the  defendant  did  not 
deliver  the  said  writing  obligatory,  nor  did 
die  accept  the  same  in  pursuance  of  the 
agreement,  and  for  the  consideration  in 
that  plea  Aientioned — on  which  issue  was 
also  joined. 

There  were  three  other  pleas,  stating, 
that  the  plaintiff  had  advanced  to  T.  M. 
Keats*,  the  said  sum  of  1,000/.  before  the 
making  of  the  bond,  and  that,  in  conside- 
ration thereof,  it  was  afterwards  agreed  be- 
tween her  and  him,  that  the  latter  should 
give  her  an  annuity  bond  of  .40/.  per  annum, 
and  that  he  should  get  some  person  to  join 
with  him  by  way  of  further  security,  for 
the  punctual  payment  tliereof ;  that  before 
the  making  of  die  bond,  she  had  advanced 
divers  sums  of  money,  amounting  to  1 ,000/. 
to  her  two  sons,  to  place  them  out  in  busi- 
ness ;  and  that  the  annuity  in  the  condition 
of  the  bond  in  the  declaration  mentioned, 
was  granted  by  the  said  T.  M.  Keats  to  the 
plaintiff  for  a  pecuniary  consideration,  to 
wit,  1,000/.  advanced  to  him  by  her — on 
these  pleas  issue  was  also  joined. 

At  the  trial  of  the  cause,  before  Chief 
Justice  Dallas,  at  Guildhall,  the  execution 
of  the  bond  by  the  defendant  was  proved, 
and  that  he  had  paid  the  annuity  to  the 
plaintiff  for  four  or  five  years,  and  that 
three  years  were  then  in  arrear.  The  de- 
fendant, in  support  of  the  second  plea,  gave 
in  evidence  an  affidavit  of  the  plaintiff,  upon 

(1)  By  aUt.  17  G.  3.  c  S6.  intituled,  "  An  Act 
for  regUteriog  the  grants  of  life  annuitiet ;  and  for 
tbe  belter  protection  of  infants  against  such  grants," 
it  is  enacted  by  sec.  1.  that  a  memorial  of  evexy 
deed,  bond,  instrument,  or  other  assurance,  whereby 
any  annuity  or  rent  cbaige  shall,  from  and  after  the 
passing  of  this  Act,  be  granted  for  one  or  more  life  or 
liTes,  &c.  for  any  tenn  of  yean  or  greater  estate, 
determinable  on  one  or  more  life  or  fives,  shall 
within  twenty  dagfs  of  the  ezecutioii  of  siich  deed, 
bond,  instrument,  or  other  assurance,  be  enrolled  in 
the  High  Court  of  Chancery. 

This  Act  is  repealed  as  to  annuities  granted  after 
«be  14th  of  July  1819,  by  53  G.  3.  c  141.  sec.  1. 


which  the  Court  of  King's  Bench  had  been 
lately  moved  against  the  defendant's  solicitor, 
to  deliver  up  2)e  bond  in  question,  wherein 
she  stated,  that  for  several  years  after  her 
husband's  death,  she  carried  on  the  wine 
and  spirit  trade  to  great  advantage,  and  was 
induced,  at  the  request  of  her  two  sons,  to 
sell  her  trade,  and  that  the  money  arising 
therefrom,  together  with  whatever  monies 
she  possessedu  she  advanced  to  them  to 
place  them  out  in  business;  and  as  she 
would,  by  such  advance,  leave  herself  en«- 
tirely  destitute  of  the  means  of  subsistence, 
it  was  agreed,  that  each  of  the  two  sons 
should  give  her  an  annuity  bond  for  40^ 
per  annum,  and  that  they  should  get  some 
person  to  be  a  collateral  security.  It  was 
also  pEoved,  that  on  the  sons  being  desired 
to  assist  her,  the  one  said  that  "  he  would 
do  as  the  brother  did." 

For  the  defendant  it  was  contended,  that 
as  the  bond  was  granted  in  part  for  a  pe- 
cuniary consideration,  it  required  to  be  en- 
rolled under  the  statute  17  Geo.  d.  c.  26. 
The  Chief  Justice  left  it  to  the  jury  to  de- 
termine, whether  it  was  granted  in  whole  or 
in  part  for  a  pecuniary  consideration ;  and 
they  found  a  verdict  for  the  plaintiff,  on  the 
plea  of  non  est  factum^  and  for  the.  defen- 
dant on  the  second  plea,  with  liberty  to  the 
plaintiff  to  move  fbr  judgment  non  obstante 
veredicto. 

They  found  no  verdict  on  the  three  other 
pleas,  nor  were  they  discharged  from  giving 
a  verdict  thereon. 

In  Easter  term  1821,  Mr.  Serj.  Onslow 
obtained  a  rule  rust,  that  plaintiff  migh't  be 
at  liberty  to  enter  up  judgment  for  120/. 
being  the  arrears  of  the  annuity,  and  cited 
HuUon  V.  LetviSfiJt)  Cresjpigny  v.  Wittt- 
noom^iS)  Horn  v.  Hom^  (4)  and  Doe  d. 
Johnston  v.  Phiilips,  (6) 

Afler  cause  shown  by  Serjeant  Lens,  the 
rule  was  made  absolute,  ihepostea  delivered 
to  the  plaintiff,  and  judgment  entered  up 
accordingly :  but — 

In  Easter  term  lSiS4,  a  writ  .^ff  error 
was  sued  out  into  the  King  s  Bench,  and  the 
following  errors  in  the  judgment  of  the 
Court  of  Common  Pleas  were  assigned  by 

(f )  5  Texm  Rep.  6S9. 

(3)  4  Term  Rep.  790. 

(4)  7  East,  5«9. 

(5)  See  the  judgment  of  the  Court  of  Common 
Pleas  henin  repeated,  5  Mooi«*s  Rap.  639. 
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defendant  Hick — ^viz.  That  the  jury  found 
on  the  second  issue  joined,  that  the  said  de- 
fendant did  deliver  the  said  writing  obliga* 
tory,  and  the  said  plaintiff  did  accept  the 
same  in  pursuance  of  the  agreement,  and 
for   the  consideration  in  the  second  plea 
mentioned  ;  and  also  that  it  appears  in  and 
by  the  record  and  proceedings  aforesaid, 
that  as  to  the  8d,  4th,  and  5th  issues  joined 
between  the  parties,  the  said  jurors  have 
not  returned  any  verdict,  (6)  and  also  that 
the  judgment  aforesaid  was  given  for  the 
said  plamtifF  against  the  said  defendant. 
Joinder  in  error. 
The  case  was  now  at^ued  by — 
Mr,  Campbell  for  the  plaintiff  in  error. — 
Though  the  consideration  for  the  bond  is 
here  expressed  to  be  natural  love  and  affec- 
tion borne  by  the  son  to  his  mother,  yet  the 
annuity  was  granted  with  reference  to  a 
pecuniary  consideration,   capable   of  being 
reduced  to  a  definite  sum  at  the  time.     The 
grantee  did  not  give  1,000^.  to  the  grantor 
»>r  his  outfit  in  business  before  the  agree- 
ment was  made,  and  on  this  account  the 
judgment  of  the  Common  Pleas  in  favour 
of  the  grantee  is  impugned.     For  that  sum, 
together  with  the  profits  of  the  trade,  might 
both  have  been  ascertained  at  the  time  the 
bond  was  given.     The  plaintiff  must  show 
herself  to  be  witliin  tlie  exception  in  sec.  8, 
as  to  voluntary  annuities.  (7)      Now  if  A 
advances  to  B 1000/.  to  put  him  out  in  busi- 
ness, is  that  a  loan  or  a  gift  ?    In  'HutUm  v. 
Lewis^   an  annuity  granted  in  considera- 
tion of  resigning  a  school  to  the  defendant, 
was  held  good  ;  because  there  the  loan  of 
money  to  be  repaid  with  interest  by  grantor, 
was  in  his  option  afterwards,  and  formed 
no  part  of  the  consideration.    Cresptgny  v. 
JViittnoom  was  a  bare  case  of  an  annuity 
granted  in  consideration  of  giving  up  a 
proctor's  business  without  any  advance  of 
money  by  grantee.-    In  Horn  v.  Hom^  the 
plea  of  non-enrolment  of  memorial  was  held 
bad,  because  it  did  not  show  that  the  con- 
sideration was  pecuniary.     In  Dae  d,  John-' 
son  V.  Philips^  no  money  passed  between 
grantor  and  grantee ;    and  in    Crosby  v. 

(6)  No  entry  liaviDg  been  made  on  the  pottea  of 
the  fact  that  tiie  jury  were  discharged  of  giving  a 
verdict  on  the  3rd,  4th  and  5th  issues. 

(7)  See  Plowden,  376.— By  sUt.  17  Geo. «.  c 
26.  sec.  8,  nothing  in  this  Act  shall  extend  to  anjf 
voluntary  annuity  granted  without  regard  to  pecuniary 
oonnderationf. 


Arhwrightf  (8)  which  is  very  like  the  pre- 
sent case,  the  deed  was  held  void  for  want 
of  a  memorial. 

Mr,  Tindal  contri,  for  the  defendant  in 
error. —  The  second  plea  as  pleaded,  and  on 
which  alone  the  jury  have  given  their  ver- 
dict, does  not  bring  the  case  within  the 
act,  so  as  to  make  the  annuity  void  for  want 
of  enrolment  of  the  memorial.  The  impro- 
vident sale  of  annuities  was  all  that  was 
provided  against  by  the  act.  This  plea  in 
substance  states,  that  plaintiff  at  the  request 
of  her  two  sons  was  induced  to  sell  her 
business,  and  advanced  the  produce  to  them, 
and  that  it  was  then  on  the  aforesaid  consi- 
deration agreed  that  they  should  grant  her 
an  annuity  of  40/.  The  jury  found  that 
the  annuity  was  granted  in  pursuance  of  the 
agreement  and  in  consideration  that  the 
mother  at  some  antecedent  time  paid  this 
money  to  her  sons  to  set  them  up  in  the 
world.  This  finding  does  not  finally  bar 
the  plaintiff,  as  there  are  three  other  plea^, 
one  of  which  states  that  th^  annuity  was 
granted  for  a  pecuniary  consideration,  upon 
which  the  Court  may  award  a  venire  de 
novo.  (9) 

Chief  Justice  Abbott, — ^The  second  plea 
on  which  judgment  was  given  in  the  Court 
of  Common  Pleas,  does  not  bring  the  case 
within  Stat.  1 7  Geo,  3,  c.  26,  and  is  conse- 
quently no  bar  to  the  action.  The  pervad- 
ing object  of  that  act  was  to  prevent  the 
imprudent  sale  of  annuities.  Can  we,  on 
fairly  considering  this  transaction,  say  that 
this  annuity  was  granted  for  a  money  con- 
sideration ? — Afler  stating  that  Mrs.  Keats 
was  induced  by  her  sons  to  sell  her  trade, 
and  that  she  did  sell  it,  and  advance  the 
proceeds  to  her  sons  to  place  them  in  busi- 
ness, the  pl^a  goes  on  to  state,  that  in  con- 
sideration thereof,  it  was  afterwards  agreed 
that  each  son  should  give  her  a  bond,  with 
a  surety  for  payment  of  an  annuity  of  40/.« 
and  then  avers  that  the  bond  declared  on 
was  given  in  performance  of  the  agreement, 
and  for  the  consideration  aforesaid.  The 
replication  denies  the  plea  in  terms,  and 
issue  is  thereon  taken.  The  finding  of  the 
jury  hereon  in  fact  is, ,  that  the  bond  was 
given  in  consideration  that  Mrs.  Keats  had 
at  some  former  time  advanced  the  money, 

(8)  ^  Term  Rep.  603. 

(9)  A  court  of  error  has  this  power — See  th« 
authoridet  collected,  Tidd's  Prac.  7th  ed.  9t9« 
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and  Dot  that  at  the  time  she  made  the 
advance,  she  stipulated  for  the  grant  of  the 
annuity. 

Mr,  Justice  Bayhy, — ^There  most  be  a 
pecuniary  consideration  to  bring  an  annuity 
within  1 7  G.  3.  c.  26,  and  such  pecuniary 
consideration  must  appear  on  the  face  of 
the  plea.  If  this  money  had  been  advanced 
absolutely,  and  the  annuity  had  been  grant- 
ed in  consideration  of  such  advance,  I 
might  have  thought  it  required  enrolment 
within  the  act.  But  this  is  not  a  conditional 
advance,  or  bargained  for  at  the  time ;  and 
the  annuity  was  granted  independendy  of 
the  advance. 

The  cases  of  Crespigny  v.  Wittenoom  and 
HtUton  V.  LewU,  determme  that  even  were 
section  8.  left  out  of  the  act,  it  would  not 
apply  to  voluntary  annuities.  This  plea  is 
bad,  but  the  defendant  is  entitled  to  a 
venire  de  novo  on  the  other  pleas. 

Mr,  Justice  Holrayd, — ^This  plea  confesses 
the  acdon,  but  goes  to  avoid  the  plaintiff's 
right  to  sue,  by  avoiding  the  agreement  be* 
tween  her  and  her  sons,  and  must  be  taken 
strictly.  First  the  mother  gives  money  to 
her  sons  to  enable  them  to  go  into  trade ;  the 
sons  afterwards  grant  this  annuity  to  their 
mother  in  consideration  of  a  by-gone  trans- 
action ;  and  I  cannot  go  into  or  presume 
the  fact,  that  at  the  time  of  advancing  the 
money  this  annuity  was  agreed  to  be 
granted. 

Mr.  Justice  Littledale, — ^Thisact  was  pass- 
ed to  provide  against  the  sale  of  lifo  annuities 
by  needy  persons.  This  is  not  a  case 
within  its  purview,  for  the  grantee  advanced 
tlie  money  out  and  out :  nor  does  it  appear 
that  it  was  part  of  the  original  agreement 
that  this  annuity  should  be  granted. 

Accordingly, — 

The  judgment  of  the  Court  of  Common 
Pleas  was  affirmed  on  the  second  plea,  and 
a  tenhre  de  novo  awarded,  as  to  the  three 
pleas  on  which  the  jury  gave  no  verdict. 


&BX  0.   IKHABITANTS  OF  CHILLES- 


May*.  J     '""•<^) 

^         V  REX  0.  IMHA] 


INHABITANTS  OF  WINSLOW. 

An  infant  horn  in  marriage  and  un-emanr 
cipatedf  may  gain  a  settknient  by  hiring  and 
service  mth  a  parent. 


In  Rex  ▼.  Chiilerfardf  an  order  of  pardea 
for  removing  John  Bye  the  pauper,  from  the 
parish  of  B^thbnrgh  to  the  pariah  of  Chil- 
iesford,  in  the  county  d  Suffi>U^  was  con- 
firmed on  appeal  to  the  aesskma,  who^  how- 
ever,^ granted  a  case  for  the  opinion  of  the 
Court  of  King's  Bench  as  follows : — 

W.  Bye,  the  pauper's  fother,  beinga  marri- 
ed man,  was  setded  in  ChiDesford,  till  better 
than  fourteen  years  ago,  when  he  let  him- 
self to  Mr.  Taylor  of  Blythburgh  as  a 
shepherd,  and  lived  ihere  ever  since.  He 
was  to  have  for  the  first  year  40s,  for 
wages,  ten  coombs  of  wheat,  and  two 
coombs  of  barley  produced  on  the  form, 
the  going  of  thirty  breeding  ewes  worth  10/. 
a  year,  and  a  cottage  in  Blythburgh  rent 
firee,  worth  three  guineas  a  year.  The 
ewes  were.W.  Bye's,  and  fed  widi  Mr.  Tay- 
lor's sheep :  they  went  in  the  r  loming  to 
the  sheep-walk,  and  in  the  afternoon  the 
layers,  and  in  the  winter  on  the  turnips 
which  were  not  drawn ;  but  a  certain  por- 
tion of  the  turnip  field  was  hurdled  off, 
and  the  sheep  then  fed  on  the  turnips. 
During  winter,  when  firom  frost  or  snow  it 
was  necessaiy,  they  were  fed  with  hay, 
though  for  several  seasons  the  weather 
being  open,  there  was  no  occasion  to  feed 
them  with  hay.  The  cottaoe  waa  conve- 
nient for  W.  Dye  as  a  diepSierd,  being  on 
the  spot,  and  if  he  had  not  had  it  he  would 
have  had  more  wages.  (£) 

W.  Bye  hired  every  year  one  or  two 
pages  to  ^assist  him  in  his  business  as  a 
shepherd,  in  B,  and  about  nine  years  ago, 
when  one  of  them,  Jarvis,  was  to  leave, 
W.  Bye  agreed  with  his  own  son,  the  pauper, 
who  was  nineteen  years  of  age,  saad  un- 
emancipated  at  the  time,  to  serve  him  for 
a  year  from  Old  Midsummer,  in  lieu  of  the 
page  who  was  going  away,  at  the  same 

(1)  These  cases  tuniiiig  on  the  suae  pointt  wera 
sepentely  but  consecutiTely  vgued  on  the  suae  day» 
and  one  judgment  was  then  pronounced  to  role  both. 
Tne  aiguments  therafoiB  an  heie  oonscJidated. 

(S)  In  sopport  of  the  order,  Mr.  Marryti  con* 
tended  that  die  going  of  W.  Bye's  thirty  she^  with 
bis  master's  flock,  and  a  cottage  rent  free,  worth 
three  guineas  per  annum,  was  not  a  sufficient "  rent- 
ing of  a  tenement,"  to  give  him  a  settlement  in  B, 
and  dted  Rex  v.  BardweU.  t  Bar.  and  Cr.  161 ;  Hex 
V.  Oswald  Twisael,  4  Bum's  Just  24th  ed.  556,  559; 
Rex  V.  Sutton  St.  Edmund's,  1  Bar.  and  Cr.  Rep. 
536  i  Rex  e.  Kelstem,  5  Maule  and  Sel.  Rep.  136. 
But  the  Court  ga^e  no  ojnnion  on  this  point,  and  de- 
cided on  the  ground  above  repotted. 
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wagee,  8^  m  year,  ^idi  time  the  pauper 
served,  and  slept  ia  B,  being  then  unmarried, 
in  his  father's  house. 

In  Rex  V.  fVirulofp^  an  order  of  two  jus* 
tices  for  the  removal  of  Elizabeth,  the 
wife  of  T.  Lane,  and  their  two  diildren 
from  Winslow,  Bucks,  to  Beaulieu,  HantS) 
was  quashed  by  the  sessions,  subject  to 
the  opinion  of  the  Court  on  the  following 


T.  Lane,  the  pauper's  husband,  when 
about  fourteen  years  old,  being  then  un- 
emancipated,  was  hired  by  his  father,  who 
was  a  sawyer,  living,  but  not  settled  at 
Beadien,  to  assist  him  in  his  work  as  a 
sawyer.  A  contract  was  made  between 
them^  whereby  the  son  agreed  to  serve  the 
&ther  for  a  year,  at  ZL  10#.  wages,  his 
board  and  lodging  being  also  provided  by 
the  &ther;  he  served  the  year  with  his 
father  at  Beaulieu,  and  received  his  wages, 
and  at  the  expiration  of  this  contract,  served 
his  father  for  two  successive  years,  imder 
new  contracts  at  increased  wages.  The 
question  for  the  opinion  of  this  Court  was, 
whether  under  this  hiring  and  sM'vice  in 
Beaidieu  a  settlement  was  gained  by  T» 
Lane. 

Mr,  ScarleUj  Mt*  Marryotj  Mr*  Dooer^ 
and  Mr.  Momo  m  support  of  the  orders  of 
sessions. 

The  questioQ  is,  Whetiier  a  panqier  being 
part  of  his  father's  fiuaily  and  unemanci* 
paited,  gains  a  settlement  by  fairing  and 
service  for  a  year  with  his  fadier.  There 
is  no  case  in  which  it  has  been  held  that  a 
pauper  gains  a  settlement  by  serving  a 
Mier  under  a  contract  of  hinng  and  ser- 
i^ice,  unless  he  had  previously  acquired  a 
settlement  elsewhere  m  his  own  right.  The 
eases  of  Rex  t,  Missendm,  (2)  Rex  v.  Cheri^ 
jey,(3)  Rex  v.  Sew,  (4)  where  the  paupers 
had  previously  gained  settlements,  and  were 
therefore  efloaneipated,  are  diffewnt  from 
ahis  case  of  an  ^emancipated  minor,  whose 
father  most  9upport  him,  and  is  «ititled  to 
fais  earnings  even  if  made  in  service.  Nor 
in  Rex  v.  Cherteey^  does  it  appear  whether 
the  pauper  was  an  infant.  Here  the 
pauper  as  an  infant,  not  being  em  juris^ 
is  not  capable  of  entering  into  a  contract 
with  his  &ther. 


(«)  4  Burn'i  Justice.  t4th  edit.  34«. 

;3)  2  Tern  Rep.  ST. 

,4)  1  Bsrtu  and  Aid.  178. 

Vol.111.  K.B. 
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In  Rex  T*  BeaulieUf  (5)  an  inndided  sol* 
dier  having  leave  of  absence,  was  held  in* 
capable  of  gaining  a  settlement  by  hiring 
and  service,  not  being  rat  /urii,  to  hire 
himself  within  stat.  S  Wilhiun  and  Mary, 
c.  11.;  and  Lord  Ellenborough  dedared* 
that  in  order  to  gain  a  settlement,  a  party 
must  be  nw  jurisf  and  have  the  faculty  of 
disposing  of  his  own  service,  and  be  able 
to  give  die  master  a  qwd  pro  quo.  Now  ia 
this  case,  Uie  contract  of  hiring  and  service 
merges  in  the  rights  of  the  fiither  to  the 
son's  services,  and  is  not  the  absolute  and 
unqualified  hiring  contemplated  by  Lord 
Ellenborough.  Nor  could  the  pauper  give 
the  father  any  return  for  his  wages.  The 
policy  of  the  law  in  giving  a  settlement  by 
hiring  and  service,  appears  from  stat.  3  and 
4  WuL  3.  c.  11.  which  confines  the  power 
of  thus  gaining  a  settlement  to  unmarried 
persons  not  having  a  child'  or  diildren. 
The  object  of  that  act  was,  that  lawful 
children  of  paupers  should  not  be  a  bur* 
den  to  the  parish  into  which  the  parents  are 
hired :  and  where  collateral  circumstances 
have  provided  against  the  possible  occur* 
rence  of  such  a  contingency,  the  intent  of 
the  statute  is  satisfied.  It  has  therefinra 
been  held  that  a  widower  may  gain  a  set* 
dement  by  hiring  and  service,  if  his  chil* 
dren  are  emancipated  at  the  time  from 
which  he  engages  to  serve :  Rex  v.  Cow* 
beneybomet  (6)  But  the  proposition  on  the 
other  side,  if  admitted,  will  defeat  this  ob* 
ject  of  the  statute ;  for  it  will  be,'  that 
though  the  father  may  not  pay  lOL  per 
annum  for  his  residence,  or  be  intrusted 
with  any  parish  office,  yet  his  children  may 
be  hired  to  him,  each  to  perform  some  tri* 
fling  but  different  office  regarding  his  busi- 
ness, and  will  each  and  all  gain  settlements 
by  euch  services  in  a  place  where  the  father 
has  no  settlement. 

It  is  true,  that  a  minor,  though  uneman* 
dpated,  may  hire  himself  to  another,  and 
thus  gain  a  settlement ;  but  this  must  be 
taken  to  be  done  with  the  Other's  appro** 
bation ;  who,  if  he  afterwards  thought  the 
situation  improper,  would  have  a  right  to 
the  custody  of  the  child ;  though  it  may  be 
admitted  that  under  particular  circumstan* 
ces  he  might  be  restrained  by  this  Court 


(5)  SManle  snd  Sel.  Rep.ff9. 

(6)  10  East  Rep.  08. 
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from  exereuing  this  right  over  his  son  to 
the  disadvantage  of  the  latter.  Bat  the 
emancipation  thus  obtained  sub  tnodot  be- 
comes necessary  to  be  considered  with  re- 
spect to  settlements ;  for  the  child,  having 
become  tui  juris,  as  to  gaining  a  settlement, 
cannot  be  removed  with  the  father,  and,  the 
relation  to  his  fiither  being  broken,  as  far  as 
relates  to  settlement,  may  then  contract 
with  his  father. 

But  there  is  a  great  difference  between  a 
son  emancipated  and  settled  elsewhere  in 
another's  service,  and  a  son  unemancipated, 
living  with,  and  serving  his  father,  and  fol- 
lowing his  settlement.  Can  this  new  rela- 
tion contracted  under  his  father's  roof,  su* 
persede  that  parental  authority  which  still 
remains  in  the  unbroken  dependance  of  the 
son  ?  The  duty  to  maintain  a  child  is  not 
taken  away  in  all  cases  by  his  emancipation, 
nor  could  the  minor  contract  with  the 
father  under  whose  authority  he  is.  The 
futility  of  a  contract  between  a  father  and 
son  may  appear  from  the  familiarity  natu- 
ral to  their  relationship.  If  the  son  brought 
an  action  against  the  father  for  the  wages 
stipulated,  by  what  prochein  amy  must  he 
sue,  and  what  could  the  jury  find  ? 

[^Chief  Justice  Abbott, — No  action  would 
lie  by  the  father  against  the  son  for  breach 
of  the  contract  of  hiring :  but  the  remedy  is 
before  a  magistrate.] 

[^Afr.  Justice  Bayley. — Nor  has  the  master 
any  right  of  action  against  an  apprentice,  Oil^ 
bert  v.  Fletcher;  (7)  yet  the  contract  between 
them  is  binding,  and  may  be  enforced  by  a 
magi8trate.(8)  Any  argument  that  the  minor 
is  prevented  from  making  a  contract  with 
his  father  because  he  is  under  his  authority, 
would  apply  equally  to  apprenticeship  to  a 
father ;  a  practice  concerning  which,  though 
Stat.  5  Eliz.  c.  4.  makes  no  express  provi- 
sion, yet  is  there  recognized,  (9)  by  regu- 
lating what  person  may  be  taken  apprentice, 
unless  the  person  there  pointed  out  as 
master  shall  take  his  own  son.] 

The  remedy  by  an  apprentice  before  a 
magistrate  for  his  wages,  applies  only  in 
cases  ot'  apprenticeships  createil  under  the 
statutes  of  Elizabeth,  and  not  to  appren- 

(7)  Cro.C«r.  179. 

( U )  See  Statutes  «0  Geo.  S.  c.  19.  aec  4. ;  4  Geo. 
4.  c.  -2\?.  Mc.  1. ;  SS  Geo.  3.  c  57.  sec.  IS.  Bun's 
Jufttice,  Mth  tdit.  174»  175. 

(9)  5£lu.  C.4.  Mc.S7,i«9. 


tices  at  common  law.  Nor  is  k  doubted 
that  an  infent  may  make  any  contract  bene- 
ficial to  himself  with  a  stranger,  and  enforce 
it  by  action  in  the  name  of  his  next  friend. 
A  decision  that  a  settlement  by  hiring  and 
service  may  be  gained  as  here  contended 
for,  will  produce  great  litigation  and  great 
conflict  of  evidence  at  the  sessions,  as  to 
whether  there  existo,  in  fact,  a  bimdjiik 
contract  of  hiring  and  service  between  the 
parent  and  his  child. 

Mr.  Nolan  against  the  orders  of  sesswna 
in  Rex  v.  Inhabitants  of  ChiUesford, 

To  support  the  positions  urged  on  the 
other  side,  tJie  relation  between  a  parent 
and  child  is  assumed  to  be|Mri  passu  with 
that  of  husband  and  wife,  viz.  legally  in- 
capacitating the  one  from  making  a  contract 
with  the  other.  That  is  nowhere  laid 
down ;  and  it  is  admitted  to  be  quite  clear 
that  an  infant  may  make  a  contract  for  his 
own  benefit  with  a  third  person.  Thus  he 
may  bind  himself  apprentice  to  a  third  per- 
son, Newbury  v.  St.  Mary  in  Beading^  (10) 
Rex  V.  Saltern;  (11)  and  if  it  should  now  be 
held  that  an  apprenticeship  of  a  child  to  a 
parent  is  void,  it  will  subvert  the  interest  of 
an  infinite  number  of  persons  who  derive 
their  rights  of  freedom,  and  many  other 
privileges  in  corporations,  from  being  bound 
to,  and  serving  their  parents. 

If  a  minor  who  is  emancipated  may  gain 
a  settlement  by  a  bond  fide  hiring  and  ser- 
vice for  a  year  with  a  father,  which  ap- 
pears from  Rex  v.  Chertsey,  (12)  and  the 
other  cases  cited, — why  should  not  an  un- 
emancipated child  gain  a  settlement  under 
like  circumstances?  Suppose  that  betwe^ 
the  age  of  17  and  18  years,  a  pauper  is 
hired  by,  and  serves  a  stranger  for  a  year  ; 
and  after  that  service  hires  himself  to  hit 
father ;  does  his  emancipation  by  die  previ- 
ous service  make  any  dinerence  as  to  paren- 
ul  authority  under  this  second  engagement  ? 
Emancipation  can  make  no  diffisrence  in 
the  capability  of  parties  to  contract :  nor 
does  the  statute  of  William  make  any  diffe- 
rence, whether  a  person  hiring  himself  is  of 
age  or  not,  but  "  any  unmarried  person" 
is  within  its  provision,  and  ^ins  &  setde- 
ment  by  hiring  and  service.    Then  is  not  a 

• 

(10)  4  Bum's  Justice,  «4th  ediL  463. 

(11)  Ibid. 
(It)  Skpra. 
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fadier  capable  to  enter  into  a  contract  with 
his  son  ?  Is  not  their  relation  such  as  to 
make  it  beneficial  to  both  7  If  the  relation 
of  ]iarent  and  servant  necessarily  induced 
the  same  consequences  as  those  between 
master  and  servant,  the  case  might  be  dif- 
ferent ;  but  it  may  be  more  beneficial,  and 
is  not  immoral  or  inconvenient.  There  is 
no  real  distinction  in  the  nature  of  the  con* 
tract,  between  a  contract  of  hiring  and  ser- 
vice, and  a  contract  of  apprenticeship.  It 
is  granted,  that  an  uneroancipated  minor 
may  by  indenture  bind  himself  apprentice 
to  his  father,  and  it  is  a  common  practice  in 
towns  for  parents  who  liave  carried  on 
trades,  to  take  their  sons  apprentices  ;  now 
if  that  relation  may  exist  between  father 
and  son  under  a  binding  deed,  why  should 
not  a  minor  species  of  contract  take  place 
between  them  ? 

[He  was  then  stopped  by  the  Court,  as 
was  Mr»  Bligh  on  the  same  side  in  Rex  v. 
ike  InhahitanU  of  Window  J] 

Chief  Justice  Abbott. — I  am  of  opinion, 
that  in  these  cases  each  pauper  gained  a 
settlement  by  hiring  and  service  with  his 
£uher,  and  that  the  orders  of  sessions  must 
therefore  be  quashed.  It  has  been  con- 
sidered that  if  a  pauper  has  been  previ- 
ously emancipated  by  having  served  a  third 
person,  he  might  have  gained  a  settlement 
by  hiring  and  service  with  his  father. 
However,  emancipation  confers  no  capicity 
to  contract,  and  it  is  here  contended  that  he 
was  in  no  condition  to  contract  with  his 
father.  The  contract  of  an  infant  made  for 
his  own  benefit,  is  not  void,  but  only  void- 
able by  himself  at  liis  own  election,  and  it 
ia  in  this  point  that  the  contract  of  an  in- 
fiint  diflfers  from  the  case  of  the  soldier  al- 
luded to  in  argument,  (Id)  for  the  soldier  is 
under  the  paramount  dominion  of  another, 
the  Crown  having  a  right  to  his  services  at 
any  time,  and  therefore  a  contract  of  hiring 
by  him  is  inconsistent  with  his  previous 
engagement,  and  therefore  void.  If  there- 
fore an  infant  may  by  permission  of  his 
&tlier  enter  into  a  contract  of  hiring  and 
service  with  a  third  person,  why  may  he 
not  do  so  with  his  own  father  ?  Cannot 
the  father  assent  to  such  a  contract  by 
hiring  him  himself?  We  find  nothing  set- 
tled in  the  law  on  this  point :  but  we  find 


(it)  Rsxv. 


•upn. 


nothing  against  the  position  that  a  settle- 
ment may  be  gained  under  such  a  contract. 
It  is,  however,  urged  against  the  laying 
down  of  such  a  rule,  that  it  will  affb^  a 
mode  of  procuring  a  setdement  for  a  son 
where  the  father  has  none  himself,  from 
which  the  son  might  derive  it.  But  other 
cases  of  a  like  sort  already  exist.  It  has 
been  also  put  very  strongly  by  Mr,  Dover, 
that  many  questions  may  arise  at  the  ses- 
sions, and  much  confusion  and  litigation  be 
caused,  if  we  decide  that  a  settlement  may 
be  so  gained :  this  may  or  may  not  be  the 
case ;  but  whenever  a  question  of  the  kind 
arises,  the  sessions  must  look  narrowly  at 
the  evidence  of  facts,  and  see  if  there  is 
truly  a  contract  of  hiring  and  service.  In 
order  to  discover  that,  the  sessions  must  in- 
vestigate in  what  particulars  the  fiither  had 
the  power  or  occupation  for  employing  a 
hired  servant  at  all,  and  if  he  had  not  em- 
ployment for  his  son,  such  as  a  servant, 
they  may  conclude  that  there  was  no  bond 
fde  contract  of  hiring  and  service.  In  the 
case  of  the  shepherd,  (14)  now  before  the 
Court,  there  appears  a  bondfde  hiring  and 
service  ;  for  there  the  son  was  hired  by  his 
father  as  a  servant  in  the  room  of  another ; 
on  his  leaving  the  place  in  which  he  had 
lived  at  yearly  wages.  In  the  other  case 
of  the  sawyer,  (15)  the  hiring  of  his  son  by 
the  fiither  seems  quite  bond  fide ;  two  per- 
sons, one  of  whom  may  be  less  able  and  youn- 
ger than  the  other,  are  always  required  at 
that  trade ;  and  it  is  a  very  strong  case,  for  an 
increase  of  wages  is  found  to  have  been 
stipulated  for  at  the  end  of  each  year. 
Had  any  pretence  from  which  fraud  could 
be  inferrea  appeared  to  the  sessions,  they 
would  have  found  otherwise  than  they  have 
done,  and  that  the  father  had  not  occasion 
for  such  assistance. 

Mr.  Justice  Bayley, — ^This  is  the  first 
time  that  this  question  has  come  before  the 
Court,  but  I  think  that  in  each  case  the 
son  was  capable  to  make  such  contract  with 
his  father,  and  that  all  the  legal  conse- 
quences arising  from  such  a  contract  ensue. 
He  may  certainly  work  for  a  stranger,  and 
though  that  may  be  supposed  to  be  gene- 
rally by  his  Other's  permission,  yet  it  need 
not.     Thus  an  infiint  lefl  on  the  world,  at 


(14)  Rex  V.  ChiUesfard,  sapnu 

(15)  Rexv.  Winilow,  sapnu 
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ft  great  distance  from  his  fiither,  hires  Bii 
sehf  and  serves  for  a  year ;  this  is  a  con- 
tract beneficial  to  himself,  and  he  wiU  gain 
a  settlement ;  and  he  may  claim,  insist  on, 
and  sue  for  wages :  so,  though  no  action  lies 
against  him  for  not  performing  his  con- 
tracty  he  will  be  liable  to  the  enactmentsof 
all  statutes,  regulating  masters  and  serrants. 
Then  if  he  hires  himself  to  his  father,  the 
father  cannot  be  liable  to  an  action  bf  hia 
son  for  wages,  but  to  the  jurisdktion  of  the 
m^pstrates  under  those  statutes.      Then 
arises  the  question,  whether  the  relation  of 
father  and  child  destroys  that  cafMidty  to 
contract.    In  the  case  of  step-children,  it 
is  clear  that  it  does  not :  Rex  v.  St.  PeUv^s% 
Dorchester;  (16)  nor  in  the  cases  of  natu« 
ral  or  emancipated  children.     The  same 
objection  of  Inirdening  the  parish  by  the 
father's  consent,  most  apply  to  the  step- 
child and  the  emancipated  child,  as  in  this 
case.     In  contracts  of  this  kind,  the  ses« 
sions  most  inquire,  whether  in  fact  there 
e&ists    a  contract  of  hiring  between  the 
parties  at  all:   and  if  the  service  is  not 
oonAJide^  but  pretended,  they  must  decide 
against  the  settlement.     Again,  if  the  wages 
are  only  commensurate  with  the  mainte- 
nance of  the  infant,    the  sessions  should 
inquire  if  the  transaction  is  fraudulent ;  but 
if  they  are  larger  than  the  maintenance,  it 
may  give  the  father  a  beneficial  control  over 
the  good  behaviour  of  the  son  in  his  service. 
If  a  bondJUie  hiring  exists,  it  produces  new 
rights  and  new  obligations;  it  gives  the 
father  a  higher  control,  which  may  be  miHre 
beneficial  to  the  son,  in  inducing  the  fother 
to  keep  him  at  home  as  his  servant,  instead 
oi  sending  him  elsewhere  to  be  subject  to 
similar  obligations;  and  in  giving  him  a 
right  to  wages  and  a  settlement  in  me  parish 
where  he  serves. 

Mr.  Justice  Hohroyd  concurred. 

Mr,  Justice  Littledale. — ^There  is  by  law 
a  species  of  service  which  mav  be  exacted 
f^om  a  son  by  his  fother  while  dwelling  with 
him.  Thus  in  an  action  for  seductionf  the 
residence  of  the  daughter  with  her  parent 
is  enough,  from  which  to  presume  a  certain 
degree  of  service,  or  in  the  cases  of  daugh- 
ters of  persons  in  higher  ranks  in  life,  it 
would  be  impossible  to  prove  the  necessary 
averment    of  per    quod  servitium  amisii, 

(16)  1  Bit.  Rep.  445;  4  fium'i  JotCice,  960, 


Then  if  there  be  any  speciee  of  service  doe 
by  law  firom  the  dnld  to  the  psrent  while 
imder  his  coof^  why  may  not  the  child  con- 
tract to  render  him  other  services  for  cer* 
tarn  wages?  This  wiU  be  beneficial  to  the 
child,  while  it  subjects  him  to  the  atamisa 
respecting  master  and  servanti  If  in  point 
of  law,  an  in&nt  may  thus  hire  himarlr,  the 
statute  of  William  applies  and  coofors  a 
settlement.  Inconveniences  may  reaidt 
firom  thia  decision,  but  the  sessii 
dispose  of  theas,  for  neither  the 
nor  statute  law  say  that  such  a  centrack 
shall  not  be  binding. 

Orders  of  Sessions  quasheJ, 


1825 
May 


u 


REX  e.  INHABITANTS  OV  BOTS- 
FORB. 


A  pauper  was  hired  thiree  weeke  hrfcre 
Martinmas,  to  go  hUo  tke  service  a  week 
after  Martinmas,  at  4L  wageSf  and  reeeiped- 
Is.  earnest^  wiihout  any  time  mentioned  /or 
duration  of  the  service.  The  pauper  entmeA 
the  service  under  the  above  hiring  ;  and  on 
the  same  day  his  master  toU  him  it  was  asi 
the  custom  in  that  parish^  to  hire  vervamte 
for  mors  than  jifUf-ine  weeks  ;  thmt  he  for* 
got  to  men^on  t<  whon  he  hired  him ;  and 
therefore^  t/*  he  had  no  obfeUion^  he  would 
hire  him  again  then  for  J^f^^ne  weeks  ai  the 
same  wages^  and  give  him  another  sidilkig 
for  earnest.  The  pauper  oeeeptedAeeamestf 
and  served  till  the  day  i^ter  Marlinmatf 
1818«  There  was  noif  therefore,  a  year*o 
service : — The  Sessions  held  there  was  a  die* 
solution  of  the  orighwl  eontraet,  and  noi  a 
dispensation  fvith  the  week^s  service.  Thio 
is  a  question  (^fact ;  and  the  Court  of  King's 
Bench  refused  to  disturb  their  deeision* 


The  pauper,  J.  Whitehead,  and  Mary 
wife,  were  removed,  by  order  of  two  justioea» 
from  the  pariah  of  Botsford,  in  Leicester- 
shire, to  the  parish  of  East  Bridgeford,  in 
Nottinghamshire,  which  order  was  quashed 
on  appeal,  subject  to  the  foUowii^  case:'—. 

The  pauper  was  hired  at  the  Bia|^iaBl 
Statute  Fair,  which  happened  about  thie^ 
weeks  before  Martinmas,  1818,  to  serve 
one  Huskinson,  of  East  Bridgeford,  as  ser- 
vant in  husbandly,  for  iL  wi^es,  and  re- 
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mVtA  \s»  eunest,  without  may  tine  bei&g 
mentioned  for  the  daration  of  the  service* 

He  was  i»  go  iota  the  tenriee  about  a 
week  after  Martiranaa,  which  it  in  diat 
country  the  regular  time  itn  hnaboDdiy 
anrrattCa  to  enter  their  plaoet*  The  paaper, 
OB  bia  exaninatioa  by  the  reapondenta^ 
proved  that  he  entered  the  aervice  a  week 
after  Martimnasy  1810;  and  that  hia  maatcr, 
OK  the  day  he  oame»  aaid  to  hiny  *^  It  ia  not 
the  custom  to  hire  servants  in  this  parish 
fiiv  more  thaa  fifty-onr  wedks^  which  I  for- 
got to  mention  to  yom  at  the  time  I  hired 
you  at  Bingham  Statutea;  and  therefore^ 
if  you  have  no  ob|eetieii»  /  nmst  hire  you 
€frttk  f(rit  ffiy'ime  wedkr,  and  give  you  an* 
other  ahiUiing  for  earnest ;"  that  the  {MOipsv 
theft  acoeptai  tha  shilling  for  earaast,  and 
nevwr  left  the  aarvioe,  bat  remakied  » it  at 
East  Bsidgeferd,  till  the  day  after  Mattin* 
maa,  1819,  when  he  qaitted,  having  first 
received  his  whole  year's  wages. 

JIfr.  iScurleM,  Mr*  ManrioUf  and  Mr^ 
Humfreiff  in  aopport  of  the  order  of  aessions* 
—^Firsty  there  was  nohinng  for  a  year;  And, 
secondly^  there  was  no  aervice  for  a  year, 
under  a  yearly  hiring*  By  staC  1  Jae.  9. 
c  17.s.8^aDdbeforestat.8and4W.&M. 
c  11»  su  7«  a  person  hired  Ibr  a  year  must 
have  given  notice  of  having  served  forty 
days  in  the  parish,  in  order  to  have  gained  a 
aettlement  there :  the  Court  has  construed 
the  acta  in  finrowr  of  settlements.  In  Rex 
▼«  7;yrisy,(l)  ifaa  sessions  had  found  the  fact 
that  there  wm  ahiring  and  service  for  a  year ; 
but  here  they  find  tibere  waa  no  hiring  for 
a  year.  Then,  if  the  contract,  being  in- 
definite, was  a  hiring  for  a  year,  there  waa 
no  service  for  a  year  under  it.  Some  kind 
of  residence  under  that  hiring  would  be 
necessary  to  connect  the  service  with  it : 
Xex  V.  Apethorp^f  (2)  and  Rex  v.  Denham, 
(8)  But  here,  on  me  same  day  on  which 
the  pauper  came  to  his  master's  house,  a 
dissolution  of  the  old  contract  took  pbce, 
and  a  new  bargain  was  made  for  fifty-one 
wedu.  Nor  did  he  then  serve  a  vriide 
year. 

Mr.  S.  M.  PkiUippe  and  Mr.HMuard, 
contriU^^Here  the  hiring  being  general  waa 
for  a  year :  there  has  bl^n  a  service  under 
it  for  a  day  at  least ;  and  what  then  took 

(1)  4  Bwrn.  &  Aid.  Rep.  624^ 
(S)  S  Bam.  &  Ckb.  Rep.  892. 
(^  XBlMite4(8aw.Bep.ttt. 


place  may  be  conndered  as  u  dispensation 
with  the  week's  service*  In  Rex  v.  JVifir 
tersetif  (4)  there  was  a  complaint  by  a 
master,  tluit  the  servant  had  not  come  at 
die  time  fixed  for  beginning  his  service ; 
but  here  be  was  received  without  objcctioii 
or  complaint,  which  makes  a  dispensation* 
Then  came  a  fiwsh  hiring  for  fifty-<me 
weeks,  and  a  aervice  under  it,  which,  ac- 
cording to  Rex  V.  FiUomgleif,  (5)  maty  be 
coupled  with  aaervioe  of  tour  ^lys,  under  a 
previous  hiring  for  a  3^ear* 

[ilfr.  JuUke  Bmyky  .>*^ln  Rex  v*  FUht^ 
ley  there  was  a  service  of  a  whole  year  after 
the  second  fairing :  here  there  inns  a  second 
hiring,  and  an  additional  w«^  given  to  the 
servant  at  the  end  of  the  year.} 

Chief  Justice  AhhoU, — ^The  conclusion  of 
the   Sessions  was   right.     There  was  an 
original  contract,  whidi  operated  as  a  hiring 
for  a  year ;  but  the  service  under  it  was  a 
service  commencing  one  week  after  Mar- 
tinmas.    Tlie  pauper  appears  to  have  been 
hired  three  weeks  before,  but  was  not  to  go 
into  the  srtvioe  titt  a  week  after  Martinmas. 
There  is  nothmg  to  show  that  die  service 
was  to  commence  earlier  than  that  time  ; 
therefore,  if  there  was  a  hiring  for  a  year, 
to  begin  a  week  after  Martknnaa^  there  has 
been  no  service  for  a  year.    Is  there  airy 
evidence  of  dispensation  with  the  service 
for  the  last  week,  or  of  a  dissolndcm  of  the 
original  contract  ?     It  appears,  that'^on  the 
very  day  on  which  die  pauper  arrived  at 
his  master's  house^  a  new  agreement  waa 
made  for  fifty-^ne  weeks,  and  the  pauper 
accepted  a  shilling  aa  earnest  thereof.     If 
this  were  a  fraud  it  should  have  been  found 
by  the  sessions,  being  a  matter  of  foct ;  and 
as  thev.faave  not  done  so,  we  cannot.  This^ 
then^  n  a  dissohidon  of  the  original  hiring, 
and  a  substiCntion  of  a  new  contract  in  lieu 
thereo£ 

Mr.  Jmetioe  i?a«2sy.-^This  was  a  point 
for  the  decision  of  the  sessions,  whose  duty 
it  h  to  decide  questions  of  fact,  and  not  to 
send  them  up  to  tfais.court,  at  a  great  and 
mmeoessary  expense.  If  there  is,  in  fiiet, 
a  known  custom  within  a  parish,  that  ser- 
vants are  aUowed  a  week  at  the  commence- 
ment or  end  of  their  service,  to  see  their 
ficiendai  a  goieral  hiring  woidd  be  a  hiring 


(4)  4  Bun'i  Justice,  UXh  edit.  415. 
(S>  1  Bare.  &  AM.  Rep.  319. 
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for  the  customary  period,  viz.  fifty-one 
wedu ;  but  that  is  hot  stated  in  the  case. 
There  may  certainly  be  a  dispensation  with 
the  service,  or  a  diwolution  c^  the  contract 
at  any  period  of  the  year :  fdiether  there 
was  such  dissolution  in  this  case,  the  ses- 
sions were  to  determine ;  and  they  do  not 
seem  to  have  come  to  a  wrong  condusion*. 

Mr.JuitkeHolrmfd. — The  original  hiring 
was  a  hiring  for  a  year  ;  and  my  impres* 
sion  was,  that  if  it  had  been  stated  in  the 
case,  that  the  service  was  to  begin  at  Mar* 
tinmas,  but  that  the  master  had  given  the 
pauper  a  week's  leave  to  go  to  his  friends, 
there  would  have  been  a  service  for  a  year 
under  it  by  dispensation. 

Afr. /flwitceZtilMafe  concurred. 


Order  of  Sessions  confirmed. 


iBftB,        \       REX  V.    IMBABITAKTS  OF 

May  7.   3  pindon. 

The  forty  days*  reudenee  necesffiiry  to  ob- 
tain a  settlement  by  hiring  and  service^  may 
be  under  different  yearly  hkringSf  but  must 
be  within  the  compau  of  a  year* 

W.  Steff  was  removed  by  order  of  two 
justices,  from  Redgrave  in  SuficA,  to  Fin* 
don  in  Sussex,  which  order  was  confirmed 
on  appeal  to  the  sessions,  subject  to  the 
opinion  of  the  Court,  on  the  following  case : 

The  pauper,  W.  Stefi*,  was  hired  by 
Mr.  V.  on  2d  November  1807,  for  a  year, 
served  the  whole  of  that  time,  and  after* 
wards  continued  in  his  service  under  sue* 
cessive  yeariy  hirings,  till  ftd  November 
1811;  He  was  then  hired  again  by  Mr.V. 
ibr  another  year.  He  served  Mr.  V.  at 
St.  Peter's  in  the  East,  in  the  city  of  Ox* 
fi>rd,  from  the  said  2d  November  1811,  to 
14th  April  1812.  They  travelled  tUl  2d 
November  1812.  He  was  then  again  hired 
by  Mr.  V.  for  anodier  year,  and  travelled 
about  with  him  till  20th  December  1812, 
when  they  arrived  at  Findon  in  Sussex,  (the 
appelant  parish)  where  they  staid  more  than 
forty  days.  The  pauper  afterwards  accom- 
panied Mr.  V.  to  the  said  parish  of  St. 
Peter's  in  the  East,  m  the  city  of  Oxford, 
where  they  continued  firom  25di  February 
to  2d  April  1818,  a  space  of  thirty-eight 
days ;  and  on  2d  Anril  1818,  left  Oxford 
for  another  place,  wWe  they  continued  tjU 


2d  May  fiillowing  (thirty  days)^  when  Aey 
parted  by  mutual  consent. 

Mr.  Nolan  and  Mr,  B.  Andrems,  in  sup* 
port  of  the  order,  u^ed,  that  the  last  set* 
donent  gained  by  the  pauper  was  at  Fiodoii, 
where  he  served  forty  days  under  the  last 
year's  hiring.  It  was  held,  in  Rexr:  Den^ 
Aafii,(l)  that  the  forty  days'  residence  raiust 
be  within  the  compass  of  a  year ;  but  not 
under  two  different  hirings,  as  must  be 
contended  on  the  odier  side. 

Mr.  Courihope  contrft. — ^The  pauper,  oa 
2d  April  1818,  left  Oxford,  having  rended 
there  finty  days,  within  the  compass  of  a 
year,  (viz.  from  2d  April  1812,  to  14th 
April  1812,  and  from  25th  February  to  2d 
April  1818,)  the  hitter  part  of  that  service 
being  under  a  yeariy  hiring.  He  was  then 
settled  at  Oxford,  and  cannot  be  settled  at 
Findon,  as  he  never  returned  thither. 

Per  Curiam^ — ^It  has  never  been  held 
that  the  forty  days'  residence  must  be  under 
the  last  year's  hiring.  The  settlement  is 
clearly  in  Oxford,  the  pauper  bavins  resid- 
ed there  more  than  forty  days  within  the 
last  year  of  his  service,  and  having  gainsd 
no  subsequent  settlement.  The  point  was» 
in  effect,  decided  in  Eex  v.  Denham. 

Order  of  Sessions  quashed. 


1825 
May 


U 


RXX  V.  THB  CHUBCHWAKDBKS 
AVD  OVXasaBBS  OF  THK 
9AMXKB  OV  STOW. 


An  occupation  for  less  than  a  year  of  a 
tenement  of  more  than  10/.  valuer  under  a 
hiring  for  a  year^  may  he  coupled  with  a 
similar  occupation^  under  a  subsequent  yearly 
hiring  of  the  same  tenement,  so  as  to  satisfy 
stat,  59  Geo.  3.  c.  50.  s.  1,  and  gain  a  set^ 
tJement,  rent  having  been  paid  for  the  whole 
period. 

Joseph  Asfaton,  Ann  his  wife,  and  their 
diree  cnfldren,  having  been  removed  by  an 
order  of  two  justices,  from  the  township  of 
Stomton*upon-Stow,  in  the  county  of  Lm* 
coin,  to  the  paridi  of  Stow,  in  the  same 
ODim^ ; — ^upon  appeal,  the  sessions  quasli- 
ed  the  order,  subject  to  the  opinion  of  the 
Court  on  the  following  case :— ^ 

The  pauper,  on  21st  May  1820,  took  a 

(1)  1  Mavis  It  Mwi  Bi&p.  2ti^ 
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house  and  land  in  the  appeUant  parish,  at 
-15/.  rent,  for  one  year,  from  the  preceding 
1st  May  to  Ist  of  May  18iei ;  and  at  May- 
day 18^1,  he  took  the  same  again  at  the 
same  rent,  for  the  year  then  ensuing.  He 
occupied  the  house  and  land  from  Uie  21st 
May  1820,  till  five  months  after  May-day 
1821,  and  paid  the  whcde  rent  during  that 
time. 

Mr,  Balguy  and  Mr,  HUdford,  in  sup- 
port of  the  order  of  sessions. —-4Stat.  59 
Geo.  8k  c.  60.  enacts,  *'  that  after  the  pass- 
ing of  that  act  (vis.  July  2,  1819),  no  per- 
aon  shall  obtain  a  settlement  by  renting  a 
tenement,  unless  it  shall  l^  a  house  or  land 
btmd  Jide  hired  by  such  person,  at  and  for 
the  sum  of  10/.  a  year  at  the  least,  for  the 
term  rf  cne  whole  year ;  nor  unless  such 
house  shall  be  held,  and  such  land  occupied, 
and  the  rent  for  the  same  actually  paid  for 
the  term  of  one  whole  year  at  the  least." 
Here,  the  house  and  land  were  hired,  and 
the  rent  was  paid  for  a  whole  year;  hut 
the  occupation  was  not  for  that  term.  The 
occupation  was  for  a  year  in  all ;  but  under 
two  separate  terms  which  cannot  be  coupled. 
Services  under  separate  hirings  have  been 
held  to  connect,  so  as  to  gain  a  settlement 
under  8  and  9  W.  8.  c.  80.  s.  7. ;  but 
the  judgments  in  Rex  v.  FdUmgley  (1) 
show,  that  though  the  Court  felt  it  expe- 
dient to  adhere  to  former  decisions,  they 
would  be  averse  to  establish  a  similar  doc- 
trine in  a  case  which  is  rei  mtegra, 

Mr.  N.  R.  Clarke  and  Mr.  Amos  oontrli. 
— ^The  word  term  here  means  period.  In 
Rex  V.  North  CoUmgham{2)  this  statute 
was  held  to  be  combed  widi,  by  holding 
together  for  a  whole  year,  sevenl  tenements 
taken  at  different  times,  and  amounting  in 
all  to  10/.  value.  The  only  difference 
between  the  cases  is,  that  in  Rex  v.  North 
CoUinghamt  the  pauper  hired  for  a  year, 
at  different  times,  two  different  tenemento ; 
while  in  this  case,  he  twice  hired  for  a  year 
the  same  tenement :  the  occupation  in  both 
eaaes  being  for  a  year  under  both  the  hirings. 
The  statute  should  be  construed  in  favour 
c»f  the  settlement,  for  the  right  to  be  irre- 
moveable  is  a  common  law  right,  not 
originating  in,  but  detracted  from  by  sta- 
tute. (8) 

Cl)  1  Bum.  &  Aid.  Rep.  819. 

<S)  1  Bam.&CR&578.  ' 

(S)  Vis.  Stat.  13  Md  14  Cw.  t.  c.  19.  •.  1.  kc. 


Chief  Juttice  Akkatt. — ^I  am  of  opinion 
that  the  construction  of  the  act  has  been 
mistaken  by  the  sessions,  and  that  a  settle^ 
ment  was  gained  in  Stow.  That  act  is  here 
satisfied  by  the  hiring  of  a  house  and  land 
for  a  whole  year,  at  a  rent  exceeding  10^, 
there  having  been  a  bond  Jide  occupation, 
and  rent  paid  for  more  than  a  year.  If  the 
intention  of  the  legislature  IumI  been,  that 
the  hiring,  occupation,  and  payment  should 
be  for  the  same  year,  the  words  "  the  term 
of  one  whole  year  "  mi^t  easily  have  been 
changed  to  **  tne  said  term,"  or  "  such  term," 
and  thus  have  identified  the  year  of  occu- 
pation and  payment  of  rent,  with  that  spe- 
cific year  for  which  the  hiring  was  xnade. 
.  Mr.  Justice  Bayley. — Before  59  Greo.  8. 
c.  50.  passed,  a  tenement  need  not  have 
been  hired  for  any  specific  period  ;  but  the 
m^re  occupation  for  forty  days  of  one  or 
more  tenements  together,  of  the  value  of 
10/.  per  annum,  sufficed  to  confer  a  settle- 
ment. (4)  Then  by  59  Geo.  8.  c.  50.  the 
tenement  must  consist  of  a  house  or  land, 
or  both, — must  be  hired  for  a  year,  occu- 
med  finr  a  year,  and  rent  paid  for  a  year. 
The  case  of  Rex  v.  North  CoUmgham  de- 
cided, that  the  hiring  need  not  be  of  one 
entire  tenement;  and  it  may  be  collected 
from  that  case,  that  the  holding  of  the  seve- 
ral tenements  need  not  commence  at  one 
time.  If  a  different  construction  were 
adopted,  a  man  hiring  land  at  Michaelmas 
for  a  year,  at  Oi.,  and  hiring  other  land  of 
like  value  at  each  quarter,  might  occu|^ 
the  whole  for  five  years,  and  pay  rent  for 
the  same  time,  without  gaining  a  settle- 
ment, unless  the  occupation  under  different 
hirings  can  be  connected.  I  think  it  may ; 
and  that  a  settlement  was  accordingly  gain- 
ed in  Stow. 

Mr.  Justice  Holroyd.'^The  act  is  restric- 
tive of  settlements,  and  we  must  construe 
it  strictly.  Its  words  are,  however,  com- 
plied with :  for  if  the  hiring  and  occupa- 
tion had  been  meant  to  be  for  the  same 
term,  the  words  **for  the  said  term  "  would 
probably  have  beoi  inserted.  Besides,  the 
words  nor  unless  divide  the  sentence,  and 
exclude  the  construction.  The  dicta  as  to 
8  and  9  Will.  8.  c.  80.  s.  4.  do  not  here 
apply ;  the  servant  must,  by  that  act,  be 


(4)  Rex  V.  RiBgwood,  1  Maole  5c  Sehr.  R«p.  581. 
Rex  V.  WMt  CnoNTO*  t  id.  18t. 
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Ured  fi>r  a  ye«r,  and  oMtiiMie  and  abide  m 
the  same  service  for  a  whole  year;  from 
whidi  k  adght  be  atrongly  sapposed,  that 
4be  iegiehture  meant  the  «aaie  service  which 
the  party  was  hired  to  dei,  via.  ayeor/jfser- 
viae.  But  this  act  does  not  require  the 
ocoapaftion  to  he  for  the  mmie  tenn  as  the 


Mr*  Justice  IMUak  concuiml. 

Order  of  Setsitms  quashed. 


} 


Aprils  >  wABBuavoa  «.  store. 
May  10. 

Two  pardes  agreed^  by  wridng,  not  under 
sealf  to  refer  tfteir  ^fferences  to  the  arhUra' 
turn  of  C.  if.,  aud  hound  thenuehes  mutualiy 
m  a  penalty  for  the  true  and  faithful  06- 
servtmce  and  performance  of  the  aivard  to  be 
wade  by  him : — HeU  that  a  revocation  of 
t/le  submission  is  a  breach  of  the  agreement^ 
and  incurs  the  penalty. 

DeaUsraiium'^ln  debt,  on  agnement, 
dated  filst  Mavch  ifi24,  whereby,  after  rt- 
ciking  that  diflbpeoces  had  eaasted  between 
the  partiea,  and  that  the  plaintiff  had  brought 
«i  actian  against  the  defendant,  they  agreied 
«eU  and  tndy  to  ^observe,  peffimn,  and 
iceep  the  awani,  order,  aid^itnunent,  and 
final  detsmiination  of  CSL"  conoeming  the 
said  action,  snch  award  .being  agreed  to  be 
made  withbi  a  certain  time ;  "  jmd  each  of 
the  said  parties  did  thereby  bind  himself 
and  his  -execalom  and  adnunislratara,  unto 
the  other  of  them,  his  executors  and  admi- 
nistzatora,  in  the  penal  sum  of  lOOiL,  lor 
the  true  and  &khful  observance  and  per*' 
formance,  on  their  respective  parts,  of  the 
award  and  determination  whidi  Mioald  be 
snade  as  aforesaid.''  The  plaintiff's  per- 
Ibrmanoe  of  the  agreement  was  avearred* 

^rfiflc^*— lliat  the  defendant,  before  the 
expiration  of  the  time  for  making  the  award, 
did  hinder  and  prevent  the  said  C  S.  from 
making  his  award,  in  thia,  to  wit,>*4that,  on 
&C.,  at  &C.,  the  defimdant,  by  a  certain 
deed  poU,  sealed  with  his  seal,  did  rescind, 
revoke,  and  make  void,  all  power  and  aa* 
ihority  whatever  given  by  him  to  the  said 
C.  S.  by  the  iiaid  agreement,  whereby  actio 
accrevit  to  demand  and  have  the  aiun  of 
100/.  in  the  agceement  mentioned. 


Denmrrer  and  joinder* 

Mr,  Campbell  in  support  of  the  demns- 
— Thia  action  is  ddk  <aiain|iie  eontract^ 
for  recoveiy  of  a  penrity  fated  in  tfaeagiue^ 
ment  dediued  upoiu  The  dedaralieft  hi 
efiect  assigns,  by  w^  of  bneacht  tfaait  list 
defendant  hindeMd  Ae  award  jheoi  being 
naade^  by  levokiaa  the  arbitsatar'a  aadbn- 
rity  by  deed  poll  under  aeal.  But  the 
penalqr  applies  only  to  thenoD-pexfarmanoe 
ef  an  au^ird  la  he  mad&  Asoumpsit  for 
dsmays  is  the  remedy  Ibr  bneadi  of  die 
implied  promise  not  to  revoke  the  sub- 
mission which  arises  from  the  agreement 
Herev  the  defendant  sues  in  delK  fiw  ike 
penaky.  The  thing  stipuiatnd  is,  ihal  die 
pkintiff  and  the  defimdani  inspeclively 
**  should  and  wvndd  well  and  tndy  ehaerfu, 
fietfemw  and  kecB  -the  award*  osdar,  axh^ 
trament,  and  feaal  dateitniaatinn  of  C.S*" 
The  usual  fena  <of  an  arhimtiaA  bond  qo»> 
tains  a  caiiditioBi»  that  the  parties  AsU 
**  stand  to  and  abide"  the  award :  and,  in 
debt  on  aneh  a  bond*  it  has  keen  held*  in 
Viuyar's  ca«c;(l)  diat,  hy  the <countrr,manii 
or  jrevocationof  the  power  <^  the  arbitrator, 
the  obligee  shall  tab  the  homfit  of  tte 
bond,  as  for  oanditkNi  bonkens;  but  that*  if 
the  9i^Qrds  are  merdy  *  observe,  |>erferm, 
fiilfi),  and  keep"  the  awasd,  as  in  this  caae, 
ihecondition  isjMtbnlkeiv  mdeaaaaawaad 
is  made  and  not  perfoinwdL  Again,  the 
Year  Book,  cissd  in  Vempie  c«se»  (2)  aqps, 
"  If  I  am  hound  to  aland  to  the  anmcd 
whidi  J.S*  sbfU  make,  I  eminat  dischaq^ 
that  ncfaitramaat,  beoinae  I  am  hound  io 
«tead  to  his  awaad  s  iuli^it  hefni(AoutoN&- 
lfal•Qa,itiB  otherwise;"  and  it  waanaolved, 
"  that  in  both  aaaes,  the  nudiority  i£  the 
arlMtrator  mi|^  be  revoked  \  hi*  in  the 
one  case,  the  party^  shall  Surfeit  Us  bond  ; 
and  in  the  other,  he  shall  lose  nothing,  Ibr 
.ea  audi  fti&mkffionr  non  oritur  actiob^^d) 
^ow,  this  ease  amounts  Io  nothing  aMnoe 
than  a  mutual  pramise,  that  eadi  mil  pay 
the  other  a^sum  of  anney,  if  dm  aihiti attar 
^mH  so  mahe  his  award.     In  MmA  v« 

(1)  8  lUp.  82.  7  Jac  3d  renlotioa. 

(S)  5£dw.4.  5  b.  A.D.  1464-5.   BRep.  et  a. 

(3)  The  action  tA  assumpsit  on  an  implied,  or 
even  on  a  ample  contnct,  not  being  Aen  in  use. 
Slade's  case,  in  44  Elis.  A.  D.  1601. 4  Kf^.  91.1ft  ft5, 
eptablialied  it  as  a  concurrent  remedy  with  debt,  ia 
actions  on  simple  wmt^act  ibr  a  samceitaia,  or  Ibr 
any  money  demand ;  and  afteiwrnds,  it  became 
gensnd.^P«r  BmUmt,  /^.^Doogl^  Bap.  6. 
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Bulieel,  (4)  there  was  a  covenant  to  obey, 
abide  6y,  and  perform  the  award,  besides  a 
covenant  not  to  prevent  the  arbitrators  from 
making  the  award. 

Mr.  Russell  for  the  plaintiff. — ^This  con- 
tri^ct  of  submission  to  an  award  has  been 
broken,  and    the  penalty  incurred,  within 
both  the  reasons  given  for  the  third  resolu- 
tion in  Finyors  case.     First,  the. defendant 
has  broken  the  words  of  the  agreement,  to 
''  observe,  perform,  and  keep"  the  award  of 
C.  S.,  which  is  the  first  reason  there  given. 
A  distinction  is  there  taken,  between  a  con- 
tract to  "  stand  to  and  abide,"  and  a  contract 
to  "  observe,  perform,  and  keep,"  an  award* 
as  if  the  latter  was  avoided  by  counter- 
manding the  authority,  and  the  other  not : 
but  the  words  '*  observe  and  perform"  are 
as  comprehensive  as  "  stand  to  and  abide," 
and  both  must  alike  operate  to  prevent  a 
countermand  of  the  submission.     Does  not 
the  one  contract,  to  ^*  observe  and  perform" 
the  award,  imply  and  embrace  the  other,  to 
"  abide"  by  it  ?      Secondly,  the  defendant, 
in  countermanding  the  arbitrator's  authority, 
has,  by  his  own  act,  made  his  contract  for 
submission  to  the  award  impossible  to  be 
peiformed,  which  falls  within  the  second 
reason  for  the  third  resolution  in  Vinyor*s 
case*  That  doctrine  is  not  confined  to  bonds 
with  condition,  which  was  the  nature  of  the 
contract  in  that  case ;    for  many  decisions 
show,  that  where  a  person,  by  his  own  act, 
puts  it  out  of  his  own  power  to  perform 
his  contract,  that  is,  in  law,  a  breach  of  it. 
Mayne's  case,  (5)  CJiamley  v.  Winstanley,  (6) 
Hotham  V,  the  East  IndiaCompany,  (7)  Milne 
V.  GratriXi  (8)     WadtUnfftan  v.  Bristorv^  (9) 
King  V,  Joseph,  (10)    The  case  of  Marsh  v. 
BuUeel  shoyvsy  there  is  no  difference  whether 
the  revocation  takes  place  before  or  after 
the  award  is  made  ;  and  that  the  plea  of 
revocation  affords  a  good  defence   to  an 
action  brought  for  non-payment  of  the  sum 
awarded.     The  plaintiff  here  proceeds  for 
a  breach  of  the  agreement^  and  the  penalty 
attaches  in  consequence. 

Mr.  Cavipbell,  in  reply. — The  words  of 
the  clause  of  submission,  and  also  of  the 

(4>  5  Bbtd.  6c  Aid.  Rep.  507. 

<5)  5  Rep.  21. 

(6>  5  East  Uep.  266. 

(r)  Doug.  Rep.  «7«. 

<8>  7£aftRep.  611»61f. 

<9)  t  Bos.  &  Pull.  Rep.  45t.  per  Chambre,  J. 

{to}  STannt.  452. 

Vol.  III.  K.B. 


penal  clause,  are  "observe,  perform,  and 
keep," — words  intended  and  contrived,  that 
the  penalty  should  not  attach  unless  in  casQ 
of  an  award  being  made  and  broken.  In 
Chamley  v.  Winstanleyf  a  feme  sole  coye-r 
nanted,  under,  seal,  to  abide  by  an  award» 
and  then  married,  and  revoked  the  au- 
thority of  the  arbitrator.  The  plaintiff 
recovered  against  the  husband  and  wife ; 
for  this  agreed  with  the  construction  of  the 
words  "  stand  to  and  abide  by,'*  in  the  first 
reason  assigned  for  the  third  resolution  Iq 
Vinyor's  case.  In  Milne  v.  Gratrixt  the 
words  were,  to  abide  by  the  award*  In 
Marsh  v.  Bidteelt  the  words  used  were, 
'*  abide  by,"  and  the  question  was,  not  as 
to  their  effect,  but  whether  the  breach  was 
regularly  assigned,  in  not  alleging  that  the 
arbitrator  had  notice  of  the  revocation.  The 
second  reason  for  the  third  resolution  in 
Vinyor*s  case^  applies  exclusively  to  the  case 
of  a  bond  with  a  condition,  which  is  not  this 
pas^e :  and  the  first  reason  is  in  favour  of 
the  defendant. 

Ctir.  adc*  vulL 

Ailerwlu'ds,  on  May  10th,  in  this  tenoi 
Chief  Justice  Abbott  f  after  stating  the  agree- 
ment and  the  pleadings,  delivered  the  opinion 
of  the  Court  as  follows  : — 

Independently  of  the  authorities  cited,  the 
meaning  of  **  stand  to  and  abide  by,"  is  the 
same  with  that  of  "  fulfil  and  perform." 
Now,  the  argument  for  the  defendant,  in 
support  of  the  demurrer,  was  founded  on 
the  third  resolution  in  Finyor's  case.  Two 
reasons  were  ^iven  for  that  resolution  :  the 
first,  a  formal  reason,  founded  on  the  word- 
ing of  the  clause  of  submission ;  the  second, 
a  substantial  reason,  depending  on  an  esta- 
blished rule  of  law,  that  if  a  party  covenants 
to  do  a  certain  thing,  and  then,  by  anv  act 
of  his  own,  disables  himself  from  perrorm- 
ing  what  he  had  so  covenanted  to  do,  that 
is,  ipso  facto,  a  breach  of  his  covenant. 
The  third  resolution  in  Finyor's  case  is  as 
follows  : — "  By  the  countermand  or  revo- 
cation of  the  power  of  the  arbitrator,  the 
obligee  shall  take  benefit  of  the  bond ;  and 
that  for  two  reasons  :  first,  because  he  has 
broken  the  words  of  the  condition,  which 
are,  that  he  should  stand  to  and  abide  &c. 
the  rule,  order,  &c. ;  and  when  he  coun- 
termands tlie  authority  of  the  arbitrator,  he 
doth  jiot  stand  to  and  abide  &c. ;   (which 
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words  were  put  into  Stkch  conditions,  to  the 
intent  that  there  should  be  no  countermand, 
but  that  an  end  should  be  made,  by  the 
arbitrator,  of  the  controversy,  and  that  the 
power  of  the  arbitrator  should  continue  till 
he  had  made  an  award);  and  when  the 
award  is  made,  then  there  are  words  to 
compel  the  parties  to  perform  it,  viz.  observe, 
perform,  fulfil,  and  keep  the  rule,  order,  &c. ; 
and  this  form  was  invented  by  prudent  an-* 
tiquity,  and  it  is  good  to  follow,  in  such 
cases,  the  ancient  forms  and  precedents, 
which  are  full  of  knowledge  and  wisdom." 
The  words  stand  to  and  abide  are  not  in  this 
contract,  and  the  party  has  thus  departed 
from  the  ancient  form,  and  has  proved  the 
utility  of  following  precedents ;  for,  by  such 
departure,  he  has  occasioned  this  litigation. 
The  distinction  made  in  argument,  between 
die  different  words  above  cited,  is  very  nice ; 
nor  can  I  see  any  substantial  difference 
between  them.  But  the  second  reason  in 
Vinyor*s  case  applies  to  the  present,  viz. 
that  as  the  obligor  had,  by  his  own  act, 
made  the  condition  of  die  bond  impracti- 
cable, the  bond  had  become  single.  Apply- 
ing that  to  this  covenant,  it  comes  within 
the  rule  I  have  first  stated  ;  for,  by  revok- 
ing the  authority  of  the  arbitrator,  the 
defendant  has  broken  that  covenant,  and 
subjected  himself,  not  to  liquidated  damages, 
but  to  an  action  for  the  penalty. 

Judgment  for  the  plaintiff , 


1825.       ">   TRIMMER  V.    THE  INHABITANTS 
April  21.3     <>P  THE  HUNDRED  OF  MUTFORD. 

The  examination  required  by  stat,  9  Geo.  1. 
c.  22.  s,  8.  to  be  sworn  to  before  a  magistrate^ 
by  the  owner  of  premises  wilfully  set  on  fire, 
must  state,  that  ^*  he  does  not  know  the  person 
or  persons  who  wilfully  set  fire  to  his  premises, 
or  any  of  them,'*  or  it  will  not  support  an 
action  against  the  hundred. 

Action  on  the  case,  on  stat.  9  Geo.  1.  c.  22. 
against  the  hundred  of  Mutford,  in  the 
county  of  Suffolk,  to  recover  the  value  of 
certain  premises  within  the  hundred,  belong- 
ing to  the  plaintiff!^  which  had  been  wilfully 
destroyed  by  fire,  by  some  person  or  per- 
sons unknown. 

Plea — General  issue  :  not  guilty. 

At  the  last  Spring  assizes  for  Suffolk, 
before  Mr,  Justice  Gaselee,   the  plaintiff 


produced  in  evidence  an  attested  copy  of 
his  examination  before  a  magistrate,  taken 
in  pursuance  of  the  statute,  (1)  from  which 
it  appeared,  that  he  had  there  sworn,  that 
he  (this  deponent)  doth  not  know  the  per- 
son or  persons  who  wilfully  set  fire  to  his 
premises. 

The  defendant's  counsel  objected,  tliat 
this  was  not  a  sufficient  allegation  of  his 
ignorance  of  the  offenders,  to  satisfy  sect.  8 
of  the  statute.  As  the  words,  "  or  any  of 
them"  were  not  added,  the  plaintiff  was 
nonsuited,  with  leave  to  move  to  enter  a 
verdict  with  200/.  damages,  if  the  Court 
above  should  overrule  the  objection. 

Mr.  Serjeant  Frere  now  moved  accord* 
ingly.  The  objection  to  the  terms  of  the 
examination  was  grounded  on  the  cases  of 
Thurtell  v.  t/ie  Hundred  of  Mutford,  (^)  and 
Rex  v.  the  Hundred  of  Bishops  Sutton.  (8) 
Those  cases  are  widely  different,  for  in  both 
of  them  the  whole  averment  was  founded 
on  suspicion  ;  and,  in  Thurtell  v.  the  Hun- 
dred of  Mutford,  was,  that  the  owner  "  had 
no  reason  to  suspect  that  the  persons  whom 
he  saw  at  the  burning  of  die  bam  were 
those  who  set  fire  to  it,"  but  that  he  "  strongly 
suspected  that  the  bam  was  wilfully  set  on 
fire  by  some  person  or  persons  to  him  un- 
known." No  particular  form  of  affidavit  is 
pointed  out  by  the  act. 

(1)9  Geo.  1  •  c.  2f .  8. 8.  enacts, "  that  no  penon  or 
persons  sball  be  enabled  to  recover  any  damages  bj 
virtue  of  this  act,  unless  she  or  they,  by  themselves 
or  by  their  sernmts,  within  two  days  after  such  da* 
mage  or  injury  done  him  or  them,  by  any  such  offen- 
der or  offenders  as  aforesaid,  shall  give  notice  of  such 
offence  done  and  committed,  unto  some  of  the  inha- 
bitants of  some  town,  village,  or  hamlet  near  unto 
the  place  where  any  such  Hd  shall  be  committed, 
and  shall,  within  four  days  after  such  notice,  give  ia 
bis,  her,  or  their  examination  upon  oath,  or  the  exa- 
mination upon  oath  of  his,  her,  or  their  servant  or 
servants,  that  had  the  care  of  his  or  their  houses* 
outhouses,  com,  hay,  straw,  or  wood,  before  any 
justice  of  the  peace  of  the  county,  Ubertv,  or  divisioa 
where  such  fact  shall  be  committed,  inhabiting  within 
the  said  hundred  where  the  said  fact  sball  happen 
to  be  committed,  or  near  unto  the  same,  wkethrr  he 
CT  the^  do  know  tho  penon  or  persons  that  eommitted 
tuckjact,  or  any  of  them ,-  and  if,  upon  such  ezanun%- 
tion,  it  be  confessed  tliat  he  or  thev  do  know  the 
person  or  persons. that  committed  the  said  fact,  or 
any  of  them,  that  then,  he  or  they  so  coofessins 
shall  be  bound  by  recognisance  to  prosecute  sucli 
offender  or  offenders  by  indictment  or  otherwise, 
according  to  the  laws  of  this  realm." 

(5)  3  East  Hep.  400. 
(S)  t  Strange,  1247. 
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Chief  Justice  Abbott. — The  fioosuit  is 
right.  In  all  actions  of  this  kind  the  pro- 
visions of  the  acts  must  be  strictly  pursued. 
This  rule,  as  laid  down  by  Lord  EUenJ^o- 
rough,  in  Thurtell  v.  the  Hundred  of  Mutjord, 
is  consonant  with  every  principle  of  justice. 
Suppose  the  examinant  had  seen  three  men 
leaving  this  fire,  and  knew  one,  and  not 
the  other  two ;  then,  though  this  affidavit 
would  be  morally  false,  peijury  could  not  be 
assigned  upon  the  terms  of  it.  It  was  to 
prevent  the  possibility  of  such  evasion  of 
the  obligation  to  prosecute,  that  the  party 
grieved  is  called  on,  under  this  statute,  to 
swear  he  does  not  know  any  of  the  offen- 
ders. 

Mr,  Justice  Bayley. — The  case  in  3  East 
shows,  that  the  provisions  of  the  act  must 
be  strictly  pursued  ;  and  that  act  provides, 
that  if  the  offence  is  effected  by  one,  you 
shall  be  examined,  whether  you  know  that 
one ;  if  by  several,  you  shall  be  examined 
if  you  know  any  of  them. 

Mr,  Justice  Holroyd  and  Mr*  Justice  Lit' 
tledale  concurred. 

Rule  refused. 

Note. — If  the  injury  sustained  does  riot 
amount  to  SOL,  no  action  will  lie  against 
the  hundred.  See  3  Geo.  4.  c.  33,  But  the 
course  pointed  out  by  that  act  is,  to  give' 
notice  of  the  injury  to  the  high  constable  of 
the  hundred,  or  to  the  mayor  or  other  chirf 
maffistrate  of  the  city,  &c.,  who  are  forth- 
wim  to  give  notice  to  the  magistrates  of 
the  division,  city,  &c.  Two  dr  more  of  the 
latter,  assembled  in  petty  session,  summoned 
according  to  the  directions  of  the  act,  may, 
iifler  hearing  the  party  grieved,  his  wit- 
nesses, &c.,  order  him  payment  of  his 
damages  and  costs. 
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Debt  on  cm  award. 

A  submission  was  made  to  two  arbitrators, 
fviih  power  to  name  an  umpire,  who  was  to 
snake  his  award  on  or  before  a  further  day. 
The  arbitrators  named  an  umpire,  who  made 
an  award  for  tlie  plaintiff,  but  (as  was  sivom 
by  the  defendant,)  after  the  further  time  had 
Aapsed.  The  plaintiff  was  held  entitled  to 
komthe  defendant  to  bail,  without  stating 


in  his  affidavit,  the  fact  of  the  tim  when  the* 
award  was  made, 

Mr.  Creswell  moved  that  the  bail  bond 
might-  be  given  up  to  be  cancelled,  on  the 
groimd  of  the  insufficiency  of  the  affidavit 
of  debt  on  which  the  defendant  had  been 
arrested.    He  stated  that  there  had  been  a^ 
reference  by  bond  of  all  matters  in  difference 
between  the  plaintiff  and  the  defendant,  to 
two  arbitrators,  with  power  to  them  to  nam* 
an  umpire,  if  they  could  not  agree  among 
themselves  by  a  certain  day.     This  um- 
pirage was  to  bind,  if  he  made  his  award  on 
or  before  the  day  so  fixed.     The  arbitra- 
tors disagreed,  and  named  an  umpire,  who, 
after  the  day  fixed,  awarded  in  the  plaintiff's 
favour.     On  this  award  the  plaintiff  held 
the  defendant  to  bail.     The  fact  that  the 
award  was  made  afler  the  time  had  expired, 
did  not  appear  on  the  face  of  the  affidavit 
to  hold  to  bail,   but   was  now  sworn  to 
in  support  of  the  motion.     The  umpirages 
held  good  in  Smailes  v.   Wright,  (1)  and 
Sprigens  v.  Nash,  (2)  were  made  before 
the  expiration  of  the  time  allowed  to  the 
arbitrators  to  make  their  award  ;  and  the 
umpires  had  in  both  cases  a  further  time  in 
which  to  make  their  umpirage ;  while  here, 
the  umpire  and  the  arbitrators  had  the  same 
time  to  make  their  award  in. 
>    Cluef  Justice  Abbott. — The  question  is, 
^vhether  the  cause  of  action  disclosed  in  the 
affidavit  is  sufficient  to  found  the  action 
against  the  defendant.     We  are  not  to  see 
whether  the  award  or  umpirage  is  good  or 
not ;  and  a  plaintiff  may  hold  a  defendant  to 
bail,  though  it  might  afterwards  appear  that 
he  had  no  cause  of  action.  When  that  cause 
is  hereafter  disclosed,  the  plaintiff  may  be 
defeated :  but  that  is  not  the  present  ques* 
tion.  Here,  the  affidavit  discloses  diat  tbwse — -^ 
was  a  reference  to  two  persons,  with  po^er 
to  them  to  appoint  an  umpire,  who  was  to 
make  his  umpirage  on  or  before  some  fixed 
day  ;  and  states,  that  the  arbitrators  dis« 
agreeing  among  themselves  appointed  an 
umpire,  who  made  an  award  in  the  plain-* 
tiff's  favour.  That  is,  in  my.opinion,  enough 
to  show  that  the  plaintiff  has,. pri»ii2/acte,  a 
cause  of  action  on  which  he  has  rightly  held 

(1)3  Maule  &  Selw.  Rep.  559. 

(<)  5  Maale  &  Selw.  Rep.  193.  See  also  Hard- 
ing V.  Wattfl,  15  £aflt,  556,  which  appears  to  over- 
rule Beck  V.  Sugeai,  4  Ttamt.yt3t,  See  9  Saiind. 
5tb  ed.  133  o.  notis. 


too 
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the  defendant  to  bail,  though  it  may  subse- 
quently turn  out  tliat  he  has  no  ground  to 
sustain  his  action  so  as  to  pursue  it  to  its 
lege  J  results. 

Rule  refused. 


taxation,  the  plaintiff  should  be  found  to 
have  recovered  too  much,  a  verdict  should 
be  entered  for  the  defendant ; — but 

The  Court  refused  the  application  as  com- 
ing too  late  under  the  circumstances.  (1) 


^  STABLES,    GEKT.    ON£»    &C.     V, 

1825.       I  THOMAS    6RAYSHAW   THE   EI^ 

•April  22.  ^  DER,  AND  THOMAS  BRATSHAW 

^  THE  YOUNGER. 

WherCf  in  an  action  for  an  attorneys  hilly 
the  defence  insisted  on  was,  that  tlie  plaintiff 
had  been  ovei'paid,  but  the  plaintiff  obtain- 
ed  a  verdict :  a  motion  to  refer  the  bill  to 
the  Master  for  taxation  was  held  to  be  too 
late. 

.  Assumpsit  by  the  plaintifFas  payee  against 
the  defendant,  as  maker  of  a  joint  and 
several  promissory  note  for  15/.  1 5s,  pay- 
able by  instalments  of  three  guineas  per 
month. 

Plea — the  general  issue. 

At  the  trial,  at  the  last  Spring  assizes  for 
Lancashire,  before  Mr.  Justice  Holroyd, 
^e  plaintiff  obtained  a  verdict  for  six 
guineas,  for  two  instalments  due  ;  and  the 
iucts  proved  were,  that  in  1820  the  plaintiff 
had  been  employed  in  his  profession  of  an 
attorney  by  one  Wilkinson,  to  sue  the  de- 
fendant, Brayshaw  the  younger,  for  Si.  15^., 
and  that  that  action  was  settled  after  notice 
of  inquiry  given,  and  10/.  paid  to  the 
plaintiff  towards  satisfaction  of  the  debt 
and  costs.  On  the  19th  June  1821,  the 
plaintiff  having  refused  to  take  less  than 
15/.  1 5s,  for  the  costs,  and  also  to  deliver 
a  bill,  the  above  promissory  note  was  given 
to  pay  the  costs.  Nine  guineas  having 
bcer^  pnid  at  three  instalments,  the  payment 
was  discontinued;  and  the  plaintiff  brought 
this  action.  For  the  defendant,  (notice  of 
disputing  the  consideration  having  been 
given,)  it  was  proved,  that  the  costs  of 
the  original  action,  Wilkinson  v.  Brayshaw^ 
could  not  exceed  11/.  IG^.  6d,  which,  with 
the  debt  of  3/.  15«.,  made  15/.  lis.  6d. ; 
and  that  therefore  the  plaintiff  had  been 
overpaid  Si.  lls.Qd.;  having  received  in 
all  19/.  9s.  from  the  defendant,  Thomas 
Brayshaw  the  younger. 
.  Air.  Blackburn  now  moved,  that  the 
plaintiff's  bill  should  be  referred  to  the 
Master  for  taxation ;  and  that  if,  on  such 


1825.     C 
May  5.    l^ 


LAMBERT  V.  TAYLOB  AMD  RAB« 
EXECUTORS  OF  GEORGE  RSN-* 
TON,  DECEASED. 

Declaration,  in  assumpsit  against  exeat" 
tors — stated  that  the  testator,  at  the  time 
of  his  death,  was  indebted  to  J.  Young- 
husband  in  200/.  and  interest,  on  a  promise 
sory  note ;  that  after  the  death  of  J.  Y.,  the 
note  being  unpaid,  it  was  found,  before  the 
coroner  on  view  of  the  body  of  J,  Y.,  then 
lying  dead,  by  the  oaths  of  lanful  men,  that 
Younghusband  was  felo  de  se,  as  appeared 
by  the  record  of  the  inquisition,  by  means 
of  which  felony  and  inquisition^  J.  Y.  for^ 
feited  the  note  to  the  King ;  that  the  King, 
by  grant  under  his  sign  manual,  assigned  the 
note  to  the  plaintiff,  as  mentioned  in  a  certain 
other  inquisition,  and  delivered  the  note  to  the 
plaintiff,  of  which  tlie  defendants,  after  the 
death  of  the  testator,  had  notice. 

Breach — Non-payment  by  testator  or  ifc- 
fendants. 

Pleas  and  Issues  thereon : — 

First — That  testator  noii  assumpsit. — 
Similiter. 

Second — That  the  note  became  due  and 
payable  to  J.  Y.  during  his  life,  and  that 
the  causes  of  action  did  not  accrue  to  hira 
within  six  years  before  exhibiting  plaintiff's 
bill.     Issue  thereon. 

Third — Nul  tiel  record  of  the  coroner's 
inquest.     Issue  thereon. 

Fourth — That  there  was  no  such  grant 
as  the  plaintiff'  alleged.    Issue  thereon. 

All  the  issues,  except  the  second,  were 
found  for  tlie  plaintiff. 

(1)  Au  attorney's  bill  may  be  taxed  at  anytime 
before  it  is  paid,  unless  au  action  has  been  brooght 
on  iX,  and  a  Terdict  obtained,  or  a  writ  of  inouiry 
executed  by  tlie  plaintiff:  Barnes's  Rep.  lse4.  How- 
ever»  in  two  modem  instances,  mz.  Lee  o.  Wilson, 
(^  Cbxt.  Rep.  6S.)  and  Nutterill's  case,  (1  Law  Jooni. 
K.B.  Id4.)  attorneys'  bills  have  been  refeired  for 
taxation  after  verdict,  on  bringing  into  Court  the 
amount  of  the  verdict :  and  see  1  Archb.  Prac.  36, 
though  the  course  is  there  said  to  be  unusual.  If,  <m 
such  taxation, tlie  attorney  has  been  overpaid,  the  sur- 
plus would  be  recoverable  by  apphcation  to  the  Couit. 
See  2  Geo.  2.  c.  23.  s.  23. ;  2  Stark.  N.P.C.  85. 
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On  fttotkm  by  the  defendant  to  enter  a  non^ 
9tttt — Held,  first,  that  the  second  inquisition 
being  an  office  of  instruction  only^  and  not  of 
entitling,  mas  tiot  necessary  to  be  produced 
at  the  trial ;  secondly,  that  the  grant  under 
the  sign  manual  passed  the  property  in  the 
note. 

On  motion  by  the  defendant  in  arrest  of 
judgment — Heldf  first,  that  the  declaration 
stjficienlly  showed  a  debt  due  from  the  testator 
in  his  lifetime  to  the  felo  de  se,  and  the  note 
to  be  the  security  for  such  debt,  and  that  both 
debt  and  security  passed  to  the  Cronm  by 
operation  of  law,  so  as  to  be  assignable  by 
the  Crown  without  indorsement;  secondly, 
that  supposing  it  to  be  necessary  to  vest  the 
chattels  of  a  felo  de  se  in  the  Crown,  that  the 
coroner's  inquest  should  be  found  by  twelve 
men,  it  must,  after  verdict,  be  taken  that  the 
inquest  was  so  found. 

On  motion  by  the  plaintiff  to  enter  judg" 
ment  non  obstante  veredicto — Held,  first, 
that  the  plea  of  the  Statute  of  Limitations, 
viz.  the  second,  was  bad  for  not  showing 
that  J.  Y,*s  right  of  action  was  barred  by 
the  statute  at  the  time  of  his  death ;  and 
if  it  was  not  so  barred,  at  that  time,  then, 
that  the  King  not  being  within  the  statute, 
his  rights^  and  those  rf  his  grantee,  to  the 
cause  of  action  on  the  note,  were  not  barred : 
secondly,  that  the  plea  confessed  a  cause  of 
action  at  one  titne  in  J.  Y.,  the  felo  de  se, 
(which  had  passed  from  him  to  the  Crown  by 
forfeiture,  and  from  the  Crown  to  the  plain^ 
tiff,)  while  the  matter  pleaded  in  avoidance 
was  insufficient — so  that  the  plaintiff  was  en- 
titled to  judgment  non  obstante  veredicto,  on 
the  second  issue. 

Declaration — Assumpsit  against  tbe  de- 
fendants, executors  of  G.  Kenton,  deceased, 
on  a  promissory  note  made  by  G.  Renton, 
dated  the  12th  of  May  1813,  by  which  he 
promised  to  pay  on  demand,  to  John  Young- 
husband  or  his  order,  the  sum  of  SOO/.  with 
interest.  That  by  means  thereof,  and  by 
force  of  the  statute,  Renton  in  his  Hfetime 
became  liable  to  pay  the  said  sum  of  money 
to  the  said  John  Younghusband  in  his  life- 
time. That  Renton  promised  the  said  John 
Younghusband  in  his  lifetime  to  pay  him 
the  said  sum,  but  that  he  did  not  so  pay  the 
same,  and  was,  at  the  time  of  his,  G.  Ren- 
ton's,  death,  indebted  to  the  said  John 
Younghusband  in  the  said  sum  of  money, 


secured  by  the  said  note,  and  all  the  interest 
then  due  thereon,  amounting  to  the  sum  of 
£0/.     It  then  continued  as  follows  : — 

'*  And  whereas  also  afterwards,  and  afler 
the  death  of  the  said  John  Younghusband, 
the  said  sum  of  money  in  the  said  note  spe- 
cified, being  and  remaining  wholly  due  and 
unsatisfied,  to  wit,  on  the  11th  day  of  No- 
vember, in  the  year  of  our  Lord  1818,  at 
Alnwick,  in  tlie  said  county  of  Northum- 
berland, before  Thomas  Adaikis'  Russell, 
esq.  then  one  of  the  coroners  of  our  said 
Lord  the  King  for  the  said  county  of  North- 
umberland, it  was  found,  upon'  view  of 
the  body  of  the  said  John  Younghusband, 
there  lying  dead,  by  the  oath  of  honest  and 
lawful  men  of  the  said  county,  that  the  said 
John  Younghusband  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  kill  and 
murder  himself,  as  by  the  said  inquisition 
before  the  aforesaid  coroner,  remaining  of 
record,  more  fully  appeareth  ;  by  reason  of 
which  said  felony,  and  by  force  of  the  said 
inquisition  before  the  said  coroner,  in  form 
aforesaid  taken,  the  said  John  Younghus- 
band forfeited  to  our  Lord  the  late  King, 
Greorge  the  Third,  the  said  promissory  note, 
and  the  money  then  due  thereon,  to  wit,  at 
Hexham  aforesaid,  in  the  county  aforesaid. 
And  whereas  also  afterwards,  to  wit,  on  the 
2Sd  day  of  November,  in  the  year  of  our 
Lord  1821,  at  Hexham  aforesaid,  in  the 
county  aforesaid,  his  present  Majesty  did 
by  his  warrant,  bearing  date  the  same  day 
and  year  last  aforesaid,  under  his  said  Ma- 
jesty's royal  sign  manual,  give  and  grant 
unto  the  said  plaintiff*,  his  executors,  admi- 
nistrators and  assigns,  among  other  things, 
the  said  note,  sum  and  sums  of  money  due 
thereon,  mentioned  and  set  forth,  among 
other  things,  in  a  certain  inquisition  of  the 
24th  day  of  August  1819 ;  and  which  note 
and  premises  had  become  so  forfeited  to 
his  said  Magesty  as  aforesaid,  and  all  and 
every  other  the  goods  and  chattels,  monies, 
personal  estate  and  effects,  of  the  said  John 
Younghusband,  and  of  or  to  which  his  said 
Majesty  .was  then  entitled,  and  in  whose 
hands  soever  the  same  might  be ;  and  also 
his  said  Majesty's  estate,  right,  title  and 
interest  thereto ;  together  with  full  power 
and  authority  to  the  said  John  Lambert, 
his  executors,  administrators  or  assigns,  to 
ask,  demand,  sue  for,  recover,  receive,  and 
give  effectual  releases  and  discharges  for 
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the  sattey  or  any  part  thereof,  and  to  settle 
all  accounts  and  reckonings  whatsoever  in 
anywise  relating  thereto ;  to  have  and  to 
hold,  receive  and  take,  the  said  note  among 
other  things,  sum  and  sums  of  money,  and 
other   the   premises   in   the   said   warrant 
before  granted  unto  the  said  John  Lambert, 
his  executors,  administrators,  or  assigns, 
upon   the  trusts,   and  for  the  intents  and 
purposes  in  the  said  warrant  expressed  and 
declared;    that  is  to  say,  amongst  other 
things,  that  the  said  John  Lambert,  his  exe- 
cutors, administrators  or  assigns,  did  and 
should  call  in  and  compel  payment  of  the 
said  monies  due  on  the  aforesaid  security, 
by  the  said  warrant  granted,  of  all  other  the 
debts  due  and  owing  to  the   said  John 
Younghusband,  as  by  the  said  royal  war- 
rant, reference  being  thereunto  had,  will, 
amongst  other  things,  more  fully  and  at 
large  appear.     And  his  said  Majesty  then 
and  there,  to  wit,  on  the  same  day  and  in 
the  same  year  last  aforesaid,  delivered  the 
said  note  to  the  said  plaintiff,  to  wit,  at 
Hexham  aforesaid,  in  the  county  aforesaid, 
of  which  said  several  last-mentioned  pre- 
mises the  said  defendants,  as  executors  as 
aforesaid,  afterwards  and  after  the  death  of 
the  said  George  Renton,  to  wit,  on  the  10th 
day  of  April,  in  the  year  of  our  Lord  1823, 
there  had  notice,  and  were  thereupon  re- 
quested to  pay  die  said  sum  of  money  in 
the  said  note  specified,  to  the  said  plaintiff, 
as  such  grantee  as  aforesaid,  according  to 
the  tenor  and  effect  of  the  said  note,  and  of 
the  said  royal  warrant,  whereby  the  same 
was  so  granted  to  the  said  plaintiff  as  afore- 
said :  yet  the  said  George  Renton  in  his 
lifetime,  and  the  said  defendants,  as  execu- 
tors as  aforesaid  since  the  death  of  the  said 
George  Renton,  not  regarding  his  said  pro- 
mise and  undertaking  so  made  by  him  as 
aforesaid,  but  contriving  and  fraudulently 
intending,  craftily  and  subtilly,  to  deceive 
and  defraud  the  said  John  Younghusband  in 
his  lifetime,  and  the  said  plaintiff  as  gran- 
tee as  aforesaid,  since  the  death  of  the  said 
John  Younghusband,  in  this  behalf  did  not 
pay  the  said  John   Younghusband  in  his 
lifetime,  nor  have  the  said  defendants,  as 
executors  as  aforesaid,  since  the  death  of 
the  said  John  Younghusband,  yet  paid  the 
said  sum  of  money  in  the  said  note  speci- 
fied, or  the  said  sum  of  5/.  the  interest 
thereof,  or  eitlier  of  them,  or  any  part 


thereof,  to  the  said  plaintiff,  as  grantee  as 
aforesaid,  since  tlie  respective  deaths  of  the 
said  John  Younghusband  and  George  Ren- 
ton, although  often  requested  so  to  do :  but  to 
pay  the  said  sum  of  money  in  the  said  note 
specified,  or  any  part  thereof,  to  the  said 
John  Younghusband  in  his  lifetime,  the 
-said  George  Renton  in  his  lifetime  wholly 
refused ;  and  the  said  defendants,  as  execu- 
tors as  aforesaid,  have,  ever  since  the  death 
of  the  said  George  Renton,  wholly  refused, 
and  still  do  refuse,  to  pay  the  same  to  the 
said  plaintiff,  as  grantee  as  aforesaid,  to  the 
damage  of  the  said  plaintiff,  as  grantee  as 
aforesaid,  of  dOO/." 

PUa$ — First — Non  oiswnpsU  by  George 
Renton. 

Second — ^That  the  said  supposed  pro- 
missory note  in  the  said  declaration  men- 
tioned, became  due  and  payable  to  the 
9aid  John  Younghusband  in  his  lifetime, 
and  that  the  said  supposed  causes  of  action 
in  the  said  declaration  mentioned,  did  not 
accrue  to  the  said  John  Younghusband  at 
any  time  within  six  years  next  before  the 
exhibiting  of  the  bill  of  the  said  plaintiff 
against  them,  the  said  defendant^,  in  this 
behalf,  &c.    Verification. 

Third — That  there  is  no  such  record  of 
the  said  supposed  inquisition,  before  the 
aforesaid  coroner,  as  above  alleged.  Veri- 
fication. 

Fourth — That  his  said  Majesty  did  not 
make  any  such  gift  or  grant  unto  the  said 
plaintiff  as  above  alleged,  &c. — concluding 
to  the  country. 

Similiter  to  first  and  last  pleas. 

Replication  to  second  plea,  that  the 
causes  of  action  in  the  declaration  did  aa- 
crue  to  John  Younghusband  within  six 
years,  &c. — To  third  plea,  that  tliere  it 
such  a  record  of  the  said  inquisition  before 
the  said  coroner  remaining  yet  of  record,  in 
manner  and  form  as  in  the  said  declaration 
alleged,  and  as  plaintiff  is  ready  to  verify 
by  the  said  recora,  when,  where,  and  in  such 
manner  as  the  Court  here  shall  direct  and 
award  ;  and  he  prays  that  the  said  record 
of  the  said  inquisition  may  be  inspected 
and  seen  by  the  Court  here — (Concluding 
with  giving  a  day  to  plaintiff  to  produce 
the  record,  &c.) 

At  the  trial  before  Mr.  Justice  Bayley, 
at  the  Summer  assizes  for  Northumberland, 
18^3,  the  plaintiff  obtamed  a  verdict  for 
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S50/.  on  the  first  and  last  issues,  with  liberty 
to  the  defendant  to  move  to  enter  a  non* 
suit,  if  the  Court  should  be  of  opinion  either 
chat  the  second  inquisition  mentioned  in  the 
declaration  ought  to  have  been  produced  at 
the  trial,  or  that  the  grant  by  the  King,  not 
being  under  seal,  was  insufficient  to  pass 
the  interest  in  the  promissory  note  to  the 
plaintiff.  The  defendant  had  a  verdict  on 
the  second  issue,  viz.  the  Statute  of  Limita- 
tions. 

Within  the  first  four  days  of  Michaelmas 
term  1828,  the  plaintiff  moved  to  enter  up 
judgment  for  him  on  the  second  issue,  non 
obstante  veredicto ;  and  the  defendant,  at  the 
same  time,  moved  for  a  rule  to  show  cause 
why  a  judgment  of  nonsuit  should  not  be 
entered  on  the  two  grounds  above  men- 
tioned, or  why  the  judgment  should  not  be 
arrested  on  the  following  grounds  : — 

First — Because  the  note  was  not  indorsed 
by  the  payee,  and  no  interest  therein  passed 
by  forfeiture  to  the  late  King,  nor  by  his 
demise  to  his  successor,  nor  by  the  grant 
or  warrant  under  the  sign  manual  to  the 
plaintiff. 

Second — Because  the  recital  in  the  de- 
claration of  the  coroner's  inquisition  does 
not  show"  the  manner  of  the  death,  and  it  is 
not  alleged  that  such  inquisition  was  found 
on  the  oath  of  twelve  lawful  men. 

The  Court  directed  the  facts  and  plead- 
ings to  be  stated  in  the  form  of  a  Special 
Case. 

The  promissory  note  set  out  in  the  de- 
claration was  duly  made  by  Renton,  the 
defendfint's  testator,  and  given  by  him  to 
J.  Younghusband,  for  value  received.  At 
the  trial  the  plaintiff  produced  a  grant  or 
warrant  from  his  present  Majesty,  bearing 
date  the  23d  of  November,  in  the  second 
year  of  his  reign,  under  the  sign  manual 
of  his  Majesty,  and  countersigned  by  two 
of  the  Lords  of  the  Treasury;  which 
grant  or  warrant,  after  reciting  the  inquisi- 
tion of  the  11th  of  November  1818,  before 
the  coroner,  (as  mentioned  in  the  declara- 
tion) proceeded  to  state,  "  that  it  had  been 
represented  to  his  Majesty  by  the  commis- 
'  sioners,  that  by  an  inquisition  on  a  writ  ad 
melius  inquirendum^  issued  out  of  the  Court 
.of  King's  Bench  at  Westminster,  taken  in 
tlie  parish  of  Alnwick  on  the  )^4th  of  Au- 
gust 1819,  before  the  said  sheriff,  it  was 


found  (amongst  other  things)  that  G.  Ren- 
ton, of  Bamburgh  aforesaid,  yeoman,  was, 
at  the  time  of  the  death  of  the  said  J. 
Younghusband,  indebted  to  him  in  the  sum 
of  200/.  for  principal,  and  5/.  for  interest, 
due  upon  a  certain  promissory  note  made 
by  G.  Renton  and  one  H.  Harvey,  of  Bam- 
burgh aforesaid,  deceased,  jointly  and  seve- 
rally, to  the  said  J.  Younghusband,  bearing 
date  the  12th  day  of  May  1813,  and  that 
the  said  note  was  of  the  value  of  200/.  ex- 
clusive of  interest."  The  warrant  then 
stated,  that  liis  Majesty  gpranted  to  Lam- 
bert all  and  singular  the  bonds,  notes,  sum 
and  sums  of  money  mentioned  and  set  forth 
in  the  inquisition  respectively,  of  tlie  24-th 
of  August  1819;  and  also  all  such  goods 
and  chattels  comprised  and  set  forth  in  the 
said  inquisition,  as  were  not  sold  as  afore- 
said, and  which  became  forfeited  to  the 
Crown ;  and  all  and  every  of  the  goods 
and  chattels,  monies,  personal  estate  and 
effects  of  J.  Younghusband,  to  which  his 
Majesty  was  entitled,  and  all  his  Majesty's 
estate,  right,  title,  and  interest  thereto,  &e. 

The  questions  for  the  opinion  of  the 
Court  were : — 

First — Whether  the  plea  of  the  Statute 
of  Limitations  was  a  sufficient  bar  to  the 
action,  and,  if  so,  the  verdict  for  the  defen- 
dant to  stand ;  and  if  not,  then — 

Second — Whether  eitlier  of  the  alleged 
grounds  of  nonsuit  was  not  sufficient ;  and 
if  not,  then — 

Third — Whether  any  of  the  alleged 
grounds  of  arresting  the  judgment  were 
sufficient, 

Mr.  Tindal^  for  the  plaintiff,  argued,  on 
the  first  point,  that  the  Statute  .of  Limita- 
tions was  no  bar  to  the  action,  and  that  the 
plaintiff  was  entitled  to  judgment  non  oh* 
stante  veredicto.  The  promissory  note  bears 
date  the  12th  of  May  1818,  and  is  payable 
on  demand.  On  the  1 1  th  of  November  1818, 
Younghusband,  the  payee,  became  felo  de 
se.  Six  months  before  recovery  on  this 
note  was  barred  by  the  statute,  the  pro- 
perty therein  vested  in  the  Crown  ;  for  for- 
feiture of  the  goods  of  a  feh  de  se  ac- 
crues to  the  King  from  the  time  of  the 
offence  committed,  and  before  inquisition 
found:  Rex  v.   Ward,  executor  of  JVeni- 
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worth,  (1)  and  Toomes  v.  Etfierington,  (2) 
Then  on  the  11th  of  November  1818,  the 
Statute  of  Limitations  ceased  to  operate 
quoad  the  King,  who  is  not  named  therein ; 
tor  the  King  generally  is  not  debarred,  by 
the  general  words  of  an  act  of  parliament, 
from  any  liberty  or  right  which  he  had  be« 
fore,  if  he  be  not  named  in  the  act :  {Flaw" 
den^s  Commentaries^  ^40,  Sir  James  Uale^s 
case.)  A  fortiori  the  right  of  the  King's 
grantee  will  not  be  divested  by  this  statutei 
or  the  King's  grant  will  be  of  no  effect. 
The  Statute  of  Limitations  either,  in  the 
first  place,  ceased  to  operate  at  all,  or,  se* 
condfy,  was  suspended  while  the  note  was 
in  the  hands  of  the  Crown,  and  reoom* 
menced  when  it  came  to  those  of  a  subject. 
This  second  point  cannot  arise  on  this  form 
of  plea,  for  it  states  that  the  cause  of  action 
did  not  accrue  to  Younghusband  witliin  six 
years,  which  would  be  in  time,  even  if  the 
King  had  kept  the  note  for  seven  years, 
and,  if  the  fact  were  so,  would  not  bar  this 
action.  If  it  had  been  pleaded  that  the 
causes  of  action  did  npt  accrue  to  Young- 
husband  within  six  years  before  his  death, 
or  that  the  causes  of  action  did  not  accrue 
to  Younghusband  or  the  plaintiff  within  six 
years,  during  which  the  right  of  action  was 
vested  in  a  subject,  it  might  have  been  a 
bar.  The  issue  and  verdict  on  that  plea 
are,  as  it  is  pleaded,  immaterial. 

To  the«  first  alleged  ground  of  nonsuit 
(supra)  he  urged  two  answers ;  first,  that  the 
second  inquisition  mentioned  in  the  King's 
warrant  not  being  put  in  issue  on  the  plea  of 
nul  liel  record^  need  not  have  been  produced 
at  the  trial ;  for  the  plea  of  non  asst$mpsil 
does  not  put  the  inquisition  in  issue :  se- 
condly— that  if  the  second  inquisition  was 
not  directly  alleged  so  as  to  be  traversable, 
it  was  a  subject  of  demurrer  only ;  nor  was 
the  second  inquisition  material,  being  of  in- 
formation only,  and  not  of  entitling,  for  the 
coroner's  inquisition  (which  was  of  en- 
titling), (3)  and  the  King's  warrant,  had 
perfected  the  plaintiff's  tide. 

As  to  the  second  alleged  ground  of  non- 

(1)  1  LeT.  Rep.  8.  S.  C.  1  Siderfin,  150.  contrii 
Finch's  Law,  SI 6. 

(S)  1  Saund.  Rep.  361 ;  aee  contra  S6t.  n.  1, 
and  n.  [a]  5tli  ed. 

(3)  Rex  V.  Killragball,  1  Bur.  Rep.  17 ;  Com. 
Dig.  tit.  Officer,  (G)  12. 


suit  (supra) — ^the  grant  by  the  Crown  was 
not  of  the  lands  of  the  felo  de  se ;  or  by 
common  law,  before  stat.  59  Geo.  3.  c.  94,  it 
would  not  have  been  available  or  pleadable^ 
unless  under  the  great  seal:  Lane's  ca^; 
(4)  but  personalty,  or  a  chattel  interest* 
might  always  be  gran.ted  under  the  privy 
seal,  (5)  as  in  this  case.  The  custom  to 
do  so  has  been  uniform;  and  as  crown 
grants  of  chattel  interests  are  omitted  in 
Stat.  59  Geo.  3.  c.  94,  which  enables  th^ 
King,  by  warrant  under  the  sign  manual, 
to  grant  lands  coming  to  him  by  escheat  or 
forfeiture,  it  must  be  taken  that  they  would 
have  been  stated,  if  any  necessity  existed 
for  indudii^  them*  The  cas^s  of  giving 
up  persoqalty  to  the  Crown  must  have  roor« 
frequently  occurred  than  those  mentioned 
in  Stat.  59  Geo.  3.  c.  94,  which  was  meant 
to  relieve  the  subject  in  the  case  of  land9 
escheated.  (6) 

As  to  the  two  alleged  grounds  for  ar- 
resting the  judgment  (suprs^ — ^he  answered 
to  the  first,  that  the  non-indorsement  of  the 
note  made  no  difference  in  the  grantee's 
title  to  it,  for  it  passed  to  the  Crqwn  with 
all  its  rights  and  privileges,  by  operation  of 
law.  The  law  has  always  allowed  to  the 
Crown  a  right  to  assign  a  chose  in  actionp 
as  the  ordinary  reason  against  such  assigi^ 
ments  in  the  case  of  a  subject,  viz.  the  dan- 

fer  of  maintenance,  did  not  there  apply, 
ee  Comyn*s  Digest^  tit.  Assignmeni^  (D)^ 
As  to  the  second,  it  consists  of  two  parts,: 
first — that  the  recital  in  the  declaration  does 
not  show  the  manner  of  Youi^husband's 
death.  If  sufficient  of  the  coroner's  inqui- 
sition is  not  set  out,  it  is  merely  a  matter  ol 
special  demurrer,  not  available  after  ver- 
dict ;  and  the  inquisition  is  pleaded  .with 
reference  to  the  record,  which  is  in  this 
court,  where  it  is  returned  by  certiorari^ 
as  by  law  it  sliould  be,  as  the  supreme  cri- 
minal jurisdiction.  (7) 

.  [Chief  Justice  Abbott.— Yfe  do  not  find 
it  alleged  as  a  fact  in  this  declaration,  that 


(4)  «  Co.  16. 

(5)  Com.  Dig.  tit.  PatMit,  (C)  5. 

(6)  The  powers  of  the  Kiog  at  to  ezeootioB  ttf 
trusts  affecting  lands  escheated  to  the  Crown,  are 
further  increased  by  stat.  6  Geo.  4.  c.  17.  a.  1. 

(7)  See  as  to  the  doty  of  Coroners  to  certify  their 
inqointions  into  the  Kiag's  Bench  in  cases  of  JWn  de 
it,  S  Hen.  7.  c.  5.  s.  5. 
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this  act  in  question  remains  in  this  court  of 
record  or  not.] 

As  to  the  second  part  of  the  second 
ground  of  arresting  the  judgment,  viz.  that 
it  does  not  appear  in  the  declaration  that 
the  inquisition  was  found  by  twelve  men, 
there  is  no  authority  that  twelve  are  neces- 
sary. No  fixed  number  of  jurors  need  ap- 
pear on  the  coroner's  inquest.  The  statute 
4  Ed.  1.  (8)  directs  the  coroner  to  go  to 
the  place  where  any  is  slain,  and  to  com- 
mand four,  five,  or  six  of  the  next  towns  to 
come  before  him,  and  inquire  of  the  matters 
in  the  act  enumerated ;  and  Finch  (9)  says, 
that  the  exact  number  of  twelve  is  not  ne- 
cessary, but  there  may -be  more  or  less; 
and  it  may  be  assumed,  after  verdict,  that 
the  lawful  number  was  present. 

Mr.  Serjeant  Cross  for  the  defendant. — 
The  principal  points  contended  for  against 
the  plaintiff's  right  to  recover  in  this  case, 
are,  first,  that  the  plea  of  the  Statute  of  Li- 
mitations bars  the  action;  and,  secondly, 
that  the  interest  in  the  note  could  not  pass 
to  the  plaintiff,  the  grantee  of  the  Crown,  for 
want  of  indorsement  by  Younghusband.  The 
plaintiff's  title  in  the  declaration  is  by  as- 
signment from  the  Crown,  and  not  on  the 
custom  of  merchants.  The  plea  is,  that  the 
note  became  due  in  the  lifetime  of  the 
felo  de  se,  and  that  the  causes  of  action  did 
not  accrue  to  him  within  six  years :  which 
the  jury  have  found  for  the  defendant. 
The  plaintiff  ought  to  have  replied  to  it  spe- 
cially, if  he  intended  to  insist  tliat  the  pro- 
perty in  the  note  vested  in  the  Crown  before 
the  six  years  expired.  In  Murray  v.  East 
India  Company ,  {10)  which  was  assumpsit  by 
an  administrator  on  a  bill  of  exchange,  an 
acceptance  by  the  defendants  after  the  death 
of  an  intestate,  appeared  on  the  declaration. 
The  defendants  pleaded,  that  the  cause  of 
action  did  not  accrue  within  six  years ;  and 
the  Court  held,  that  a  special  replication 
would  have  been  argumentative,  because 
the  &ct,  that  the  acceptance  was  after  the 
intestate's  death,  appeared  on  the  face  of 
the  declaration.  Here  the  factf  that  the 
felo  de  se  died  before  the  six  years  expired, 
IB  not  averred  in  the  declaration,  but  as- 
sumed ;  and  if  he  did  so  die,  the  Statute 
of  Limitations  applies.     Again  in  Rex  ▼. 

(8)  De  Officio  Coranatoris,  A. P.  1276. 

(9)  B.  4.  c.  «4. 

(10)  5  Bmrn.  &  Aid.  K^.  S04. 

Vol.  hi.  K.B. 


Morrallf  (1 1)  ^  P^^^  ^^^^  ^^^  action  did  not 
accrue  to  the  Crown  debtor  within  six  years 
next  before  his  death,  was  held  good  on  de- 
murrer ;  but  the  fact  that  the  felon  died 
within  six  years  before  the  action  brought, 
there  also  appeared  on  the  declaration. 

[Chief  Justice  Abbott — It  is  here  put  that 
the  plea  is  bad,  because  it  should  have  been 
laid  that  it  did  not  accrue  to  the  plaintiff, 
and  not  to  the  felo  de  se  within  six 
years.] 

[Mr.  Justice  Holroyd, — This  would  be  a 
good  plea ;  that  the  felo  de  se  did  not  die 
within  six  years  after  the  making  of  the 
note  ;  and  that  the  cause  of  action  did  not 
accrue  within  six  years  before  the  action 
brought ;  but  the  fact,  as  pleaded,  may  or 
may  not  amount  to  a  good  defence.  Thus, 
if  the  felo  de  se  died  within  the  six  years 
from  the  making  the  note,  the  debt  hav- 
ing, on  his  death,  vested  in  the  Crown, 
it  would  be  no  defence ;  but  if  he  died  after 
the  six  years,  it  would.] 

Mr,  Serjeant  Cross  then  urged,  on  the 
second  point,  that  the  property  in  this  pro- 
missory note  could  only  be  transferred  by 
indorsement,  under  the  statute  of  Anne,  viz. 
according  to  the  custom  of  merchants,  by 
which  bills  of  exchange  are  negotiable.  But 
it  is  not  treated  in  this  declaration  as  a  note 
transferable  by  the  statute,  or  according  to 
the  custom  of  merchants,  but  on  an  assign- 
ment firom  the  Crown,  whose  title  accrued 
not  by  indorsement,  but  by  the  felony. 
Even  if  the  Crown  might  thus  take  a  pro- 
perty in  the  note  by  operation  of  law,  it 
could  not  transfer  it  except  by  indorsement. 
He  cited  Rawlinson  v.  Stone  {12)  to  show 
that  the  right  of  an  administrator  to  indorse 
a  bill  of  exchange,  was  by  the  custom  of 
merchants.  The  Crown  may  assign  a  debt, 
but  not,  as  here,  a  right  to  a  promissory 
note,  which  is  only  evidence  of  a  debt ;  for 
the  declaration  does  not  allege  a  debt  to  the 
Crown,  but  the  plaintiff  only  sues  as  a  party 
claiming  under  the  note. 

The  objections  as  to  producing  the  se- 
cond inquisition,  and  that  the  assignment 
should  have  been  under  the  great  seal,  were 
given  up;  but  it  was  contended,  that  the 
coroner's  inquisition  had  usually  been  taken 
by  twelve  men. 

(11)  6  Price  Rep.  34. 
(1«)  3  Wibon'i  Rep.  1. 
BsroeB,  164. 
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Mr,  Tindal  in  reply. — The  declaration 
alleges,  that  the  coroner's  inquest  was  taken 
on  the  11th  November  1818,  a:i  appears  by 
the  record,  and  a  verdict  was  found  for  the 
plaintiff,  on  the  issue  of  nul  tiel  record, 
which  shows  that  Younghusband  died  within 
•ix  years  after  the  making  of  the  note. 

[Chief  Justice  Abbott. — On  the  issue  of 
nul  tiel  record,  was  the  plaintiff  obliged  to 
have  produced  this  identical  record,  or  were 
you  concluded  from  supporting  that  issue, 
by  producing  a  record  of  a  different  date  ?] 

[Mr.  Justice  Bay  ley, — On  the  second 
issue,  if  Younghusband  had  lived  six  years 
after  the  making  of  the  promissory  note,  the 
Crown  would  have  been  barred,  and  the 
verdict  and  merits  would  have  been  against 
the  plaintiff,  as  grantee  of  the  Crown  ;  but 
on  this  i^sue  the  merits  may  be  with  him, 
though  the  verdict  is  against  him  ;  for  if  it 
appeared  on  the  trial  that  Younghusband 
lived  only  five  years  after  the  making  of 
the  note,  the  right  of  the  Crown  and  its 
grantee,  would  have  vested  within  six  years, 
and  he  would  have  been  entitled  to  a  ver- 
dict. As  the  doubt  is,  which  is  the  actual 
atate  of  the  facts,  we  doubt  as  to  establish- 
ing the  judgment  non  obstante  veredicto,  or 
awarding  a  re-pleader.] 

The  plea  of  the  Statute  of  Limitations 
bars  the  remedy  only,  not  the  right.  It 
confesses  the  right,  and  avoids  it  by  matter 
of  law  ;  therefore,  if  the  matter  pleaded  in 
avoidance  is  insufHcient,  the  plaintiff  is  en- 
titled to  judgment:  Pitts  v.  Poleliamp^ 
ton,  (13)  Rex  v.  Morrall  does  not  apply, 
for  in  that  case  the  debt  was  barred  before 
it  vested  in  the  Crown.  As  to  the  declara- 
tion not  showing  a  debt  to  the  felo  de  se 
aeizable  by  the  Crown,  it  alleges  not  only 
that  the  note  was  given,  but  that  a  debt 
was  due* 

Cur.  adv.  vulU 

On  a  future  day  Chief  Justice  Abbott, 
ailer  stating  the  facts  and  pleadings,  de- 
livered judgment  as  follows : 

We  think  that  neither  alleged  ground  of 
nonsuit  is  sufficient.  The  second  inquisi- 
tion taken  before  the  sheriff  on  the  writ  of 
melius  inquirendum,  was  an  office  not  of 
entitling,  but  instruction  only,  and  as  it 
formed  no  part  of  the  title  which  accrued 

(13)  1  I«ordIUyiii.590. 


to  the  Crown,  by  finding  Younghusband 

felo  de  se  under  the  first,  that  is,  the  coro- 
ner's inquisition, — it  was  not  required  to  be 
produced  at  the  trial.  The  King's  grant 
under  his  sign  manual  sufficed  to  pass  the 
property  in  this  note  to  his  grantee,  the 
plaintiff:  nor  does  any  authority  prescribe 
under  what  seal  the  Crown  shall  exercise 
its  prerogative  of  assigning  choses  in  action, 
while  the  constant  practice  has  been  to  use 
the  sign  manual  therein.  Nor  is  there 
ground  to  arrest  the  judgment.  A  debt 
due  from  Renton,  the  maker,  at  the  time  of 
his  (Renton*s)  death,  to  Younghusband,  the 
payee  and  felo  de  se,  is  laid  in  the  declara- 
tion. That  debt  is  there  stated  to  be  the 
principal  due  on  the  note,  with  the  interest 
thereon :  this  sufficiently  shows  the  note  to 
be  a  security  for  the  debt»  and  both  debt  and 
security  passed  to  the  Crown,  as  above  de- 
scribed, by  operation  of  law.  Both  were 
therefore  assignable  by  it  without  indorse- 
ment, or  authority  from  the  custom  of  mer- 
chants, or  other  special  custom. 

As  to  the  number  of  jurors  by  which  the 
coroner's  inquest  should  have  been  found, 
in  order  to  vest  title  to  the  chattels  of  a  felo 
de  se  in  the  Crown,  we  think  it  must  now 
be  taken  that  the  inquisition  before  us  was 
found  by  the  proper  number,  assuming  it  to 
be  twelve,  on  which  point  no  opinion  is  ne- 
cessary. Having  disposed  of  these  points, 
we  come  to  the  material  one  arising  on  the 
plea  of  the  Statute  of  Limitations,  (14) 
which  has  been  found  for  the  defendant. 
That  plea  alleges,  that  "  the  note  became 
due  and  payable  to  the  felo  de  se  during 
his  life ;  and  that  the  supposed  cause  of 
action  did  not  accrue  to  him  witln'n  six 
years  before  the  exhibiting  of  the  plaintiBTa 
bill."  We  think  this  plea  bad  in  law,  and 
unlike  that  in  Rex  v.  Morrall.  (15)  The 
plea  there  was  held  good,  on  the  ground 
that  the  Crown  is  only  entitled  to  its  debtor's 
right,  and  cannot  create  or  revive  a  right,  if 
none  existed,  or  if  it  has  become  barred : 
in  other  words,  that,  as  the  Crown's  debtor 
could  not  have  recovered  had  the  statute 
been  pleaded ;  ••  the  Crown,  standing  in 
the  same  situation  as  its  debtor,  could  not 
so  recover.  Hera  the  plea  does  not  show 
that  the  £elo  de  se  was  barred  by  the  sta- 
tute at  his  death ;  and  if  he  was  not  m 

(14)  «l  Jac.  1.  cl6.  i.3b 

(15)  6rxiceiUp*Mi 
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l>atTed,  a  right  vested  in  the  Crown  within 
the  six  years,  which  afterwards  is  not  barred 
or  affected  by  the  statute.  This  issue  then 
being  immaterial,  cannot,  though  found  for 
the  defendant,  entitle  him  to  judgment 
thereon.  Then,  if  a  cause  of  action  is  con- 
fessed by  the  plea,  and  the  matter  pleaded 
in  avoidance  is  insufficient,  the  plaintiff  is 
entitled  to  judgment  non  obstante  veredicto ; 
while  there  must  be  a  repleader,  if  the  plea 
does  not  confess  a  cause  of  action  :  Pitts  ▼. 
FokhampUm.  Now  taking  it,  that  a  plea 
of  actio  non  accrevit  infra  sex  annos^  does 
not  confess  that  any  cause  of  action  did  at 
any  time  accrue,  this  plea  does  not  contain 
that  matter  only,  but  also  alleges  that  the 
note  became  due  and  payable  to  the  felo 
de  se  in  his  lifetime.  This  acknowledges 
that  he  at  one  time  had  a  good  cause  of 
action ;  and  if  he  had,  the  right  to  sue  would, 
on  the  facts  alleged  in  the  declaration,  pass 
to  the  Crown,  and  from  the  Crown  to  its 
grantee,  the  plaintiff,  unless  the  defendant 
has  alleged  some  matter  o£fact  sufficient  in 
law  to  show  that  such  right  did  not  pass. 
This  he  has  not  done  ;  he  has  confessed,  and 
not  sufficiently  avoided,  so  that  the  plain- 
tiff is  entitled  to  judgment  non  obstante 
veredicto. 

Judgment  for  the  plaintiff  accordingly. 


i.} 


JAMES  V.  SEWELL  AND  COOK. 


1825 

May  3 

A  record  was  withdrawn  on  terms  ofjMy^ 
ing  costs  by  plaintiff  to  defendant,  as  between 
attorney  and  client^  which  costs  were  taxed, 
hut  not  paid  as  agreed  on,  A  commission  of 
bankrupt  having  been  issued  against  the 
plaintiff  a  judgment,  as  in  case  of  a  nonsuit, 
was  afterwards  obtained  against  him,  the 
costs  of  which  having  been  taxed  between 
party  and  party,  were  added  to  the  costs 
taxed  as  above,  arid  he  was  taken  in  execution 
for  both  sums  : — Held,  that  these  costs  were 
not  proveable  under  the  commission ;  and  the 
plaintiff  was  ordered  to  be  discliarged,  on 
terms  of  paying  such  costs  as  on  re-taxation 
should  he  found  due,  as  between  party  and 
party.* 

The  record  in  this  cause  was  withdrawn 
at  the  sittings  after  Easter  term,  1824»  on 

*  5««  note  (%)  next  pag«. 


an  agreement  between  the  plaintiff  and  the 
defendants*  attorney,  that  tlie  defendants'^ 
costs  should  be  taxed,  as  between  attorney 
and  client,  and  paid  by  certain  bills,  at  six 
and  twelve  months  after  date.  The  costs 
were  taxed  at  53/.  \^s.,  but  the  bills  were 
never  given.  On  the  20th  November  1 S24, 
a  commission  of  bankrupt  issued  against 
the  plaintiff.  On  the  22d  November,  the 
defendants  obtained  judgment  as  in  case 
of  a  nonsuit,  and  taxed  their  costs,  adding, 
on  this  taxation,  53/.  12^.  costs,  taxed  ac- 
cording to  the  above  agreement,  to  9/.  costs 
of  obtaining  the  rule,  taxed  as  between 
party  and  party.  They  then  took  the  plain- 
tiffin  execution  for  the  whole,  viz.  62/.  12«. 
On  the  6th  February  1825,  the  plaintiff  ob- 
tained his  certificate. 

Mr,  Marryat  had  obtained  a  rule  to  show 
cause  why  the  plaintiff  should  not  be  dis- 
charged out  of  the  custody  of  the  Sheriffs 
of  London,  as  to  the  sum  oi  5SL  I2s.  part 
of  the  62/.  Ifts,  for  which  the  judgment  was 
signed  and  the  plaintiff  taken  in  executionr 
he  having  obtained  his  certificate  since  the 
taxation  of  the  costs  as  between  attorney 
and  client,  to  the  extent  of  the  first-men- 
tioned sum. 

Mr.  Campbell  now  showed  cause;  and, 
afler  stating  that  the  dispute  was  as  to  the 
9/.  costs  incurred  and  taxed  subsequently 
to  the  agreement,  urged  that  that  agree- 
ment not  having  been  performed,  the  defen- 
dant was  entitled  to  those  taxed  costs,  as 
between  party  and  party,  and  that  the  whole 
costs  in  the  action  could  not  be  split. 

Mr.  Marryat,  in  support  of  the  rule. — 
The  question  is,  whether  the  plaintiff  is  in 
a  better  situation  by  the  costs  being  taxed 
as  between  party  and  party,  or  as  between 
attorney  and  client.  The  subsequent  cost* 
were  incurred  in  consequence  of  an  agree- 
ment before  the  plaintiff's  bankruptcy.  As 
the  terms  of  that  agreement  have  not  been 
complied  with,  the  defendant  cannot  now 
have  advantage  of  it  to  charge  the  plaintiff 
in  execution. 

Chief  Justice  Abbott, — Here,  the  plaintiff 
withdraws  his  record,  under  an  agreement 
to  pay  the  defendant  his  taxed  costs  as* 
between  attorney  and  client,  by  bills.  The 
costs  are  so  taxed,  at  531.  I2s,,  but  the  bills 
are  not  given. .  A  commission  of  bankrupt 
then  issues  against  the  plaintiff:  the  defen- 
dant signs  judgment  as  in  case  of  a  non- 
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Bttit^  taxes  the  costs  of  that  proceeding  at 
91,  as  between  party  and  party,  and  takes 
the  plaintiff  in  execution  for  the  whole 
amount  of  both  taxations.  I  think  this 
demand  for  the  taxed  costs  did  not  consti- 
tute a  debt  proveable  under  the  oommission, 
and  that  an  action  of  debt  was  not  then  main- 
tainable for  it.(l)  The  course  to  obtain 
the  costs  was  that  which  has  been  adopted ; 
but  as  execution  has  been  taken  out  for 
53L  I2s.  of  the  costs  on  taxation  as  between 
attorney  and  client,  and  not  as  between 
party  and  party,  let  the  Master  review  his 
taxation,  and  on  payment  of  such  sum  as 
the  Master,  on  re-taxation,  shall  ascertain 
between  party  and  party,  let  the  plaintiff 
be  discharged.  (2) 

Rule  abiohUe  on  these  terms. 


18J25 
May  4 


i.} 


REX  0.  OXFORD  CANAL  COM- 
PANY, 


By  a  local  act,  the  Oxford  Canal  Com" 
pony  were  empowered  to  take  a  tonnage  duty 
of  so  much  per  mile,  on  goods  carried  along 
their  canal.  By  a  subsequent  act,  a  coni" 
pensaiion  duty  of  a  sum  in  gross,  for  every 
ton  passing  from  the  Oxford  Canal  into  the 
Grand  Junction  Canal,  or  from  any  oilier 


s: 


'1)  See  Fiy  V.Malcolm,  4 Taunt.  705. 

[$)  InReCharles.(14£aBt,197)averdictforl50i. 
damages  was  obtained  against  a  trader,  who,  before 
judgment  entered  up,  committed  an  act  of  bank- 
ruptcy. The  debt  due  on  the  judgment  so  entered 
up,  was  held  not  such  a  petitioning  creditor's  debt 
as  would  support  a  commission  against  the  trader. 
And  in  Walker  v.  Barnes,  (1  Marshall,  346,  5  Taunt. 
778,  S.C.)  the  abore  case  having  been  dted,  it  was 
held,  that  the  bankruptcy  of  the  plaintiff  occurring 
•Iter  Terdict  for  the  defendant,  but  before  judg- 
ment and  a  certificate  subsequently  obtained,  is  no 
bar  to  an  execution,  after  judgment,  sued  out  against 
the  plaintiff,  for  the  costs  of  the  action.  It  is  pro- 
tided,  by  stat.  6  Geo.  4.  c.  16.  s.  126,  "  that,  after  the 
Sst  September  1825,  if  any  bankrupt,  after  his  certi- 
orate has  been  allowed,  thall  be  taken  in  execution, 
for  atiy  debt,  claim,  or  demand  by  this  act  made  prove- 
able  under  the  commitsion  agaitut  such  bankrupt,  where 
judgment  hat  been  obtained  before  the  Qllowance  of 
All  eert^ate,  it  shall  be  lawful  for  any  judge  of  the 
court  wherein  judgment  has  been  so  obtained,  on 
such  bankrupt  producing  his  certificate,  to  order  any 
officer  who  shall  have  such  bankrupt  in  custody,  by 
▼irtue  of  such  execution,  to  discharge  such  bank- 
rupt without  exacting  any  fee,  and  such  officer  shall 
be  hereby  indemnified  for  so  doing."  And  see  sec- 
tions ISU  58,  and  59. 


navigable  canal  into  the  Oxford  Canal,  and 
so  from  thence  tnto  the  Grand  Junction  Canai, 
mas  gwejf  to  the  Oxford  Canal  Company^ 
without  any  regard  to  the  distance  the  same 
slunddpass  along  the  Oxford  Canal:—* 
Held,  Arst,  that  the  proprietors  of  the  Oxford 
Canal  were  rateable  to  the  poor  in  every 
parish  through  which  their  canal  passed,  in 
respect  of  the  mileage  duly  earned  on  the 
whole  canal,  in  proportion  to  the  quamtiiy  of 
land  occupied  by  it  m  each  narish*  Secondly^ 
that  they  were  liahle  to  he  rated  m  every 
parish  along  which  their  canal  passed^  far 
a  proportion  of  the  compensation  duty. 

Upon  an  appeal  against  a  rate  made  for 
the  relief  of  die  poor  in  that  part  of  the 
parish  of  Sow,  situate  within  the  county  c^ 
the  city  of  Coventry,  whereby  the  c<Mnpany 
of  proprietors  of  the  Oxford  Canal  Naviga- 
tion, were  rated  as  the  occupiers  of  the 
towing-path  land,  and  that  part  of  the  can^ 
lying  within  the  parish  of  Sow,  and  for  the 
tolls  and  duties  arising  therefrom,  assessed 
at  1,600^.,  and  the  sum  for  which  they  were 
rated  was  80/.,  the  sessions  amended  the 
rate  by  reducing  the  sum  on  which  the  com- 
pany was  assessed  to  1 ,200/.,  and  the  sum 
assessed  to  60/.,  and  confirmed  the  rate  so 
amended,  subject  to  the  opinion  of  this 
Court  on  the  following  Case  : — 

The  appellants  were  incorporated  by  an 
act  of  parliament  of  the  9  Geo.  3,  entitled, 
*'  An  act  for  making  and  maintaining  a  navi- 
gable canal  from  the  Coventry  Canal  Navi- 
gation to  the  city  of  Oxford,"  and  by  virtue 
of  the  powers  given  to  them  by  this  act, 
they  purchased,  and  are  now  the  owners  of 
the  canal  and  towing-patli  in  the  respondent 
parish,  having  no  other  lands,  nor  occupy- 
ing nor  possessing  any  other  property 
therein.  By  the  above  act,  they  are  em- 
powered to  demand  the  payment  of  tonnage 
and  wharfage  at  a  certain  rate  per  mile,  for 
all  coal,  stones,  timber,  and  other  goods 
carried  upon  or  through  their  canal ;  and 
the  tonnage  commonly  taken  by  them,  at 
the  time  of  making  the  above  rate,  was  Id. 
per  ton  per  mile  for  coals,  and  1-^  per 
ton  per  mile  for  other  sorts  of  merchandise. 
This  tonnage  is  usually  called  the  mile  ton- 
nage, as  distinguished  from  the  compensa- 
tion tonnage  hereinafter  spoken  of.  By 
a  subsequent  act  of  parliament  of  the 
3d  Geo.  3.  c.  80,  which  was  an  act  for 
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making  a  new  canal,  to  be  called  the  Grand 
Junction  Canal,  after  reciting  that  it  was 
apprehended  the  making  of  the  intended 
canal  would  be  injurious  to  the  company  of 
proprietors  of  the  Oxford  Canal  Navigation, 
and  that  it  was  agreed  that  the  compensa* 
tions  thereinafter  mentioned  should  be  made 
to  them,  as  an  indemnification  against  any 
such  injury,  it  was,  amongst  other  things, 
enacted,  that  instead  of  the  tolls,  rates,  and 
duties,  which  would  have  been  payable  to 
the  company  of  proprietors  of  tne  Oxford 
Canal,  by  virtue  of  the  above-mentioned 
act  of  9  Geo.  3.,  and  certain  other  acts  of 
parliament  for  or  in  respect  of  the  coals, 
goods,  and  other  things  thereinafter  men* 
tioned,  and  made  chargeable  with  certain 
rates  to  the  said  company,  it  should  be  lawful 
for  the  said  company  of  proprietors  of  the 
Oxford  Canal  Navigation  to  ask,  demand, 
take,  and  receive  to  and  for  their  own  pro- 
per use  and  behoof,  the  respective  rates 
thereinafter  mentioned  ;  that  is  to  say,  "  for 
all  coals  which  should  pass  from  the  said 
Oxford  Canal  into  or  upon  the  said  intend- 
ed canal,  the  sum  of  2s.  9d.  per  ton,  and 
so  in  proportion  for  a  less  quantity  than  a 
ton,  without  any  regard  to  the  distance  the 
same  should  pass  upon  the  said  Oxford 
Canal ;  and  for  all  other  goods,  wares,  mer- 
chandizes, and  things,  which  should  pass 
from  any  navigable  canal  into  or  upon  the 
Oxford  Canal,  and  from  thence  into  or  upon 
the  said  intended  canal ;  or  from  the  said 
intended  canal  into  or  upon  the  said  Oxford 
Canal,  and  from  thence  into  or  upon  any 
other  navigable  canal  (except  certain  articles 
in  the  act  specified),  the  sum  of  4^.  ^  per 
ton,  and  so  in  proportion  for  a  less  quantity 
than  a  ton,  without  any  regard  to  the  dis- 
tance the  same  should  pass  upon  the  said 
Oxford  Canal.'*  The  act  then  provides  for 
the  collecting  and  recovering  this  last-men- 
tioned tonnajge  ;  and  also  that,  in  the  event 
thereafter  of  such  tonnage  not  amounting 
to  certain  specified  sums  within  each  year, 
the  company  of  proprietors  of  the  intended 
canal  should  make  good  the  difference ;  and 
it  points  out  the  mode  of  ascertaining  and 
recovering  such  difference.  The  tonnage 
payable  to  the  appellants  under  this  last- 
mentioned  act,  is  usually  called  the  com- 
pensation tonnage.  No  part  of  the  mile  or 
compensation  tonnage  is  collected  in  the 


parish  of  Sow.  The  entire  length  of  the  Ox* 
ford  Canal  is  ninety-one  miles.  The  Grand 
Junction  Canal  unites  with  it  at  Braunston, 
and  the  distance  from  that  place  to  where 
it  joins  the  Coventry  Canal  is  thirty-four 
miles,  seven-eighths  of  which,  two  miles 
and  one-eighth,  are  in  the  respondent  parish. 
This  latter  canal  is  the  only  navigable  canal 
which  joins  the  Oxford^  this  its  northern 
part,  and  the  proprietors  thereof  take  the 
tonnage  of  coals  upon  two  miles  of  the  Ox* 
ford  Canal,  being  the  first  two  miles  from 
the  junction  thereof  with  the  Coventry 
Canal  at  Longford,  and  the  proprietors  of 
the  Oxford  Canal  take  the  tonnage  of  all 
merchandize  (except  coals)  which  are  car* 
ried  upon  any  part  of  the  Oxford  Canal, 
and  afterwards  upon  the  Coventry  Canal* 
within  three  miles  and  a  half  from  the  junc- 
tion of  the  two  canals  at  Longford,  towards 
Coventry.  For  coals  which  pass  along  the 
Oxford  Canal,  in  the  respondent  parish,  the 
appellants  receive  the  mile  tonnage,  if  they 
do  not  afterwards  enter  the  Grand  Junction 
Canal ;  but  if  they  do,  then  they  receive  the 
compensation  tonnage  only,  whether  they 
have  passed  into  the  Oxford  Canal  from 
any  other  canal  or  not.  For  other  sorts  of 
merchandize  which  pass  from  the  Coventry 
Canal  into  the  Oxford  Canal,  and  thence 
into  the  Grand  Junction  Canal,  or  from 
the  Grand  Junction  Canal  into  the  Oxford 
Canal,  and  thence  into  the  Coventry  Canal, 
in  both  which  cases  such  merchandize  must 
necessarily  pass  through  the  parbh  of  Sow, 
they  receive  the  compensation  tonnage ; 
but  in  all  other  cases  they  receive  the  mile 
tonnage.  The  compensation  tonnage  is 
never  exactly  what  the  mile  tonnage  would 
have  been.  The  appellants  derive  no  pro- 
fit whatever  from  their  land  in  the  parish  of 
Sow,  except  from  the  tonnage  payable  to 
them  by  virtue  of  the  above-mentioned  acts 
of  parliament,  if  any  part  of  that  tonnage 
can  legally  be  considered  as  such.  The 
occupiers  of  land  in  the  parish  of  Sow,  are 
rated  in  the  present  assessment  upon  their 
respective  rents,  taking  those  rents  as  the 
criterion  of  the  value  of  the  land.  The 
appellants  are  rated  upon  the  full  amount 
of  their  tolls,  which  are  calculated  to  amount 
to  1,200/.  per  annum,  whereas  the  same 
tolls  are  worth  only  1,000/.  per  annum,  to 
be  rented  by  a  third  person.) 
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The  questions  for  the  opinion  of  tlie 
Court  were, 

First,  whether  the  appellants  were  liahle 
to  be  rated  for  any  of  their  tolls  in  the 
parish  of  Sow.  If  not,  the  assessment  on 
the  appellants  in  the  parish  of  Sow  was  to 
be  struck  out  of  the  rate. 

Secondly,  whether  they  were  liable  to  be 
rated  in  the  parisli  of  Sow  for  part  of  the 
compensation  tonnage  for  coals  passing  out 
of  the  Oxford  Canal  into  the  Grand  Junc- 
tion Canal,  which  had  passed  along  the  Ox- 
ford Canal  in  the  parish  of  Sow.  If  they 
were  not,  four  twenty-fourths  of  the  sum  at 
which  they  were  assessed  were  to  be  de- 
ducted from  the  assessment. 

Thirdly,  whether  they  were  liable  to  be 
rated  in  the  parish  of  Sow  for  part  of  the 
compensation  tonnage  received  in  respect  of 
merchandize  (not  being  coals)  passing  out 
of  any  navigable  cansd  ^into  the  Oxford 
Canal,  and  thence  into  the  Grand  Junction 
Canal,  in  respect  of  such  part  of  the  said 
merchandize  as  had  passed  along  the  Ox- 
ford Canal  in  the  parish  of  Sow.  If  they 
were  not,  then  eight  more  twenty-fourths 
were  to  be  deducted  from  the  sum  assessed 
on  the  appellants. 

Fourthly,  whether  they  were  liable  to  be 
rated  in  the  parish  of  Sow  for  part  of  the 
compensation  tonnage  received  in  respect  of 
merchandize  (not  being  coals)  passing  out 
of  the  Grand  Junction  Canal  into  the  Ox- 
ford Canal,  and  thence  into  any  other  na- 
vigable canal,  in  respect  of  any  such  part  of 
the  said  merchandize  as  had  passed  along 
the  Oxford  Canal  in  the  parish  of  Sow.  If 
they  were  not,  then  five  more  twenty-fourths 
were  to  be  deducted  from  the  sum  assessed 
on  the  appellants. 

Fifthly,  supposing  the  appellants  to  be 
rateable  in  respect  of  the  above  tolls,  or  any 
part  of  them,  in  the  parish  of  Sow,  whether 
the  sum  on  w*hich  they  were  assessed  in  the 
above  rate  ought  not  to  be  reduced  to  the 
amount  which  such  tolls  would  be  worth  to 
be  rented  by  a  third  person.  The  several 
acts  of  the  9th,  15th,  and  26th  Geo.  3.  for 
making  and  maintaining  the  Oxford  Canal ; 
as  also  the  33  Geo.  3.  c.  80.  called  the 
Grand  Junction  Canal  Act,  were  to  be  con- 
sidered as  part  of  the  case. 

The  Attorney  General,  Mr,  Serjeant 
Adams,  and  Mr,  Tindai,  in  support  of  the 


order  of  sessions. — After  the  late  decisions, 
it  will  not  be  disputed  as  a  general  principle, 
that  the  tolls  of  a  canal  are  rateable  in  every 
parish  through  which  the  navigation  passes, 
in  proportion  to  the  quantity  of  land  cover- 
ed with  water  therein.  (1)  Then  the  ques* 
tion  here  is,  whether  the  appellants  are 
rateable  in  the  parish  of  Sow,  for  the  roile« 
age  and  compensation  tolls  which  they  may 
take  in  that  parish  under  the  above  acts. 
By  Stat.  9  Geo.  3.  the  appellants  were  em- 
powered to  take  a  mileage  duty  of  Id,  on 
coals,  and  l-|«f.  on  other  goods  passing  along 
the  Oxford  Canal ;  as  that  canal  -  passes 
through  Sow,  the  appellants  must  be  liable 
if  the  case  stopped  there.  By  33  Geo.  3« 
c.  80,  the  Grand  Junction  Canal  Act,  after 
reciting,  that  it  was  apprehended  that  the 
making  the  new  canal  would  be  injurious 
to  the  proprietors  of  the  Oxford  Canal  (the 
appellants),  by  depriving  them  of  a  part  of 
their  mileage  duty  ;  and  that  it  was  agreed 
that  there  should  be  a  compensation  made 
them  as  an  indemnification  against  any  such 
injury,  it  was  enacted,  "  that  in  lieu  of  the 
nuleage  duties,  payable  as  above,  they  should 
be  entitled  to  tsike  certain  other  rates,  namely, 
Sts,  9d,  per  ton  on  coals,  and  4«.  4fd,  per  ton 
for  all  other  goods  passing  into  their  canal, 
and  from  thence  into  the  intended  canal,  or 
from  the  intended  canal  into  the  Oxford  Canal, 
and  from  thence  into  any  other  canal,  nnihout 
regard  to  the  distance  the  same  should  .pass 
on  t/te  Oxford  Canal.**  This  is  the  com- 
pensation duty  as  an  equivalent  for  the 
mileage  duty,  of  which  the  defendants  would 
be  deprived  by  the  new  canal.  Can  the 
substitution  of  this  compensation  tonnage, 
in  lieu  of  the  mileage  duty,  make  any  dif- 
ference as  to  the  rateability  of  the  appel- 
lants in  Sow  ?  Had  no  such  agreement 
been  made  with  the  Grand  Junction  Canal 
Company,  the  appellants  would  still  have 
been  liable  pro  tanto  in  Sow,  to  a  rate  on 
the  mileage  duty  received.  Then,  though 
the  33  Geo.  3.  c.  80.  substitutes  one  pay- 
ment for  another,  tlie  rateability  remains  the 
same,  and  the  compensation  tonnage  is  rate- 
able in  Sow,  as  the  mileage  duty  would 

(1)  Rex  V.  Trent  and  Meney  NaTintion,  1  Bm, 
&  Crest.  Rep.  54^ ;  9 Dowl. &  RyL  Rep.75«.  &C. 
Rex  V. Palmer,  1  Bam.  &  Cren.  546;  ft  D.&R. 
793.  S.  C.  Rex  v.  £arl  of  Porttnore^  1  Barn.  &  Cres. 
551  i  t  P.  £c  R.  798.  S,  C. 
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have  been.  On  the  last  question,  they  ad- 
mitted that  the  appellants  were  rateable  to 
such  amount  only,  as  such  tolls  would  be 
worih  if  let  to  a  third  person.  (2) 

Mr,  W.  E.  Taunton,  Mr.  Holbech,  and 
Mr,  Goulboum,  for  the  Oxford  Canal  Com- 
pany, (the  appellants). — It  is  true  that  the 
compensation  duty  was  substituted  in  lieu 
of  the  mileage  duty,  which  was  rateable,  but 
it  does  not  necessarily  constitute  any  part 
of  the  profits  of  the  land  belonging  to  the 
Company  in  Sow.  But  tlie  Company  eani 
nothing  in  respect  of  their  land  in  Sow,  for 
as  much  duty  is  paid  for  passing  along  a 
small  part  as  through  the  whole  of  the 
canal,  and  would  be  alike  payable  if  the 
land  in  Sow  was  not  passed  over.  Now 
toll-traverse  is  something  paid  for  the 
liberty^  of  passing  over  the  land  of  another, 
and  such  money  payment  to  an  owner  of 
land,  for  an  easement  over  it,  is  rateable. 

[Mr,  Justice  Bay  ley, — Probably  with- 
out this  canal,  no  goods  would  be  earned 
through  Sow  at  all ;  but  the  whole  canal  is 
the  cause  of  the  compensation  duty,  and  of 
eourse  a  proportion  is  earned  in  respect  of 
that  part  which  is  in  Sow.] 

The  proximate  cause  of  the  compensation 
duty  must  be  considered ;  that  is,  that  the 
goods  pass  into  or  out  of  the  Oxford  Canal; 
therefore,  if  rateable  at  all,  the  appellants 
are  rateable  in  the  parish  of  Braunston, 
where  they  pass  into  and  out  of  the  canal. 
This  is  not  a  profit  arising  from  tolls,  but  a 
mere  money  payment  in  gross,  by  way  of 
indemnity  for  loss,  and  given  for  the  privi- 
lege of  entering  the  canal  without  regard  to 
distance.  These  payments  stand  on  the 
footing  of  lock  or  sluice  dues,  in  which 
eases  the  proprietors  are  rated  in  the  parish 
where  the  lock  or  sluice  is  situate.  They 
cited  Rex  v.  McDonald  and  others,  (3)  and 
Rex  v.  Milton,  (4) 

Chief  Justice  Abbott,— I  think  the  Ox- 
ford Canal  Company  rateable  in  the  parish 
of  Sow,  for  the  coals  and  other  merchandize 
passing  along  their  canal.  We  are  to  con- 
sider the  Oxford  Canal  Act,  and  the  Grand 
Junction  Canal  Act,  as  one  statutory  enact- 
ment, viz.  that  for  coals  passing  along  the 
Oxford  Canal,  and  not  going  into  the  Grand 

(i)  See  Bex  «.  Binningfaam  Gu  Light  and  Coke 
Ccnnpeay,  1  fism.  &  Creie.  506. 
(5)  If  East,  3X4. 
(4)  S  B.  £(  A.  119. 


Junction  Canal,  the  Company  shall  receive 
a  mileage  duty  per  ton.  The  effect  of  this 
is  clearly  established  by  Rex  v.  Milton  to 
be,  that  the  proprietors  are  rateable  as  oc- 
cupiers of  the  canal,  or  land  covered  with 
water,  for  the  mileage  duty,  as  profits  arising 
out  of  that  land  so  used,  and  in  every 
parish  through  which  the  canal  passes,  in 
respect  of  the  land  situate  therein,  and  so 
used  by  the  canal.  But  for  coals  passing 
along  the  Oxford  Canal,  and  then  out  of  it 
into  the  Grand  Junction,  the  payment  is 
to  be  by  a  specific  sum  or  compensation,, 
without  regard  to  distance;  but  still  that 
specific  sum,  though  called  a  compensation 
duty,  is  earned  and  paid,  in  consequence  of 
the  goods  passing  along  the  Oxford  Canal, 
and  part  of  it  must  be  considered  as  earned 
in  every  parish  along  that  line  of  the  canal. 
Sow  is  one  of  the  parishes  in  respect  of 
which  it  is  so  earned,  and  the  Company  are 
rated  for  that  proportion  of  the  whole  which 
is  earned  in  the  parish  of  Sow.  As  to  other 
goods  besides  coals,  the  fact  that  to  earn 
this  compensation  duty,  they  must  come 
from  some  other  canal  into  the  Oxford 
Canal,  will  make  no  difference  in  the  con- 
struction of  the  act. 

As  to  the  amount,  the  question  is,  whether 
the  appellants  are  to  be  rated  according  to 
the  duties  actually  received  by  them,  without 
deducting  expenses  of  collection,  or  accord- 
ing to  the  value  of  other  similar  land  in  the 
parish  when  let.  Now,  as  other  land  in 
this  parish  is  rated  according  to  the  rent 
without  such  expenses  being  allowed,  this 
being  assessed  as  land  covered  with  water, 
should  be  rated  by  the  same  rules.  The 
rate  ought,  therefore,  to  be  assessed  in 
respect  of  property  valued  at  1,000/.,  and 
must  be  501, 

Mr,  Justice  Bayley, — ^The  compensation 
duty  stands  on  the  same  ground  with  the 
mileage  duty,,  and  both  are  liable  to  be 
rated.  The  mileage  duty  is  payable  to  the 
Company  who  hold  the  canal  and  towing 
path  along  it,  and  is  rateable,  because  it  is 
a  profit  arismg  from  the  land  covered  with 
water  and  the  towing  path,  for  each  mile 
over  which  the  goods  are  conveyed.  The 
compensation  duty  is  equally  rateable  for, 
the  proportions  earned  by  the  Company  in 
every  parish  through  which  the  canal  passes, 
being  the  profit  arising  from  the  land  covered 
with  water,    and   from    the  towing  path 
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tlirough  the  whole  line  of  the  canal.     The 
Grand  Junction  Canal  Company  wished  to 
use  the  Oxford  Canal  in  part,  and  made  their 
bargain  with  the  appellants  as  to  the  terms 
of  so  using  their  canal.     If  a  person  who 
wished  to  send  goods  alons  the  Grand 
Junction  Canal,  and  thence  luong  the  Ox- 
ford Canal,  was  to  be  liable  to  a  heavy 
mileage  duty  along  the  latter,  he  would  na- 
turally pause,  on  seeing  the  charge  of  send- 
ing them  along  the  whole  line,  and  consider 
whether  he  will  send  them  by  the  Grand 
Junction  Canal.     On  this  account  it  would 
be  beneficial  to  the  latter  to  make  a  bargain 
to  give  a  compensation  to  the  Oxford  Canal 
Company  for  using  their  whole  line,  from 
one  end  to  the  other.     The  terms  of  such 
bargain  are  2$,  9d.  per  ton  for  coals,  and 
4t8.  4fd.  per  ton  for  other  goods,  and  these 
sums  are  paid  for  the  use  which  persons 
carrying  goods  along    the  Oxford   Canal 
may  make  of  the  whole  of  it.     The  cloven 
foot  of  Mr.  Holbech's   argument  appears 
in   the  analogy   he   draws    between    this 
case  and    that  of  a  lock   or  sluice,  the 
proprietors  of  which  are  rateable  in   the 
parish   where    they   are    paid ;    for   it  is 
said,  that  the  compensation  is  merely  paid 
for  going  into,  or  passing  out  of,  the  Ox- 
ford Canal.     The  &llacy  is  in  the  premises, 
for  it  is  paid  for  the  use  which  persons 
having  goods  on  the  Grand  Junction  Canal 
make  of  the  Oxford  Canal ;  and  is  rateable 
in  that  proportion  of  the  whole  profits  which 
is  earned  in  the  parish  of  Sow,  viz.  in  re- 
spect of  the  land  occupied  therein  by  the 
canal. 

Mr,  Justice  Holroyd  concurred. 
Mr,  Jitstice  Littledale* — The  act  for  the 
Oxford  Canal  existed  before  the  act  for  the 
Grand  Junction,  and  the  profits  of  the  latter 
endangered  those  of  the  Oxford  Canal,  while 
the  use  of  the  latter  was  also  in  some  degree 
necessary  to  the  Grand  Junction  Canal.  The 
compensation  duty  was  therefore  agreed  on, 
and  put  on  the  same  footing  as  the  mileage 
duty  had  been,  for  it  should  be  taken  as 
paid  for  carrying  goods  idong  the  whole 
line  of  the  canal.  The  land  in  Sow  would 
be  more  valuable  on  account  of  this  com- 
munication with  the  Grand  Junction  Canal 
passing  through  the  parish,  vis.  in  respect 
of  the  proportion  of  t»mpensation  duty  due 
from  all  die  parishes  through  which  the 
Oxford  Canal  passes.     As  ta  the  amount  of 


rate,  it  should  be  valued  by  the  rent  per 
acre  of  other  similar  land  in  the  parish. 

The  rule  was  drawn  up  for  amending  the 
rate,  by  reducing  the  sum  assessed  on  the 
defendants,  for  and  in  respect  of  the  towing 

gath,  land,  &c.  lying  within  the  parish  of 
ow,  to   1,000/.,  and  reducing  the  rate 
thereon  to  50/.  (5) 


1825.       7      KBX   V.  THB  INHABITANTS  OV 

May  7.   >  bast  fa&lxioh. 

What  is  reasonable  diligence  m  searching 
after  an  indenture  of  apprenticeship  thirt^' 
seven  years  old^  and  supposed  to  he  lost,  so  as 
to  let  m  secondary  evidence. 

Order  of  removal  of  James  Wickham 
from  West  Peckham  to  East  Farleigh,  both 
in  Kent,  was  confirmed  on  appeal,  subject 
to  the  opinion  of  the  Court  on  the  following 

CASE. 

The    respondents  proved   the  pauperis 
birth  settlement  in  East  Farleigh.      The 
appellants  offered  to  prove,  that  in  1788  he 
was  bound  apprentice  by  indenture  to  J.  S., 
in  West  Farleigh,  for  seven  years,  with  his 
fiither*s  consent.     The  fiither  swore,  he  be- 
lieved that  he,  the  pauper,  and  the  master, 
had  signed  the  indentures.  Two  indentures 
were  executed,  the  pauper's  father  keeping 
one,  and  the  master  the  other.    Shortly 
af^er  their  execution,  the  pauper's  fadio' 
took  his  to  Buckley,  a  law  stationer,  to  be 
eopied,  and  never  saw  it  afler.  The  pauper 
lived  five  yetfs  in  East  Farleigh  with  Stan- 
den,  and  was  then  turned  over,  by  consent 
of  all  parties,  for  the  remainder  of  his  time 
to  Tanner,  who  then  received  the  indenture 
from  Standen,  the  original  master.   Tanner 
soon  after  lefl  the  last  indenture  either  with 
Messrs.  Russel  and  Townsend,  his  attor- 
neys, or  with  Buckley  the  stationer,  but 
could  not  say  positively  with  which,  though 
he  rather  thought  with  Buckley.    The  pau- 
per, after  living  nine  months  with  Tanner, 
m    St.    Giles's,    Cripplegate,    ran    away. 
Neither  indenture  being  produced,  the  ap- 
pellants, to  account  for  their  loss,  proved, 

(5)  It  was,  hxmvnr,  hM,  in  B«s  v.  MiHoQ,  (3 
Bam.  &  Aid.  Rep.  lit.)  that  the  itat.  41  Geo.  5. 
c.  tS,  •.  1.  does  not  tathoriie  tlie  Cmnt  of  Kiog'a 
Bench  to  aaMnd  a  poor-rsce. 
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by  Buckley's  administratrix,  that  he  had 
died  about  three  years  before,  but  that,  on 
carefully  examining  his  papers,  she  had  not 
found  either.     They  also  proved  by  Mr. 
Rossel,  that  he  had  been  partner  wiUi  Mr. 
Tovmsend  till  1803,  and  had  searched  for 
the  indenture  Tanner  said  he  had  left  with 
them  or  Buckley,  but  could  not  find  it. 
They  also  proved  by  Cutts,  formerly  a 
clerk  to    Humphreys    an    attorney,    and 
Townsend's  executor,  and  now  his  part- 
ner,   that  he   and   Humphreys    had    re- 
ceived many  papers  of  Townsend's  from 
bis  executors    in  two    boxes,  just   after 
bis  death,  while  he  was  clerk  to  Humph- 
reys ;    that  he  had  diligently  but  unsuc- 
cessfully searched  these  papers  to  find  the 
lost  indenture,   though  he  found  the  in- 
denture of  another  apprentice  ;  that  though 
Townsend's  widow  was  joint  executrix  with 
Humphreys,  he  believed  that  all  his  papers 
had  come  into  the  latter's  possession.  They 
also  called  the  widow  and  administratrix  of 
the  son  of  Standen,  the  original  master. 
She  remembered   the  pauper  living  with 
Standen,  and  considered  him  as  an  appren- 
tice ;  that  Standen's  papers  came  to  his  son, 
her  husband,  and  afterwards  to  her,  but 
were  burnt.     The  appellants  then  claimed 
to  be  allowed  to  give  parol  evidence  of  the 
due  execution  and  contents  of  the  inden- 
tures, and  of  the  service  under  them,  but 
the  sessions  refused  it ;  and  the  question 
for  the  opinion  of  the  Court  was — Whether 
or  not,   under  these  circumstances,  there 
was  sufficient  proof  of  the  loss  of  the  in- 
dentures to  warrant  the  admission  of  parol 
evidence  of  their  contents. 

Mr,  Claridgef  in  support  of  the  order  of 
sessions,  argued,  that  the  secondary  evi- 
dence could  not  be  admitted  till  the  case 
was  made  ripe  for  it,  nor  would  that  be  till 
East  Farleigh  had  exhausted  all  proper 
tneanif  of  procuring  the  best  evidence : 
Rex  V.  Stoke  Oolding.  (1)  Then — as  Lord 
EUenborough  asks  in  the  case  cited — Have 
they  done  Ais  ?  Two  indentures  have  been 
executed,  one  kept  by  the  father,-  who  took 
it  to  Buckley  to  be  copied,  and  never  re- 
membered to  have  seen  it  after.  Then 
Buckley's  administratrix  proved  she  had 
carefully  examined  all  her  husband's  papers, 
without   finding  this   indenture.      But  in 

(1)  t  Bam.  &  AW.  Rep.  173. 
Vol.  III.  K.B. 


order  to  make  this  proof  sufficient  to  let  in 
secondary  evidence,  the  loss  of  the  other 
part  should  be  reasonably  established ;  now 
that  was  not  done,  for  the  most  material 
witness,  Humphreys,  Mr.  Townsend's  exe- 
cutor, with  whom,  and  his  partner  Russel, 
the  second  master.  Tanner,  believed  himself 
to  have  lefl  it,  and  who,  in  point  of  fact, 
obtained  the  custody  of  most  of  Townsend's 
papers,  was  not  called  to  prove  that  he  had 
not  the  indenture.  Besides,  the  boxes 
searched  are  not  shown  to  have  contained 
all  Townsend's  papers.  Npr  was  the  pau- 
per called,  in  whose  custody  the  indentures 
must  be  presumed  to  be,  as  the  statute 
5  Eliz.  c.  4.  s.  31,  restraining  persons  from 
using  any  art,  mystery,  &c.  except  they 
had  served  seven  years'  apprenticeship 
thereto,  was  in  force  till  1814,  nineteen 
years  ailer  the  term  of  apprenticeship  ex- 
pired. The  sessions  were  therefore  right  in 
rejecting  the  secondary  evidence. 

Mr,  Berens  and  Mr,  Marsham  contra, 
stated  the  question  to  be — Whether  due 
diligence  had  been  used  by  the  appellants 
in  searching  for  the  indentures,  in  order  to 
entitle  them  to  give  parol  evidence  of  the 
contents.  Lord  EUenborough,  in  Rex  v. 
Morton^  (2)  declares,  that "  making  search," 
and  '*  using  due  diligence,"  are  terms  appli- 
cable to  some  known  or  probable  place  or 
person,  in  respect  of  which  diligence  may  be 
used.  Here,  afler  the  lapse  of  thirty- 
six  years,  the  first  part  of  the  indentures 
has  been  satisfactorily  accounted  for  by  the 
widow  of  Buckley.  As  to  the  second,  every 
person  who  could  give  any  account  of  it 
has  been  called,  nor  is  there  any  reason  to 
suppose  that  Humphreys  knew  any  thing  of 
it,  or  could  have  given  any  evidence  stron- 
ger than  that  of  Cutts,  now  his  partner. 
There  could  be  no  motive  for  keeping  an 
indenture  which  was  functus  officio^  and 
strict  search  is  therefore  less  necessary ;  for 
the  degree  of  search  necessary  to  let  in 
secondfiury  evidence,  depends  on  the  relative 
value  or  importance  of  the  primary  evi- 
dence. Brewster  v.  Sewell  (3)  is  sup* 
ported  as  to  this  point  by  Freenum  y.  AT' 
hell,  (4)  and  Rex  v.  St.  MaryUhone  (5) 
establishes  the  same  principle.    The  secon- 

(2)  4  Manle  &  Selw.  Rep.  48. 
(S)  S  Bam.  &  Aid.  296. 

(4)  2  B.  &  C.  494. ;  3  Dowl.  &  Hyl.  669.  S.  C, 

(5)  4  Dowl.  &R)  I.  475. 

2  A 


174 


COURT  OF  KINO'S  BENCH. 


dary  evidence  of  the  contents  of  the  inden- 
tures should  have  been  admitted  by  the 
sessions. 

Mr.  Jiutice  Bayley. — The  non-produc- 
tion of  the  first  part  of  the  indentures 
(which  it  would  have  been  the  interest  of 
the  apprentice  to  keep)  is  satisfactorily  ac- 
counted for  ;  so  also  is  the  non-production 
of  the  second  part,  as  far  as  the  custody  of 
Buckley  is  concerned.  But  then,  supposing 
the  second  part  to  have  been  lef^  with 
Messrs.  Russel  and  Townsend,  if  they  had 
it,  it  must  have  been  shortly  after  Tanner 
had  it  from  Standen,  the  first  master,  some 
time  in  1793.  Now,  as  it  would  expire  in 
1795,  it  would  be  utterly  useless  after  that 
time,  and  the  probability  is,  that  it  was  de- 
stroyed at  the  dissolution  of  partnership 
between  Russel  and  Townsend,  for  no  sen- 
sible reason  can  be  assigned  for  its  preser- 
vation. Supposing  it  was  preserved  for 
any  purpose,  has  tne  search  of  Townsend's 
papers  been  sufficient  ?  It  is  said  the  two 
boxes  might  not  contain  all  the  papers 
which  he  possessed  at  his  death.  That  is 
possible,  but  Cutts  is  asked  nothing  upon 
the  subject.  If  there  were  no  others,  as  is 
probable,  it  would  have  been  useless  to  call 
Humphreys  to  prove  the  negative  search, 
already  established  by  Cutts.  We  are  to 
consider  if  the  parties  searching  made  any 
improper  omission  in  that  duty.  Here,  the 
instrument  ceased  to  be  of  value  thirty 
years  ago,  and  the  deaths  of  parties  which 
nave  intervened,  make  its  existence  more 
than  improbable.  Every  person  has  been 
called  in  whose  possession  it  might  be  rea- 
sonably expected  to  be  found,  and  the  se- 
condary evidenee  ought  to  have  been  let  in 
thereby. 

Mr,  Justice  Littledale  concurred. — (Mr, 
Juitkc  Holroyd  was  absent.) 

Order  of  Sessions  quashed. 


5.     > 
11.  i 


Practice. — akokthous. 


1825. 
May 

Interlocutory  judgment,  for  want  of  a  plea, 
may  he  signed  of  a  term  suhsequenl  to  the 
rule  to  plead  given. 

Mr.  Archhold  moved  to  set  aside  an  in- 
terlocutory judgment,  signed  for  want  of  a 
plea,  for  irregularity,  with  costs.  The 
groniid  urged  was,  that  the  demand  of  plea 


was  made  before  the  rule  to  plead  was 
given,  and  not  in  the  same  term  in  which 
judgment  was  signed.  He  contended,  that 
the  defendant  was  entitled  to  a  fresh  rule 
to  plead,  as  judgment  was  not  signed  of  the 
term  in  which  the  rule  to  plead  was  given, 
but  of  a  subsequent  term ;  and  relied  oe 
Lancaster  v.  Fraser.{X) 

Mr.  Justice  Bayley. — Is  there  any  autho- 
rity, that  demand  of  plea  must  be  made  of 
the  term  in  which  the  judgment  is  signed, 
and  not  of  a  prior  term  ? 

Chief  Justice  Abbott.— The  cases  of  Max-' 
well  v.  Skerrettj{i)  and  the  Churchwardens 
of  Edmonton  Y.  Osbome^(S)  show,  that  a 
demand  of  a  plea  may  be  made  at  the  time 
of  delivering  the  declaration,  by  indorse- 
ment thereon ;  and  a  rule  to  plead  may  be 
given  afler,  without  any  fresh  demand  of  a 
plea.  Is  there  any  difference  where  the 
judgment  is  signed  in  a  subsequent  term  ? 

The  Master  reported,  that  it  is  not  neces- 
sary to  give  a  rule  to  plead  in  the  same 
term  of  which  judgment  is  signed. 

Rule  refused. 


182 
May 


IS.  3 


Practice. — anontxous. 


Mr.  George  moved  to  set  aside  an  award, 
on  the  ground,  that  the  reference  having 
been  of  a  matter,  not  of  fact,  but  of  pure 
law,  the  decision  was  against  law.  But  the 
reasons  for  the  award  not  being  stated,—* 

The  Court  cited  Cramp  v.  Symons,{l)  and 
refused  the  rule. 

Rule  refused. 


13.  3 


ANOKTMOUS. 


1825 
May 

Where  goods  taken  in  execution  hone  been 
found,  by  a  jury  summoned  by  the  sheriff' for 
that  purpose,  not  to  belong  to  the  defendantf 
the  sheriff  must  make  his  return  at  hu  periL 

(1)  1  Mau]e&  Sehr.  R«p.  478. 

(X)  5  £aat,  547. 

(S)  6  Tem  Rep.  689. 

(1)  lBuigh.Rep.104;  2  B.  Moore,  S.  C.   Eren 
where  matter  of  law  only,  and  no  matter  of  feet,  is 
refeired  to  a  barrister,  the  Coart  will  not  aet  a^cl« 
his  award,  on  the  ground  that  it  ia  contraiy  to  law, 
wUefM  the  illegality  appear  on  ths  Iks  of  the  award. 
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Mr.  LangtUm  stated,  that  ?l  fieri  facias 
having  issued  against  the  goods  of  Mileston, 
the  sherifF  took  the  goods  of  Park.  A  jury 
having  been  summoned  to  try  the  question 
of  property  in  the  goods,  (1)  found  it  to  be 
in  Fark,  and  the  goods  were  given  up  to 
him  after  certain  expenses  were  paid ;  and 
the  creditor  then  took  the  same  goods  under 
another  execution,  and  called  on  the  sheriff 
to  sell  them,  oflerkig  him  an  indemnity. 
He  refused,  and  again  gave  up  the  goods  to 
Park.     Park  and  the  plaintiff  in  the  second 

(1)  But  if  the  sheriff  had  fetnined  nuUahona,  then, 
in  an  action  aeainat  him  for  a  felse  return,  thia  in- 
qniaition  woold  not  he  admissible  endenoe  for  him 
to  prove  the  property  to  be  that  of  another  person : 
GkMsop V.Pole,  3  Maole  &  Selw.  17.5.  ftlich.  1814. 
At  best,  being  a  mere  inquest  of  office,  it  is  trayers- 
able :  Latkow  o.  Earner  and  another.  Sheriff  of  Mid- 
dlesex, 2  Hen.  Blackstooe's  Reports,  ^7,  Hil.  1795. 
Nor  is  it  authorised  by  the  King's  writ,  but  taken  b^ 
the  sheriff  of  his  own  authority.    It  is  very  doubtful, 
whether  a  sheriff  can,  strictly  speaking,  hold  any  in- 
qoiaition  as  to  property,  except  under  a  writ  of  pro- 
jpri^taU  ptvbandd  in  replevin :  Per  Chief  Justice  Eyxe, 
ibid.    In  an  action  of  trespass,  where  the  sheriff  has 
nized  goods  which  are  not  the  defendant's,  and  is 
the  real  defendant,  and  not  a  nominal  one,  /as  e.  g, 
where  he  is  indemnified,)  such  a  finding  m  a  jury 
might  mitigate  the  damages :  Ibid.  See  uso,  GiUmi 
cnExieutioni,  21.    In  Farr  v.  Newman,  A.D.  1792, 
4  Term  Rep.  633,  Justice  Grose  cites  a  passage  from 
DalUm  on  the  Office  of  Sheriff,  146,  *'  That  the  safest 
and  wisest  course  for  the  sheriff  or  officer,  in  case  of 
doubt  respecting  the  property  of  the  goods,  is  to  in- 
quire, by  a  jury,  in  whom  the  property  of  the  goods 
u,  or  else  not  to  take  in  execution,  or  not  to  meddle 
at  all  with  any  such  goods  as  shall  not  plainly  appear 
to  them  to  be  the  proper  goods  of  the  defeniumt ;  for 
it  seems,  that  the  officer  is  bound,  at  his  peril,  to 
take  knowledge  whose  the  goods  be,  or  at  l^tft,  that 
they  be  the  proper  goods  of  the  defendant ;   but 
being  found  by  the  jury,  that  excuses  the  sheriff." 
Justice  BuUer  says,  in  2  Hen.  Blackstone,  438,  this 
passage  is  reported  in  Impey*»  Sheriff,  163,  and  is 
again  mentioned  in  Cooper  v.  Chitty,  1  Burrow's 
Rep.  20,  1  Sir  W.  Blackstone's  Rep.  65,  by  counsel 
arguendo,  but  is  not  to  be  found  in  the  original  edi- 
tion of  Daiton's  work,  A.D.  1623.    See  3  Manle  & 
Selw.  177.    The  passage  in  Gilbert,  21.  is,  •«  The 
sheriff  is  bound,  at  his  peril,  to  take  only  the  goods 
of  the  defendant ;  and  if  he  doubt  whether  the  goods 
shown  him  be  the  defendant's,  he  may  summon  a 
jurY  de  bene  ette,  to  satisfy  himself  whether  the  goods 
belong  to  the  defendant  or  not.    This  will  justify 
him  in  returning,  that  the  defendant  has  no  goods 
within  his  bailiwick,  (but  see  now,  3  Maule  &  Selw. 
175,  ante,)  and  mitigafee  damages  in  an  action  of 
trespass,  if  the  goods  seized  should  happen  not  to  be 
the  defendant's."    In  RoberU  o.  Thomas,  (6  Term 
Rep.  88.)  the  Court  of  King's  Bench  refosed  to  set 
asioe  the  inquiritiao  of  a  jury  summoned  by  the  she- 
riff, to  inquire  in  whom  the  property  of  goods  seised 
by  faiiD  tmder  a^f./o.  is  Tested. 


action,  threatened  actions  against  tlie  sberifF; 
and  the  latter  ruled  him  to  return  the  second 
fi.fa.  He  now  moved  for  a  stay  of  pro- 
ceedings, till  the  sheriff  was  indemnified  to 
the  satisfaction  of  the  Master.  He  cited 
Probinia  and  another^  assignees  ^c.  v.  /io- 
berts.  (2) 

Per  Curiam, — ^The  sheriff  must  make  this 
return.  This  is  not  like  the  case  cited, 
where  a  bankruptcy  was  depending,  and  tlie 
sheriff,  when  called  on  to  return  the  writ* 
was  in  fact  called  on  to  determine  whose 
property  the  goods  in  his  hands  were,  and 
thus  to  try  the  bankruptcy  at  his  own  ex- 
pense, (d) 


14.  3 


ANONYMOUS. 


1825. 

May  14. 
Paying  money  into  court  after  tender  made. 

Mr.  Parke  moved  for  leave  to  withdraw 
the  general  issue,  and  pay  money  into  court, 
with  costs  up  to  the  date. of  a  tender  made, 
and  then  to  replead  the  general  issue.  The 
tender  had  been  made  since  the  action  was 
brought,  but  before  declaration. 

Per  Curiam. — Your  proposal  may  come 
too  soon.  The  cases  say,  that  if,  under 
these  circumstances,  you  pay  money  into 
court  under  the  general  rule,  and  the  plain- 
tiff takes  it  out,  you  may  move  the  Court 
to  be  relieved  of  that  part  of  the  rule  which 
enforces  pa3rment  of  costs,  and  to  compel 
the  plaintiff  to  pay  the  costs  of  the  action 
subsequent  to  the  offer.  (1) 

Mr.  Parke  accordingly  took  a  rule  to 
withdraw  the  general  issue,  in  order  to 
bring  money  into  court,  and  replead  it,  on 
payment  of  costs  of  that  procee£ng  only. 


1825.      7     IN  RE  ARBITRATION  OF  HU0HS8 

May  14.  3  and  emett. 

An  award  having  been  made  in  vacation^ 
a  rule  to  set  it  aside  mas  obtained^  on  the  last 
day  of  the  next  ierm,  but  the  agreement  of 
reference  had  not  then  been  made  a  rule  of 

(2)  1  Chitty's  Reports,  577. 

(3)  See,  however,  Barnard  v.  Leigh  and  Earner, 
1  St«rlue*s  Reports,  45. 

(1)  Zeevm  v.  Cowell,  STaunt.  Rep.  205 ;  Robert* 
V.  Lambert,  id.  263 ;  Sawbxidge  v.  Coxwell,  4  Id.  253* 
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court.  This  case  is  within  the  9  ^10  Will,  S. 
c.  15.  S.2,  which  provides^  that  application 
to  set  aside  an  award  fftust  be  made  before  the 
last  day  of  the  next  term  after  the  award  is 
made,  A  rule  to  make  the  articles  of 
reference  a  rule  of  court  was  obtained  in 
the  vacation^  as  of  the  last  day  of  the  term 
in  which  the  rule  for  setting  aside  the  amard 
had  been  granted^ — but  was  held  too  late  to 
support  the  latter  rule, 

Mr.  Parke  having  obtained  a  rule  for 
setting  aside  an  award  herein, 

Mr.  Paterson  now  showed  cause.  First, 
the  award  was  made  in  July  1824,  but  this 
rule  to  set  it  aside,  was  not  obtained  till  the 
last  day  of  Michaelmas  term  1824.  Now, 
by  Stat.  9  &  10  Will.  8.  c.  15.  s.  2,  the  mo- 
tion to  set  aside  an  award  must  be  made  in 
the  court  where  the  rule  is  made  for  sub- 
mission to  arbitration  or  umpirage,  before 
the  last  day  of  the  iiext  term  after  such 
arbitration  or  umpirage  made  and  published 
to  tlie  parties ;  and  &is  is  equally  the  law, 
whether  the  defect  appears  on  the  face  of 
the  award  or  not:  Pedley  v.  Goddardf(J.) 
Lowndes  v.  Lowndes.  (2)  Secondly,  when 
the  award  came  to  be  drawn  up,  it  was  dis- 
covered that  the  articles  of  reference  had 
never  been  made  a  rule  of  court.  The  first 
application  to  the  arbitrators,  for  the  agree- 
ment of  reference,  in  order  to  make  it  a  rule 
of  court,  was  not  till  the  10th  of  December 
1824.  Now,  though  it  might  be  made 
a  rule  of  court  in  vacation — See  In  re  Tay- 
lor,{3)—yetj  that  rule  must  have  been 
drawn  up  of  a  day  in  term,  viz. — of  the  last 
day  of  the  preceding  Michaelmas  term ; 
though,  indeed,  sidebar  rules,  obtained  in 
vacation,  are  drawn  up  of  the  last  day  but 
one  in  the  last  term.  But  whether  it  was 
necessary  that  the  rule  should  be  drawn  up 
generally  of  the  term,  or  specially  of  the 
last  day  of  it,  it  is  competent  to  the  party 
resisting  this  application  to  show  when  this 
proceeding,  which  by  fiction  of  law  is  re- 
ferred to  a  certain  time,  did  actually  take 

(1)  7  Term  Rep.  73. 
(9)  1  East  Rep.  ^6, 
C.3)  5  Barn.  &  Aid.  Rep.  217. 


place :  Lyttleton  v.  Cross.  (4)  J'or  it  unui 
there  decided,  in  the  case  of  a  judgment, 
signed  in  vacation — ^which  by  fiction  of  law 
was  supposed  to  be  recovered  in  term,  and 
to  relate  to  the  first  day  of  the  term — ^that 
the  party  might,  for  the  purposes  of  justice, 
show,  by  averment  in  pleading,  the  true 
time  when  the  judgment  was  obtained*  (5) 
Here,  the  day  in  vacation  on  which  this 
agreement  of  reference  was  made  a  rule  of 
court  as  of  the  preceding  term,  is  material. 
But  the  Court  will  see,  that  eyen  if  the 
rule  had,  in  point  of  fiict,  been  drawn  up 
on  the  last  day  of  term,  as  it  must  have 
been,  it  would  have  been  equally  too  late 
to  move  to  set  aside  the  award,  according 
to  the  above  provision  of  the  statute  of 
William.  Nor  will  the  Court  hear  any 
application  about  setting  aside  an  award, 
until  the  submission  is  so  made  a  rule  of 
court :  Kirhus  v.  Hodgson^ijS)  Clapham  v. 
Hisham.  (7) 

The  Court  here  asked  Mr.  Parke,  how 
the  rule  could  have  been  granted,  when,  at 
the  time  of  the  motion,  the  articles  of  refer- 
ence had  not  been  made  a  rule  of  court? 

Mr.  Parke  contra. — When  application 
was  made  to  the  arbitrator  for  the  articles, 
in  order  to  make  them  a  rule  of  court,  he 
said  he  had  a  lien  on  them.  In  this  case, 
by  analogy  to  sidebar  rules,  the  rule  for 
setting  aside  the  award  should  have  been 
drawn  up  as  of  the  day  before  the  last  day 
of  term,  as  it  could  not  be  moved  for  on 
the  last  day,  if  the  statute  of  William  applied 
to  such  a  submission  as  the  present. 

By  the  Court. — This  was  an  agreement 
in  writing  to  refer,  and  capable  of  being 
made  a  rule  of  court  under  the  statute  of 
William.  (8)  The  parties  ought  to  be  placed 
in  the  same  situation  as  they  would  have 
been,  if  the  articles  of  reference  had  been 
made  a  rule  of  court  on  the  last  day  of  last 
Michaelmas  term ;  which  would  have  been 
too  late  for  this  motion. 


Rule  dischargedt  wiih  costs. 

4)  S  Bam.  &  Cres.  Rep.  324. 
»  S.C.  3B.&C.  317. 

(6)  8  Taunt.  783 ;  3  B.  Moore,  64.  &  C. 

(7)  1  Bing.  87 ;  7  B.Moore,  403.  S.C. 

(8)  See  7  Term  Rep.  1. 
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10.  3 


FRAOANO  P.  LONG  AND  OIBSON. 


1825 
May  SO 

The  giving  a  receipt,  by  the  commander 
of  a  vessel  to  the  shipper,  for  goods  brought 
to  hinifor  shipment,  does  not  effect  the  right 
of  the  consignee,  to  sue  the  ship-owner  for 
injury  to  the  goods,  accruing  between  the 
giving  such  receipt  and  the  shipment.  Where 
goods  were  to  be  paid  for  within  three  months 
after  their  arrival  at  a  foreign  port,  the 
arrival  is  not  a  condition  precedent,  if  the 
order  for  them  contaiiis  directions  for  them 
to  be  disjMilched  after  insurance  is  effected : 
for  the  insurar^ce  is  for  the  protecti(/fi  of  the 
consignee. 

Declaration  stated — ^That  the  defendants 
were  owners  of  a  certain  vessel  lying  in  the 
port  of  Liverpool ;  that  the  plaintiff,  at 
their  request,  had  caused  to  be  delivered  to 
them  certain  goods,  to  wit,  a  certain  cask 
of  hardware  in  good  order  and  condition, 
to  be  by  them  taken  care  of,  and  safely 
shipped  on  board  the  said  vessel,  to  be 
safely  carried  therein  to  Naples,  and  there 
to  be  safely  delivered  for  tlie  plaintiff,  in 
like  good  order  and  condition;  that  the  de- 
fendants promised  the  plaintiff,  to  take  care 


of  the  said  cask  of  hardware  while  they  had 
the  same  in  their  custody,  fbr  the  purposes 
aforesaid,  and  safely  to  ship  the  same  on 
board  the  said  vessel,  and  safely  to  carry 
and  deliver  the  same  as  aforesaid,  (dangers 
and  accidents  of  the  seas  and  navigation,  of 
whatsoever  kind,  excepted.) 

Breach — ^That  the  defendants  did  not 
take  care  of  the  said  cask  of  hardware,  and 
did  not  put  it  ox^  board  ;  whereby,  and  by 
their  negligence  aiid  improper  conduct,  the 
same  was  wholly  lost  to  the  plaintiff. 

There  were  several  other  special,  and  all 
the  common  counts. 

Plea — General  issue  ;  non  assumpservnt. 

At  the  trial  before  Baron  HuUock,  at 
the  Lancaster  Spring  assizes,  18^5,  it  ap* 
peared  that  the  plamtiff  was  a  foreigner, 
resident  at  Naples;  that  the  defendants 
were  owners  of  a  brig  named  the  James  and 
Theresa,  lying  in  the  port  of  Liverpool,  in 
June  1822,  to  receive  a  general  cargo; 
that  Messrs.  Mason,  of  Birmingham,  had 
received  an  order  from  tlie  plaintiff  for  cer- 
tain hardware,  to  be  dispatched  after  in- 
surance effected,  and  to  be  paid  for,  either 
in  ready  money  at  a  discount,  or  by  bills  at 
three  months  afler  arrival  at  Naples ;  that 
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Messrs.  Mason,  through  Messrs.  Stokes, 
their  Liverpool  shipping  agents,  consigned 
three  casks  of  hardware  to  the  plaintiff; 
that  when  these  goods  were  brought  to  the 
quay  by  Messrs.  Stokes,  to  be  put  on  board 
die  James  and  Theresa^  they  were  placed 
on  the  quay,  it  not  being  convenient  to  ship 
them  immediately  ;  and  the  mate  signed  a 
receipt  for  them  in  these  words  ; — "  Re- 
ceived, in  good  order  and  condition,  three 
casks,  &c.  marked,  &c.  from  Messrs. 
Stokes ;" — that,  by  an  accident  occasioned  by 
other  parties,  one  of  the  casks  marked  wi^ 
the  plamtiff's  initials  **  G.  F.  No.  6."  was 
rolled  from  the  quay  into  the  dock,  and  its 
contents  so  much  injured,  that  it  was  not 
included  in  the  bill  of  lading,  or  sent  with 
the  rest  of  the  consignment  to  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff, 
for  the  value  of  the  goods. 

Mr,  F,  Pollock,  having  obtained  a  rule 
nisi  for  a  new  trial  in  the  course  of  the  last 
term,  was  now  called  on  to  support  it. — First, 
as  to  the  receipt  given  by  the  mate.  The 
object  of  giving  a  receipt  by  a  master  to  a 
shipper,  is  to  reserve  to  the  latter  a  control 
over  the  goods,  till  in  the  course  of  trade 
the  receipt  is  returned  to  the  master  in  ex- 
change for  the  bill  of  lading,  executed  by 
him  to  the  shipper.  He  cited  Craven  v. 
Ryder,(l)  where  such  a  receipt  having  been 
ffiven,  a  re-sale  by  the  vendees,  and  bill  of 
lading  executed  to  the  new  purchasers,  did 
not  divest  the  shipper's  right  to  stop  m 
transitu.  The  mate's  receipt  was  here  given 
to  Messrs.  Stokes,  as  for  goods  received 
on  their  account,  till  they  declared  to  whom 
they  should  be  delivered ;  and  no  one  but 
Messrs.  Stokes  could  have  any  property  in 
them  under  it,  nor  did  any  property  in  them 
ever  pass,  except  to  them.  In  die  inter- 
mediate state  between  the  mate's  receipt 
given,  and  the  bill  of  lading  signed,  the 
ship-owner  is  liable  to  no  one  but  the 
shipper.  If  the  plaintiff  had  then  claimed 
them  of  the  ship-owner,  he  had  no  power 
to  deliver  them  till  the  shippers,  by  the  bill 
of  lading,  disclosed  the  person  to  whom 
they  parted  with  the  property. 

Secondly — ^The  order  by  die  plaintiff  to 
Messrs.  Mason,  supulates  that  the  goods 
shall  be  dispatched  after  insurance  effect- 
ed, and  shall  be  paid  for  either  in  ready 

(1)  6  Taunt.  Rep.  453. 


money,  at  a  certain  discount,  or  by  bills  at 
three  months  after  arrival  at  Naples.  Thus, 
if  the  goods  had  been  lost  between  Messrs. 
Mason,  at  Birmingham,  and  Messrs,  Stokes, 
at  Liverpool,  the  plaindff  could  not  have 
sued ;  nor,  though  his  mark  was  on  them, 
could  Messrs.  Mason  have  been  prevented 
from  sending  them  elsewhere,  or  receiving 
a  more  urgent  order.  The  condidon  for 
payment  in  three  months  ''  after  arrival," 
shows- that  the  insurance  was  intended  by 
the  plaindff,  to  be  in  the  name  of  the  ship- 
per, and  not  in  his  own  name. 

Mr,  Cronrnton,  against  the  rule,  was  de- 
sired to  confine  himself  to  the  quesdon  of 
the  three  months'  credit. — ^These  terms  of 
payment  cannot  afiect  the  vesting  of  the 
property.  They  do  not  consdtute  a  con- 
dition precedent,  but  are  merely  a  single 
circumstance.  In  Rugg  v.  Minet,  (2)  the 
goods  were  never  ^actually  delivered ;  but 
a  loss  accrued  while  in  the  vendor's  hands : 
the  vendee's  marks  being  on  the  casks  as 
in  this  case.  The  price  was  ascertained, 
and  was  paid  in  part  at  the  time  of  the  sale. 
The  rest  was  stipulated  to  be  paid  within 
thirty  days ;  but  these  terms  of  pa3rment 
at  a  certain  credit  were  never  relied  on,  to 
prove  that  the  property  did  not  pass  to  the 
vendees. 

By  the  Cmif<.(3)— The  question  is,  whe- 
ther the  plaintiff  is  entided  to  sue  ?  and  we 
think  he  is.  He  orders  goods  of  Messrs. 
Mason,  at  Birmingham.  They  leave  that 
place  by  his  order,  and  are  there  marked 
with  his  initials :  had  any  loss  accrued  before 
their  arrival  at  Liverpool,  it  must  have  been 
borne  by  him,  for  whatever  doubts  formerly 
existed,  as  to  the  vesting  of  goods  between 
the  time  "of  sending  them  and  their  receipt 
by  the  consignee,  it  is  now  setded,  that  if 
gdods  are  ordered,  without  special  direction 
as  to  the  conveyance,  the  property  vests  in 
the  vendee  at  the  moment  the  goods  are 
delivered  to  the  carrier.  (4)  At  Liverpool, 
Messrs.  Stokes,  as  agents  to  Messrs.  Mason, 
take  measures  for  shipping  the  goods,  and 
obtain  a  receipt  for  them  from  the  ship- 

(S)  11  East  Rep.  210. 

(3)  Vis.  JusticeB  Bayley,  Holroyd,  and  Littledale, 
ntting  in  the  grand  jury  room,  Gmldhall,  Weetmin- 
8ter,  under  a  warrant  from  the  King,  iasaed  punoant 
to  3  Geo.  4.  c.  102. 

(4)  Dtttton  V.  SolomossoD,  3  B.  &  P.  683. 
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owners.     Thoughy   either  Messrs.  Mason 
or  Messrs.  Stokes  might  there  have  altered 
their  destination,  that  would  have  been  a 
breach  of  their  duty  as  agents ;  for  the 
plaintiff  is  the  principal  throughout ;  and  it 
must    be  intended,   that   Messrs.  Stokes 
would  have  made  a  bill  of  lading  in  his 
name.     Had  Messrs.  Stokes  set  up  an  ad- 
verse claim  as  against  the  plaintifl)   that 
might  have  made  a  different  case  till  the 
facts  were  clearly  explained.     The  party 
really  interested,  whether  factor  or  prin- 
cipal, lias  in  all  cases  the  right  to  sue,  though 
the  party  sued  may  know  nothing  of  tibe 
principal.     Nor  does  the  form  of  the  order 
by  the  plaintiff  to  Messrs.  Mason,  take  the 
case  out  of  the  rule  in  DutUm  v.  Solomomon, 
by  showing  that  he  is  not  the  party  inter- 
ested. The  insurance  is  effected  by  his  di- 
rection to  Messrs.  Mason,  at  his  expense, 
in  his  name,  and  for  his  protection.  Idessrs. 
Mason  are  his  agents  therein,  and  could 
derive  no  benefit  in  case  of  loss  ;  for  had 
any  occurred,  in  any  manner  covered  by  the 
msurance,  the  plaintiff  would  have  recover- 
ed from  the  underwriters.     The  terms  of 
payment,  by  which  the  plaintiff  might  either 
pay  ready  money,  or  within  three  months 
after  arrival,  do  not  make  the  arrival  of  the 
goods  a  condition  precedent  For  the  plain- 
tiff must  pay  Messrs.  Mason  at  all  events, 
though  he  has  an  option  as  to  the  time. 
For  example,  if  he  had  to  resort  to  the 
policy  effected  by  his  direction,  tlien  if  he 
thought  fit  he  might  have  availed  himself 
of  the  condition,  by  which  he  mieht  put  off 
the  payment  for  three  months.  If  the  order 
had  stopped  at  the  terms  of  payment,  the 
arrival  might  have  formed  a  condition  pre- 
cedent ;  but  the  directions  contained  m  it 
for  effecting  an  insurance,  clearly  bring  the 
case  within  the  rule  in  Dutton  v.  Solomon'^ 
«on,  and  the  terms  of  the  order  cannot  be 
split. 

Rule  dischargtd. 


1825.  )  HUGHES,  GENT.  ONE  &C.  0. 

May  30.  3       statham,  gent,  one  &c. 

An  agreement  hy  A^  an  attorney^  town 
clerk  and  clerk  of  tke  peace  of  the  borough  of 
£,  m  the  county  of  L^  to  fay  to  B  a  certain 
sum  of  money ^  and  to  use  his  endeavours  to 


procure  for  him  one-fourth  of  the  prosecutianw 
arising  in  the  tonm  clerk's  cffice^  was  held  to 
extend  to  all  prosecutions  "  arising  tn  the 
town  clerk's  office"  (viz.  where  the  examina' 
tions  were  conducted  there,)  whether  the  crt- 
minals  were  tried  at  the  borough  sessions^  the 
assizeSf  or  county  sessions : — Held  also^  that 
a  note  written  before  the  agreement  wtu 
signed^  could  not  be  given  in  evidence,  to 
show  that  the  parties  intended  it  only  to  apply 
to  the  prosecutions  tried  at  the  borough  ses- 
sums : — Held  also,  that  the  defendant,  as 
clerk  of  the  peace  of  the  borough,  and  not 
merely  as  town  clerk,  could  not,  within  stat.  i2 
Geo,  2.  c.  46.  s.  14,  legally  enter  into  such 
an  agreement. 

Assumpsit — ^For  breach  of  an  agreement, 
dated  the  19th  of  February  1816. 

The  damages  were  laid  at  6,000^ 

The  declaration  stated  the  agreement, 
whereby,  for  certain  considerations,  the  de- 
fendant (being  town  clerk  of  the  borough 
of  Liverpool)  agreed  to  dissolve  a  partner- 
ship then  existing  between  the  plaintiff,  the 
defendant,  and  one  Foster,  to  pay  the  plain- 
tiff 7,000/. ;  and  whereby  it  was  stipulated, 
among  other  things,  that  in  consideration  of 
the  said  plaintiff's  consenting  to  a  dissolu- 
tion of  the  said  concern,  and  withdrawing 
himself  therefrom,  the  said  defendant  should 
and  would  use  all  his  best  endeavours,  and 
exercise  his  ittfluence,  to  procure  theprosecu' 
tions  for  felony  arisn^  in  the  town  clerk's 
office,  to  be  divided  in  the  followii^  man- 
ner:— ^namely,  to  the  said  plaintiff  one- 
fourth,  to  J.  T.  one-fourth,  to  T.  O.  Hughes 
one-fourth,  and  to  W.  Thompson  the  re- 
maining one-fourth. 

Breach — ^That  afler  the  making  of  that 
agreement,  divers,  to  wit,  10,000  prosecu- 
tions for  felony  arose  in  the  said  office  of 
die  town  clerk  of  Liverpool,  whereof  the 
defendant  had  notice,  but  would  not  use  aU 
his  best  endeavours,  and  exert  his  influence, 
to  procure  such  prosecutions,  to  be  divided 
according  to  the  agreement,  but,  on  the 
contrary,  carried  on  the  said  prosecutions 
in  his  own  name,  and  on  his  own  behalf, 
and  for  his  own  benefit. 

Plea — General  issue. 

At  the  trial  at  the  Lancaster  Summer 
assizes,  1824,  before  Mr.  Baron  HuUock, 
the  agreement  in  writing  was  produced.  It 
appeared  that  the  pUiintiff,  one  Foster,  and 
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the  defendant,  who  was  town  clerk  of 
Liverpool,  and  also  acted  as  clerk  of  the 
peace  for  that  horough,  attending  the  ma- 
gistrates at  their  horough  sessions,  had 
been  partners  as  attorneys,  till  the  dissolu^^ 
tion  of  the  partnership  on  the  19th  of  Fe* 
bruary  1816,  when  the  above  agreement 
was  entered  into. 

About  the  Sd  of  June  1817,  the  borough 
magistrates  of  Liverpool  begun  to  exercise 
their  power  to  commit  prisoners  for  felonies 
committed  in  the  borough,  to  be  tried  at  the 
assizes  for  the  county  of  Lancaster  and  at 
the  county  sessions,  as  well  as  at  the 
borough  sessions.  The  countv  magistrates 
then  first  begm  to  hold  their  sessions  at 
Liverpool.  The  examinations  were  still 
taken,  and  all  proceedings  carried  on,  in 
the  defendant's  office,  as  town  clerk,  and 
the  plaintiff  always  had  a  full  fourth  of  the 
prosecutions  at  the  borough  sessions ;  but 
the  defendant  conducted  the  prosecutions 
at  the  assizes  and  county  sessions  for  his 
his  own  benefit.  The  prosecutions  at  the 
borough  sessions,  in  which  the  plaintiff  was 
to  share  under  the  agreement,  were  thus 
proportionably  diminished. 

For  the  defendant,  it  was  contended  at 
the  trial,  that  there  was  a  latent  ambiguity 
in  the  words  of  the  contract,  as  to  what  pro* 
iecuiions  for  felony  arose  in  the  town  clerk's 
office ;  to  explain  which,  by  extrinsic  evi«- 
dence,  he  offered  to  prove  a  note  from  the 
plaintiff  to  one  Thompson,  who  acted  be- 
tween the  plaintiff  and  defendant  in  settling 
their  partnership  accounts.  In  this  note, 
within  a  fbw  days  before  the  dissolution, 
the  plaintiff  suggested  the  division  of  cer* 
tain  prosecutions  then  carried  on  by  the 
fiitn,  terming  them  the  prosecutions  of 
felons  at  the  borough  sessions ;  and  upon 
it  the  defendant  had  written,  **  the  prose- 
cutions at  the  hoTOusth  tesnofu^  to  be  divided 
agreeable  to  Mr.  Hughes's  note."  Defen- 
diant  also  objected,  that  prosecutions  do  not 
commence  where  the  examinations  are  taken 
and  the  parties  are  bound  over,  but  where 
die  indictment  is  preferred. 

The  learned  Baron  rejected  the  evidence, 
and  ruled  that  there  was  no  ambiguity  in 
the  contract ; — ^that  the  question  being  what 
prosecutions  did  arisen  evidence  might  be 
given  thereof  ad  a  matter  ot  fact ;  and  that 
the  agreement  comprised  aU  prosecutions 
aritmg  in  the  town  clerk's  office,  whether 


tried  at  the  assizes  and  <iounty  sessions,  ot 
at  the  borough  sessions. 

Verdict  for  plaintiff,  subject  to  a  refer- 
ence for  assessing  the  amount  of  the  dama- 
ges, if  the  verdict  was  not  set  aside  by  the 
Court  of  King's  Bench. 

Mr.  CoUmaih  in  Michaelmas  term  last, 
obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  above  urged,  viz.  that  the  evidence 
of  the  note  was  improperly  rejected,  and 
that  the  agreement  only  applied  to  prosecu- 
tions at  the  borough  sessions.  The  illega- 
lity of  tlie  aoreement  was  then  suggested  to 
him  by  the  Court,  who  directed  that  point 
to  be  also  argued. 

Mr.  Serjeant  Cross^  Mr.  Parke,  and  Mr, 
Patteson,  siiowed  cause. — First;  there  is 
no  ambiguity  in  the  terms  of  this  agree- 
ment, and  the  evidence  offered  to  explain, 
control,  and  alter  it,  was  therefore  properly 
rejected.  Besides,  the  letters  were  written 
before  the  agreement  was  executed,  and 
cannot  therefore  explain  what  was  the  in- 
tention of  the  parties  at  that  time.  They 
cited  Rutland's  case,  (1)  and  Pickering  v. 
Dowson,  (2) — Secondly ;  the  agreement  em- 
braces, per  se,  all  prosecutions  for  felony 
which  arise ;  viz.  of  which  the  examinations 
are  taken  in  the*  town  clerk's  office,  whether 
tried  at  the  boroujzfa  sessions,  county  ses- 
sions, or  assizes. — ^Thirdly ;  as  to  the  ille- 
gality of  the  agreement.  The  case  ofBimn 
V.  Guy  (3)  decided,  that  an  agreement 
entered  into  between  attorneys,  that  one 
should  relinquish  his  business,  and  recom- 
mend his  clients  to  the  odier  for  a  valuable 
consideration,  is  valid.  Nor  is  there  any 
difference  between  the  cases,  though  this 
agreement  relates  to  criminal  prosecutions, 
for  there  is  no  obligation  on  the  prosecutor 
to  appoint  an  attorney  at  all ;  he  may  indi- 
vidusJly  conduct  it,  and  the  public  would 
be  gainers  by  the  appointment  of  any  attor- 
ney for  the  prosecution.  The  duty  of  the 
defendant,  as  town  clerk,  ceases  as  soon  as 
the  prisoners  are  committed,  and  the  wit- 
nesses are  bound  over  to  give  evidence; 
and  he  has  no  control  over,  or  responsibility 
for,  the  conduct  of  the  prosecutiouK  He 
might  therefore  legally  contract  to  recom- 
mend the  services  of  the  plaintiff  in  con- 


{: 


1)  5  Rep.  26. 
«)  4  Taunt  779. 
(3)  4  East  Rap.  190. 
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duottdg  proBeciitions.  No  ob|e€tion»  found* 
ed  on  the  defendttit's  situation  as  clerk  of 
the  peace,  ean  now  be  taken,  for  the  ftctof 
his  being  so  does  not  appear  on  the  record, 
and  the  phiintiff  oould  not  move  in  arrest  of 
jndgment,  or  bring  error,  if  the  decision  of 
this  Court  u  against  him  on  that  point. 

[^Mr.  JuiUce  Bayley.-^But  it  may  affiird 
a  sufficient  ground  for  a  new  trial.] 

Before  stat.  22  Geo.  2.  c.  46.  s.  14,  (4) 
can  apply  to  this  agreement,  it  must  appear 
that  die  defendant,  being  clerk  of  the  peace, 
has  shared  the  profits  of  the  prosecutions 
under  it ;  but  the  defendant,  by  the  agree- 
ment, was  to  pay,  and  the  plaintifF  to  re- 
ceive,  a  fixed  sum  of  money,  for  which  the 
partnership  was  to  be  dissolved,  and  defen- 
dant was  to  use  his  best  endeavours  to 
recommend  the  plaintiff  to  conduct  prose- 
cndons*  The  d^ndant  was  to  recommend 
the  plaintiff,  not  as  derk  of  the  peace,  but 
as  town  derk.  Had.  he  stipulated  to  have 
any  share  of  the  profits  of  these  prosecu- 
tions, it  m^fat  have  been  an  illegal  contract : 
Paimer  v.  Bate^S)  and  Latfng  v.  Payw.(6) 
Nor  can  the  agreement  be  impugned  on 
the  ground  of  a  violation  of  puUic  policy. 
This  is  a  different  case  from  those  where 
there  was  a  public  duty  to  be  discharged  in 
person,  or  by  appointing  a  fit  person  to  fill 
any  office  which  the  contract  deraigned,  by 
contemplating  neglect  of  duty  in  the  first 
case,  or  brocage  of  an  office  in  the  latter. 
They  cited  Law  ▼.  Zow,  (7)  CoUins  v.  Blan- 
tern,  (8)  Morris  v.  M*Culloch,  (9)  Oarforth 
▼•  Fearan.  (10)  So  in  Blackford  v.  Preston^ 
(11)  Gale  ▼.  Reed,  (19)  Card  v.  Hope,  (18) 
the  act  appeared  a  Iraud  on  third  persons. 
Nor  does  the  case  fall  within  the  reason  of 
marriage  brocage  bonds.  (14) 

Mr,  CoUman  and  Mr.  Aldermm  for  the 
defendant. — ^The  agreement  only  relates  to 
the  prosecutions  at  the  borough  sessions ; 
and  as  the  defendant  could  not  conduct 


(4)  Stated  in  thejadgment  of  the  Court. 

!5)  9  Brod.  and  fiing.  Rep.  679. 
6)  Willea.  571. 

(7)  Caa.  team.  Talbot,  141. 

[8)  «  Wila.  Rep.  347. 

9)  Ambler,  432. 

10)  1  H.  Bla.327. 
ll)8TennRep.  89. 
19)  8  Eaac,  86. 
13)  9  Barn,  and  Ores.  661. 

(14)  Cbeiterfield  o.  Jannaen,  f  Vesey  ten.  156 ; 
and  caaet  in  Vin.  Ab.  tit.  Mairiage  (I). 

Vol.  in.  K.B. 


them,  he  might  reasonably  undertake  to  re- 
commend the  plaintifif  to  tlie  prosecutors. 
The  note  (endered  should  have  been  receiv- 
ed ua  evidence  if  the  agreement  was  doubt- 
ful. But  the  agreement  is  clearly  illegal 
by  22  Geo.  2,  c.  46.  s.  14,  as  to  the  proser 
cutions  at  the  borough  sessions,  when  de- 
fendant is  derk  of  the  peace*  Nor,  if  this 
agreement  were  out  of  the  purview  of  22 
<jeo«  2.  ought  the  defendant,  the  adviser  of 
the  magistrates,  and  generally  of  the  pro- 
secutors, to  be  bound  by  it,  being  against 
public  policy :  Cole  v.  Gibson,  (15)  Har^ 
rinffUm  v.  Du  Chatel.  (16) 

Per  Curiam — (Justices  Bayley  and  Hoi" 
royd)* — ^The  evidence  of  the  note  was  pro- 
perly r^ected,  for  it  went  not  to  explain 
any  latent  ambiffuity,  but  to  restrict  and 
contravene  the  plain  expressed  sense  of  tlie 
agreement,  which  taken  jier  se  was,  that  the 
defendant  should  use  his  endeavours  to 
procure  fi>r  the  plaintiff  one-fourth  of  the 
prosecutions  for  felony  "  arising  in  .the 
town  clerk's  office."  The  defendant  was 
entitled  to  show  that  offenders  were  com- 
mitted for  trial  at  different  places,  which 
might  raise  the  other  question,  as  to  what 
prosecutions  did  arise  in  the  town  clerk's 
office.  The  larger  construction,  taken  at 
the  trial,  seems  the  correct  one ;  but  it 
is  unnecessary  now  to  consider  it.  '  The 
first  two  grounds  adduced  in  support  of  tlie 
rule  fail ;  but  there  ought  to  be  anew  trial, 
in  order  that  further  evidence  may  be 
given  as  to  the  nature  of  the  defendant's 
office,  so  as  to  ascertain  the  effect  of  22 
Geo*  2.  c  46.  s.  14,  upon  this  bargain.  On 
the  present  evidence  it  appears  illegal. 
That  statute,  "  to  the  end  that  justice  may 
be  impartially  administered  in  the  several 
general  or  quarter  sessions  of  this  king- 
dom," enacts,  that  *^  no  derk  of  the  peace 
or  his  deputy,  nor  any  under-sheriff  or  his 
deputy,  shall  act  as  a  solicitor,  attorney,  or 
agent,  or  sue  out  any  process  at  any  gene- 
rsu  or  quarter  lessions  of  the  peace,  to  be 
held  for  such  county,  riding,  division,  dty, 
town  corporate,  or  other  place  within  this 
kingdom,  when  he  shall  execute  the  office 
of  derk  of  the  peace  or  deputy  clerk  of  the 
peace,  under-sheriff  or  deputy,  on  any  pre- 
tence whatsoever ; "  and  that  "  if  any  derk 
of  the  peace  or  his  deputy,  of  any  under- 

(15)  1  Vesey  sen.  505. 

(16)  1  Bro.  Cli.  Caa.  1S4  ;  t  Swanat.  Rep.  161. 
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sheriff  or  his  deputy,  shall  presume  to  act 
as  a  solicitor,  attorney,  or  agent  as  afore* 
said,  such  clerk  of  the  peace  or  his  deputy, 
under-sheriff  or  his  deputy  respectivelyt 
shall  he  suhject  and  liable  to  a  penalty  of 
50/."  Now,  if  upon  this  statute  a  clerk  of 
the  peace  is  not  to  be  directly  concerned  as 
attorney  for  prosecutions  at  the  sessions 
where  he  officiates,  can  he  indirectly  be 
concerned  ?  Can  he  indirectly  receive  emolu- 
ment for  a  recommendation  which  he  could 
not  directly  sell  ?  Independently  of  the 
statute,  it  is  difficult  to  say  the  agreement 
is  legal.  The  town  clerk  ought  to  be  in  a 
situation  to  give  unbiassed  advice  as  to  the 
person  to  conduct  prosecutions. 

Ride  abtoiute. 
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1825. 

May  50. 

The  plaintiff  claimed  a  right  of  common 
for  all  commonable  cattle,  and  proved  tliat 
he  turned  on  all  the  commonable  cattle  he 
had^  hut  that  he  never  kepi  any  sheep ;  other 
commoners^  who  had  sheep,  lutd  however 
turned  them  on  :  this  is  evidence  in  support 
of  the  right  laid^  and  should  be  left  to  the 
jury. 

Action  on  the  case  for  disturbance  of 
plaintilTs  right  of  common. 

Declaration  stated,  that  the  plaintiff  was 
possessed  of  a  messuage  and  200  acres  of 
land,  with  the  appurtenances,  in  the  parish 
of  Bud  worth,  in  the  county  of  Chester,  and 
by  reason  thereof,  was  entitled  to  common 
of  pasture  for  all  his  cwnmonable  cattle, 
levant  and  couch  ant ;  and  that  the  defen- 
dant disturbed  him  in  the  exercise  of  this 
right  by  turning  on  cattle. 

Plea — Not  guilty. 

At  the  trial  before  Chief  Justice  Warren 
and  Mr.  Justice  Jervis,  the  judges  of  the 
Chester  circuit,  at  the  Summer  assizes  1 824, 
for  the  county  of  Chester,  the  plaintiff 
proved  that  he  was  a  freeholder  in  the 
parish  of  Budworth,  and  had  been  always 
accustomed  to  turn  on  to  the  common  men- 
tioned, all  the  commonable  cattle  he  had, 
viz.  horses,  cows,  and  calves ;  but  that  he 
never  kept  any  sheep  ;  but  that  other  free- 
holders in  Budworth,  who  had  sheep,  put 
them  on  the  common.     The  learned  judges 


thought  that  this  evidence  did  not  estaUirii 
the  right  as  laid,  and  nonsuited  the  plaintiff. 
In  Michaelmas  term,  Mr.  Parke  obtained  a 
rule  nut  for  a  new  trial ;  and  relied  on  the 
case  of  RkhettB  v.  SaJLwey.  (I) 

Mr.  D,  F.  Jones  and  Mr.  CoUmghoM 
now  showed  cause,  and  contended,  that  the 
case  cited  was  very  distinguishable  from 
the  present. 

[Mr.  Justice  Bayley  interrupted  them, 
^Baying,  *'  If  the  plaintiff  turned  out  all  the 
cattle  he  kept,  is  not  that  a  proof  of  his  right 
to  turn  out  M  his  commonmbie  catde  ?  I^at 
should  have  gone  to  the  jury/*] 

The  proof  of  turning  on  general^  all 
commonable  cattle,  is  not  proof  of  general 
right  to  ttum  them  on.  Ridcetis  v.  Saimey 
was  a  case  of  alleged  variance  in  the  plain<- 
tiff's  tide,  which  was  inducement.  Here, 
the  variance  is  in  the  extent  and  measure 
of  the  right  of  common,  which  is  the  subject 
matter  of  the  action.  The  dedaiation  in 
an  action  for  disturbance  ought  to  show  the 
certainty  of  the  thing,  in  which  the  dis- 
turbance is  alleged :  Com^  Dig.  Action  cm 
the  Caeefor  Disturbance.  {B.  I.) 

[Mr.  Justice  Bayley.  — ^This  was  deaiiy 
not  a  horse  and  cow  common  only;  fbr 
other  freeholders  in  Budworth  turned  on 
sheep.  The  plaintiff*  turned  on  all  he  had, 
viz.  horses,  cows^  and  calves.  Is  not  that 
evidence  for  the  jury  ?] 

The  plaintiff*  did  not  rely  on  tins  at  the 
trial,  but  contended  he  had  actually  proved 
the  claim  as  laid. 

Per  Curiam,  (Justices  Bayley^  Hdroyij 
and  Littledale.y--4iad  there  been  evidence 
that  the  plaintiff  had  sheep  on  his  farm,  and 
had  never  turned  them  out ;  or  if  it  had 
appeared  that  a  freeholder  in  Budworth, 
having  sheep  on  his  farm«.f9QMU,  if  he  could, 
have  turned  them  out  on  thia  common,  that 
might  have  proved  a  restricted  right ;  but 
here,  the  plaintiff*  turned  o^t  all  the  com- 
monable cattle  he  had,   and  other  com- 

(1)  %  Barn.  &  Aid.  Rep.  360--CaM  for  dktnr- 
banco  of  common.  The  declaratian  stated  tbat  the 
plaintiff  was  poaaeased  of  a  tni$tu4i^4md  land,  with 
the  appurtenantt,  iituate  in  tht  parU^  of  A,  vni  (y 
Ttoion  thereof,  onght  to  have  common  of  pastore,  &c. 
Thia  allegation  la  diviable,  yis.  proof  that  the  plain- 
tiff was  possessed  only  diflnd  in  the  pa^ahrand  en- 
titled to  right  of  common  in  respect  thereof,  will  auf- 
fice  to  entitle  him  to  damages  prs  tantP,  though  he 
fttled  in  proving  bis  right  of  common,  in  respect  of 
the  mesaaage  ami  the  Ittd  uaaaliy  hield  with  it; 
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AoneYS  turned  out  their  riieep.  That  was 
evidence  for.  a  jury;  and  the  nonsuit  is 
wrong. 

Mr.  Justice  LUtledale  mentioned  BaUard 
v»  Dyson,  (2)  to  show  that  it  was  for  the 
yarf  to  consider,  whether  the  extent  of  the 
right  of  common  claimed,  was  made  out  hy 
tb^  user  proved. 

Jiiiie  absokUefcr  a  new  trutU  (d) 


•».} 


WBABTOH  V.  WALKEB. 


1825 

May  30 

One  Lifihgoeieing  indebted  to  the  plaintiff'^ 
gmve  kkn  an  order  upon  defendant^  his  {Lytk- 
goe*s}  tenantf  to  pay  the  debt  out  of  t/ie  rent 
next  coming  due.  Plaintiff  sent  the  order  to 
the  defmdanty  mthomt  directly  cammunv- 
emting  rvkh  him  thereon*  '  On  settling  the 
nsMt  rent  betneen  Lythgoe  and  the  defendant, 
tke^  drfendant  produced  the  order  to  Lythgoe^ 
and  promised  to  pay  the  amount  to  the  plains 
K^  upon  which  Lythgoe  gave  him  a  receipt 
for  the  whole  rent,  but  received  only  the  dif* 
ference  between  the  sum  due  to  the  plaintiff 
and'  the  whole  rent.  Under  these  circuni^ 
stakuxs  the  plaint^  cannot  recover  the  amount 
of  the  order  from  Lythgoe,  m  an  action  for 
nun^ey  hadmd  recetoed^  or  upon  an  account 
seated, 

yissumpnt  far  money  had  and  received^ 
and  onan  acbount  stated. 

jPfieo— *)ion  assumpsit. 

At  the  txiM.  before  Mr.  Tyrwhitt,  the  re- 
eovderof  €h|ester,  at  the  Summer  assizes 
for  that  city,  in  18S4,  it  applied  that 
Lythgoe  neas  indebted  to  Wharton,  the 
plaintifi^  in  the  sum  of  4sL  5s.  and  gave  him 
bA  order  upon  Walker,  the  defendant,  his 
(Lyti^goe's)  tenant^  to  pay  that  sum  to  the 
plaintiff  out  of  the  next  rent  which  should 
be  due.  The  pkindff  sent  the  order  to  the 
defendnit  withof^t  having  any  direct  oom- 
mmiication  'wit^  him  about  the  matten 
When' the  next-  rent  became  due,  and  was 
demanded  by  Lythgoe,  the  defendant  pro* 
dwced  the'order,  and  promised  Lythgoe  to 

ELy  the  plaintiff  the  sum  mentioned  therein, 
e  then^^aid  Lythgoe  die  difference,  who 
tkneuprnk  gave  him  a  zecdpt  for  the  whole 

(S^  1  Tannt.  Rep.  279. 

<«))  [The  plaintiff  0biaiaed  a  Terdict  en  the  second 
tzial,  whicb  was  not  (tiitQrbed,--£d.] 


Slim.  On  this  evidence  the  plaintiff  wsm 
nonsuited,  with  leave  to  move  to  enter  a 
verdict  for  the  sum  claimed.  A  rule  hav- 
ing been  obtained  :  for  that  purpose  in 
Mxchaelmas  term — 

Mr,  John  Williams  now  showed  cause. 
—The  action  for  money  had  and  received 
cannot  be  maintained  in  this  case,  for  it  was 
a  mere  assignment  by  Lythgoe  to  the  plain- 
tiff, of  a  debt  due  to  him  from  Walker,  do 
money  having  ever  actually  passed  to,  or 
been  received  by,  the  defendant  Walker, 
which  the  law  will  imply  any  assumpsit  by 
hini  to  pay  over  to  the  plaintiff.  In  Israel 
V.  Douglas,  (1)  the  decision  of  the  Court  itf 
sustainable  on  another  ground  ;  for  in  that 
ease  communications  existed  between  the 
plaintiff  and  the  defendants,  with  frequent 
discussions  between  them,  and  arrange- 
ments as  to  what  was  due ;  which  would 
there  well  sustain  the  account  stated.  Be- 
sides, the  discharge  by  Delvalle  of  a  debt 
due  to  him  by  Douglas,  was  a  good  con- 
sideration for  the  promise  by  the  latter  to 
Israel,  the  plaintiff. 

[Mr.  Justice Littledale  cited  the  dictum  of 
Justice  Bdler,  in  Tatloch  v.  Harris.  (2)] 

As  in  this  case  no  communication  be- 
tween the  parties  existed,  the  ground  on 
which  the  account  stated  might  be  support- 
ed, as  in  Israel  v.  Douglas,  fails.  The  de- 
fendant's setdement  with  Lythgoe  was  an 
accord  without  a  sati8faction.(S)  In  Isrttel 
V.  Douglas,  Douglas  being  indebted  to  Del- 
valle, ^id  Delvalle  to  Israel,  Delvalle  gives 
Israel  an  order  on  Douglas,  to  pay  to  Israel 
the  sum  he  (Douglas)  owes  him  (Delvalle). 
Douglifs  assents  to  this  order,(4)  and  on  this 
security  Israel  advances  a  further  sum  to 
Delvalle.  On  Delvalle's  bankruptcy,  Douglas 
refuses  to  pay  according  to  the  order  from 
Ddvalle  to  him:  and  a  majority  of  the 
Court  held,  that  money  had  and  received 
would  lie  by.  Israel,  on  tliis  promise  from 
Douglas  to  him.  But  Mr.  Justice  Wilson 
differed,  and  said  that  it  was  not  shown 
that  money  had,  in  fact,  been  received  by 
the  defendant  to  the  use. of  Delvalle;  and 
that,  in  his  idea,  the  count  for  money  had 
and   received  could  not  be    maintained. 

(1)  1  Hen.  Black.  Bep.  239. 
(8!^  3  Term  Rep.  180. 

(3)  See  Caxon  r.  Chadley,  infra. 

(4)  See  Surteee  v.  Hubbard,  4  £sp.  Rep.  204.  -, 
14  £a8t  Rap.  587,  a.  (o) 
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That  kamed  jndge  dted'  Femier  t.  Meant 
(5)  in  which  money  having  been,  in  fact, 
received  by  the  defendant,  the  action  niglit 
clearly  be  maintained ;  and  condnded  by 
saying,  that  he  very  much  doubted  the  posi* 
tion,  that  the  acknowledgment  by  the  de- 
fendant Douglas,  of  money  being  due  to 
Delvalle,  was  evidence  of  money  actually 
had  and  received  by  him,  and  was  not  in* 
dined  to  favour  an  imfdioation,  which  was 
contrary  to  fact,  ^ 

Mr»  Cotttngham  contra. — No  direct  com- 
munication between  the  plaintiff  and  defen- 
dant is  necessary  to  support  this  action. 
The  defendant,  here,  consented  to  the 
arrangement,  as  did  the  other  parties.  Lyth- 
goe  gave  the  order  to  the  plaintiff,  who  re- 
ceived and  sent  it  to  the  defbndant :  the 
latter,  on  settling  his  next  half  year's  rent 
with  Lythgoe,  produced  the  order,  and  pro- 
mised to  pay  the  amount  to  the  plaintiff; 
whereupon  Lythgoe  gave  him  a  receipt  for 
the  whole  rent ;  but  only  received  a  sum 
fiMms  that  expressed  in  the  order.  This 
latter  sum,  then,  remaining  in  the  defendant's 
liands,  may  be  recovered  in  the  present 
action,  as  money  had  and  received  to  the 
use  of  the  plaintiff :  }ViUon  and  nmotker  v. 
Ceufland  and  another ;  (6)  or  at  all  events, 
on  tne  account  stated. 

Mr,  Justice  Bayley^ — ^The  ca8e*of  fViUtm 
V.  Ccwpland  is  very  distinguishable  from 
the  present.  The  defendants  were  there 
originally  indebted  to  $mne  one  for  moneif 
had  and  received^  viz.  to  TaiUason  &  Co. 
Those  persons  beii^  indebted  to  the  plain- 
iifis,  there  was  a  hargainy  that  the  phnntiffii 
sho>uld  take  the  defendants  as  their  debtors, 
for  the  sum  due  to  Taillason  &  Co.  from 
the  defendants.  According  to  the  legal 
effect  of  that  bargain  between  the  three 
parties,  the  legal  claim  on  Taillason  &  Co. 
was  extinguished ;  and  Wikou  and  his  part- 
ner got  Coupland  and  another  as  tiMir 
debtors ;  so  that  money  had  and  received 
would  lie  by  the  plaintifft  against  the  de- 
fendants, as  it  would  have  originally  done 
against  TaiUason  &  Co*  Now,  the  objec- 
tion made  to  the  opphcabilicy  of  that  aetion 
in  the  present  case,  and  in  lerael  v.  Dougk$$f 
viz.  that  no  money  was  ever  had  and  re- 
ceived by  the  defendabt,  to  the  use  of  any 


(5)  2  Wm.  Black.  Hep.  1969. 

(6)  5  Barn.  &  Aldw-lUp.  Sf8. 


person,  did  not  exist  in  fVUmm  v.  Qmpiand^ 
which  disposes  of  the  plaintiff's  argiunent 
as  foundai  on  that  case.  In  TaUock  ▼• 
Harris,  Mr.  Justice  Boiler  says,  **  If  Acwes 
B  lOOl.,  and  B  owes  C  10(M,  and  the  thire» 
meet,  and  it  is  agreed  between  tben  that 
A  shall  pay  C  die  lOOi.^  B's  debt  is  ex- 
tinguished, and  C  may  recover  thalsmn 
against  A."  This  prdeeeda  on  the  extin- 
guishment of  the  original  debt,  efifeeted  by 
die  agreement  between  aM  the  pardes.  No 
such  agreement  was  here  made.  For  the 
debt  from  Lythgoe  to  Wharton  sdll  remain- 
ed ;  and  the  former  could  have  been  sned 
On  Walkei's  refusal  to  pay,  which  brings 
this  case  within  Ctaum  v.  Chadief^J^T)  whm 
it  was  held,  that  a  mere  verbal  agreement 
for  transfer  of  a  debt,  made  1^  assent  of  aU 
pardes,  did  not  without  more  have  the 
e£fect  of  diacfaargiBg  the  orttinal  debtor. 
Then  is  the  debt  between  Wharton  and 
Lythgoe  sadsfied  ?  No :  on  this  ground^ 
as  wdl  as  on  the  other, — diat  it  is  impossflbla 
to  predicate  that  theddendant  has  received 
any  money  to  the  use  of  the  plaindff^ — ^the 
count  fer  money  had  and  reodved  cannot 
be  supported.  (B)  The  latter  objection 
would  not  apply  to  the  account  stated ;  bnt 
that  count  is  bad  on  the  first  ground* 

Mr,  Justice  Ihdr&ifdr^lxk  the  case  put 
by  Mr.  Jusdce  BuUer,  in  Tatlock  v.  Harris^ 
there  was  an  extinguishment  of  the  original 
debt ;  one  man  was  to  he  taken  as  debtor 
in  lieu  of  another,  the  original  debtor.  In 
WUson  V.  Coupland  an  caLtingoishmeait  of 
the  original  tleiban^  took  place.  Thus, 
when  Lythgoe  promised  to  pay  die  plain- 
tiff, Wharton,  a  sum  owing  bv  the  defendant^ 
Walker,  to  hhn,  Lythgoe-r-that  being  a  debt 
yet  M  /Km,  and  not  exdngutshiBd — ^3ie  nio*- 
mise  is  within  the  Statite  of  Frauds*  The 
defendant  never  had  the  nion^  in  hia  hands, 
as  die  money  of  diese  partiesr  He  had  nat 
so  much  money  of  the  pkiindff^aiii  hia  hands 
forhirnse.  This  is  oonfirmed  by  €y«oa 
V.  CkadUif^  which  show^  that  this  iehi  was 
not  extingnished  as  between  Lythgoe  and 
diephiintiff. 

Mr.  Justice  LiUkdak.-^hM  to  the  ne^ 
count  stated,  this  cannot  be  ate  ateouat 
stated  of  money  due  from  the  defendant*  to 
the  plaindi^  for  die  nwney  dne.waa  fratt 

(7)  3  Bam.  &  Cres.  Rep.  591. 
(S>  Sed  th*  argwaeot  of  IjKmnmnt  ia  I«mI  «• 
DouglM,  1  H.  Black.  Ilep.S4i. 
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the  defendant  to  another  wnon.  The 
origunal  debt  was  discharged  in  Tatlock  v. 
Harris  and  WxUom  v.  Coupland.  Thus 
assmnpsit  lies  in  considerauon  of  the  dis- 
charge of  a  debt,  though  the  debt  was  due 
to  a  stranger,  fbr  tiie  plaintifFhath  a  preju- 
dice by  the  kws  of  his  debt.(i>)  But  unless 
Uie  debt  be  actMally.  discharged,  he  cannot, 
inaintain  this  siction.  But  if  the  parties  had 
met  and  agreed,  and  Lythgoe's  debt  had' 
been  discharged,  still  no  money  having  been 
receifved  by  the  defendant  to  the  (^ntiflT^ 
use^  the<  latter  ought  to  have  declared  spe* 
cially  on  the  agreement,  as  v^as  done  in* 
lVi(s0n  V.  Couplufulf  and  could  not  have 
riacovered  in  this  kmk  of  actioQ. 

Rule  discharged. 

[Money  had  and  received  will  hoc  lie 
when  the  contract  is  still  open,  but  it  must 
be  staled  specially :  WssUm  v.  Dowms^ 
Cbwp.  Rep.  le^ ;  Tofirrs  v.  Ainrell,  1  Term 
R«p.  1^5.] 
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ORSEK,     EXCCVTRI3L     07 
DAKIEL  BOAZ,  V.  DAVICS. 


An  insirmnefUt  asfoUoms^  ''  Recekoed  of 
A.  B,  lOOLf  wkkh  I  promise  lo  pay.  on  de* 
mand9  with  btmjul  nUefiest — J.  DavieSf*  is- 
a  pr&nmsosy  nUe. 

The  Coart  May  tf^niitv  as  ialke  ime  when 
a  sknnpf  noi  ori^mauy  afixed  to  the  instrm*' 
meat,-  waSy  infactf  offiased  thereto  :  thef^ere% 
where  it  appeared  on  the  face  of  a  note^  thai 
it  had  been  issued  without  having  Mxed  tQ  it 
a  stamp  of  the  legal  amount ;  and  also  that^ 
since  its  issue^  a  penalty  had  been  paid^  and 
a  I/,  mgreemewk  stamp  a^j^xtdf  though,  bear^ 
img  no  paniouisKt  dtsnonuma^ion  onths  fatee 
ofity — it  was  heldf  that  tht  oosmiissmsns  had, 
flo  porncr  to  sffix  aimUhef  stamp  qfier  i4  had 
fa^  issued^  and  thai  U  was  thtrefare  woi 
receivabte  in  evideneSt  either  in  suppott  of, 
tke  eounJt  on  }fhe  promssory  note,  or  of  the 
account  staied 

A  defeniatdicnbeing  applied  to  for  interest 
^pUasl^'s  wumeUi  stud  that  he  would  bring 
her  some  tsn  the  ^liming  Sunday : — Held, 
to  bean  admission  that  something  was  due ; 


(9)  See  Comyn's   Dipat»  tit  Actioa  upoQ 
lae  upon  Amiifiit,  {&  S.> 


(he 


hd  thatfOS  iididnot  point  mi  what  tke  nature 
of  the  debt  was^  or  in  what  right  it  was  pay'' 
able  to  the  plaintiffs  or  thiU  assumpsit  would 
lie  for  itf  not  even  nominal  damages  were  r&* 
covertUfk  ;  and  a  nonsuit  was  entered. 

Assumpsit  by  the  execntiix  of  the  payee, 
against  the  maker  of  a  promissory  note  for 
100/.,  dated  23d  December  1S14,  payable 
to  the  testator,  with  lawful  interest. 

P/€aj'-*-Greneral  issue,  and  the  Statute  of 
Limitations* 

Evidence — At  the  trial  befiire  Mr.  Justice 
Park*  at  the  Staffi>rd  Suraoner  assizes  1S24, 
the  plaintiff  prodoeed  the  following  instm* 
ment,  and  {voved  the  defendant's  hand-* 
writing  to  it  ^-^ 

"  December  2,  1814 — Received  of  Mr. 
Boaz  100/.,  which  I  promise  to  pay,  with 
lawful  interest. — J.  Davies."' 

-  ThisinstFument  was  stamped  with  a  three- 
penny receipt,  and  n  IL  agreement  stamp. 
On  the  back  was  a  receipt  for  the  penalty 
of  5L  and  the  1/.  duty,  with  a  minute  of  the 
date  of  such  receipt*  Two  months  after 
the  trials  the  plaintiff  caused  the  defendant 
to  be  applied  to  for  a  little  interest  of  her 
money :  nc  replied,  ^  he  was  thinking  about 
the  old  lady,  and  that  she  would  be  wanting 
some  ;  and  that  on  Sunday  he  would  bring 
her  some."  No  interest  had  ever  been  paid. 
The  defendant  objected,  that  the  instrument 
declared  on  as  a  note  was  not  receivable  in 
evidence,  because  it  had  not  the  Ss.  stamp, 
required  lor  a  promissory  note  of  this 
amount,  by  48  Geo.  8.  c.  149.  which  was 
in  force  at  the  ttnie  it  was  made. 

-  Verdict  for  the  plaintiff,  for  the  amount 
of  the  nole  and  interest,' with  liberty  fbr  the 
defendant  to  move  to  enter  a  nonsuit  on 
liie  abovB  objection. 

Mr*  W.  R.  Taunton  having  obtained  a 
sule  nisi  foft  that  purpose — 

Mr.  Russell  and  Mr.  WhsOely  showed 
cause,  and  urged — First,  that  the  instrument 
dedaf  ed  on  was  not  a  promissory  note,  no 
payee  being  named  in  it.  It  acknowledges 
a  debt)  and  does  not  therefore  require  a 
tfiamp  in  order  to  be  received  in  evidence : 
hrael  v.  Israel^  (1)  and  Fisher  v.  Lesllie*  (£) 
It  is  no  more  than  a  mere  acoonntable  re- 


(1)  i  Campb.  499. 
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oeipt  like  the  inatniment  in  Romroft  v. 

Seoondly,  if  it  is  a  promissory  note,  there 
was  a  suffident  stamp  on  it  when  it  was 
produced  in  evidence ;  for  though  Ftrhank 
V.  BeUy  (4)  Buiti  v.  Swann^  (5)  and  Ron- 
croft  V.  Lomas^  will  be  cited  to  show  that  it 
is  not  an  agreement — that  is  an  immaterial 
question;  for  by  53  Geo.  S.  c.  184.' s.  10. 
it  is  enacted,  **  that  all  instruments  for  or 
upon  whidi  any  stamp  or  stamps  *haU  have 
been  used,  of  an  improper  denomination  or 
rate  of  duty,  but  of  equal  or' greater  value 
in  the  whole  with  or  than. die  stamp  or 
stamps  which  ought  regularly  to  havebeen- 
used  thereon,  sfa^  nevertheless,  be  deemed, 
valid  and  efiectual  in  the  law,  except  in 
cases  where  the  stamp  or  stamps,  used  pn 
iTuch  instruments,  shsul  have  been  specially 
appropriated   to  any  other  instrument,  by 
having  ite  name  on  the  face  thereof."   This 
clfttts^  is  retrospective  as  well  as  prospec- 
tive ;  it  applies  to  instruments  made  before 
as  well  as  since  it  was  passed;  and  as  the 
instrument,  at  the  time  it  was  produced  at 
the.  trial,  had  a  l/.^tamp,  without  any  name 
on  the  face  of  it»  an  inquiry  as  to  the  time 
when  it  was  put  on  is  inadmissible ;  and  it  is 
within  the  operation  and  protection  of  the 
statute.     The   material  question   then  is, 
when  an  instrument  is  produced  in  evi- 
dence, whether  the  stamp  affixed  to  it  at 
that  time  is  of  the  proper,  or  of  no  greater 
value  than  that  required  by  law,  such  BUtnp 
being  of  no  denominadon  on  the  face  of  it,> 
contr^  to  the  natxate  of  the  inalrument  to. 
which  it  is  affixed. 

[Mr.  Justice  Bayley.-^he  note  appears, 
on  the  face  of  it,  to  have  had  a  three-petmy  re- 
ceipt stamp  at  first ;  and  on  the  back  is  in- 
dorsed a  receipt  for  a  penalty  of  5L  and  1/. 
duty  for  the  agreement  statap,  whieb  shows 
Uiati(watfoots6  stamped  tfi  initio.  Theitiote 
then  was  issued  with  an  improper  stamp  |: 
and  in  that  case  bad  the  commissioners  any 
'  power  to  affix  another  stamp  ?] 

The  time  when  the  agreement  stamp  .was. 
affixed,  was  not  in  evidence.  They  also, 
cited  Wright  V.  R^iey  (6)  to  show,  tluit  die 
Court  will  not  inquire  when  an  instrument 
was  atamped,  provided  it  is  properly  stamp- 
ed when  produced  in  evidence. 

(3)  4  Maale  &  Selw.  Rep.  457. 

(4)  1  Bam.  &  Aid.  56. 

(5)  S  Brod.  &  Biog.  Rep.  70. 

(6)  Pealce'sCa.N.P.l7d. 


Mr,  W.  E.  Tmmtcn  in  support  of  the 
ride. — ^This  was  a  promissory  note  which, 
being  made  in  1814  for  100/.  ought,  before 
issue,  to  have  ^had  a  8t.  stamp,  according 
to  48  Geo.  8.  c.  149.  sched.  part  i.    Chad- 
wiek  V,  Alien  (7)  expressly  shows  that  it  is 
a  promissory  note,  notwithstanding  the  first 
objection.    l(  so,  the  commissioners  had  no 
power  to  re-stamp  it  after  it  had  once  been 
issued  widi  a  stamp  of  less  value  than  ie« 
quired  by  law.     For  by  81  Geo.  8.  c.  %5. 
s.  19.  the  commissioners  are  directed  to 
jBtamp  the  paper  beftMre  the  thing  charged 
i»  written    tliereon,  lUid  not  after.      By 
87  Geo.  8.  [c.  186.  s.  ^.  they  may  stamp 
notes  after  they  are  written,  if  written  on 
stamps  of  a  pnmer  amount,  but  of  vnrong 
denomination.     By  48  Geo.  8.  c.  149.  s.  8. 
the  powers  and  provisioim  of  fooner  acts  as 
to  the  duties,  were  extended  to  the  duties* 
thereby,  imposed; 'and  by   sec.   11,.  the 
party,  issuing  a  note,  unless  duly  stamped, 
was  made  subject  to  a  penalty  of  50/.    xhe 
latter  act  was  in  force  when  this  note  was 
made ;  and  the  indorsement  shows  that  it 
vras  issued  with  a  stamp  oi   less  than  the 
legal  amount.  .  The  commissioners  there* 
fore  had  no  power  to  affix  apy  other  stamp, 
for  55  Geo.  8.  c.  184.  s.  10,  was  not  in 
force  when  the  instrument    issued.     Now 
in  Butts  V.  SwamnJ{%)  an  order  for  payment 
of  money  which,  by  the  stamp  acts,  is  on 
the  same  footing  as  a  bill,  or  note,  had  no 
stamp  when  written,  but  being  stamped 
widi  sl\L  agreement  stamp  whe&iproduoed 
at  the  trial,  was  held  iniidmi8nUein.evft* 
deoce. 

The  Court  took  time  to  consider ;  and  on 
^Oth  May  their  judgment  was  delivered  by 

-  Mr.  Jusike  Bayley^^-^Th^  question  was 
upon  the  sufficiency  of  the  etamp  on  m 
mstrument  in  the  following  foirm  : — 

'<  December  1814-*-Received  of  Mr.  D. 
Boar  100^.,  which  I  protnise  to  pay  on  de- 
mand, with  lawful  interest.'' 

ItWBS  iitamped.widi  a  tl^reepeDny  receipt 
stamp  and  a  1/.  stamp,  without  expressing  to 
what  instrument  it  waaapplieal^.  It  was 
first  urged  thak  th&  waa  noit  a  note,  no  payee 
being  named ;  and  if  not,  that  no  stamp- was 
necessary.     Secondly,  that  theses  stamps 

(7)  Sirange's  Rep.  706. 

(8)  S  Brod.  &  Bbg.  Rup.  78. 
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were  sufficient.  Thirdly*  tiiat  the  instru- 
ment  might  be  read  as  evidence  of  an  ac* 
count  stated.  Fourthly,  that  the  promise 
by  the  defendant,  that  he  would  bring  the 
pkintifiTsotne  inteiest,.  admitted  sometliing 
to  be  dOe,  and  entitled  the  plaintiff  to  a 
▼erdict,  for  at  least  nominal  damages. 

As  to  the  first  point*  there  can  be  no  doubt 
.that  no  partijcular  form  of  words  is  neces- 
sary to  constitute  a  note.  Chadwick  ▼• 
Aden  shows  that  the.  payee  need  not  be 
more  explicitly  named  than  here.  The  sub- 
stance of  the  note  there  being  ^  15L  59» 
balance  due,  to  Sir  A.  Chadwick  I  am  still 
indebted,  and  do  promise  to  pay."  Though 
no  payee  was  in  terms  stated,  yet  as  no 
other  was  named,  who  but  Sir  A.  C.  could 
be  the  party  to  whom  the  promise  was 
made  ?  Here,  the  money  being  had  from 
Boas,  he  must  be  the  only  persmi  to  receive 
it  back. 

Secondly,  as   to  the  sufficiency  of  the 
stamp.     This  note  being  ^dated  December 
1814,  the  Stamp  Act,  48  Geo.  a.c.  HP.  ap- 
plies, being  then  in  fprce,  and  has  imposed 
a  Ss0  stamp  on  a  note  of  that  amount.     By 
sec.  1 1,  the  party  issuing  such  a  note,  unless 
the  same  was  first  duly  stamped,  incurred 
a  penalty  of  SOL    By  sec.  8,  the  provisions 
of  former  acts  as  to  former  duties,  were  to 
.be  executed  as  to  the  duties  imposed  by 
4p3  Geo.  .8.  c.  149.     One  provision  so  con- 
8ti;ued,  is  31  Geo.  8.  c*  ft5,  s.  1 9,  which  enacts, 
that  the  commissioners  should  stamp  the  pa- 
per before  the  thing  charged,  (that  is,  before 
the  note,  &c.)  should  be  written  thereon  ; 
— that  no  note  should  be  given  in  evi- 
dence, unless  the  paper  on .  which  it  was 
written  was  marked  with  a  staipp  denoting 
the  duty,  or  some .  higher  rate  or  duty  in 
that  act  containied ;  and  that  it  should  not 
be  lawful  for  the  commissioners  to  stamp 
any  paper  with  any  stamp  directed  by  that 
act,  after  such  note  was  written  thereon. 
Then  87  Geo.  8.  c.  186.  s.  5.  warranted  the 
stamping  notes  after  they  were  written,  if  on 
stamps  of  a  proper  amount,  though  of  wrong 
denomination,  but  not  otherwise ;  and  was  in 
force  in  1814.     This  note  was  therefore 
originally  on  a  stamp  of  a  wrong  amount ; 
and  no  note  stamp  could  by  the  then  law  be 
put  i]^on  itv  nor  would  the  1/.  stamp  now 
on  it  have  been  available.     See  43  Geo.  3. 
c.  1«7.  s.  6.,  Farrv,  Price,(9)  Taylor  v. 

(9)  1  East,  55. 


Hagu€t(^lO)  and  Chamberlam  ▼•  Pofler.(  11) 
The  only  statute  altering  this  stale  of  things, 
is  56  Geo.  8.  c.  184.  s.  10.  which,  it  has 
been  urged  for  the  plaintiff,  is  retrospective 
as  well  as  prospective ;  but  it  is  not  neces- 
sary to  decide  whether  this  is  the  case  or 
not,  because  we  think  that  an  inquiry  as 
to  the  time  when  the  stamp  was  put  on,  is 
admissible ;  and  that  as  this  note  was  pro- 
duced by  the  plaintiff  at  the  trial,  with  a 
minute  of  the  time  the  IL  stamp  wfts  im- 
posed upon  it,  we  are  bound  to  consider  it 
as  a  note  which  had  not  a  stamp  of  sufficient 
amount  at  the  time  it  was  issued  ;  and  that 
under  81  Geo.  8.  c.  25.  s.  19.  the  1/.  stamp 
was  improperly  added,  and  does  not  remove 
the  objection  arising  from  the  original  want 
of  stamp.  Now  it  may  be  inferred  from 
ButU  V.  Swaan^  cited  by  Mr.  Taunton, 
thoagh  it  is  not  there  distinctly  stated,  that 
the  stamp  was  not  specially  appropriated  to 
agreements ;  for  if  it  had,  there  could  have 
been  no  argument  on  that  point ;  and  the 
Court  held,  that  as  the  instrument  had  not 
the  proper  stamp  on  it  when  it  was  written, 
the  subsequent  addition  of  a  stamp  could 
not  make  it  valid ;  and  the  judgment  of  Mr. 
Justice  Richardson  refers  to  31  Geo.  8. 
c.  25.  8.  19.  as  establishing  that  point. 
Wright  V.  Ryley^  tried  by  Lord  Kenyon,  is 
quite  different.  The  bill,  though  stamped 
after  it  was  drawn,  which  was  improi^er, 
.had  a  regular  billstamp  affixed.  Nothing 
on  the  bill  showed  that  it  had  not  that 
stamp  on  it  when  it  was. issued;  it  was 
negotiable,  and  in  the  hands  of  an  indorsee, 
without  any  thing  to  shpw  tliat  he  took  it 
before  it  was  stamped.  We  are  bound  to 
say  the  stamps  were  not  sufficient.  And 
if  so- 
on the  third  point,  the  note  was  not  evi- 
dence of  an  account  stated  ;  for  31  Geo.  3. 
c.  25.  s.  19.  expressly  provides  that  no  note 
shall  be  given  in  evidence,  or  available  in 
law  or  equity,  unless  the  paper  on,  which  it 
is  written  is  duly  stamped. 

On  the  last  point,  of  admission  of  a  debt, 
it  was  conceded  that  what  the  defendant 
said,  as  to  interest,  was  an  acknowledgment 
that  there  was  some  debt  in  existence ;  but 
.as  we  are  entirely  uniqformed  what  was  its 
nature — whether  due  to  the  plaintiff,  as  an 
executrix,  or  in  her  own  right, — whether 

(10)  2  East,  414. 

(11)  lNswRep.30. 
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aBtun^t  would  lie  far  k :  we  do  not  see 
liow  we  en  nj  diat  tkt  jbmfdffia  cnlided 
to  a  vcfdid,  efven  far  nominal  damaget* 
Hie  role  far  a  nonsuit  most  be  made  abso- 
Inte,  however  unwilling  we  may  be  to  make 
tbedecinon. 

RukabtokU. 


ISftS. 
May  SI. 


BOKDB  ANB  AKOTHBE,  AS8I6- 
HSSa  OV  8AWTBR,  0.  PBOCIOB 
AHDAMOTHXB,  AWUHTSSa  OV 
KAUIS. 


7%e  drawer  of  cerUun  hUU  having  ah' 
teondedf  became  hankrupi  before  tkey  were 
due,  and  never  narrendered  to  Alt  commusion. 
His  hmue  was  kepi  open  in  the  possession  of 
the  messenger  tilt  after  the  bills  became  due. 
While  they  were  runnings  the  holder  knew 
thai  two  persons  were  appointed  assignees  of 
thedrawer.  The  acceptor  also  became  bank- 
rupt before  the  bills  became  due.  The  holder 
never  gave,  or  aitenmted  to  give  notice  of  the 
dishonour  of  the  biUs  to  the  drawer  or  his 
assignees: — Held  thai  the  biUs  were  not 
proveable  under  the  commission  issued  against 
the  drawer^  because  the  holder  by  his  laches 
had  abridged  the  possible  remedy  over^  of  the 
drawe/s  assignees  against  the  acceptor^  and 
had  thereby  made  the  bills  his  own. 

Feigned  issue,  directed  by  the  Vice  Chan- 
cellor to  ascertain  whether  on  10th  May 
1821,  any  debt  was  due  on  all  or  any  of  five 
bills  of  exchange,  drawn  by  Rains  upon, 
and  accepted  by,  Tjacklan,  which  debt  was 
proTcable  by  plaintifl^  as  assignees  of 
Sawyer,  die  indorsee  of  the  bills,  under  a 
commission  of  bankrupt  against  Rains : — 
Verdict  for  the  plaintira,  at  the  trial  before 
Chief  Justice  Abbott,  die  jury  finding  that 
there  was  such  a  debt  so  due  and  proveable. 
The  defendants  moved  the  Lord  Chancellor 
far  a  new  trial,  when  a  case  for  die  opinion 
of  the  Court  was  directed  on  the  points 
raised  before  the  Vice  Chancellor.  The 
five  bills  became  due  in  June  1818,  the 
drawer,  Rains,  absconded  from  his  house 
about  8rd  April  1818,  went  abroad,  and 
never  returned.  On  1 7th  April,  a  commis- 
sion issued  against^  him,  under  which  the 
defendants  were  assignees,  and  die  assign- 
ment to  them  of  his  effects  took  place  be- 
fore the  time  when  the  bills  became  due. 


He  never  surieuueied  to  die  comniaaioii 
within  the  time  fixed,  via.  before  the  tSsd 
June  1818.  His  boiise  femaiaed  open  in 
the  messengei^s  paaaeaiion  after  the  bills 
were  doe.  The  aeceplar,  Lacklan,  became 
bankrupt  on  20tfa  April  1818,  and  the  bflb 
were  diahonoared  men  doe,  bai  no  moHee 
of  the  dManoar  wtu  gwen  to  the  drmwer, 
BsmUf  or  lef^  ai  his  house^  (which  was  then 
in  the  possessioB  of  the  messenger*)  Befare 
the  bifis  became  doe,  the  holder  had  notice 
that  the  defendants  were  appdnled  assign 
nees  of  Rains,  the  drawer,  bvt  never  gave 
or  attempted  to  give  notice  of  diear  dis- 
honour to  the  defendants.  On  S9th  Oct. 
1818,  a  commission  issued  against  Sawyer, 
the  hdder  of  the  bills,  and  d^  plaintiA  are 
his  ass^ees.  The  quesdon  far  the  opinion 
of  the  Court  was,  **  Whether  under  diese 
circumstances  the  bOls  were  {Mvveriiie 
by  the  plaintiffi  as  such  assignees,  under 
the  commission  tssoed  against  the  drawer 
Rains." 

Mr,  F.  PoUock,  far  die  plaindfl^  (the 
assignees  of  Sawyer,  the  holder.) — ^The  a»- 
signees  being  h^ders  of  these  tMils  are 
endded  to  prove  far  their  amount,  under 
the  commission  against  Rains,  the  drawer. 
The  biDs  were  running  at  the  bankruptcy  of 
the  drawer,  who  absconded  befare  they  were 
due,  went  abroad,  and  never  returned  sinee. 
As  he  had  thus  abseonded,  (i.  e.  plaoed  him- 
self where  he  could  not  be  faund)  so  as  to 
preclude  personal  nodce  of  die  d^hononr ; 
no  notice  thereof  was  necessary.  Had  he 
absented  himself  without  becoming  bvik- 
Tupt,  he  might  have  been  sued  on  diese 
bflls  without  such  notice.  The  cases  cer- 
tainly show  that  the  bankruptcy  of  an  ac- 
ceptor, standing  alone,  famishes  no  excuse 
why  notice  of  non-acc^tance  or  non-pay- 
ment should  not  be  given  to  the  drawer ; 
but  the  reaaon  is,  that  the  bankn^t  may 
find  firiends  to  pay  the  bill,  though  he  hu 
lio  funds  to  discharge  it;  (1)  nor  was  it 
necessary  that  nodce  should  be  g^ven  to  the 
assignees  of  Rains,  the  drawer.  There  is 
no  decision  that  assignees  of  a  baidcrupt 
drawer,  stand  in  die  same  relation  to  the 
bill  as  the  drawer  himself  does,  so  as  to 
entitle  diem  to  nodce  for  the  above  reason. 
They  are  merdy  trustees  under  several 

(1)  See  Rouen  s.  LangMaiEe,  Doogl.  497,  515. 
Eedaile  o.  Sowerby  and  othen,  11  East,  114.  and 
other  caaes  ooUected  in  Chhty  im  Billa,  5th  ed.  S71. 
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iwto  of  parlianteiity  with  a  simple  duty,  to 
ooUect  aii  the  bankrupt's  assets  and  distri- 
bute them  among  his  creditors.  Had  the 
•drawer  ceane  baek  aad  reversed  the  out- 
lawry  on  motion,,  would  the  plaintiffi  have 
been  pvechided  from  prooeeduig  in  this  ao 
tion»  b^  his  enfinrinng  any  objection  of  want 
of  notice  to  him  ?---Suppose  a  maUi  not  a 
trader,  draws  biUs,  and  assigns  to  trustees 
for  the  benefit  of  his  creditors ;  could  want 
of  noiioe  to  his  trustees  be  insisted  on,  as 
a  defence  to  an  aotioa  against  him  as 
drawer  ?  Now  any  nile  requirmg  notice  to 
the  defendants  would  equally  apply  to  such 
trustees.  Notice  of  dishonour  is  required, 
that  the  party  may  withdraw  his  funds  from 
the  drawee's  hands,  but  assignees  are  fotind, 
by  their  appointment  as  such,  so  to  with* 
draw  all  property  soever  of  the  bankrupt 
wherever  found,  whether  the  party  had  ac« 
cepted  the  bill  or  not. 

{Mr»  Justice  Bayley.^-The  reason  fos 
requiring  notice,  is,  that  the  drawer,  who 
may  be  ultimately  liable,  may  press  the 
drawee  and  make  him  pay  if  possible.] 

Mr.  Tindal  for  the  defendants.— The 
holders  of  these  bills  made  them  their  own 
by  negligence,  in  not  using  due  diligence  to 
give  notice,  either  first  to  the  drawer,  or 
secondly  to  his  assignees.  A  new  excuse 
is  set  up  for  not  giving  notice  to  the  drawer, 
via*  tluit  he  had  absconded ;  but  the  case 
does  not  state  that  the  absconding  of  the 
bankrupt  from  hia  dwelling-house  was 
known  to  the  holder  of  the  bills.  It  will 
follow  from  the  plaintiff's  argument^  that 
though  the  holder  has  not  known  that  the 
drawer  had  absconded,  he  is  not  bound  to 
use  due  diligence,  and  that  the  Court  will 
ju^e  by  the  event  whether  it  was  necessary 
to  give  notice,  and  not  by  the  party's  con^ 
duct  at  the  time  the  bill  was  dishonoured, 
whethw  he  was  guilty  of  any  negligence; 
Hie  general  rule  is,  dbat  notice  of  an  at- 
tempt to  obtain  payment  from  the  acceptor, 
and  fialuie  therein,  must  be  given  to  the 
drawer;  and  in  order  to  excuse  himself 
from  that  obligation,  a  party  must  bring 
himsdf  strictly  within  the  exception.  The 
dictum  of  Lord  Mansfield,  quoted  in  Rus* 
$eU  V.  LongtiUffef  though  not  expressly  ap* 
ptied  to  the  drawer,  ^plies  as  much  to  ma 
insolvency  as  to  that  of  the  acceptor ;  and 
Etdaile  v.  Scmerby  (an  action  against  in- 
dorsers)  shows  the  necessity  of  notice  to  in* 
Vol.  hi.  K.B. 


dorsers  where  the  drawer  is  banknlpt^ 
though  Uiat  circumstance  is  known  to  the 
indorsers.  Certainly  nodoe  to  the  drawer 
is  not  necessary,  if  some  degree  of  due  dili* 
genee  has  been  had  in  attempting  to  give 
it ;  but  here  nothing  has  been  done,  or  at^ 
tempted  to  be  done.  The  eases  in  which 
excuses  have  been  held  effectual,  are  B^Ue^ 
mum  V.  Joseph^  (2)  Beveridge  v.  Burg€0M,{3) 
and  Croue  v.  Smith ;  (4)  but  the  questions 
in  those  cases  were,  whether  the  attempt  to 
give  notice  was  in  fiict  made,  not  whether^ 
if  made,  it  would  have  been  efiectuaL  It 
is  not  necessary  that  every  possible  means 
should  be  used ;  it  will  be  sufficient  if  rea<^ 
sonable  means  are  used :  GMmwUh  Vd- 
Bland.  (5)  Some  degree  of  diligence  is  n^ 
cessarv :  the  cases  do  not  say  what  is  suffi* 
cient  diligence,  but  that  some  shall  be  used. 
Now,  in  the  present  case,  if  notice  had  been 
left  at  the  drawer's  house,  it  might  have 
reached  him,  but  no  endeavour  is  made  to 
communicate  with  him.  In  Br$lt  v«  Le» 
vettt  (6)  the  want  of  notice  to  a  bankrupt 
drawer  was  excused,  by  proof  of  an  admis^ 
sion  by  him  that  he  Imew  the  bill  would 
not  be  paid;  but  it  was  never  contended 
that  notice  was  unnecessary  in  general^ 
where  a  drawer  has  become  bankrupt,  and 
such  notice  would  have  been  most  materia 
here.  Suppose  the  whole  bankruptcy  had 
turned  on  these  particular  bills,  this  might 
operate  on  his  mind  so  as  to  induce  hie  «X4 
ertions  to  get  some  friend  to  take  them  up. 
Secondly — at  all  events  notice  ought  to 
have  been  given  to  the  assignees,  supposing 
that  it  was  unnecessary  to  give  it  to  the 
bankrupt.  The  comparison  of  assignees  to 
tmBtses  daiming  under  voluntar jf  assign- 
ment, is  too  short.  The  assignees  of  a 
bankrupt  represent  the  person  and  richtsof 
action  of  the  bankrupt,  more  than  the  vo-» 
luntary  assignees  of  a  person  not  a  trader 
ean  do.  Again,  in  the  latter  case,  the 
acti<m  to  recover  property  of  the  assignor 
must  be  in  his  lu^e  ;  while,  in  the  case  of 
a  bankrupt^  the  assignees  are  by  statuto 
so  clothed  in  a  representative  character  aa 
10  hit  person  and  rights,  that  they  sue  in 
their  own  names*     Suppose  a  driver  diea 

(2)  S  Ctmpb.  461. 
(5)  3  Campb.  269 


(4)  1  Maule  &  Selw.  Rep.  545. 

(5)  Bftyley  en  Billd,  924. 

(6)  13  Ease,  213. 
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before  a  biU  beoomefl  due,  and  the  residence 
of  his  executor  is  known  to  the  holder, 
would  not  his  representative  be  entitled  to 
notice  of  the  dishonour  ?  Now  suppose  a 
decree  in  Chancery  for  equal  distribution 
among  the  creditors  by  the  executor,  he 
stands  in  the  same  situation  as  the  assignee 
of  a  bankrupt,  and  is  entitled  to  notice«  In 
Ex  parte  Mo^ne^  (7)  where  a  bill  was  dis- 
honoured after  the  drawer  had  become  bank- 
rupt, a  notice  to  him,  before  the  assignees 
were  chosen,  was  held  sufiBdent,  because 
the  bankrupt  represents  his  estate  till  as- 
signees are  chosen.  It  follows,  from  that 
case,  that  where  a  bill  is  dishonoured  after 
assignees  are  appointed,  notice  should  be 
given  to  them.  In  BreU  ▼.  Levetty  (8)  the 
bill  became  due  after  the  bankruptcy,  and 
the  necessity  of  notice  to  the  assignees  of 
the  bankrupt  drawer  is  assumed.  It  may 
be  very  important  to  the  assignees  to  have 
notice,  in  order  to  be  acquainted  with  the 
bankrupt's  affairs,  as  they  may  or  may  not  be 
immediately  in  a  situation  to  withdraw  their 
funds,  which  may  be  most  desirable. 

{^Mr,  Justice  Bay  ley. — They  may  have 
an  interest  to  watch  how  the  acceptor's 
estate  is  disposed  of:  for  instance,  the  ac- 
ceptor might  become  bankrupt,  and  his 
estate  pay  a  good  dividend  before  the 
drawer's  assignees  had  any  notice  that  there 
was  any  demand  on  their  estate,  through 
the  acceptor's  default  in  paying  bills.] 

Here,  as  the  plaintifis  have  not  given  or 
attempted  to  give  notice  of  the  dishonour  of 
the  bills  in  question,  they  have  made  them 
their  own,  and  the  absconding  of  the  drawer 
is  no  excuse  for  their  neglect. 

Mr,  J^PoUockt  in  reply,  urged,  that  the 
absconding  of  the  drawer  was  a  question  of 
&ct,  proved  without  doubt,  and  for  the 
Court  to  dispose  o(  as  it  would  have  been 
on  a  direction  to  a  jury.  Ex  parte  Moline 
only  establishes  the  sufficiency  of  the  notice 
in  that  particular  case ;  the  deduction  at- 
tempted from  it,  that  after  the  choice  of  as- 
signees, notice  must  be  given  to  tliem,  and 
not  to  the  bankrupt,  would  not  hold  where 
the  commission  was  superseded.  No  case  is 
cited  to  show  that  the  executor  is  entitled 
to  notice  ;  but  assuming  the  fact,  it  may  b^ 
accounted  for  by  his  penioBal  representa- 

(7)  19  Veiey,  S16. 

(8)  13  East,  S19. ;  1  Rote's  Bankniptey  Cases, 
103,  note ;  and  supnu 


don  of  the  deceased,  whidi  extends  toma&« 
him  liable  for  costs  from  his  own  frmds,  if 
he  does  not  plead  pUn^  adrnmstrani.  The 
assignees  do  not  represent  the  person,  now 
more  than  the  estate,  and  have  only  a  daim 
to  notice  on  the  ground  of  some  ii^ury  to 
that  estate.  Now  the  party  guaranteeing 
the  payment  of  a  bill  cannot  defend  himself 
on  account  of  a  want  of  notice  of  dishonour, 
unless  he  has  thereby  sustained  an  iiyury  : 
WarrmgUm  ^  another  Y^Fnurhar  ^  aimtkerJiJBy 
and  Swmyard  v.  Barnes.  (10)  Here,  no 
injury  to  the  bankrupt's  estate  from  the 
want  of  notice  is  attempted  to  be  aet  up. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  after- 
wards delivered  by  Mr.  Justice  Bayley,  a» 
follows: — ^This  was    an   lasue   from    the 
Court  of  Chancery,  on  the  queadon,  Whe- 
ther the  plaintiffs,  as  assignees  of  Sawyer, 
had  any  debt  proveable  upon  the  estate  of 
Rains,  a  bankrupt.     The  bills  in  question 
were  drawn  by  Rains  on  liscklan,  were  in- 
dorsed to  Sawyer,  and  became  due  in  June 
1818.     Before  that  time  the  drawer  and 
acceptor  were  both  bankrupts,  but  Rains, 
the  drawer,  had  not  surrendered  to  his 
commission.     This  act  of  bankruptoy  was 
by  leaving  the  kingdom  about  the  9d,  of 
April  1818;  a  commission  issued  on  the 
17th,  and  he  has  never  returned  since. 
Lacklan,  the  acceptor,  became  bankrupt  on 
the  28d  of  April  1818.    The  biUa  weie 
dishonoured,    but    no  notice  was  left  at 
Rains's  house,  or  sent  to  his  assignees. 
The  house  was  open  at  the  dme,  m  the 
possession  of  the  messenger,  and  the  hold- 
er   (Sawyer)  knew  the  defendants  to  be 
Rains's  assignees.     The  quesdon  on  these 
facts  was — ^whether  the  want  of  notice  to 
the   drawer  or  his  assignees,  barred,  the 
plaintiff's  claim..    We  think  it  did.     On 
the  dishonour  of  a  bill,  the  holder  must  use 
due  diligence  to  give  nodce  to  such  of  the 
parties  as  would  have  a  remedy  over  upon 
it,  in  case  they  took  it  up,  or  he  will  make 
it  his  own  as  against  them,  and  loses  his 
remedy  on  the  bill  against  them,  by  ne- 
glecting to  use  such  diligence.     The  law, 
on  this  head,  is  founded  on  the  usage  and 
custom  of  merchants,  and  discharges  the 


(9)  8  East  Rep.  942. 

(10)  5  Maule  &  Selw.  62. ;  bat 
AaUing,  t  Taunt.  lUp.  206. 
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^Anve  parties,  If  die  chance  of  obtaining  any 
thing  on   dieir  remedy  over,  against  any 
•thmr  party,  however  hopelesa,  from  the 
afaaconding,  insolvency,  or  bankruptcy   of 
that  party,  is  in   any  manner  abridged. 
Latvian's    bankruptcy,    therefore,    would 
not  excuse  the  want   of  such    due  dili- 
eence ;    and  the  question  remains   as  if 
he  had  continued  solvent,  in  which  case, 
had  Rains's   assignees   been  apprised   of 
the  dishonour  of  the  bills,  diey  might  at  all 
events  have  pressed  him  to  pay;  and  if  they 
had  taken  up  the  bills,  which  they  might 
have  thought  it  best  for  the  interest  of  the 
creditors  to  do^  might  have  sued  him.  They 
having  been  deprived  of  these  opportuni- 
ties, the  question  is — Have  they  been  so 
deprived  by  the  want  of  that  diligence 
which  the  holders  oi:^ht  legally  to  have 
exercised  ?     We  are  not  driven  to  decide  in 
this  case,  whether,  in  the  event  of  the  bank- 
ruptcy of  a  party  entitled  to  notice,  the 
holder  is  obliged  to  endeavour  to  find  out 
his  assignees,  for  here  they  were  known  to 
the  holder ;  nor  is  it  necessary  to  consider 
vrhat  would  be  the  case  if  such  a  bank- 
rupt's house  was  shut  up,  and  there  were 
no  means  of  discovering  him  or  his  repre- 
sentatives— ^fiir  here  the  bankrupt's  house 
remained  open ;  the  messenger,  the  agent 
of  the  assignees,  his  representatives,  and  in 
aome  sort  the  representative  of  the  bank- 
ru]it  himself  was  in  possession,  and  a  notice 
there  would  have  reached  the  assignees, 
and  have  given  them  an  option  of  proceed* 
ing  or  not  against  Lacklan.  In  Mr.  Thomp- 
son's work,  which  combines  the  Scotch  and 
Engliah  law  on  the  subyect  of  bills  of  ex- 
change, it  is  laid  down,  p.  535,  that  in  case 
of  the  bankruptcy  of  the  drawer  or  indor- 
ser,  notice  must  s^  be  given  to  the  bank- 
rupt, **  or  to  the  trustee  vested  with  his 
estate  on  behoof  of  his  creditors;"  and 
Ex  parte  AioHne  is  cited.     Whether  this  is 
universally  true,  need  not  be  decided.    In 
this  case,  as  the  bankrupt's  house  continued 
open  in  possession  of  an  agent  of  the  as- 
signees, there  notice  by  the  holder  is  es- 
eentiali  and  its  neglect  bars  his  daim  against 
the  bankrupt's  estate.    These  bills,  diere- 
fore,  were  not  proveable  under  the  com- 
missiofi  against  the  drawer  Rains. 

Postea  to  tke  defendants* 
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A  lease,  dated  the  ftdth  of  September 
1808,  by  theplamt^  to  one  Todhunter,  for 
14  years  J  contained  a  covenant  to  paint  otiT- 
sidCf  twice  in<nlj  at  two  different  periods  fit 
every  seven  years  of  the  term,  at  equal  inters 
vols,  and  to  paint  inside  in  Uke  manner  once 
in  the  course  of  each  seven  years  of  the  siM 
term.     This  lease  was  assigned  to  the  defen*^' 
dant  on  the  it4th  of  June  1811.     Declara- 
tion alleged  that  the  defendant  continued  m 
possession  to  the  end  of  the  term^  via.  to  the 
ft9th  of  September  18S2,  and  that  the  defa^ 
dant  did  not  paint  outside  twice  in  (Mat  two 
different  periods  in  each  seven  years  of  the 
term  at  equal  intervals ;  and  that  he  did  nat^ 
in  like  manner^  paint  inside  tmce  in  the  ooune 
of  each  seven  years  of  the  term.     Plea  to 
that  part  of  the  breach  which  charged  the  not 
painting  outside  according  to  the  cooenant^^ 
that  the  lease  came  by  assignment  to  defet^ 
dantf  after  the  first  two  years  and  half  of 
the  term^  viz.  on  the  Mth  of  June  1811  ; 
that  the  defendant,  before  the  end  of  the  first 
ten  years  and  a  quarter  of  the  said  term^ 
via.  on  the  %dth  of  September  1818,  as^ 
signed  to  C  A.,  and  that  defendant^  be* 
fore    such   assignment,    viz.     on    the    1st 
of  October  1811,  painted  the  outside,  and 
again  on  the  1st  of  August  1818,  painted 
the  outside,  as  required  by  the  covenant,'''4vas 
held  bad  on  demurrer,  for  not  showing  when 
the  original  lessee  painted  the  outside,  so  tu 
to  enable  the   Court  to  judge  nether  the 
paintings  which  took  place  were  done  at  due 
intervals,  so  m  to  afford  a  sufficient  and  equal 
interval  for  the  fourth  paintmg.     Plea  as  to 
the  not  painting  inside — that  the  lease  came 
by  Msignment  to  defendant  on  the  24th  of 
June  1811,  and  that  he  assigned  it  to  C.  A. 
on  the  il9th  September  1818,— A^U  good  on 
demurrer,  for  the  covenant  to  paint  at  equal 
intervttls,  did  not  extend  to  the  inside  paint* 
ing,  and  it  did  not  appear  from  the  d^lara-' 
tion,  that  the  original  lessee  had  not 
the  inside  before  the  assignment  to  d^endant^ 
so  that  the  latter  mould  not  be  obliged  to  paint 
again  inside  before  Ins  assignment  to  C.  A* 

Declaration,  in  covenant,  stated — That 
by  indenture  of  lease  of  the  Slst  Octo- 
ber 1808,  the  plaintiff  demised  to  Jose{A 
TodbsmtfiT,  bis  cxwtfDrai  administrators, 
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and  assigiiB,  a  certain  messuage  or  tene- 
menty  rooms  over  a  gateway,  coach-house 
and  stable,  with  the  appurtenances,  Ifbr  14 
years  from  Micfaaeimas  1808  (thus  expiring 
on  Michaelmas  1822).  That  Todhunter, 
the  lessee^  did  thereby  for  himadf,  his  heirs, 
executors,  and  administrators,  covenant, 
promise  and  agree,  to  and  with  the  said 
pbinttff,  his  executors,  administrators,  and 
assigns,  that  he,  the  said  Joseph  Todh«»- 
ter,  his  executors,  administrators  and  as* 
signs,  or  soaoe  or  one  of  them,  at  his  or 
their,  or  some  of  their  own  proper  coats  and 
charges,  should  and  would,  from  time  to 
time,  and  at  all  times  during  the  said  term, 
well  and  sufficiently  repair,  support,  up* 
hold,  sustain,  maintain,  and  keep  the  said 
xnessuage  or  tenement,  rooms  over  the 
gateway,  coach-house,  staUe,  and  premises 
thereby  demised,  with  the  appurtenances  in, 
by,  and  with  all,  and  all  manner  of  needful 
and  neoesaary  reparations  and  amendments 
whatsoever,  when,  where,  and  as  often  aa 
need  or  occasion  should  be  and  require, 
during  the  continuance  of  the  said  term 
thereby  demised;  and  the  said  messuage  or 
tenement,  coach-house,  stable  and  premises, 
thereby  demised,  with  the  appurtenances, 
being  so  well  and  sufficiently  repaired,  sup- 

Erted,  upholden,  sustained,  amended,  and 
pt  in  repair  at  the  expiration  of  the  said 
term  hereby  granted,  or  other  sooner  de- 
termination of  the  said  lease  (which  should 
first  happen),  unto  the  said  phuntiff,  his 
heirs,  executors,  administrators,  or  assigns, 
should  and  would  peaceably  and  quietly 
leave  and  surrender,  and  yield  up,  together 
^ith  aUsuch  fixtures  and  fastenings  as  were 
specified  in  a  certain  schedule  thereunder 
written,  or  thereunto  annexed,  in  such  good 
plight  and  condition  as  die  same  iken  were, 
reasonable  use  and  wear  thereof  in  the 
mean  time  excepted ;  and  also  should  and 
Would,  during  the  said  term  thereby  de"*" 
mised,  at  his  and  their  own  proper  costs 
«id  charges,  well  and  sufficiently  pami 
tmce  m  ml  ai  two  different  periods  in  each 
Mnen  years  of  the  term  therthy  granted^  ai 
muU  interwUsf  such  parts  of  the  outside  of 
the.  messuage  or  tenemoit,  coach-house^ 
stable  and  premises,  thereby  demised,  as 
had  been  theretofore  painted;  and  also 
should  and  would,  in  UIk  montier,  paitU  the 
inside  thereof  once  in  the  course  of  each  seven 
years  of  the  said  tcrnii    That  on  the  21th 


of  June  1811,  Todhunter  assig^  to  the 
defendant,  who  entered  and  was  pnsiaassfl 
until  the  expiration  of  the  tefm  on  the  EMi 
of  September  1822  ;  and  alikimgk  the  said 
defendani  continmd  so  possessed  of  Ae  said 
dendsed  prendaea  for  a  Braeh  kmger  period 
tlum  seven  years,  to  wit,  firom  the  said  24th 
of  June  1811,  wUU  the  etftraimn  pf  $k$ 
said  lease ;  and  althot^h  ttie  said  defosH 
dant,  during  the  said  time  whila  he  was  so 
possessed  as  aforesaid,  ought  at  fak  4Mfii 
proper  costs  and  chargea  to  havo  well  and 
sufficiently  painted  twice  in  oil,  «l  tkru 
different  periods^  such  pafU  of  the  outside 
of  the  saut  demised  mesemsge  or  teaemenfe, 
eoadi-house,  auble^  and  premiae%  a3  1»d 
been  thsextovorx  painted,  and  to  have 
painted  the  MMtde  thereof  itsicef  aooording 
to  the  form  and  efleet  of  the  said  iBdentnra 
in  that  behalf  to  wit,  at  &c. 

Alkgatian  of  general  peiformanea  fay  the 
pbintm,  and  genoral  non^performanoe  fay 
the  defendant,  since  ^  assigpmcnt  to  him. 

Breach^  as  follows  :**- 

The  said  plaintiff  in  fact  aaidi,  that  the 
said  defendant  did  not,  nor  would  after  the 
said  asttgnment,  and  dwing  the  continuance 
of  the  said  ^mise,  and  whilst  he  was  ao 
possessed  of  the  said  demised  premises, 
with  the  appurtenances  as  afiiresaid,  at  his 
own  proper  costs  and  changes,  well  and 
sufficiently  repair,  anpport,  uphold,  anatain^ 
maintain,  and  keep  the  said  meaaoage  cnr 
tenement,  rooms  over  the  gateway,  coach* 
house,  stable,  and  premiaes,  in,  fay,  find  with 
all,  and  all  manner  of  needful  and  necessary 
rqmrations  and  amendments  whatsoever, 
when,  where,  and  so  oflen  as  need  or  OGca*> 
sion  was  required  ;  nor  did  nor  would  peace- 
ably and  quietly  leave,  surrender,  andyidd 
up  the  same  premises  so  well  and  suffi* 
dently  repaired,  supported,  upheld,  sus^ 
tained,  amended,  and  ^ept  in  repair,  at  the 
aaid  esqpiration  of  the  said  term,  together 
with  .all  such  fixtures  and  fastenings  aa  wese 
specified  in  a  certain  schedule  hereinbefore 
referred  to,  in  sudi  good  flight  and  condi^ 
don  as  the  same  were  at  the  date  of  the 
aaid  indenture,  reasonable  use  and  wear 
thereof  alone  excepted;  nor  did  nor  would, 
•during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  oS  the  said 
demised  premises,  at  his  own  proper  costs 
and  charges,  well  and  sufficiently  paint 
twice  in  oil,  at  two  different  periods  in  each 
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mren  ftan  of  the  «aid  term»  nt  equal  in- 
tervnte,  tttch  pprta  of  the  outside  of  tlie  de- 
mUed  meiisuAge  or  len«nieiic»  ooAch-hoiMOt 
Mftfak^  and  ipffemises,  m  had  beeo  thereto^ 
fere  piMotedf  oor  did  oor  would  io  lilo^ 
weiDiier  peiiit  the  Mtiside  thereof  oace  io  the 
course  of  each  seveu  yMrsr<^  the  said  term* 
iKseordiog  to  the-  fofm  and  efieet  of  the  said 
indentures  in  that  behalf;  but*  on  the  opih 
tiary  tfae#eof,  be,  the  said  defendanl^  wheily 
refused  wA  neglected  io  paint  any  part  of 
the  said  demised  messuage  or  l^ementi 
eoaeb^rhouae,  stable  and  pmnises*  In  any 
maaaer  whatsoever,  during  eny  part  of  tbs 
time  while  he,  the  wd  defendant,  was  so 
possessed  thereof  as  albresaid»  and  s«fferfd 
iu)d  pennitted  the  whole  thereof  to  be  and 
Bcopiifaif  end  the  same  did  vemaio,  wholly 
tu^Kuneed  duriog  all  the  time  aferesaidt 
end  be,  the  said  defendant,  aAer  the  makifig 
of  the  said  Indenture,  and  after  the  said  as- 
signment to  Um,  the  said  defendant,  ae 
aforesaid,  and  during  the  eontinuance  of 
ihe  said  demise,  and  whilst  he  was  so  pos* 
eessed  of  Ae  said  demised  premises  wii3i 
the  appmrienanees,  wholly  neglected  and 
ifefuaed  to  paint  the  same,  aeeording  to  the 
Conn  atid  effect  of  the  said  indenture ;  and 
alsOf  to  wit,  on  the  said  ^4th  of  Jnne  1811, 
end  from  thenee  for  a  long  space  of  timc^ 
to  wit,  from  thence  until  the  said  determiaA* 
tion  of  the  said  term,  su&red  and  pen]iit«> 
•ted  the  said  meseui^  or  tenement,  coach- 
house, atable  and  premises,  to  be  and 
continue,  atid  the  same  wherefoee,  and  dmring 
ell  that  time,  were  ruinoiis,  prostrate,  fidlen 
down,  and  in  gr^t  decay,  otherwise  than 
by  reseonable  use  and  wear  thereof,  and  for 
want  of  needful  and  necessary  repairing^ 
supporting,  upholding,  sustaining,  amend* 
ing  and  -painting  thereof;  and  the  said  de^ 
frndanC,  at  the  deterfmnatiott  of  the  saki 
term,  left  the  same  premises  so  out  of  re** 
pair,  and  in  such  bad  order  and  condition 
as  last  aforesaid,  contrary  to  the  form  and 
efiect  of  the  said  indenture,  and  of  the  icove* 
nants  so  made  by  the  said  Joseph  Tod* 
hunter,  for  himsdf  and  assigns,  with  the 
said  plaintil^  in  manner  and  fimn  aforesaid, 
tot  hath  broken  the  same ;  and  to  keep  the 
aamftivith  the  said  plaintiff  bath  hitherto 
Ivholly  reftiaed,  and  still  re&ses  so  to  <lo^ 
to  Ae  damage,  &c 
Fktu^^J^H  in  number. 


The  first,  trav^rsii^  the  assignment  to  the 
defendant. 

The  second  and  third  pleas  to  that  part 
pf  the  breach,  which  eharged  the  defendant 
with  not  f»9m$mg  ouUide.  The  fourth  and 
fifth  pleas  to  ih^  part  of  the  breadi  which 
duurf^  the  defendant  with  not  painting 
jpiiicfe-^Hiod  aire  as  foUowe  : 

MPfeo^«*As  tosonuiehof  thesfud  sup* 
posed  breaches  of  covenant  above  asaignedt 
as  relates  lo  ihe  said  defendant  not  weS  wid 
sufficiently,  at  hie  own  proper  costs  and 
diargeSi painting /twice  inoil,Atlwodifiefent 
peijods  m  eaeh  eeven  years  of  the  said 
term,  at  equal  intervals,  sucdi  parte  of  the 
ontside  itf  the  Mud  demised  messiiage  <ir 
tenement,  eoaeh-houae,  stable  and  premises, 
as  had  been  heretofore  painted,  he  the  said 
defendent,  by  leave  frCt  says  (fedi  oc^ami; 
because  he  says  that  the  estate,  right,  titles 
jCerm  of  year%  profit,  claim,  and  demand,  in 
the  said  deebiration  mentioned,  first  came 
to  and  vested  In  the  said  defendant,  by 
assignment  thereof,  after  the  end  of  the  first 
two  years  and  a  half  of  the  eaid  tenn,  to 
wit^  on  the  Mth  June  ISll,  at  &c ;  and 
that  be  the  said  de&ndbnt  aft^erwards,  and 
during  the  said  term,  and  before  the  end 
^the  first  ten  yeiers  and  «  quarter  of  the 
said  term,  to  wit,  on  ftdlk  September  laiiii 
at  &c«,  did  assign  tonne Cbartette  Atkins  the 
eaid  demised  premises  in  the  wd  declaration 
mentioned,  and  all  the  estate,  interest,  and 
lerm  of  years,  which  he  the  said  defendant 
then  had  toeesne  of  andintheeanse;  and 
the  said  Ckasloite  Atkins  then  and  there 
assented  to,  and  aseeptedof,  the  said  assign* 
ment;  and  entered  into  the  said  demised 
premises^  and  became  and  was  possessed 
thereof  for  the  residue  of  tbe  aaid  term 
of  years :  and  the  said  defendant  further 
says,  that  he  tbe  said  defendant,  after  such 
coming  to  and  vesting  in  him  by  assigoment, 
as  is  in  the  saiddeclaration  mentioned,  and  be* 
fore  such  assignment  by  bun,  the  defendant, 
ibo  the  said  Charlotte  Atkins  as  aforesaidi 
and  during  the  first  seven  years  of  the  swd 
term,  to  wit,  <m  the  let  October  1811,  did, 
at  bm  own  proper  costs  and  ehaiges,  well 
and  sufficiently  paint  twice  4n  oil,  such  pmrts 
of  the  outside-of  tbe  laid  demised  messuage 
or  tenement,  coach^muse,  stable,  and  pre* 
mises,  as  had  been  theretofore  painted;  and 
did  afterwards  and  during,  the  aecond  seven 
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years  of  the  said  term,  and  before  the  said 
assignment,  by  the  said  defendant,  to  the 
said  Charlotte  Atkin8>  to  wit,  on  the  1st 
August  1818)  so  paint  the  same  again ;  and 
this  the  said  defendant  is  ready  to  Terify. 

Sd  Plea-^As  to  so  much  of  the  said  sup« 
posed  brea^es  of  covenant,  as  is  in  the  in- 
troductory part  of  the  said  second  plea 
mentioned,  the  said  defendant,  by  like  leave, 
&c.  says,  &c. ;  because  he  says,  that  the 
estate,  right,  title,  interest,  term  of  yearsi 
profit,  claim,  and  demand^  in  the  said  de* 
daration  mentioned,  first  came  to  and  vest- 
ed in  the  said  defendant,  by  assignment 
thereof,  after  the  end  of  the  first  two  years 
and  a  half  of  the  said  term,  to  wit,  on  the 
ftMi  June  1811,  at  &c. ;  and  that  he  the 
said  defendant  afterwards  and  during  the 
said  term,  and  before  the  end  of  the  first 
ten  years  and  a  quarter  of  the  said  term,  to 
wit,  on  the  2Mi  September  1818,  at  &c., 
did  assign  to  the  said  Charlotte  Atkins,  and 
her  assigns,  the  said  demised  premises  in 
the  said  declaration  mentioned,  and  all  the 
estate,  interest,  and  term  of  years,  which  he 
the  said  defendiEUit  then  had  to  come  of  and 
hi  the  same ;  and  the  said  Charlotte  Atkins 
then  and  there  assented  to,  and  accepted 
of  the  said  assignment,  and  entered  into  the 
said  demised  premises,  and  beoahie  and  was 
possessed  thereof,  for  die  residue  of  the  said 
term  of  years ;  and  this  the  said  defendant 
is  ready  to  verify. 

4#A  Piea — As  to  so  much  of  the  said 
supposed  breaches  of  covenant  above  as- 
signed, as  relates  to  the  said  defendant  not, 
in  the  like  manner  in  the  said  declaration 
in  that  behalf  mentioned,  painting  the  innde 
of  die  said  demised  messuage  or  tenement, 
ooach-house,  stable,  and  premises,  once  in 
the  course  of  each  seven  years  of  the  term, 
according  to  the  form  and  effect  of  the  said 
indenture,  in  that  behalf  the  said  defendant, 
by  like  leave,  ftc.  says,  &C ;  because  he 
sajrs  that  the  estate,  right,  title,  interest, 
term  of  years,  profit,  daim,  and  demand  in 
the  said  declaration  mentioned,  first  came 
tt>  and  vested  in  the  said  defendant,  by  as- 
signment thereof,  after  the  end  of  the  two 
first  years  and  a  half  of  the  said  term,  to 
wit,  on  tMi  June  181 1>  at  &c. ;  and  that 
he  the  said  defendant  afterwards,  and  daring 
die  said  term,  and  befi>re  the  end  of  the 
first  ten  yean  and  a  quarter  of  the  mi 


term,  to  wit,  on  f9th  September  1818,  at 
&c.,  did  assign  to  the  said  Charlotte  Atkins 
and  her  assigns,  die  said  demised  premises 
in  the  said  declaration  mentioned,  and  all 
the  estate,  interest,  and  term  of  years,  which 
the  said  defendant  then  had  to  come  of  and 
in  the  same ;  and  the  said  Charlotte  Atkms 
then  and  there  assented  to,  and  accepted 
of  the  said  assignment,  and  entered  into  the 
said  demised  premises,  and  became  and 
was  possessed  thereof,  for  the  residue  of 
the  said  term  of  years  :  and  the  said  defen- 
dant further  says,  that  he  die  said  defen- 
dant, after  such  coming  to  and  vesting  in 
hhn  by  assignment,  as  is  in  the  said  declun-i 
tion  mentioned,  and  before  such  assignment 
by  him  the  said  defendant,  to  the  said 
Charlotte  Atkins  as  aforesaid,  and  in  die 
course  of  the  first  seven  years  of  the  said 
term,  to  wit,  on  the  1st  October  1811,  did, 
at  his  own  proper  costs  and  charges,  well 
and  sufficiendy  paint  twice  in  ml,  the  inside 
of  the  said  messuage  or  tenement,  coach- 
house, stable,  and  premises,  according  to 
the  form  and  efiect  of  the  said  indenture  in 
that  behalf;  and  did  afterwards  in  the 
course  of  the  second  seven  years  of  the  tem, 
and  before  the  said  assignment  by  the  said 
defendant,  to  the  said  Charlotte  Atkins,  to 
wit,  on  the  1st  Ausust  1818,  so  paint  the 
same  again ;  and  diis  the  said  derendant  is 
ready  to  verify,  &c. 

dA  P^bo— As  to  so  mudi  of  the  said  sup- 
posed breaches  of  eoveilant  as  is  in  the  in- 
troductory part  of  the  said  fourth  plea 
mentioned^ — ^he,  the  said  defendant,  by  like 
leave  8re.,  says  &c.,  actio  nan;  because 
he  sa5r8  that  the  estate,  right,  tide,  interest^ 
term  of  years,  profit,  ckim,  and  demand,  iai 
the  said  declaration  mentioned,  first  came 
to  and  vested  in  the  said  defendant,  by  as- 
signment thereof,  after  the  end  of  the  first 
two  years  and  a  half  of  the  said^term,  to 
wit,  on  the  SS4th  June  1811,  at  ftc.;  and 
that  he  the  said  defendant  afterwards,  and 
during  the  said  term,  and  before  the  end  of 
the  first  ten  years  and  a  quarter  of  the  said 
term,  to  wit,  on  29th  Sept  a.d.  1818,  at 
&c  did  assign  to  the  said  Charlotte  Atkins 
and  her  assigns,  the  said  demised  pronises 
in  the  said  dedaratiop  mendoned,  and  all 
the  estate,  interest,  and  term  of  years  whidi 
the  said  defendant  then  had  to  come,  of 
and  in  the  same ;  and  the  said  Chadplte 
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Atkins  then  and  th^re  assented  to»  and  att- 
empted of»  the  said  assignment,  and  entered 
into  the  said  donised  premises,  and  be- 
came and  was  possessed  thereof  for  the  re- 
sidue of  the  said  term  of  years :  and  this,  he, 
the  said  defendant,  is  also  ready  to  verify, 
wherefore  &c* 

6th  PUth^tiA  to  so  much  of  the  said  sup- 
posed breaches  of  covenant  above  assigned, 
as  relates  to  the  said  defendant,  during  such 
part  of  the  time  in  that  behalf  above  men- 
tionedi  as  elapsed  before  or  cm  the  29IA 
iSe^Koiifttfr  1 8 1 8,  su£fenng  and  permitting  the 
said  messuage  or  tenement,  coach-honse, 
stable,  and  premises,  to  be  and  continue 
ruinous,  prostrate,  fiedlen  down,  and  in  great 
decay^  otherwise  than  by  reasonable  use  and 
wear  thereof,  and  for  want  of  needful  and 
necessary  repairing,  supportinff,  upholding, 
sustaining,  amending,  and  paintmg  thereof — 
traversed  the  above  breach  in  the  words  of 
the  covenant. 

7  th  Plea — ^As  to  so  much  of  the  said 
supposed  breaches  of  covenant  above  as- 
signed, as  relates  to  the  said  defendant,  for 
the  residue  of  the  time,  in  that  behalf 
above  mentioned,  and  which  elapsed  after 
the  said  ft^th  September  1818,  suffering  and 
permitting  the  said  messuage  or  tenement, 
ooach-hottse,  stable,  and  premises,  to  be  and 
continue  ruinous,  prostrate,  fellen  down, 
and  in  great  4iecay,  otherwise  than  by  rea- 
sonable use  and  wear  thereof,  and  for 
want  of  needful  and  necessary  repairing, 
supporting,  upholding,  sustaining,  amend- 
ing, and  painting  thereof, — actio  ncn :  be- 
cause, he  the  said  defendant  says;  that  he, 
the  said  defendant,  before  the  said  residue 
of  the  said  term  commenced,  to  wit,  on  the 
j29th  S^t.  1818,  also  did  assign  to  the 
said  Charlotte  Atkins  and  her  assigns,  the 
said  demised  premises  in  the  said  declarer 
tion  mentioned,  and  all  the  estate,  interest, 
and  term  of  years  which  he  the  said  defen- 
dant then  had  to  come,  of  and  in  the  same; 
and  the  said  Charlotte  Atkins  then  and 
there  assented  to,  and  accepted  of  the  same 
assignment,  and  entered  into  the  said  de- 
mised premises,  .and  became  and  was  pos- 
sessed thereof  lor  the  residue  of  the  said 
term  of  years — Concluding  with  a  veri- 
fication. 

8<A  Plea — As  to  so  much  of  the  said 
supposed  breaches  of  covenant  as  relates  to 
the  alleged  leaving  of  the  said  premises  by 


the  said  defendant,  al  the  detennhiatkm  of 
the  said  term,  so  out  of  repair,  and  in  such 
bad  order  and  condition,  as  in  that  behalf 
aferesaid,  actio  inmi;  because,  defendant 
says,  that  he  the  said  defendant,  long  befere 
the  determination  of  the  said  tern,  to  wit, 
on  29th  Sept  1818,  at  &c.,  did  assign  to 
the  said  Charlotte  Atkins,  and  her  assions, 
as  in  the  7th  plea  to  the  end — Condumng 
with  a  verification. 

Rejpilicatknf  SimiUier  to  Ist  and  6lh  pleas. 

Special  Demurrer  to  2nd  plea,  showing  for 
causes,  that  it  is  not  alle|^  or  shown  by 
the  said  plea,  that  the  stud  defendant  did 
paint  twice  in  oil,  at  two  di0erent  periods  in 
each  seven  years  of  the  said  term,  at  equal 
intervaky  such  parts  of  the  outside  of  the 
said  demised  messuage  or  tenemait,  coach- 
house, stable,  and  premises,  as  had  been 
theretofore  painted,  according  to  the  form 
and  effect  of  the  said  indenture ;  and  also 
that  the  said  plea  is  not  an  answer  to  the 
whole  of  the  said  breach,  and  does  not  with 
sufficient  certainty  diow  a  performance  of 
the  said  covenant  in  that  behalf. 

General  Demurrer  to  the  3rd  and  5th  pleas. 

Replication — ^to  the  4th  plea,  in  as  far  as 
the  same  relates  to  the  period  of  the  said 
term,  .from  the  time  when  the  said  defen- 
dant became  assignee  thereof  as  aforesaid, 
till  the  said  supposed  assignment  thereof, 
by  the  said  defendant  to  the  said  Charlotte 
Atkins,  saith — that 'by  reason  of  any  thing 
by  the  said  defendant  in  that  plea  alleged, 
the  said  plaintifFought  not  to  be  barred,  &c. ; 
blecause,  he  saith,  that  the  said  defendant 
did  not  paint  twice  in  oil,  the  inside  of  the 
said  messuage  or  tenement,  coach-house, 
stable,  and  premises,  in  mannn'  and  form 
as  the  said  defendant  hath  above  ip  the  said 
4th  plea  in  that  behalf  alleged. — Conclu- 
sion to  the  countrv. 

And  the  said  plaintiff,  as  to  the  said  plea 
of  the  said  defendant,  by  him,  fourthly 
above  pleaded,  in  as  far  as  the  same  relates 
to  the  period  of  the  said  term,  after  the 
said  supposed  assignment  thereof  by  the  said 
defendant  to  the  said  Charlotte  Atkins, — 
saith,  by  reason  of  anv  thing  by  the  said  de- 
fendant in  that  plea  alleged,  the  said  plain- 
tiff ought  not  to  be  barred  from  having  and 
maintaining;  because,  he  saith,  that  the 
said  defendant  did  not  assign  ta  the  said 
Charlotte  Atkins  and  her  assigns,  the  said 
demised  premises,  in  the  said  declaration 
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mendoned^  in  manner  and  farm  as  the  raid 
defendant  hath  in  the  said  4th  plea  in  that 
behalf  alleged ;  and  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country » &c* 

And  the  said  plaintifi^  as  to  the  plea  of 
the  said  defendant,  by  hhn,  seventhly  above 
pleaded,  saith,  that  by  reason  of  any  thing 
in  that  plea  alleged,  the  said  plaintiff  ought 
not  to  be  barred  from  having  and  maintain- 
ing  his  aforesaid  action  thereof  against  the 
said  defendant ;  because,  he  saith,  that  the 
said  defendant  did  not  assign  to  the  said 
Charlotte  Atkins  and  her  assigns,  the  said 
demised  premises  in  the  said  declaration 
mentioned,  and  all  the  estate,  interest,  and 
term  of  years,  which  he  the  said  defendant 
then  had  to  comer  <^  u^  in  the  same,  in 
manner  and  form  as  the  said  defendant  hath 
in  his  said  plea  in  that  behalf  alleged ;  and 
this,  he  the  said  plaintiff  prays  may  be  in* 
quired  of  by  the  country,  &c. 

And  the  said  plaintiff,  as  to  the  plea  of  the 
said  defendant,  by  him  eighthly  above  plead- 
ed, saith,  that  by  reason  of  tmj  thing  in  that 
plea  alleged)  the  said  plaintiff  ou^t  not  to  be 
barred  from  having  or  maintaining  his  afore- 
said action  thereofagainst  the  said  defendant ; 
because,  he  saith,  that  the  said  defendant 
did  not  assign  to  the  said  Charlotte  Atkins 
and  her  assigns,  the  said  demised  premises 
in  the  said  declaration  mentioned,  and  all 
the  estate,  interest  and  term  of  years,  which 
the  said  defendant  then  had  to  come,  of 
and  in  the  same,  in  manner  and  form  as  the 
said  defendant  hath  in  his  said  8th  plea  in 
that  behalf  alleged ;  and  thki  he^  the  said 
plaintiff,  also  prays  may  be  inquired  of  by 
the  country* 

Joinder  in  Demurrer  to  the  Snd,  Srd  and 
&ih  pleas* 

Mr.  Robert  Bayly  for  the  defendant,  ob* 
jected  to  the  declaration,  end  supported  the 
5tb  plea — First,  as  to  not  painting  inside 
once  in  the  course  of  each  seven  years  of 
the  term; — this  is  an  action  against  an 
assignee,  who  is  only  answerable  for  non- 
feasance during  his  own  period  in  the  pre- 
mises, but  neither  before  nor  aller  it.  The 
averment  in  the  declaratkm  is,  <<  that  the 
defendant  did  not,  nor  would  in  like  man-* 
ner,  (u  e,  at  his  own  proper  costs  and 
charges  : — and  see  the  whole  breach,  supra) 
paint  the  inside  thereof,  (t.  e,  of  the  premi- 
ses) once  in  the  course  of  each  seven  years 


of  the  said  term,  according  to  the  ft>rm  an! 
effect  of  the  said  indenture  in  that  behaMl 
But  on  the  contrary  thereof^  he,  the  filaid 
defendant,  after  the  making  of  the  said  in** 
denture,  and  after  the  sara  assignmeBl  to 
him,  the  (^lid  defendant  as  aforesaid,  and 
during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  said 
demised  premises,  with  the  appurtenancesi 
wholly  negieeted  and  Mftuied  to  ftmt  the 
saaae  according  to  the  form  and  eiect  a^ 
the  said  indenture."  Now,  evppoie  the  de* 
fendanc  became  possessed  aa  assignee^  dxa*> 
ing  the  first  seven  years,  via.  after  two 
years  and  a  half,  and  the  first  lessee  had 
already  painted  inside^  the  defendant  woold 
notbe  boundtopakit;  nori  if  he  continued 
in  possession  for  the  greater  part  of  ^ 
next  seven  years,  and  dien  wsigned  over 
the  term,  would  he  be  so  liable :  the  plain<» 
tiff  then  is  bound  to  show  at  what  period 
the  defendant  ought  to  have  painted.  Thus 
it  is  laid  down  in  Comfi/e  DigeH^  tit. 
Pleader,  (C.  76.)  that  the  pkhitiff  in  his 
declaration  oariit  to  aver  every  feet^  with- 
out being  informed  of  which  the  Court 
cannot  judge  whether  the  planMiff  has  cause 
of  action*  He  cited  TuHy  v.  Sparke*  (1) 
That  ease  was  debt  against  executors,  on  a 
bond  by  Donaldscm,  the  testator,  to  tiie 
plamtiff;  conditioned,  that  if  the  h^ifre^  exe« 
eutors,  or  administrators  of  Donaldson^ 
shoukl  pay  400/.  in  two  months  after 
Donaldson's  death,  liie  bond  shoiM  be  void. 
The  breach  alleged  in  die  deelaiation  was^ 
that  the  defendants,  execuiore  of  obligor ,  or 
either  of  them,  did  not  pay  to  the  plaintiff 
the  said  400/.  within  two  months  after  ob>> 
Hgor's  death ;  and  the  dedaratk>n  was  held 
bad  for  not  also  averring,  that  the  400/.  was 
not  paki  by  the  Aetr#  of  the  obfigor,  Donald- 
soui  nor  that  the  400/.  was  still  due.  Here 
there  ia  no  averment  that  the  origimd  lessee 
did  not  paint;  and  it  Was  not  enough  to 
aver  that  it  was  our  duty  to  painty  but  how 
and  when  it  became  so;  and  the  ehaige 
rests  on  averment  only,  without  showmg 
how  the  covenant  was  broken.  In  H^€nm 
and  umJTf  admmisirairix,  v.  BickJbrdi(Ji)  the 
ass^nment  in  a  deckuratkm  of  a  breaeh  of 
covenant,  in  the  words  of  the  covenant, 
which  were  general,  was  held  bad  on  de- 

(1)  «  Lord  Raym.  1546. 
(«;  7  Price's  I&ch.  Rep.  550. 
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mnrrer  to  the  plea,  because  the  particular 
act  of  the  plaintifi;  from  which  the  breach 
•ceruedi  was  not  assigned.  He  also  cited 
Marshy  executor  of  QuinlaHf  ▼.  BuUeel,  (3) 
to  show  that  a  plaintiff  is  only  entitled  to 
recover  in  respect  of  the  cause  of  action 
stated  in  the  declaration,  and  not  in  respect 
of  any  liability  of  the  defendant  disclosed 
in  a  plea.  It  is  the  duty  of  each  party  to 
aet  out  his  whole  case.(4)  The  negligence 
and  uncertainty  which  would  be  introduced 
by  not  adhering  to  these  principles,  may  be 
exemplified  from  the  latter  part  of  the 
breach  in  this  case.  The  first  breach  for 
not  painting  the  outside,  is  on  a  covenant 
to  paint  three  times  in  all,  viz.  twice  out- 
side and  once  inside ;  and  yet  charges  that 
the  defendant  did  not  paint  four  times. 

ilfr.  Campbell  contr4. — First,  in  support 
of  the  declaration.  Here  is  a  covenant  to 
do  specific  acts,  agreed  on  when  the  lease 
was  executed ;  and  the  assignment  of  a 
breach  in  the  words  of  a  specific  covenant, 
is  in  general  sufficient.  The  question,  as 
to  painting  inside,  arises  on  the  construction 
of  the  words  in  the  covenant,  "  in  like  man- 
ner." Now,  had  the  lessee  painted  inside 
in  the  first  year  of  his  term,  would  it  have 
been  enough  fi>r  him  to  paint  in  the  last 
year  of  the  term,  or  at  an  equal  interval 
from  his  first  painting  ? 

[Mr,  Justice  Littledale  cited  Max  v. 
Roberts  and  others,  (5)  where  it  was  held 
not  to  be  sufficient,  to  say  that  it  was  the 
duty  of  the  defendant  to  do  an  act,  without 
stating  the  circumstances  which  rendered 
that  duty  binding  on  the  defendant,  as 
alleged.} 

Mr.  Campbell  then  relied  on  the  state- 
ment of  facts  in  this  case,  as  supporting  the 
allegation  of  duty  by  the  defendant,  to  paint 
in  the  manner  laid.  The  allegation  that 
the  defendant  ought  to  have  painted,  makes 
the  day  laid  in  the  declaration  material» 
though  under  a  videlicet. 

[i»r.  Justice  Holroyd. — ^Yes,  as  far  as  it 
is  necessary  to  make  tlie  declaration  good. 
The  declaration  alleges,  that  the  defendant 
held  from  24th  June  1811  to  the  end  of 
the  term ;  the  plea  professing  to  answer  the 
vHx>le  of  this,  only  states  that  the  defen- 

(3)  5  Ban.  &  Aid.  Rep.  507. 

(4)  PerBaylev  J.— 1  Barn.  &  Aid.  Hep.  159; 
«ited  hj  Dallaa  C.  J^— t  Brod.  &  Bing.  665. 

(5)  If  Esat,  S9. 

Vol.  in.  K.B. 


dant  held  for  a  part  of  the  term,  viz.  to  29th 
September  1818.] 

\^Mr.  Justice  Bay  ley, — TheplaintifFallpj^es 
assignment  to  the  defendant  within  the  first 
seven  years  of  the  term  ;  and  that  he  held 
and  continued  in  possession  till  the  end  of 
the  term,  viz.  during  the  whole  of  the  last 
seven  years,  and  that  he  was  bound  to  paint 
inside  once.  If  tlie  defendant  does  not 
traverse  the  fact  in  pleading,  he  will  be 
concluded  by  the  allegation,  that  he  con- 
tinued possessed  as  assignee  till  the  end  of 
the  term,  and  would  not  be  allowed  to  show 
that  he  did  not  continue  so  possessed.] 

Then  as  to  the  second  and  third  pleas* 
the  defendant  is  shown  to  have  been  as- 
signee for  seven  years  and  a  quarter,  viz* 
from  24th  June  1811,  to  29th  September 
1818.  The  lease  having  commenced  at 
Michaelmas  1808,  and  ending  Michaelmas 
1822,  the  lessee,  who  assigned  to  the  defen- 
dant, was  in  possession  two  years  and  three 
quarters.  The  defendant  should  have 
shown  the  performance  of  the  covenant,  to 
paint  outside  twice  at  equal  intervals  in 
each  seven  years:  Com.  Dig.  Pleader, 
(2  V.  13.)  He  shows  that  he  painted  in 
the  first  seven  years  once  outside,  viz.  1st 
October  1811,  and  in  die  second  seven 
years  once,  viz.  1st  August  1818;  but  this 
does  not  show  painting  outside  twice  during 
the  first  seven  years,  or  that  the  two  paint- 
ings actually  done  were  done  at  equal  in- 
tervals ;  while  at  the  same  time  it  shows  an 
interval,  viz.  from  1st  October  1811  to  1st 
Aujgust  1818,  of  very  nearly  seven  years, 
in  which  there  was  no  painting  outside. 
Now,  the  painting  outside  at  an  equal  ifi- 
terval  of  three  years  and  a  half  from  1st 
October  1811,  would  have  occurred  again 
in  1815.  Then,  as  to  the  fiflh  plea,  as  to 
not  painting  the  inside,  the  defendant  should 
have  shown  that  the  lessee  had  painted  in 
the  first  three  years. — (He  was  then  stopped 
by  the  Court.) 

Mr.  Justice  Bayley. — ^The  breach  is  well 
assigned  as  to  the  first  part  of  it,  viz.  the 
not  painting  outside;  but  not  as  to  the 
latter  part,  viz.  the  not  painting  inside. 
The  judgment  of  the  Court  must  therefore 
be  for  the  plaintiff  on  the  second  and  third 
pleas,  for  the  outside  painting ;  and  for  the 
defendant  on  the  fifth  plea,  for  the  inside^ 
piintii^.  (He  then  stated  the  declaration.) 
it  would  have  been  better  to  have  laid  "  be- 
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fore  the  making  of  the  indenture,"  than 
"theretofore,"  in  the  inducement  to  the 
breach.  As  now  laid,  it  probably  means 
such  parts  as  had  been  painted  before  the 
period  of  time  when  the  lease  bore  date  ; 
but  is  aided  by  the  breach.  The  declara- 
tion states  an  assignment  to  the  defendant, 
and  that  he  continued  possessed  to  29th 
September  1 822,  when  the  said  term  ended. 
Had  this  stood  unanswered  by  the  jdea,  it 
must  have  been  so  taken ;  and  the  counter* 
statement  in  this  plea  does  not  aid,  for  tlie 
uncertainty  is  in  the  declaration, — and  in  a 
part  of  it  which  is  a  positive  allegation^ 
though  laid  under  the  word  although.  The 
allegation  that  the  defendant  ought  to  have 
painted,  &c.  is  not  an  allegation  of  fact,  but 
a  deduction  fVom  preceding  premises,  which 
you  must  examine  to  see  if  the  conclusion 
is  warranted.  .The  facts  in  the  declaration 
warrant  the  conclusion,  that  he  ought  to  have 
painted  outside  three  times  within  the  whole 
period,  and  inside  once  in  the  first  seven 
years ;  but  not  that  he  ought  to  have  paint« 
ed  the  inside  once  in  the  latter  part  of  the 
term,  viz.  in  the  last  seven  years. 

The  2d  plea  denies  that  the  defendant 
continued  assignee  down  to  the  time  laid  in 
the  declaration,  viz.  29th  September  1822, 
and  states,  that  the  premises  came  to  him 
by  assignment,  within  two  years  and  a  half 
of  the  commencement  of  the  term,  vis.  on 
24th  June  1811;  and  that  three  years 
before  its  expiration,  via.  on  29th  Septem- 
ber 1818,  he  assigned  to  Atkins.  During 
the  time  he  continued  assignee  in  posses- 
sion, he  certainly  incurred  a  duty  to  paint 
outside  at  least  twice.  The  plea  then  states, 
that  within  the  first  seven  years  he  had 
painted  at  different  periods  twice  outside  ; 
but  here  it  should  have  alleged  a  previous 
fainting  by  the  lessee,  so  that,  by  showing 
the  interval  between  the  first  and  second 
painting,  the  Court  would  be  enable  to  judge 
whether  a  sufficient  interval  was  lefl  for 
the  third  and  fourth  paintings,  contemplated 
by  the  covenant.  Perhaps  it  was  in  the 
defendant's  power  to  have  fixed  his  owa 
intervals  for  painting,  so  placing  his  second 
interval  as  to  leave  time  for  the  tliird  and 
fourth  paintings — ^The  second  plea  is  tliere- 
fore  badt  and  of  course  the  third  plea  is  bad 
also ;  for  his  being  assign^,  during  seven 
years  is  there  dear.  The  fifth  plea»  aa  to 
thenot  painting  inside,  is  good ;-  for  the  cove* 


nant  to  paint  in  like  moniier,  scarcely 
to  fix  the  period  in  the  second  seven  yean^ 
at  which,  if  the  lessee  painted  during  tha 
first  seven  years,  the  assignee  shoukl  be 
bound  to  paint  the  second  time,  by  haMg 
regard  to  the  interval  from  the  fcrmerpaint»> 
ing.  Nor  does  it  here  appear  fix>m  tha 
declaration,  that  during  the  first  iteven  yeara 
the  lessee  had  not  properly  painted  tha 
inside. 

Mr,  Jmtke  Holroyd* — The  breadt  in  tha 
declaration  is  illass^iied,as  to  dienotpaint«' 
ing  inside  in  the  first  seven  years ;  but  well 
assigned  as  to  the  not  painting  outside  in  the 
last  seven  years ;  for  it  must  be  taken  on  tha 
declaration,  that  the  asMgaee  was  in  pos^* 
session  for  the  last  seven  years.  As  to  tha 
painting  inside,  the  same  ocnstmction  caB«> 
not  be  placed  upon  a  oorenant  for  painting 
**  at  equal  intervals,"  and  £ca  paintkig  **  in 
every  seven  years."  The  second  and  third 
pleas  therefore  are  bad ;  the  fifHi  plea,  as 
to  the  not  painting  inside,  is  good,  because 
the  breach  is  bad  as.  to  the  first  seven  years, 
and  the  plea  sufficiently  answers  the  goad 
part  of  the  breach,  viz.  as  to  the  last  seven 
years. 

Afr.  Justice  Litikdak  eoneorred. 

Judgment  for  the  pfmnliffon  the  se^ 
cond  and  third  pleas ;  and/br  the 
defendant  on  the  fifth  plea. 


1825 
June 
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REX  D.  IKHABriAKTS   01^ 
OXFORDSHIRE. 


Indictment  against  a  county  for  not  iv- 
pairing  a  bri^e  in  a  pMie  Mghnay. — 
Plea — that  by  a  cerktin  act  of  parliit* 
ment  Jbr  improving,  if*c.  this  roadf  certain 
trustees  were  directed  -to  lay  out  the  toUe 
thereby  granted  in  repairing  the  roadt^  and 
were  empowered  to  make  andrepair  bridge  ; 
that  the  bridge  in  question  was  erected  ^  ikd 
^ustees  by  virtue  of  that  act,  emd  Aai  the 
trustees  were  liable,  and  ought  to  repair* 
Replication,  that  the  trustees  were  not  liable 
to  repair : — Heldy  that  the  bridge  being  in 
the  first  instance  buUt  for  pubUc  piajiosesi 
and  not  for  private  convenience,  in  0  publk 
highway,  the  county  was  not  exonerated  from 
that,  common  law  UabiHty  to  repair  it,  wkSbh 
attached  as  soon  as  it  was  built.  The  pha^ 
was  also  bad,  because  it  did  not  all^e  tfyU 
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the  tnuteet  hmd  fimdt  siifficient  for  the  repair 
qfihe  bridgej  and  for  the  other  purposes  for 
tMch  the  tolls  were  imposed;  and  even  if 
thai  fiict  had  been  alleged  and  proved^  the 
eoutUy  would  he  liMe^  and  vrndd  he  left  to 
their  remedy  over  against  the  trustees,  by 
indictment,  for  not  repairing  the  bridge, 

Indiatfnent  for  not  repairing  a  bridge  in 
OxfordBkire,  over  the  Isis,  in  a  common 
highway  leading  ftom  Bampton  in  Oxford- 
shire, to  Buckland  in  Berkmire. 

Plea — by  two  inhabitants  for  ^emselves, 
and  the  rest  of  the  county,  (except  the 
trustees  under  certain  acts  of  parliament 
after  mentioned) — That  they  ought  not  to 
be  further  prosecuted,  because  by  an  act  of 
IT  Gieo.  S.  after  reciting  that  the  road 
ttientioned  in  the  indictment,  and  passing 
^ottgh  certain  meadows  and  over  the  Isis, 
T^as  liable  to  be  overflowed,  it  was  enacted, 
^*  that  out  df  the  tolls  to  be  collected  by 
yirtue  of  that  act,  or  out  of  the  first  money 
whidi  should  be  borrowed  on  the  credit  of 
them,  the  trustees  should  pay  the  expenses 
of  obtaining  thi»  act,  and  should  apply  the 
vemainder  of  the  money  so  raised  in  erect- 
iog  turnpikes,  and  amending  and  r^uuring 
the  road,  and  should  have  power  to  make 
and  keep  in  repaur  all  such  causeways, 
dttelies,  &c.  as  they  should  think  fit,  and 
tAso  to  buMd,  erect,  repair,  and  keep  in 
fepair,  any  bridge  or  bridges,"  &c.  which 
act  was  to  remain  in  force  for  twenty-one 
years.  It  was  then  fdeaded,  that  tlie  powers 
of  that  act  had  been  renewed  from  time  to 
time,  and  were  still  in  force  ;  and  the  plea 
then  averred,  that  *'  alter  the  passing  of  the 
first  mentioned  act,  and  under  and  by  virtue 
thereof,  to  ^t,  on  &c.  at  &c.  the  trustees 
aippointed  in  and  by  virtue  of  the  same  act, 
did  first  build  and  erect  the  said  bridge  in 
Aie  said  indicmient  mentioned ;  and  from 
die  time  of  the  said  bridge  being  so  built 
nod  creeled  by  them,  they,  the  said  trus* 
tees,  hidierto  have  repaired  and  kept  in 
Mpair,  and  have  been  fiable  to  repair  and 
keep  in  repair,  and  during  all  that  time, 
and  still  of  right,  ought  to  have  repaired 
and  kept  In  repair  the  said  bridge,"  &c. 

Replication — ^That  the  trustees  in  die 
plea  mentioned,  from  the  time  of  the  said 
bridge  being  so  built  as  aforesaid,  hitherto, 
have  not  been  liable  to  repair,  &c.  (travers- 
ing the  plea  in  its  .words.) 


The  indictment  having  been  found  at  the 
sessions,  was  removed  by  certiorari  into  the 
Court  of  King's  Bench ;  and  at  the  trial, 
before  Mr.  Justice  Park,  at  the  Gloucester 
Summer  assizes,  1824, — ^to  which  county 
the  venue  had  been  changed,  (1) — a  verdict 
was  entered  for  the  Crown,  subject  to  the 
opinion  of  the  Court  on  the  pleadings. 

Mr,  Twiss,  for  the  Crown,  reserved  his 
argument  for  his  reply. 

Mr,  G,  R.  Cross,  for  the  defendants, 
contended,  that  though  this  was  a  public 
bridge,  yet,  inasmuch  as  it  was  erected  un- 
der a  local  act,  directing  it  to  be  built,  and 
providing  a  fund  for  building  and  keeping 
It  in  repair,  the  county  was  not  burdened 
with  its  repairs.  There  is  no  case  precisely 
in  point ;  for  in  Rex  v.  the  West  Riding  of 
Yorkshire,  (3)  no  power  was  given  by  the 
act  to  build  the  bridge,  nor  were  any  funds 
provided  to  repair  it ;  while  here,  not  only  is 
a  new  bridge  built  under  the  special  provi- 
sions of  this  act,  but  a  fund  is  speciaUy 
provided  for  its  repairs. 

[^Mr,  Justice  Bay  ley. -^ixppose  the  fund 
to  have  been  inadequate  ?  ] 

The  Court  will  not  intend  that  it  was ; 
and  if  such  were  the  fact,  the  Crown  should 
have  replied  it  against  the  plea  of  the 
county,  without  relying  on  the  common  law 
Kability  of  the  latter.  The  Statute  of 
Bridges,  (S)  which  is  founded  on,  and  de- 
claratory of,  the  common  law,  (4)  shows 
the  onus  of  their  repair  to  lie  on  the  county, 
except  as  to  those  bridges  which,  in  the 
words  of  the  act,  "  other  persons,  bodies 
politic  or  corporate,  lands  or  tenements," 
were  primarily  liable  to  repair,  as,  e,  g.  by 
description,  or  ratione  tenurce.  He  said 
Rex  V.  Netherthong  (5)  was  distinguish- 
able; for  as  a  xoeA  in  that  case  existed 
before  the  fund  for  its  repair  was  given,  the 
old  liability  of  die  township  remained. 
Here,  the  bridge  and  the  fund  for  repairing 
it  were  created  under  the  provisions  of  this 
act.  In  the  cases  of  Rex  y,  the  Inhabt- 
tants  of  Kent,{%)  and  Rex  v.  the  Inhabi- 
tants of  Lindsey,  (7)  two  canal  companies 

(1)  See  Rex  v.  the  lababitanta  of  Combeilaad, 
6  Term  Rep.  194. 
rs)  «  East  Rep.  342. 
,3)  X3  Hen.  8.  c.  5. 

(4)  «  lost.  700, ;  %  Eut,  351. 

(5)  2  Bam.  &  Aid.  Rep.  579.   . 

(6)  IS  East,  220. 

(7)  14  East,  317. 
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I^a^ing,  under  the  powers  of  acts  of  parlia- 
n  ent,  made  two  fords  impassable,  erected 
bridges,  which  the  county  were  held  exo- 
nerated from  repairing.  If  the  bridge  is 
inadequately  built — as  here  it  is  said  to  be 
too  narrow — that  would  have  entitled  the 
Crown  to  a  verdict  against  the  county,  be- 
fore 43  Geo.  3.  c.  59,  s.  5.  provided  against 
the  evil,  by  declaring  that  no  bridge  erected 
at  the  expense  of  any  private  person,  Jbody 
politic  or  corporate,  should  be  a  county 
bridge,  unless  erected  under  direction  of 
the  county  surveyor. 

Mr,  Tfvus,  in  reply,  for  the  Crown. — It 
appears  firom  the  recital  in  the  act  pleaded 
by  the  defendants,  that  there  was  an  old 
road  which  passed  over  the  I  sis ;  nor  does 
the  plea  negative  the  natural  presumption, 
that  there  was  a  bridge  there  before  the  one 
then  contemplated  by  the  act  was  erected. 
Again,  the  present  bridge  was  built  long 
before  the  passing  of  the  stat.  43  Geo.  3. 
c.  59,  which  shuts  out  any  argument  arising 
from  that  act.  Had  it  been  so  slightly  built 
as  to  be  likely  to  become  a  nuisance,  the 
county  might  have  indicted  it.  (8)  The 
general  principle,  that  the  county  is  liable, 
IS  not  ousted  by  the. local  act  giving  autho- 
rity to  trustees  to  build  the  bridge.  Nor 
is  the  repair  of  the  bridge  the  first  object 
to  which  the  funds  mentioned  are  to  be  ap- 
plied, but  that  of  erecting  toll-houses,  and 
other  purposes  affecting  die  adjoining  road. 
If  county  is  substituted  for  parish,  and 
bridge  for  roady  this  case  is  exactly  like 
Rex  V.  Netherthongf  which  shows  that  the 
order  of  liability  is  reversed  in  the  argu- 
ment on  the  other  side,  for  it  is  not  the 
trustees,  but  the  county,  who  are  primarily 
liable.  If  the  county  is  to  be  exonerated 
on  the  ground  that  the  trustees  have  funds, 
their  existence  should  have  been  shown 
in  their  plea. — (He  was  here  stopped  by 
the  Court.) 

Mr,  Justice  Bayley, — ^This  is  an  indict- 
ment against  a  county  for  not  repairing  a 
bridge  in  a  public  highway.  By  the  Sta- 
tute of  Bridges,  the  obligation  to  repair 
them  is  primd  facie  on  the  county  at  large, 
and  it  is,  in  this  respect,  exactly  analogous 
to  the  liability  of  a  parish  to  repair  a  high- 
way. We  are  now  to  examine  whether  the 
county  is  here  exempted  from  being  called 

(8)  SMperLo]:d£UfinbQroDgh,S£aat,348,  351, 
35f. 


upon,  in  the  first  instance,  to  repdr.  la 
order  to  establish  such  exemption,  they 
must  show  a  liability  in  some  ouer  person* 
The  trustees  under  this  act,  were  to  build 
the  bridge  for  public  purposes  and  conve- 
nience. If  no  such  act  had  existed,  the 
county  might  have  prevented  the  building 
this  bridge  so  as  to  burden  them  ;  however, 
this  act  supersedes  that  power  of  preven- 
tion, and  contains  no  exempting  clause  in 
favour  of  the  county,  nor  any  substitution 
of  other  persons  thereby  made  primarily 
liable  to  repair.  A  quantum  of  tolls  is  fixed, 
but  while  they  are  expressly  applicable  to 
various  purposes,  there  b  no  express  di« 
rection  for  their  application  in  reference  to 
bridges.  Assuming  even  that  the  trustees 
are  obliged  to  employ  their  funds  in  that 
manner,  the  defendants  should  have  alleged 
and  proved,  that  the  trustees  had  a  suffi- 
ciency of  funds  to  do  the  work ;  nor  do  I 
think  that  that  would  have  been  a  good  de- 
fence, for  the  public  may  look  to  the  county 
to  repair,  as  well  as  to  the  auxiliary  duty 
of  the  trustees.  Bex  v.  the  West  Riding 
of  Yorkshire,  is  a  decisive  authority  for  the 
Crown.  The  bridge  was  there  forced  on 
the  county.  Rex  v.  Netlierthong  is  exactly, 
the  same  way,  substituting  bridge  for  road^ 
and  county  for  parish,  as  suggested  for  the 
Crown  :  there  was  a  distinct  provision  that 
the  trustees  should,  out  of  the  tolls,  repair 
a  road  within  the  township  of  N.  The 
defence  was,  that  the  tolb  were  funds  in 
the  hands  of  the  trustees  to  be  appropriated 
to  this  purpose;  but  the  Court  pro- 
nounced them  to  be  only  an  auxiUary 
and  subordinate  fund,  and  that  the  ori- 
ginal and  primary  liability  of  the  inhabi- 
tants of  the  township  remained.  The  cases 
of  Rex  v.  the  Inhabitants  of  Kent,  and  Rex 
v.  the  Inhalants  of  Lindsey,  are  quite 
distinguishable.  Fords  existed,  and  canal 
companies,  under  statutory  powers  to  de- 
stroy fords,  and  make,  repair,  and  alter, 
bridges,  rendered  the  fords  impassable,  and 
erected  bridges;  but  the  Judges  therein 
stated,  that  these  bridges  were  erected  for 
the  private  purposes  of  the  company,  and' 
that,  therefore,  the  county  was  not  liable. 

Mr,  Justice  Holroyd, — The  two  last  cases 
are  quite  distinguishable  ;  there  the  bridges 
were  built  for  private  purposes,  and  for 
private  benefit  to  the  canal  proprietors, 
though,  when  built,  the  public  derived  use 
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from  them*  But  this  bridge  was  built  for 
public  purposes,  and  the  common  law  obli- 
gation arose  the  moment  it  was  built  by  the 
trustees.  The  cases  adjudged  as  to  high-* 
ways  which  have  been  made  turnpikesy 
show*  that  the  tolls  raised  under  the  Turn- 
pike Acts  have  been  in  aid  of  the  parish, 
and  that  the  obh'gation  on  the  trustees  to 
repair  only  extends  to  the  amount  of  the  tolls 
received  by  them ;  so  that  unless  that  or  some 
other  obligation  to  repair  is  substituted,  for 
the  originu  obligation  at  common  law,  the 
latter  must  remain.  In  Rex  v.  the  Inhaln* 
UmU  of  Sh^ldy  (9)  an  indictment  against 
a  parish  for  not  repairing  a  road,  the  Umn^ 
slup  had,  before  19  Geo.  3.  immemorially 
repaired  all  roads  in  the  township.  The 
road  in  question  was  made  under  the  pro« 
visions  of  19  Geo.  3.  c.  99,  by  a  clause  in 
which  act  the  tawnsh^  was  exempted  from 
the  repairs  of  any  road  made  in  pursuance 
of  the  act.  Lord  Ellenborough,  then  at  the 
bar,  cited  Lord  Holt's  doctrine.  (10)  The 
inhabitants  of  every  parish  ought  to  repair 
the  highways,  and  therefore,  if  particular 
persons  are  made  chargeable  to  repair  the 
said  ways  by  a  statute  lately  made,  and  be- 
come insolvent,  the  justices  of  peace  may 
put  that  charge  on  the  rest  of  tne  inhabi- 
tants. Now  in  Rex  v.  Sheffi^H  from  the 
very  nature  of  the  exemption^  there  must 
have  been  somewhere  a  fund  to  repair  the 
road ;  and  as  the  legislature  had  enacted 
that  the  township  should  not  be  liable,  the 
parish  must  be,  ex  neceseitate.  Funds  from 
extraneous  sources  are,  I  think,  only  in  aid 
of  those  persons  originally  liable. 

Mr.  Jmtice  Littledale. — ^The  analogy  of 
the  liability  of  counties  to  repair  bridges, 
and  of  parishes  to  repair  roads,  is  perfect : 
the  rules  affecting  one  apply  to  tlie  other. 
Then  Rex  v.  Netherthong  exactly  applies  ; 
Ibr  though  in  that  case  the  act  under  which 
the  road  was  made  contained  a  much  stron- 
ger direction  as  to  repairs  than  the  present, 
we  parish  was  held  liable.  Here,  the  trus- 
tees are  to  apply  the  tolls  for  erecting  toll- 
houses, &c.  The  county,  to  relieve  them- 
selves, should  show  that  the  trustees  are 
liable  to  indictment  for  not  repairing  this 
bridge ;  but  such  an  indictment  must  allege 
that  they  had  sufficient  funds  not  only  for 
repairing  this  bridge,  but  for  all  other  pur- 


poses fixed  in  the  act.  That  is  not  alleged 
m  this  plea.  Then,  in  answer  to  a  claim  oa 
a  common  law  liability,  it  should  be  stated 
who  is  in  fact  liable  :  Rex  v.  the  Inhabitants 
of  Cumberland.  {11)  Besides,  I  think,  on 
general  principles,  that  tolls  are  only  a  sub- 
sidiary fund,  and  that  the  county  are  liable 
notwithstanding  such  a  fund  may  oo-exisu 

Judgment  for  the  Cromu 
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9)  t  T«nB  Rep.  106. 

10)  1  Loid  iUyv.  Rep.ft5. 


The  right  to  appeal  against  an  order  for 
Averting  a  footway,  appears  to  rest  on  6^ 
Geo,  S.  c.  68.  s*  3,  which  does  not  invest  the. 
sessions  with  power  to  give  costs,  and  not  aw 
13  Creo.  3.  c.  78.  s.  80,  tvAtcA  does. 

After  notice  of  appeal  against  an  order  of 
two  justices,  for  diverting  a  footway,  thejus'^ 
Hces  gave  notice  to  the  appellant,  that  they 
had  abandoned  the  order,  which  wtu  accord^ 
ingly  never  fled  with  the  clerk  rf  the  peace : — 
The  justices  at  the  next  sessions  have  no  power 
to  award  the  appellant  costs  incurred  in  pre* 
paring  to  try  kts  appeal. 

On  the  5th  March  1824,  two  justices  at 
a  special  sessions,  held  in  the  parish  of 
Mildenhall,  in  the  county  of  Sufiblk,  made 
an  order  for  diverting  a  public  footway. 
On  the  8th  of  April,  the  defendant  gave 
notice  of  appeal  to  the  next  quarter  sessions. 
The  order  was  never  filed  with  the  derk 
of  the  peace,  in  order  to  its  being  confirmed 
and  enrolled  according  to  55  Geo.  3.  c.  68.. 
s.  2.(1)    On  the  28th  April,   the  justices 

gave  notice  to  the  appellant,  that  they  aban- 
oned  the  order.  On  the  3d  May,  the 
defendant  applied  to  the  justices  in  quarter 
sessions  for  nis  costs  of  preparing  to  sup- 
port his  appeal ;  but  they  refused  to  grant 
the  application,  subject  to  the  opinion  of 
the  Court  of  King^s  Bench,  whether  they 
had  power  to  grant  such  costs  or  not. 

Mr,  B,  Andrews  now  supported  the  order 
of  sessions,  and  argued,  diat  as  the  statute 
13  Geo.  3.  c.  78.  s.  19.  was  repealed  by  the 
55  Geo,  3.  c.  68.  s.  1,  the  question  turned. 

(11)  6  Teim  Rep.  194. 

(1)  See  Buni's  JtMtice,  V4th  edit.  tit.  Righwmys 
IB  gmnJ,  ••  li.  p.  858,  et  seq. 
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on  the  ccnmtni6tioii  of  the  8d  Mction'of  the 
55  Qeo,  9.  c.  68.  only.  That  section  alone 
gave  the  appeal,  without  making  any  pro- 
vision for  costs.  It  is  allowed  that  the 
sessions  cannot  give  oostSy  except  where 
diey  Iff e  enabled  to  do  so  by  act  of  parlia« 
ment.  it  was  argued,  on  the  other  side, 
tliat  the  13  Geo^  S.  c.  78.  w$fi  not  entirely 
repealed  Jby  the55  Geo.  3.  c.  68,  and  that, 
under  the  former  act,  the  sessions  were  en- 
titled to  give  costs.  Now,  the  13  Geo.  3. 
c.  78.  contains  two  appeal  clauses — the  19th, 
which  gives  an  appeal  in  cases  relating  to 
stop|NDg  up  highways,  bttt  says  nothing 
about  costs, — and  the  80th,(2)  which  applies 
only  to  cases  in  which  a  remedy  had  not 
been  previously  provided  by  the  act,  but 
inveato  die  sessions  with  power  to  give 
008tB»  Now,  as  the  appeal  in  case  of  stop- 
ping up  a  h^hway  was  already  provided 
for  by  section  19,  section  80  could  not  apply 
to  tins  case.  TbcUf  the  60th  section  re- 
quires the  appellant  to  give  notice  of  appeal 
within  six  days  afler  the  caose  of  appeal 
arises ;  bat  in  this  case,  though  the  order 
WIS  made  on  the  5th  March,  notice  of 
appeal  was  not  given  till  the  6th  April.  The 
80th  section  also  reqoiree  the  i^ppell^nt  to. 
enter  into  recognizance  to  prosecute  his 
appeal;  but  none  was  here  entered  into. 
The  appeal,  therefore,  is  akogedier  within' 
the  66  Geo.  3.  e.  66.  s.  3,  or  the  13  Geo.  3. 
o«  76.  8. 1 9,  if,  indeed,  the  latter  section  is  not 
entoely  repealed  by  the  55  Geo*  3.  c.  66.  s.  1 . 
The  sessions  oofild  not  give  bostSp  whether 
the  orders  were  returned  to  diem  or  not. 

Jfr,  Dcmer,  against  the  order  of  sessions, 
argued,  that  the  55  Geo.  3.  c  68.  is  merely  a 
aupplemenlal  act,  which,  with  the  13  Geo.  ^. 
e.  78,  forms  the  body  of  statute  law  relating 
t»  diverdng  of  h%hways.  Section  1 9  of  the 
13  Geo.  3.  c.  78.  being  repealed  by  the  65 
Goo.  3.  c  68.  B.  1,  the  general  power  of 
appeal  given  by  the  80th  section  of  the  13 
wo,  3.  c.  78.  applies  to  this  case.  Under 
tbat  section,  they  have  power  to  award  die 
costs  of  preparing  to  try  the  a]^eal. 

{_Mr.  Justice  Bajflley.-^SuppoBe  the  appel- 
lants had  given  nodce  to  the  respondents, 
tliat  they  would  not  pursue  their  appeal, 
oeold  the  sesmons  have  ordered  the  latter 
to  be  reimbursed  their  expenses  then  in- 
curred ?    Again,    if  you  rest  your  %rgii- 

(3)  £ig]ity-/nt  in  loB^  edhiam  of  tlie  tmmm. 


ment  on  section  60,  you  have  not  entered 
into  your  recognizance.] 

The  appellant  was  not  obliged  to  foliow 
the  forms  of  secdon  80,  the  appeal  being 
under  the  66  Gieo.  3.  c.  68,  whicii  repeals 
secdonldof  tfael3G«o.3.  C.66.  There  is 
DO  special  provision  in  eidier  statute  as  to 
costs  in  appeads^  against  the  stopping  up 
highways  ;  but  the  power  to  give  costs  con- 
ferred by  the  55  Geo.  3.  c  66.  s.  19.  is  gene* 
ral  to  either  side. 

Mr.  Juttke  Bayley.^-^The  decision  of  the 
justices  in  sessions  was  right.  The  order 
for  diverting  this  way  was  oaade  under  the  65 
Geo.  3.  c.  66,  whidi  repealed  die  13  Geo.  3. 
0. 78.  s.  19.  Statute  66  Geo.  3.  c  66.  s.  3. 
gives  an  appeal  in  certain  cases,  but  it  is 
sHent  as  to  costs ;  and  the  jusdoes  could 
not,  under  this  statute,  grant  to  the  defen- 
dant the  costs  for  which  he  af)filied«  But 
it  is  said,  the  13  Geo.  3.  c.  76.  s.  19.  has 
provisions  applici^le  to  die  case.  Were 
that  secdon  in  force,  (which  it  is  not,)  it  is 
silent  as  to  costs:  aqd  secdon  60,  which 
gives  coets,  would  not  covem  a  case  which 
bad  been  already  provided  finr  in  a  previous 
section ;  for  it  merely  applies  to  cases  where 
no  particular  relief  is  previously  appointed 
by  the  act.  Supposing,  however,  that  it 
did  apply,  sdll  it  requires  notice  of  appeal 
to  be  given  within  six  da3r8  after  the  natter 
complained  of  shall  arise,  as  well  as  a  recog- 
nizance to  prosecute  the  appeal :  but  neither 
requisite  has  been  here  complied  with.  The 
vecognizance  was  an  essendai  requisite  in 
Older  to  make  any  claim  to  costs  under  see*' 
don  80 ;  otherwise,  where  is  the  recipro- 
city? The  appellant  would  have  a  claim 
on  the  other  $ide  Ibr  costs,  if  he  succeeded ; 
while  he  would  have  given  them  no  power 
to  take  costs  from  him,  if  he  did  not  pro- 
secute the  appeal.  Whether  the  appeal 
depended,  in  tins  case,  on  the  13  Geo.  3. 
c.  78.  s.  80,  or  the  66  Geo.  3.  c.  66.  s.  3, 
would  not  avail ;  for  in  neither  case  could 
costs  have  been  awarded. 

Mr*  Justice  Holroyd, — ^This  appeal  is  on 
the  66  Geo.  3.  c.  ^B»  s.  3.  Section  1 9  of  the 
13  Geo.  3.  c.  76.  is  repealed :  andsnpposmg 
8.  60.  of  that  act  ap^ied  to  the  cases  pro- 
vided for  in  s.  19,  it  would  be  difficut  t» 
extend  it  lo  this  act  of  the  66  Geo.  8.  But 
supposing  that  die  statute  66  Geo.  3.  ia  a 
snbsdtudon  for  part  of  13  Greo^  3«  so  that 
they,  stand  tDg^i*r»  (he  appeUmit  has  not 
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complied  with  the  nodoe  of  appeal  required 
in  Id  G.  3.  c  78.  s.  80.  That  sect.  80  could 
never  hate  applied  to  a.  19 ;  but  if  it  had, 
then  the  recognisance  to  prosecute  the  ap* 
^al,  required  by  s.  80|  was  not  entered  into. 
Mr*  Justice  LUtledahe  concurred. 

Order  of  sessions  confirmed. 


1825.  \    BROtfAOE  AKt>  AKOTBEft 

May  30,  June  2.  y  v.  frosser. 

Malice  is  the  gist  I)/ the  action  for  slander; 
hit  is  of  two  kinds' — malice  in  faot^  and 
malice  in  law :  the  former  denoting  iU^miii 
against  a  person;  the  latter  meanifig^  n 
wrongful  act^  done  intentianallfff  wiihoutjuH 
tause  er  excuse.  In  common  actions  for 
slander i  naUce  in  Ian  is  to  he  inferred  from 
the  act  of  uttering  or  otherwise  fubUshing 
the  sland&f  that  being  a  wrongful  act^  intent 
tionally  done,  without  just  cause  or  excuse : 
hut  in  actiorisfbr  slander  primdiaeie  excusa- 
hie,  on  account  of  the  cause  or  occasion  of  the 
publishing  it^asin  privileged  communicaiione 
respecting  a  servant's  character,  to  a  party 
requesting  kf&rmation,  malice  in  fact  must 
he  proved.  Therefore,  m  an  actwnfor  dan^ 
der  of  the  plaintiffs,  in  th^  trade  as  bankers, 
it  bemg  proved  that  J.  W,  met  the  defendant, 
and  said,  "  I  hear,  ydu  say  Bromage  and 
Sneatks  (the  plaintiffs*  J  bank,  at  Monmouth, 
has  stopped:  Is  it  true?" — that  drfendan^ 
answered,  "  Yes,  it  is;  I  was  told  so  ;  it  was 
so  reported  at  Crickhowell,  and  nobody  would 
take  their  biOs ;  and  I  came  to  town  in  con-- 
sequence  of  it  myself;*' — and  that  0,B^  had 
told  the  defendant  *'  there  was  a  run  on  the 
plaintiffs*  bank  at  Monmouth : " — It  was  held, 
on  motion  for  a  new  trial,  that  the  Judge 
ought,  first,  to  have  left  it  sua  question  to  the 
jury,  whether  the  defendant  understood  J,  W. 
as  addngfor  information,  and  whether  helmd 
uttered  the  words  merely  ae  honest  adeice  td. 
J,  W.  to  regulate  his  conduct  by  aeeordmgly; 
and  if  they  were  of  opinion  for  the  defendant- 
on  that  question,  (wluch  would  make  the  ceue 
one  of  privileged  communication,  and  not  of 
common  slander,  J-^then,  secondly,  whether 
the  defendant,  in  so  doing,  was  guilty  rfani^ 
maltee  tufact. 

Action  for  words. 

Declaration, — ^The  fint  eiMnt  atated,  that, 


the  plaintifiv  ciu-ried  on  the  trsde  and  bun*- 
ness  of  bankers,  in  partnershif^  at  Mon^- 
mouth  and  Brecon^  and  had  always  con^ 
dncted  themseWes  with  imidit  and  punctual 
lity  towards  their  creditors  and  customprs^ 
and,  until  the  speaking  of  the  woidsi  ftcv 
had  never  been  suspected  o£ beingguiity  of 
any  act  of  iosolvency,  or  of  having  stopped 
or  made  de&ult  in  paytnent  of  the  moniea 
dae  or  owing  fifom  them  in  their  said  tnula 
and  business,  but  were  in  good  credit,  and 
gaining  great  profit.  Yet,  that  the  defend 
dant,  contriving  &c.,  spoke  the  wovda .  fid-* 
lowing,  of  and  conceming  the  pkdntiiflfe':*^ 
*'  The  bank  of  Broma^  andSneath^atiMon^ 
itiouth,  is  stopped." 

The  second  count  -stated,  thai^  in  a  Ai»* 
bourse  which  the  defendant  had  with  om 
L.  Watkins,  in  the  presence  and  hearing  of 
other  subjects  of  the  realnii  and  concerning 
the  plaintiffs  in  the  way  of  their  trade  and 
business,  and  of  and  conceming  the  said 
bank  of  the  p1ainti£&  at  Moamoath,  he  (the 
defendant)  fiirther,  contrary  &c.,  in  the  pre** 
sence  and  hearing  of  the  said  L.  Watkins^ 
ind  the  said  last-^mentioned  subjects,  and 
in  answer  to  a  certain  question  and  obaer^ 
vation  put  and  made  fay  the  said  L.  WaJCkina 
to  the  defendant,  as  to  the  said  plaintiffs  iii 
iheir  said  trade  and  business,  and  of  luid 
concerning  the  bank  of  the  plainttfta  et,  Nlo»^ 
mouth  a&resaid,  ihe  words  Ibllowiiig  r-^-^ 
*^  Yes,  it  is  ;  I  was  told  ao :"  theveby  mean-* 
ing^  that  the  plaintiff  had  •  stopped  and 
made  defeult  in  the  payment  of  the  namiea 
due  and  owing  from  diem  in  their  said 
trade  and  business  of  bankers,  at  Mon- 
mouth aforesaid. 

The  third  count  stated^  that,  in  answer  to 
a  question  and  observation  put  and  made 
by  J.  Watkins  to  the  defendant,  as  tJo  die 
plaintifi  in  their  trade  and  business,  and  aa 
to  theur  bank  at  Monmouth  aforesaid  beingi 
stopped,  the  defendant  spoke  the  Wovds*-^ 
*•  Yes,  it  is." 

Pfcfl— Not  gtailty. 

At  the  trial,  at  the  Monmouth  Saramer 
assises,  1824:,  before  Mr.  Justice  Park, 
Watkihs  swore,  that  he,  on  the  idl&  January? 
1824,  met  the  defendant  in  Brecon^  and 
said  to  him — ^'  I  hear,  yoi^  say  the  bank  ni 
Bromage  and  Sneath,  at  Monrnouih,  .kmi 
stopped  :  Is  it  true  ?  "  The  defendant  an- 
swered— "  Yes,  it  ia ;  I  was  told  s<k  It  was 
so  reported  at  Crickhowell,  and  nobody 
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would  take  th^ir  billi,  and  I  came  to  town 
in  consequence  of  it  myself."  That  witness 
then  said — "  You  had  better  take  care  what 
you  say :  you  first  brought  the  news  to  town, 
and  told  Mr.  John  Thomas  of  it."  That 
the  defendant  repeated,  *'  I  was  told  so." 
For  the  defendant,  G.  Brown  proved,  that 
he,  having  received  from  the  defendant 
some  notes  issued  by  the  plaintiffs,  in  pay- 
ment of  a  biU,  told  the  defendant,  on  the 
12th  January,  "  that  there  was  a  run  on  the 
plaintiflb'  bank,  and  that  if  there  was  any 
truth  in  it,  he  must  take  the  notes  back  ;" 
and  that  he,  Brown,  did  in  fact  afterwards 
return  the  notes  to  the  defendant,  on  that 
ground,  but  never  told  him  that  '*  the  bank 
had  stopped,"  or  that  "  nobody  would  take 
their  bills."  The  learned  Judge  charged 
the  jury,  that  malice  was  the  gist  of  the 
action  ;  that  if  the  words  were  not  spoken 
witii  malice,  the  defendant  was  not  liable  to 
be  sued ;  that  it  did  not  appear,  from  the 
evidence,  that  the  defendant  was  actuated 
by  any  ill-will  against  the  plaintifis ;  and 
that  if  they  thought  that  the  words  were 
not  spoken  maliciously,  they  ought  to  find 
a  verdict  for  the  defendant ;  if  otherwise, 
for  the  plaintiffs.  The  jury  found  a  ver- 
dict for  the  defendant. 

A  rule  nut  for  a  new  trial  was  obtained 
in  Michaelmas  term,  on  the  ground  of  mis- 
direction of  die  learned  Judge,  in  leaving  to 
the  jury  the  question  of  malice,  when  malice 
was,  in  this  case,  to  be  inferred  from  the 
act  of  the  defendant,  as  the  occasion  did  not 
justify  the  words  spoken. 

Mr.  Taunton  and  Mr,  Maule  showed 
cause. — The  gist  of  die  objection  to  the 
direction  is,  that  the  question  of  malice  was 
left  to  the  jury.  It  is  unnecessary  to  srgae 
the  abstract  point,  whether  the  question  of 
malice  may  be  left  to  the  jury — but  it  might 
be  well  arffued  that  it  may.  Thus,  in  i?0- 
gers  V.  Cl%fton^{\)  Lord  Alvanley  says,  **  I 
think  I  should  have  grievously  invaded  the 
province  of  a  jury,  if  I  had  not  left  it  to 
diem  to  say  whedier,  considering  all  the 
circumstances  of  the  case,  the  conduct  of 
the  defendant  was  not  malicious."  Again, 
Herver  v.  Dovfon(2)  was  an  action  for 
Myingf  of  the  plaintiff,  who  was  a  trades- 
man, **  He  cannot  stand  it  long  |  he  will  be 

(1)  3  Boi.  &  Pol.  Rep.  587. 
(9)  Bull.  N.  P.  8. 


a  bankrupt  soon :"  and  special  damage  was 
laid,  that  Lane  refused  to  trust  the  plaintiff 
for  a  horse.  Lane  proved,  that  the  words 
were  not  spoken  maliciously,  but  in  con^ 
fidence  and  friendship  to  him,  and  by  way 
of  warning  to  him ;  and  that,  in  conse- 
quence, he  did  not  trust  the  plaintiff  with 
die  horse.  Chief  Justice  Pratt  directed  the 
jury,  that  though  the  words  were  otherwise 
actionable — ^yet,  if  they  thought  that  they 
were  not  spoken  out  of  malice,  but  as  be- 
fore mendonedr  they  ought  to  find  the 
defendant  not  guilty.  In  Edmonson  v. 
Stevenson  and  uxor,  (3)  Lord  Mansfield  held, 
that  an  action  for  words  spoken  in  giving  a 
character  of  a  servant,  was  not  to  be  consi- 
dered as  an  action  in  a  common  way  for 
defamation  by  words,  for  the  gist  of  the 
action  was  malice,  which  is  not  implied 
from  the  occasion  of  speaking,  but  must  be 
direcdy  proved :  and  that  it  was  a  confiden- 
tial declaration  which  ought  not  to  have  been 
disclosed. 

[ilfr.  Justice  Sayley. — Has  the  question 
of  malice  been  ever  left  to  the  jury,  except 
in  the  particular  cases  cited,  which  are  of 
privileged  communications  ? 

Mr,  Justice  Holroyd, — ^In  those  cases,  the 
question  left  to  the  jury  was,  whether  the 
words  were  spoken  from  motives  of  friend- 
ship or  confidence,  and  not  from  malice. 
In  the  latter  event,  the  action  lies.] 

In  those  cases,  as  in  the  present,  the  cir- 
cumstances negative  malice ;  and  whether 
more  or  less  proof  of  malice  were  requisite, 
it  is  yet  a  question  for  the  jury.  So  also, 
if  malice  is  to  be  presumed,  the  presump- 
tion is  for  them  to  weigh  as  proofl  Malice, 
legally  speaking,  may  be  described  to  be — 
the  intentionally  doing  an  unjustifiable  act. 
It  has  been  sometimes  held  to  mean  "  indi- 
vidual spite,"  as  in  the  case  of  killing  catde, 
presumed  to  have  been  done  from  spite  to 
the  owner.  Malice  '*is  thus  explained  by 
Johnson,  in  his  Dictionary : — 1 .  Evil  design ; 
2,  Evil  intention ;  3.  Desire  of  hurting. 
— But  leaving  that  point  out  of  the  ques-^ 
tion,  the  plaintifis  cannot,  upon  this  re- 
cord, be  entided  to  a  new  trial.  The 
declaration  consisting  of  three  counts,  the 
defendant  had  a  verdict  on  the  fkrst  count ; 
but  the  plaintifis  now  say,  that  they  were 
entided  to  a  verdict  on  the  other  two  counts. 

(S)  BdL  K.P.  6. 
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The  verdict  for  the  defendant  on  the  firat 
oount,  was  right ;  for  the  defendant  is  therein 
charged  with  directly  affirroing,  as  a  positive 
propositioDy  that  '*  the  bank  of  Bromage  and 
Sneath,  at  Monmouth^  has  stopped ;"  but 
it  was -only  proved  that,  in  answer  to  ques- 
tions-*->whetiier  he  had  said  so,  and  whether 
it  was  true, — the  defendant  said  it  was,  and 
that  he  was  told  so,  and  that  it  was  so 
reported  at  Crickhowell. 

[Mr*  Justice  LUtledaie, — ^In  an  action  for 
words  arising  out  of  a  question  and  answer, 
you  must  state  both,  and  not  make  an  affir- 
mative propositkm  out  of  them.}(4) 

There  is  therefore  a  material  variance 
between  the  first  count  and  the  proof  ad- 
duced to  support  it.  The  second  count  is 
difiereot  from  the  usual  forms,  and  does 
not  aver  that  the  answer — "  Yes,  it  is ;  I  was 
tdd  so" — ^had  any  reference  to  the  assertion 
imputed  to  the  ddendant,  that  the  bank  had 
stopped;  but  it  is  stated  as  an  answer, 
without  any  question  put ;  and,  for  aU  that 
appears,  tlie  qnestioo  might  have  been  most 
favourable  to  the  plaintiffs.  The  third 
count  leaves  it  quite  ambiguous,  whether 
the  defendant  meant  to  say  that  he  had  said 
sOf  or  that  what  he  had  said  was  true.  The 
record  is  therefore  defective ;  and  if  the 
plainiifi  had  had  a  verdict  on  the  second 
and  third  oou]its»  the  Court  could  not  have 
given  judgment  thereon,  for  they  must  first 
have  seen. what  the  words  were :  Gar/ord 
mnd  utor  v«  Clerk  and  ugutr,  (5)  And  for 
the  same  reason  they  will  not  grant  a  new 
triaL  Dekmey  v.  /onet,  (6)  and  Crohfcrd 
V.  MiddUkm^  (7)  were  also  dted. 

Mr.  Campbell  and  Mr*  G.  72.  Cross,  for. 
the  plaintiffs. — ^It  is  contended,  on  the  other 
side,  th«t  in  every  case  of  slander,  the  ques- 
tion of  malice  is  to  be  left  to  the  jury, 
whether  the  words  were  uttered  without 

Srivilege  for  the  communication  or  not. 
u^  on  the  contrary,  in  cases  where  no 
such  privilege  exists,  the  law  infers  malice 
firom  the  using  words  which  would  naturally 
produce  injury  to  the  defendant.  The  case 
of  Rogers  v.  Clifton  was  a  case  of  privileged 
communication  of  the  character  of  a  servant ; 

(4)  BanMt «.  HoUoway,  8  Tenn  Rep.  150.  A 
eoont  for  •landaioas  words  Bpoken  affi]iiuiti?eJy,  ia 
not  supported  by  proof  that  they  were  spoken  by  wfty 
of  inteiTOgfttory. 

<5)  Cro.  £!».  857. 

(6)  4E«p.  N.P.C.191. 

(7)  1  heviDz,  B^. 

Vol.  III.  K.B. 


and  Herver  v.  Dowson^  of  the  credit  which 
might  be  given  to  a  tradesman.  The  in&* 
rence  of  malice  which  would  otherwise  have 
arisen,  was  expressly  rebutted  in  Dekmey 
V.  JoneSf  by  the  interest  of  the  party  adver- 
tising in  the  fact  attempted  to  be  ascer- 
tained ;  and  in  Crawford  v.  Middleton^  by 
the  grief  and  concern  of  the  party  who 
uttered  the  words,  at  the  news  he  expressed 
by  them.  To  show  that  the  question  of 
malice  cannot  be  left  to  a  jury,  in  cases 
of  slander,  where  the  communication  is  not 
privileged — suppose  the  defendant  had 
charged  the  plaintiff  with  stealing  a  horse» 
it  could  neiUier  be  pleaded  specially,  nor 
given  in  evidence  under  the  general  issue, 
Uiat  the  defendant  had  heard  so,  and  be- 
lieved it  to  be  true  :  malice  must  be  infer- 
red, and  could  not  be  left  to  the  jury.  Nor 
will  a  faithful  repetition  of  words,  under 
circumstances  which  justify  the  defendant 
in  so  uttering  them,  be  sufficient  defence, 
unless  the  author  is  named  at  the  time  the 
words  aie  repeated ;  and  a  plea  disclosing. 
the  author's  name  for  the  first  time  is  bad; 
Daois  V.  Lewis.(Ji)  Now,  in  this  case,  not 
only  is  the  author  of  the  slander  not  named* 
at  the  time,  but  the  repetition  is  unfaithful 
and  exaggerated ;  for  the  defendant  is  told 
there  is  a  run  on  the  hank^  and  he  reports 
that  it  is  stopped*  Then»  as  to  the  first 
count,  it  at  least  affords  a  distinct  admission 
that  the  words,  as  laid,  were  uttered  by  the 
defendant  on  a  previous  occasion.  Thci 
words  laid  are — '*  The  bank  of  Bromage  and 
Sneath,  at  Monmouth,  is  stopped."  Now, 
Cook  V.  Cox,{d)  and  Newton  v.  Stybbs,(lO) 
decided,  that  the  words  themselves  must  be 
set  out  in  the  declaration  ;  and  the  rule  is 
the  same  in  cases  of  written  libels :  Wood 
V. Brown, (11)  Wright  v.  ClemetU. (\%)  It 
appears,  from  Regina  v,  Z)raA€,(I3)  that 
the  substance  only  of  these  words  need  be 
proved.  The  case  of  Compagnon  v.  Mar^' 
<ii»,  (14)  and  Mr.  Justice  I^awrence's  judg- 
ment in  Maitland  v.  Goldney^l^lb)  show,  that 


(8)  7  Term  Rep.  17. 

(9)  ^  Maule  &  Selw.  Rep.  110. 

(10)  i  Shower's  Rep.  435;  S  Mod.  71. 

(11)  6  Taant  169  ;   1  Manb.  532.  S.C. 

(12)  3  Ban.  &  Aid.  Rep.  503. 

(13)  Holt's  Rep.  348. 360  ;  Starkie  on  Libel,  3.08. 

(14)  3  Bla.  Rep.  790,  in  which  the  cases  ate  col- 

(15)  3  East,  4de.    Lloydv.  Moiria,  Willesp  444«: 
aembb  contra. 
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though  the  plaintiff  does  not  prove  all  the 
words  laid,  it  will  be  sufficient  if  he  proves 
so  much  of  them  as  is  enough  to  sustain  his 
cause  of  action.  The  words  in  the  second 
and  third  counts  were  proved  as  laid.  The 
equivocal  drifl  of  the  question,  **Is  it  true," 
which  might  he,  "Is  it  true,  that  you  said 
the  bank  was  stopped,"  or,  **  Is  it  true,  that 
the  bank  has  stopped,"  was  •  for  the  jury  ; 
and  if  the  answer,  **  Yes,  it  iS)"  applies  to 
the  first  version,  the  second  count  is  proved ; 
if  to  the  second  version,  the  third  count  is 
proved  ;  and  quaamque  tid^  the  plaintiff  is 
entitled  to  a  verdict. 

Cur.  adv.  vuU. 

June  it.-^Mt.  Justice  Bayley  delivered  the 
judgment  of  the  Court. 

This. was  an  action  for  slander.  The 
plaintiffs  were  bankers  at  Monmouth ;  and 
the  charge  laid  in  the  second  and  third 
counts  was,  that,  in  answer  to  a  question 
from  one  Watkins,  as  to  the  plaintiff  in 
their  business  as  bankers,  and  as  to  the  de- 
fendant having  said  that  the  ]^intifl&'  bank 
had  stopped,  the  defendant's  answer  was — 
'^  Yes,  it  was  true ;  he  had  been  told  so." 

The  evidence  was,  that  Watkins,  meeting- 
the  defendant  in  Brecon,  said  to  him-^'<  I 
heaV,  you  say  the  bank  of  Bromage  and 
Sneath,  at  Monmouth,  has  stopped :  Is  it 
true?"  The  defendant  answered — ^"Yes, 
it  is ;  I  was  told  so.  It  was  said  so  at 
Crickhowell,  and  no  one  would  take  their 
bills.  I  have  come  to  town  myself  in  con- 
sequence." Watkins  then  said,  as  it  were 
by  way  of  remonstrance,  "  You  had  better 
take  care  what  yon  say  ;  you  first  brought 
the  news  to  town,  and  told  Mr.  John  Thomas 
of  it."  The  defendant  answered,  '*  I  was 
told  so."  It  further  appeared,  that  what  the 
defendant  said,  went  greatly  beyond  what 
had  been  told  him  at  Crickhowell,  which 
was  not,  that  the  bank  had  stopped,  or  that 
nobody'  would  take  their  biUs,  but  that 
there  was  a  run  on  it.  There  was  no  evi- 
dence that  the  defendant  was  actuated  by 
malice  against  the  plaintiffs.  The  learned 
Judge  considered  the  words  as  proved,  and 
did  not  treat  the  case  as  one  of  privileged 
communicadon-^but  told  the  jury,  that  if 
they  thought  the  words  were  not  spoken 
maliciously,  then,  whatever  injury  they 
might  have  unfinrtunately  occasioned  to  the 
plaintifis,  the  defendant  was  entitled  to  their 


verdict ;  but  if  they  thought  they  w«r« 
spoken  maliciously,,  they  should  find  for  the 
plaintifis.  The  verdict  was  finr  the  defen- 
dant ;  and  the  question  on  motioii  for  a  new 
trial,  was  on  the  propriety  of  this  direction. 
We  think  the  direction  wrong ;  Ibr  that, 
this  being  an  ordinary  case  ci  slander,  and 
not  a  case  of  privileged  oommunicatioBy  the 
law  implies  such  malice  as  is  necessary  to 
maintain  the  action;  and  therefore,  the 
question  of  malice  ought  not  to  have  been 
left  to  the  jury,  but  to  have  been  with- 
drawn from  their  notice  hy  the  Jttdge« 
That  malice  is  in  some  sort  the  gist  of  the 
action,  and  that  the  manner  and  occasion  of 
speaking  the  words  is  on  that  account  admis- 
sible in  evidence,  to  show  th^y  were  not 
spoken  with  malice,  is  said  to  have  been 
agreed,  either  by  all  the  jodges,  or  by  four 
of  them  at  least,  in  Smth  v.  Richardstm;  (16) 
and  it  is  laid  down,  in  Comyn's  Dige$if  tit* 
Action  on  the  Case,  for  Defiunation,  (G.  6.) 
that  the  declaration  most  show  a  inalicious 
intention  in  die  defendaac.  Other  deaMm* 
tary  works  state,  that  midice  is  the  gist  of 
die  action  ;(I7)  but  do  not  add,  whether 
the  words  malice,  or  maUeums  mtetU^  are  to 
be  understood  in  the  popidar  or  in  the  iigai 
sense  of  the  words.  Malice,  in  comnoa 
acceptation,  means  ill  will  against  a  person; 
but  in  its  legal  sense,  means  a  wrongHd  ael 
done  inteiitioiia%,  without  provocatton  or 
excuse.  Thus,  if  I  strike  A,  thovgh  not 
knowing  him — if  I  maim  cattle,  without 
knowing  whose  they  are(18)— if  I  poison  a 
fbhery,  without  knowing  the  owner,  I  do  it 
with  fMo/tce,  because  I  do  it,  not  against  the 
owner,  but  because  it  is  a  wrongfiil  act 
done  intenikmallyf  and  without  just  cause  or 
excuse.  If  I  am  arraigned  of  felony,  and 
wilfully  stand  mute,  I  am  said  to  do  it  of 
midkef  because  it  is  intentional  and  ivithout 
just  cause  or  excuse.  (19)  If  I  traduce  a 
man,  not  knowing*  him,  and  not  meaning 
him  any  injury,  but  without  legal  excuse 
for  the  slander,  still  the  law  considers  it  as 
done  of  malice,  because  it  is  an  intentional 

(16)  WUles  Rep.  «4. 

(17)  See  Starkie  on  Libel,  197, 

(18)  Achsrgeof'^fiiaiidMfi/yBttiailDforwQBnd- 
ing4»tt)e/'  witUn  the  Black  Act,  9  Geo.  1.  c.tS.  Bort 
be  proved  by  evidence  of  malice  agamst  the  owner, 
and  not  mauce  against  the  animal  iUielf :  Peaive'e 
case,  2  East,  P.  C.  1079,  and  other  cases  collected 
9  Burn's  Josdoe,  24tb  edit.  554. 

(19)  BuMell  on  Crines,  614.  N«  1. 
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.and  a  wfongful  act«  The  act  of  slander 
equally  works  his  injury ^  whether  I  meant  to 
/jmdiice  an  injury  or  not ;  and,  if  I  had  no 
i^pal  escuse  for  the  act  of  slander,  why  is 
•not  the  party  traduced  to  have  his  remedy 
against  me,  for  the  injury  produced  hy  it? 
Nor  is  this  distinction,  between  malice  in 
iact,  and  malice  in  law,  unrecognized  in 
the  books*  In  an  ordinary  action  for  words, 
-where  there  is  no  privilege  for  their  com- 
tnttnication,  it  is  sufficient  to  allege  that  the 
defendant  q[k>ke  li^m  faUely^  without  its 
being  necessary  to  state  that  they  were 
apolren  maliciously:  (20)  and  it  was  so  ad- 

J'udged  upbn  errdr  in  Mereer  ▼.  Sparks.  (21) 
)ut  in  actions  for  auch  slander  as  is  primd 
faeie  excusable,  on  account  of  the  cause  of 
^xmnnttnicating  it  -  by  speaking  or  writing, 
€,g,  in  the  cases  of  servants'  characters, 
ooiofldential  advice  or  communicationB  to 
persons  who  ask  it,  or  have  a  right  to  ex- 
pect it,-— mahoe  in  fact  must  l^  laid  and 
proved.  In  Edmonson  v.  Stevenson^  (the 
case  of  a  servant's  character,)  Lord  Mans- 
field points  out  the  distinction  between 
these  and  ordinary  actions  for  slander.  That 
decision  is  founded  on  VantpUce  v.  Cley^ 
^OM,  (22)  where  it  was  even  held,  that  it  was 

00  Slander  to  the  plaintiff,  to  ask  another 
•whether  the  plaintiff  owed  him  any  money, 
and,  on  answer  that  he  did,  to  warn  die 
creditor  to  call  for  it,  and  take  heed  how  he 
trusted  the  plaintiff, — for,  that  it  was  good 
^XMinsel '  to  die  creditor.  In  Weather sUme 
¥•  Hawkins,  (28)  where  a  master,  having 
given  a  servant  such  a  character  as  pre- 
vented the  hiring  him,  gave  his  relation, 
dn  application,  an  account  in  a  letter,  of 
certain  frauds  committed  upon  him  by  the 
plaintiff,  Mr.  Wood,  for  the  plaintiff,  in- 
sisted that  that  case,  having  the  two  essen- 
tial ingredients — ^malice  and  falsehood, — did 
not  difier  from  that  of  common  libels ;  that 
tio  express  malice  need  be  proved,  but  was 
to  be  implied  from  slanderous  matter,  of 
which  it  is  sufficient  to  prove  die  publica- 
tion; that  the  motives  of  the  publisher 
were  never  entered  into ;  and  that  the  same 
doctrine  applied  to  acdons  for  words,  in 

(«0)  Styles.  39«  ;     1  Saand.  24«.  a.  note  («) ; 

1  East,  563  ;  1  Tenn  Rep.  545. 

(21)  Owen's  Rep.  51 ;  Noy's  Rep.  35 ;  Moore's 
Rcp.459.  S.C. 

(2f)  Cro.  EUz.  541. 
.  Ci3)  1  Term  Rep.  110. 


which  no  malice  need  be  proved.  Lord 
Mansfield  assented  to  these  general  rules ; 
but  said,  that  a  special  justification  from  the 
occasion  may  arise  to  every  libel ;  and  here, 
instead  of  showing  the  words  used  to  be 
fidse  and  malicious,  they  appear  incidental 
to  the  application,  by  the  intended  master, 
for  the  character.  Mr.  Justice  Buller,  in 
the  same  case,  said — ^This  is  an  exception 
to  the  general  rule,  on  account  of  the  occo' 
sum  for  writing.  In  actions  of  this  kind, 
the  plaintiff  must  prove  the  words  malieious 
as  well  as  ftdse,  (M)  In  Pasley  v.  Free^ 
fiian,(S5)  Mr.  Justice  Buller  repeats,  that 
for  words  spoken  confidentially  on  aidvice 
asked,  no  action  lies,  unless  express  malice 
be  proved.  In  Hargtaoc  v.  Lt  Breton^  (26) 
Lord  Mansfield  said,  that  no  action  cwi  be 
maintained  against  a  master,  for  the  cha- 
iBcter  he  gives  a  servant,  unless  there  are 
extraordinary  circumstances  of  express 
malice.  But,  in  an  ordinary  action  for 
slander,  whether  written  or  verbal,  evi- 
dence of  malice  is  never  considered  essen- 
tial ;  nor  does  a  defendant  obtam  a  verdict 
on  the  ground  of  no  proof  of  malice,  though 
evidence  to  that  efi^t  may  be  given  to 
increase  the  damages.  Many  instances  must 
have  occurred,  particularly  where  the  de- 
fendant only  repeated  what  he  had  heard 
before,  without  mentioning  the  author,  on 
which,  if  that  were  a  tenable  point,  verdicts 
would  have  been  gone. for  and  obtained. 
If  it  had  been  noticed  to  the  jury  as  a 
previous  question,  whether  Watkins  asked 
the  question  for  his  own*  guidance,  or  whe- 
ther the  defendant  understood  him  to  do 
so,  and  that  he  said  what  he  did  to  Watkins 
merely  by  way  of  fiur  advice  to  regulate 
his  conduct  by,  the  question  of  malice  in 
fact  would  have  been  proper  for  the  jury, 
as  a  second  question,  if  their  opinion  was 
in  favour  of  the  defendant  on  the  first:  but 
as  no  such  previous  question  was  so  left  to 
them,  but  the  case  was  treated  as  an  ordi- 
nary case  of  slander,  the  question  of  malice 
in  fact  ought  not  to  have  been  left  to  the 
jury.  On  the  other  point,  we  think  that 
we  are  not  warranted  in  saying,  that  there 
was  no  evidence  to  go  to  the  jury  to  sup- 

(«4)  FaUelif  will,  in  ordinary  actions  fcr  wonlf, 
indade  malieunuly.  See  the  authoiitiea  in  notes  fO, 
31,  supra ;  and  2  East,  436, 

(85)  3  Term  Rep.  61. 

(«6)  3  Burr.  24*5. 
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Sort  the  dedaraddn  ;  and,  had  the  learned 
udge  intimated,  at  tlie  trial,  his  opinion 
that  there  was  no  such  evidence^  (which  he 
might  have  done,  had  the  objection  to  the 
second  and  third  counts  been  then  taken,) 
the  plaintifi^  might  have  attempted,  on  that 
occasion,  to  supply  die  defect.  We  there** 
fore  think  we  cannot  properly  refuse  a  new 
trial,  OB  the  ground  that  the  result  on  the 
first  might  have  been  doubtful.  But,  in 
.granting  a  new  trial,  we  do  not  mean  to  say, 
.that  it  may  not  be  fitting  to  put  the  ques- 
tion of  malice  in  fact  for  the  consideration 
of  the  jury  ;  for  if  they  should  think,  that 
when  Watkiiis  asked  the  questicm,  the 
•defendant  understood  it  to  be  asked,  in 
order  to  get  information  to  regulate  his 
own  conduct  accordingly,  it  will  come  within 
,the  cases  of  privil^ed  communication,  and 
the  question  of  malice  in  fact  will  then  be 
necessary  to  be  inquired  of  by  the  jury. 
But  it  do^  not  appear  to  have  been  left  to 
.them,  on  the  first  trials  to  consider  whether 
.the  defendant  understood  the  question  as 
an  appl^^tion  to  him  for  advice  :  and. if  it 
was  npt,  the  question  of  malice  should  not 
have  been  left  to  their  consideration. 

Rule  absf^ute* 


•mi* 


.    1825.     )  BEX  V.  INHABITANTS  OF  CHEDtS*- 

June  1.  y      tov.  (1) 

A  pauper  (zssigned  his  lease  to  P,  kU  nnfe*s 
telation,  on  trust  to  cultitate  thefamif  and  pay 
his  (the  pauperis)  debts.  When  the  lease  ei- 
pired,  P.  without  his  authority  hired  a  house  in 
Hiatl  Si,  renti  in  tvhich  the  pauper  and  family 
lived  for  two  years.  P.  was  rated,  and  paid 
the  rent  and  taxes  i-^Held,  thai  the  pauper 
-gamed  a  settlement  in  H. 

The  landlord  of  the  house  in  H.  declared^ 
daring  the  pauper* s  occupation,  that  he  Iiad  let 
the  house  to  the  pauper,  hut  that  Page  had 
guaranteed  the  rent.  The  landlord  died 
before  the  appeal  was  heard. — Quaere,  if  this 
declaration  was  admissible  in  evidence. 

Upon  appeal,  the  Court  of  Quarter  Ses- 
sions, holden  for  the  county  of  Suffolk,  at 
Easter  1824,  confirmed  an  order  of  two 
justices  for  the  removal  of  Thomas  Squire, 

(1)  Argued  at  the  Grand  Jury  Room,  Scsaiona 
House,  Westminster,  before  Bayley,  Holroyd^  and 
Littledale,  Justices. 


Elisabeth  his  wife»  and  their  ei|^l  childfefl^ 
firom  Chediston  to  Haleswortb,  subject  to  the 
opinion  of  the  Court  of  King's  Bench  upon 
the  following  case. — ^Tbe  pauper,  Sqinre, 
whose  original  settlement  was  admitted  to 
be  in  Chediston,  and  who  occupied  a  farm 
there  in  the  year  1809,  at  an  anndal  rest  of 
300/.,  assigned  over  his  &rm  for  the  re- 
mainder of  his  term^  together  with  his 
farming  stock  and  crops,  to  his  brotker^inr 
law,  F.  Page,  upon  trust,  to  cultivate  the 
farm  during  the  remainder  of  the  term,  and 
at  the  expiration  of  the  leaacy  to.  a^  the 
stock  and  crops,  for  th^  payment  ,of  the 
.pauper's  debts ;  apd  th^.  upon  tqist.  to  pay 
over  the.  balance,  if  any,  to  the  pau^n-^ 
Page  acted  under  the  trusts  of  this  dee4» 
until  Michaehpas  1817,  v/hhn  the  lease 
expired ;  but  no  final  settlement  of  a^scounta 
took  place,  and  nothing  was  paid  to  the 
^uper»  his  property,  as  stated  by  Page*  not 
being  sufficient  to  pi|y  his  debts.  Ai 
Michaelmas  1817,  Page,  not  havi^ig  any 
Authority  from  the  pauper  tO;  do  90,  and 
without  his  knowledge,  hired. a  house  in 
Haleswortb,  of  the  vcuue  of  ISL  a  year,  <^ 
one  Hinesby,  since  deceased,  in^whichSquire 
and  his  fazmly  resided  4  some,  of  the  funiH 
ture  belonging  to  Squire,  and  some  to  Page. 
The  house  was  muchlari^er  than  wasfequin^ 
by  Squire,  and  was  taken  bv  Pagebecauae 
he  could  not  procure  a  smaller  on^:.  Squire 
never  paid  rent  for  the  house,  nor  parish 
rates,  nor  taxes;  they  were  all  paid  by  Page^ 
who  was  assessed  in  the  parish  rate^  and  in 
jthe  tax  collector's  assessment  for  the  house. 
The  pauper  and  his  family  cootinaed  to 
reside  in  the  house  till  Christmas  1819, 
when  Page  without  any  notice  directed  the 
pauper  and  his  family  to  quit  the  house  at 
Haleswortb — which  they  did.  Psge  stated 
that  he  considered  Squire  responsible  to  him 
for  the  rent ;  but  when  Page  hired  the  house 
he  did  not  think  he  should  get  the  rent.  It 
was  also  proved  by  a  witness,  that  in  the 
course  of  conversation  ii^ch  he  had  with 
Hinesby,  (the  deceased  owner  of  the  house 
in  question,)  he  stated  that  he  had  let  Ais 
hdhse  to  Squire ;  and  that  upon  the  witness 
expressing  doubts  as  to  Squire's  responsi- 
bility,— Hinesby  told  him  that  the  rent  was 
guaranteed  by  Page.  The  reception  of 
this  witness's  evidence  was  objected  to  by 
the  counsel  for  the  respondents,  but  admitted 
by  the  sessions. 
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•  '  Mr,  Matryai^  fbr  Haleswortb,-  (die  M^ 
Bpondent  parisht)  and  ^  rapport  of  the  or-> 
der  of  sessioiis,  urged,  that  to  estaUish  a 
aettknleDt  by  renting  a  tenement  ih  Hales* 
worth,  {£)  the  pauper  must  have  resided 
therein^  m  capacity  of  temuit.  Here  Page 
acted  onder  the  trusts  of  die  deed,  and^ 
.without  audKirity  from. the  pauper,*  hired  a 
lioiise.  B)  Halesworth,  of  more  than  lOA 
annual  value,  in  which  the  pauper  and  his 
£miily  resided  for  more  than  forty  day8« 
The  house  is  stated  to  have  been  much 
larger  than  necessary,  for  the  use  of  the 
pauper  and  his  &mily ;  and  it  does  not  ap* 
pear  that  they  did  not  reside  in  it  with  Page 
himself  :-7-^age  paid  all  the  taxes^  rates,  &c. 
and  therefore  stands  in  the<  situation  ^f  te- 
•Qant  to  Hineshy.  The  pas^^er  was '  neire^ 
called  on  for  payment,  but  lived  in  Hineriify^s 
house,  under  the  control  of.  his  brother«ib« 
Jaw,  Page,  as  his  lodger;  and- quitted  it  as 
Page  directed.  He  contended,  that  by  thie 
genend  rule,  in  order  to  gain  a  settlonent  by 
^Q^Cing  a  tenement,  a  party  must  have  a 
lawful  possession,  as  tenant,  for  fo^ty  days  % 
that  an  occupation,  though  distinct,  if  by  the 
charity  of  a  relation,  wul  not  confer  a  set<* 
^ment  where  there  is  no  right  to  remain  in 
the  tenement.  Here  the .  pauper  does  not 
leven  appear  to  be. a  tenant  at  siiffieranoe  i*^ 
an  43hker  dictum  of  Chief  Justice  Parker,  in 
&nttk  Sydenham  v.  Lamerion^  (3)  is  to  the 
contrary ;  but  in  M  tlie  other  eases  there 
was  a  right  of  possession.  Thus  in  Rex  v. 
WhiaAevJi^4t)  part  of  the  tenement  was  rented 
■on  condition  that  the  tenant  should  repair, 
threehighwiay  gates.  That  was  a  rent,  and U. 
hud  a  leg^  possession^  of  which  he  could 
not  be  dispossessed^  any  more  than  ih  Rex 
y.  FUUmgley, (5)  where  the. pauper  who  had 
^ughed  Maid  sown  land,  held  by  him  jA 
t^ant  at  will,  without  paying  rent,  had  a 
rights  after  determination  of  the  will,  to  re- 
taiki  -  possession  in  order  i  to  carry  dfif 'hia 
eropsk  (6) 

In  Rex  V.  FritneU^  (7)  the  pauper  could 
not  have  been  dispossessed  at  a  day's  notice^ 
for  there  was. an  equivalent  for  rent — an 

'   (t)  Tkid  tenement  was  rented  for  a  year,-  before 
«nj[  July  iei9,  fiiien  59  Qeo^S,  c  80.  mm  passed. 

(JS)  lStra.d6.5r, 
'    (4)  1  Term  Rep.  137. 

•  (5)  1  Term  Rep.  458. 

(6)  Co.  Lit.  #.  68.  55  a. 

(7)  7  Term  Rep.  197. 


estpriss  render  .of  manure.-  In  Rex  v^ 
Netherseal^  the  pauper  occupied  the  tene- 
ment for  more  than  fixty  days  after  his. 
fitther-in-law's  death,  in  right  of  Jus  ^JS^i 
who  was  the  jresiduary  legatee :  so  €tmt  he 
held  by  ccMisent  of  all  partiea  entitled. under^ 
the  wiU,,  and.  of  th^  landlords  (8) .  He  abo 
cited  Rex  v.  Cvhiutoek*  {9)  In  Rex  v« 
i^((me,(10)  the  pauper  was  tenant  of  the 
legal  estate  for  the  whole*-  In  Rex  v.  SfmiUi 
Lynikfi}.!)  the  widow  ditained  a  settlement 
by  residing  on  her. husband's  estate  aftisr  his 
death ;  for,  not  having  taken  outadministra-* 
tion,  die  did  not  stand  in  relation  of.  tenant 
tathe  premiseSf  even  had  her  residence  been 
|bff  .forty  daya^-which  it.  was  not. 

Mr*  Dmer  contra,  for.  Chednton,  the  ap*- 
pellant — First,  .the  declarations  .of  HiAesl^ 
theiandlohi,  that  the  pauper  was  his  tenant,* 
were  admis^bie  in  evidence,  he»  Hinesby, 
haying  diod  before  dbe  vsp^tL .  .They  were 
the  best  evidence,,  and  were  against  his  in- 
terest, as  he  was  a  rated  inhabitant  of  Hales- 
worth,  .and  the  pauper,  hie  tenant,  had  a 
wife,  sod:  large  family^  As  td  the  argument 
that  the  paimer  muat  have  occupied  quii 
laiaai;  lawfiuoccupatimi  is  sufficient;  and 
the  asaumpticn  on  the  other  ode,  that  it 
miwt.be  indeftiagiMe» is.imibwrided.;  Rtx^. 
AU  SamU^  Dert^.^H) 
•  Here. he  wds  either'  tenant  to  Hineabyj 
faavii)g  hired  the  homaeby' agency  of  Page» 
oc  was  under-tenant .  to  Page, .  and  resided 
there  by  his  permission.  In  the'  first  case, 
the  settkmeht  in  Halelwvctrthr  is.  dear ;  hi 
the.  last,  the  magistrates , and  parish  officera 
had  not  power  under  .13  and  14 .Ci  2*  cilfii 
a.  1,  to  remove  him.  within  forty  daysi 
This  appears  from  Rex  v.  Ftllmgleif^  (18) 
where  the  Occupation  of  a  close,  rent  free, 
from  charity>  was  held  to  he  a  "coming 
to  aettle,"  within  13  and  14  Car.  S.  c.  12* 
That  is  a  much  stronger  case  than  the  pre- 
sent against  the  settlement,  £>r  there  it  was 
even  pdrt  of  the  contract,  that .  the  paup^ 
shbuld  go  out  when  his  brother  pleased.  It 
wjfts  a.  case  of  charity,  and  not  of  occupation 
beneficial  to  the  owner  of  the  tenementi  aa 
lliat  oi^the  pauper  is  in  this  case  to.Hineflby. 

.(8).4  Term  Rep.  t58. 

(9)  6  Term  Rep.  750. 

(10)  4  East,  S62. 

(11)  5  Term  Rep.  664. 

(IS)  5  Maule  &  Selw.  Rep.  90. 
(13)  1  Tcnn  Rep.  458. 
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At  all  events,  he  was  tenint  at  will  to  P^gSf 
and  the  questioii  ist  not  whether  Page  could 
at  any  time  have  tamed  him  ont,  but  whether 
the  pansh  ofiioers  could  lemove  him  within 
the  finr^  days. — Justice  Ashnrst,  mJiex  v* 
tUhngle^f  says,  **if  the  party  comes  to  re-- 
side  upon  a  tenement  nf  lOi.  a  year,  he 
cannot  be  removed,  and  then  he  gains  a  set-* 
tlement  by  £otty  days  residence«"-^He  was 
here  stopp^  by  the  Conrt.) 

Mr.  Justice  Bayiey^^lt  appears  to  me 
on  this  state  of  facts,  that^there-was  a  su^ 
iicient  commg  to  Mitie  od  a  tenemeat  in 
Halesworth  parish,  togive  the  panper  B.ueU 
tlement  there*  lie  recapitalated  the  fi^ts 
up  to  the  assigBment  to  Page,  and  observed, 
that  that  anignmeAt  dispossessed  the  pauper 
of  all  power  to  reside  on  the  fiurm— *bnt  he 
most  reside  somew^iere*  Then  Page,  who 
has  die  control  of  the  pauper,  takes  the  house 
mqaestion:  for  what  purpose  ?  Ckarly,as 
it  appears,  for  the  pauper  Squineoniy,  nHw 
removes  to  it  with  his  uonily.  Though  it  is 
stated  that  the  house  was  huraer  than  Sq«i« 
wanted,  and  duit  Page  put  ramiture  of  his 
own  into  it,  yet  Squire  has  exdiisive  oocu* 
pation:  and  Squiie  was -tenant,  whether 
Fage  hired  the  house  as  Us  wnit^  or 
whether  iie  hired  it  for  hioiBelf,  anounderiet 
it  to  Squire.  It  b  said,  yet  if  there  was  a 
tenancv  between  Page  imd  Squire^  Page 
might  have  removed  him ;  but  still,  if  tluit 
was  the  case,  the  tenancy  at  will  going  on 
for  forty  days  would  confer  a  settlement 
Page  either  tbck  the  house  o{  Hinesby  as 
agent  to  Squire,  or  as  tenant  to  Hinesby;  and 
though  Hinesby  could  not  well  understand 
P^ge  to  take  it  as  agent  to  Squire,  yet  if 
Page  took  it  on  his  own  account,  how  does 
Squire  stand  as  tenant  at  will  to  Paget 
^-Hsnd  Rex  v.  FUUmgky^  and  Rex  v.  La* 
henkeaiht  (14)  are  decisive  to  show  that 
sneh  a  tenancy  is  sufficient  to  confer  a  set- 
dement.  In  Rex  V.  Lakenheaihf  Chief  Jus- 
tice  Abbott,  after  distinguishing  the  resl^* 
denoes  which  will  and  will  not  confer  a  settle- 
ment,  says,  that  the  pauper  gamed  a  settle- 
ment because  he  occupied  in  his  own  right, 
and  not  as  a  servant*  Here  the  pauper 
occupied  in  his  own  right,  for  the  house  was 
expressly  taken  for  him  and  his  iamify.  It 
is  most  advisable  in  these  oases  to  adhere  to 
any  thing  like  a  rule  which  may  have  been 

(14)  1  Baro.  &  CroM.  531. 


Ud  d6wn.  Onti  tenenMnt  of  101.  a  yctf  he 
eaaaot  be  removed,aiid|{ains  a  settleinent  lor 
forty  days'  residence.  This  is  confirmed  in 
Rex  v*  iakenkeaikf  where  a  schoolmaster 
byiesidii^  rent  free  fi>r  more  than  forty 
&ya  in  a  parish  school-house,  of  the  value 
of  10/.  per  annum,  gained  a  setdement. 
In  all .  the  cases  cit^,  the  qaeation  was, 
whether  the  occupation  was  lawful  under  an 
existing  contract,  or. by  the  alleaed  consent 
of  parties  interestedt  or  by  opemtiDn  of  law. 
In  Rex.  V.  St  Mkhaets,  CoDentrf^{\6)  the 
pauper  had  been  let  into  possession  of  a 
house,  bat  bein^.  removed  ^fiom  it  before  the 
oommenoement  of  any  occupation  in  nature 
of  a  toaoaqf,  gained  no  settleqient. 

,  JIfr.  Juitke  Hoka§d.^^The  panper  here 
gained  a  settlemeat  in  Halesworth.  He  oe- 
copies  the  house  by  .permission  of  Page^ 
who  seems  from  the  case  to  have  hired  it 
tar  that  purpose.  :It  appena,  from  the  caae^ 
that.the  object  of  fainng  the  house,  though 
laroer  than  Squire  wanted,  was  fbr  Squire; 
and  duit  if  Page  could  have  got  a  smider, 
he  would*  Squire  occupied  for  more  than 
two  years ;  and  had  a  buiglBry  been  oom^ 
mitted  during  that  time^  it  would  have  been 
stated  a»  the  dwdhng- house  of  Squire.  So 
Squire  migh^  if  necessary,  have  maintained 
trespass  on  Us  possession,  which  makes  him 
tenant  at  will  to  Page ;  and  then,  Rex  v. 
fUUmgley  and  Rex  v.  XoibniAealA,  are  in 
point.  The  first  case  is  attempted  to  be 
distinguished  by  the  question  there  arising, 
as  to  the  tenant^  right  to  continue  till  bar 
emblements  were  taken,  but  Rex  v.  LeAefn^ 
imth  shows,  that  a  settlement  is  to  be 
gained  by  a  strict  tenancy  at  wiB.  In  Rex 
r.FUiangieyi  the  close  was  not  to  be  plough- 
ed  and  sown  at  the  expense  of  the  panper, 
but  of  his  bvother ;  and  the  question  there* 
ibie  was,  if  the  pauper  could  have  a  right 
to  reaoain  to  take  the  emblements  as  tenant 
at  wilL  Whether  or  not  the  pauper's  rights 
as  such  could  be  varied  by  the  circumstaaoes 
of  that  case,  no  such  argument  can  be 
urged  to  detract  from  the  audiority  irf* 
Rex  V.  Lakenheaihf  which  is  to  the  saiM 
effect. 

Mr,  Justice  LitUedale. — Squire  must  be 
considered  a  tenant  at  wiU,  without  paying 
any  rent,  and  as  such,  acquired  a  settlement 
in  Halesworth.     It  does  not  appear  that 

(15)  15  £Mt,  567.. 


COURT  OF  KING'S  BENCH: 


m 


Page  lodged  in  ttie  house  or  J^ut  in  a  lodger, 
though  tbe  bouse  was  larger  than  Sqoire 
wanted* 

Order  of  Sestkmt  qfutshid* 


1825.     > 
June  2.    3 


DENK  dem.    HANIYOLD  V, 
1>1A1I0N1>. 


.  A^  f  other  ootmeyt  an  istaie  to  his  ton  m 
fie  by  adeedf  recitimgf  that  he  (the  fither) 
was  fnmded  and  had  resolved  to  give  and  as* 
sure  the  same  tahUson,  as  weU  meonsideratkn 
of  natural  lave  and  affvetimfOs  also  m'eon* 
sidemium  o/thepramsum  which  the  ton  had 
that  day  made  (hy  Us  hand)  of  1,5001.  m 
augmentation  of  the  portions  of  his'  eight 
sisters.  '  Tius  is  not  a  sale  imtilfM  ^^  Geo.  5* 
tf.  149.  (sehed.  tit.  Conveyanoe,)  so  as  to  re^ 
quire  an  ad  valorem  stamp-duty  in  respect 
(ftheconnderation* 

Ejeetment  for  a  cottage  and  garden,  in 
the  county  of  Cfaester*^ 

PApo*— Not  goiltTK 

At  the  bial  be&its  Joetieea  Warden  and 
Jervis,  at  the' last  Snnnneir  aMises  for  Che* 
shire,  Manifold,  the  lessor  c£  the  phiiMiff, 
claimed  under  WiHiam  Barnes,  whbse  tide 
was  hy  conveyance  from  &is  father,  Thomas 
Barnes.     That  conveyance  bore  date  ISth 
December   1811,  and  after  reciting,  that 
Thomas  Barnes,  being  seised  of  the  pre- 
nuses  in  fee,  was  minded,  and  had  resolved 
to  give  and  assm'e  the  same  to  the  use  of 
his  son,  the  said  William  Barnes,  and  his 
heirs,  as  well  in  consideration  of  the  niitm'al 
love  and  affection  which  he  entertaiiied  for 
him,  aa  also  in  consideration  of  the  provi^ 
sion  which  the  said  William  Barnes  had  thalt 
day  made  by  his  bond  or  obligation,  in 
writing,  of  l,5pOZ.  in  augmentation  of  the 
portions  or  fortunes  of  his  eight  sisters,  then 
proceeded  to  convey  the  premises  to  Wil- 
liam Barnes  in  fee.   It  was  objected  i^inst 
the  production  of  this  deed,  that  it  had  only 
a  deed,  and  not  an  ad  valorem  stamp ;  but 
the  learned  Judges  overruled  the  objection ; 
and  the  lessor  of  the  plaintiff  had  a  verdict, 
subject  to  leave  for  Uie  defendant  to  move 
to  enter  a  nonsuit     A  rule  having  been 
accordingly  obtained — 

ilfr.  Z).  F.  Janes  now  showed  cause,  and 
urged,  that  the  instrument  in  question  did 


not  require  an  ad  vdkn^  stampb  The 
Stamp  Act  (48 Geo.  3.  c.  149,  sched^  part  u 
tit.  Conveyance,)  requires  aa  ad  valorem 
duty  for  the  conveyance  on  th^^sak  of  any 
lands.  Unless  this  is  a  sale  of  land,  and 
for  a  pecimiary  consid^radony  the  act  doea 
not  apply.  Thus,  no  ad  valorem  duty  is 
payable  on  an  exdiange  of  lands,  tliough 
money  is  given  to  IxKit.  Now,  there  lA 
neither  vendor  nor  pnrohaaer  in  this  ease^ 
but  an  anrangement  for  dividing  a  fkthei'a 
proper^  among  hSs  ch^dren  for  their  benci* 
fit.  No  consideration  passes  to  the  fathers 
Supposing  a  pecimiary  consideration  to  have 
passed ;  that  is  only  proved  by  the  recital 
of  the  bond,  which  is  not  found  or  produced  9 
and  dm  deed  stamp  is  suffidem :  but  if  the 
bond  is  not  valid,  then,  as  there  is  no  pecu- 
niary considerktioA  kt  all)  no  ad  vatarem 
stamp  is  required. 

Mr.  Temple  and  Mt.  Parke^  in  support 
of  the  nrie* — ^This  is  a  sale  of  laiids  wkhitt 
tlie48  Geow  d«  c.  14a.  If  money  be  paid 
by  the  grantee,  it  need  not  be  paid' to  die 
grantor,  in  order  to  eonstitate  a  sde.  Here 
die  consideration  is  par%  natural  love  and 
hBMtiotif  and  partly  1,500^,  previously 
seemred  to  the  grantori  or  his  appointeeSi 
by  bond. 

[Mir.  Ju^iee  Bayley.-^A.%  no  fraud  is  to 
be  presumed,  nor  was  any  notice  given  to 
plaintiff  to  produce  the  bond,  we  must  take 
it  that  the  obligor  would  not  have  executed 
it,  xmless  it  had  been  properly  stamped. 
You  do  not  show  that  the  giving  that  bond 
was  part  of  this  transaction,  though  it 
happens  to  bear  date  on  die  same  day. 

Mr.  Justice  Holroyd. — ^It  does  not  ap^ 
pear  that  the  bond  was  given  in  considerao 
tion,  that  the  son  would  in  futuro  give  this 
1,500/.  Now  a  voluntary  conveyance  of 
an  estate,  as  e.  g.  by  a  father  to  his  children, 
subject  to  a  rent  charge,  would  be  no  sale ; 
and  would  a  stipuladon  for  payment  of  a 
gross  sum,  instead  of  an  annuity,  make  it 
liable  to  an  ad  valorem  duty  ?] 

The  giving  the  bond,  and  the  executing 
this  de^,  Were  two  parts  of  one  transaction  \ 
one  part  was  to  convey  the  realty,  the  other 
to  receive  the  consideration  for  such  con^ 
veyance.  The  superior  instrument,  viz. 
the  conveyance,  must  be  considered  the  evi- 
dence of  the  dde  on  which  the  stamp  duty 
must  attach.  It  recites,  as  part  of  the  con- 
sideration, a  bond  for  l,500f.   Now,  if  that 


iift 


COURT  OF  KINO'S  BENCH.' 


bdtid  tm9  Btamped,  the  statute  is  not  latis*' 
fied ;  for  the  duty  on  a  bond  for  1,500/. 
being  a  personal  security,  subjecting  the 
obligor  to  arrest,  is  only  41. ;  while  die  ad  ^ 
tahrem  duty  oft  a  oonveyasce,  in  which  the  * 
purchase  money  is  1,500/.,  would  amount 
to  10/..  This  falls  within  that  part  of  the 
schedule,  (tit.  Conveyance,)  which  directs,* 
"  that  where  any  lands  oi^  other  property 
shall  be  sold  and  conveyed,  subject  to  any 
mortgage,  bond,  or  other  debt,  or  to  any 
gross  or  entire  sum  of  money,  to  be  after- 
wards paid  by  the  purchaser,  such  debt  jor 
sum  of  money  shall  be  deemed  part  of  the 
consideration,  in  respect  whereof  the  said 
ad  valorem  duty  is.  to  be  paid."  Also  sec* 
tion  2jS,  by  which,  in  all  cases  of  sales  of 
any  lands  or  other,  property,  real  or  per- 
sonal, where.an  ad.valortm  duty  is  imposed 
on  the  conveyance,  the  full  purchase  or  con* 
sideriition  money,  "  which  shall  be  directly 
or iiftdirectly  paid  or: secured,  or  agreed  to 
be  paii  £)r  the  same,"; shall  he  tmily  ei>i 
pressed  and  set  forth  in  words  at  length,  in 
the  .principal  or  only  deed  or  instrument,  on 
pain  of  focfeitiBg  quintuple  du^. 

Mr,  Justice  Bayley^ — ^It  is  a  well  settled 
rule  of  law,  that  in  all  oases  where  the  sub** 
ject  is  to  be  charged  .with  a  tax, .the  Ian« 
guage  of  die  actmu^t  be  plain  and.  clear, 
and  not  carried  beyond  its  fiiir  sense.  Her6 
a  duty  is  imposed  on  the  9ale  of  lands.  The 
questioa  is — vi^iether  this  transaction  is  a 
sale  of  lands  or  not,,  according  to  that  rule 
for  construing  such  acts  of  parliament.  A 
sa]0,  in  common  parlance  means  a  transac- 
tion where  the  seller  parts  with  land,  for 
jvhich  the  buyer  gives  an  adequieUe  price. 
But  .this « transacdon  is  only  a  matter  of 
family  arrangement ;  nor  does  it  necessarily 
follow,  from  any  thing  whkh  appears,  tlutt 
there  was  any  essential  conneadon  between 
the  giving  the  bond  and  the  conveyance  of 
^he  estatCi  so  as  to  make  them  'one  trans- 
action. This  transacdon  might.have  arisen 
on  giving  the  estate  to  the,  son,  the  fother 
and  sisters  being  satisfied  with  the  arrange- 
ment he  (the  son)  had  made  in  &vour  of 
his  sisters.  The  deed  is  silent  as  to  the 
manner  in-  which  the  son  .was.  to  pay  his 


sisters  the  1,500/.  Nor  does'  it  mendoit 
that  he  had  bargained  to  give  dM  deed  as 
a  consideration.  This  bears  all  the  marks 
of  a  family  arrangement,  and  not  of  a  sale 
within  the  act.  All  cases  of  conveyance, 
where  money  is  paid,-  are  not  necessarily 
transacdons  of  iaU,  A  father  may  give  his 
estate  in  portions. among  his  children,  leav- 
ing them  to  setde  the  division  |  and  if  he 
gets  nothing,  it  cannot  be  a  sale.  He  might 
say  to  his  son^  "  I  give  this  estate  to  you, 
provided  you  give  .  something  to  youir 
sisters ;"  and  if  the  son  agrees  to  give 
them,  and  does  actually  secure  them  a  cer- 
tain sum,  that  will  not  make  it  a  transacdon 
of  iole ;  but  its  efiect  will  be  the  gift  of  the 
estate  to  die  wmmimu  the  sum  so  sdpulated 
to  be  paid.  On  these  grounds  1  think  that 
the  deed  was  propetly  received  in  evidence, 
the  ad  valorem  stamp-duty  on  the  sale  of 
lands  being  here  unnecessary.  The  rule 
for  entering  a  nonsuit  miiat  he  discharged^ 
Mr.  Justice  Holroyd. — The  same  con- 
sCrqedon  must  prevail  in  diis  as  in  all  other 
acts,  which  impose  taxes  on  the  subject ; 
and  I  think  the  transaction  is  not  to  be 
eoAsidered  as  a  sale,  of  lands.  A  sale  im- 
ports a  consideradon  paid  to  the  vendor — a 
mud  pro  qnOf  oonsdtudng  in  some  way  a 
benent  to  the  seller.  Heare  is  no  such  bene- 
fit. The  fother  by  a  voluntary  act  gives; 
nor  is  any  compensation  made  to  hinu  If 
the  benefit  to  be  received  .by  the  daughters 
was  part  of  the  estate,  and  not  a  sum  in 
gross  as  here,  djKod  valorem  duty  might 
arise;  but  the  contrary  is  the  case,  that 
benefit  is.somethingconunuted  for  die  estate, 
and  not  within  the  act.  The  fact  that  a 
bond  was  taken  as  part  of  the  security,  does 
not  bring  it  within  the  description  of  sl  sale. 
In  one  sense  the  son  may  be  taken  to  pay 
|M>n;iething  for  the  estate  ;  but  the  fiither  is 
not  by  that  a  seller.  He  is  a  giver  only : 
there  is  no  reciprocity  of  interest  between 
him  iM9d  hi$  son,  as  between  seller  and  pur- 
chaser ;  and  I  think  that  the  act  requires 
a  sale  as  between  both  pardea  to  the  con- 
veyance. 
,    (Mr.  Justice  Littledale  absent.) 

Afl/e  discharged.. 
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TRINITY  TERM,  6  GEO.  IV. 


1825 
June  3 


JOHN  SYAKS,  BON  OF  WILLIAM 
EVANS,  r.  GWTNNE  GILL 
VAUOHANf  HEIR  OF  OWYNNB 
VAUOHAN,  DECEASED.  . 


A  tenant  for  life  under  a  marriage  settle-' 
fuentf  has  a  power  to  grant  leases  for  any 
term  or  number  of  yearSf  determinable  on 
three  lives.  He  grants  a  lease  to  Afar  his 
Ufift  and  those  qjT  his  two  sons  absolutely ^ 
covenanting  for  quiet  enjoyment,  for  and 
during  the  said  term,  without  itUerruption, 
^c.  of  lessor f  his  heirs  and  assigns,  or  any 
other  person  claiming  under  him,  or  any  of 
his  ancestors,  A  dies,  and  the  defendant, 
his  eldest  son,  who  is  tenant  in  tail  under  the 
settlement,  evicts  the  plaintiffl  who  is  the 
eldest  son  and  heir  of  lessee,  the  third  cestui 
que  vie  being  stiU  living,  on  the  ground  that 
the  lease  w€u  a  freehold  lease;  whereas,  by 
the  power,  only  a  chattel  lease  'could  be 
granted.  In  an  action  on  the  covenant  for 
auiet  enjoyment,  contained  in  the  lease,  it  was 
held — First,  that  the  eviction  by  the  tenant  in 
tail  during  the  life  of  two  of  the  three  cestui 
que  vies,  w€U  a  breach  of  the  covenant  for 
qidet  enjoyment  during  the  term:  and  Se^ 
cond!y,  that  the  term  granted  by  the  lease 
and  referred  to  in  the  covenant,  was  intended 
by  the  parties  to  be  a  term  to  continue  during 
Vol.  III.  K.B. 


the  three  lives,  and  not  merely  during  the 
life  of  the  lessor,  though  that  turned  out  to  be 
its  legal  operation. 

Declaration — In  covenant  on  a  lease  dated 
24th  April  1786,  wherehy  Gwynne  Vaughan, 
deceased,  demised  to  WiUiam  Evans,  cer- 
tain premises  therein  described,  habendum 
to  him,  WiUiam  Evans,  and  his  heirs  for 
the  natural  lives  of  him,  William  Evans, 
since  deceased,  John  Evans,  the  plaintiff^ 
and  T.  Evans,  sons  of  the  said  William 
Evans,  and  during  the  life  and  lives  of  the 
survivor,  at  the  rent  therein  mentioned. 

Covenant — By  Gwynne  Vaughan,  for 
himself,  his  heirs  and  assigns,  that  William 
Evans  and  his  heirs,  should  quietly  and 
peaceably  hold,  occupy,  possess,  and  enjoy 
the  premises,  for  ana  during  the  stud  term, 
without  the  let,  suit,  and  trouble,  hindrance^ 
molestation,  S^c*  of  the  said  Gwynne  Vaughan, 
his  heirs  or  assigns,  or  any  other  person 
claiming  or  to  claim  any  estate,  right,  or 
interest,  in,  or  to  the  same  premises,  S^c.  or 
any  part  thereof,  by,  from,  or  under  hm  or 
any  of  his  ancestors. 

Breach — That  since  the  death  of  William 
Evans,  the  lessee,  whose  heir  the  plaintiff 
was,  the  plaintiff  had  not  been  permitted 
peaceably  and  quietly  to  enjoy  the  premises, 
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fm  and  during  the  said  term,  without  the 
let,  &c.  of  the  said  Gwynne  Vaughan,  his 
heirs  or  assigns,  or  any  other  person  or 
persons  claiming  or  to  claim  any  estate, 
right,  or  interest  in  the  same  premises,  or 
any  part  thereof;  but  on  the  contrary 
thereof,  that  the  defendant  (lawfully  claim- 
ing an  estate,  right,  title,  and  interest,  in 
and  to  the  said  demised  premises,  by  virtue 
of  a  certain  tide  thereto  to  him  theretofore 
made  and  derived,  by,  from  and  under  the 
said  Gwynne  Vaughan)  afler  the  making  of 
the  said  indenture,  and  after  the  reactive 
deatlis  of  the  said  Gwynne  Vaughan  and 
William  Evans,  and  before  the  expiration  of 
the  said  term,  to  wit,  on  1st  January  1816, 
at  &c.,  by  virtue  of  the  said  estate,  right 
and  interest,  entered  into  and  upon  the  said 
demised  premises,  with  the  appurtenances 
in  and  upon  the  said  possession  of  the 
plaintiff,  and  evicted  the  plaintiff  from  the 
same,  and  the  plaintiff  so  evicted,  &c. ; 
whereby  the  plaintiff  hath  not  only  lost  and 
been  deprived  of  the  use,  profit  and  enjoy- 
ment of  the  said  premises,  but  was  also 
forced  and  obliged  to  lay  out  and  expend  a 
large  sum  of  money,  to  wit,  Sec.  in  and 
abcMt  the  endeavouring  to  ^iefend  his  p08« 
session  of  the  said  premises. 

Pleas — First,  Non  est  factum, — Second, 
that  defendant  did  not  claim  any  estate, 
light,  title  or  interest,  in  and  t6  tlie  said 
demised  premises,  by  virtue  of  any  title  to 
him  theretofbre  made  and  derived  by,  from, 
and  under  the  said  Givynne  Vaughan. — - 
Thirdf  that  defendant  did  not  «nter  into 
and  upon  the  said  demised  premises  before 
the  expiration  of  the  said  term. 

Similiters  to  the  two  last  pleas. 

Evidence — By  lease  and  release  of  28th 
and  29th  October  1774,  Gwynne  Vaughan 
being  seised  in  fee  simple  of  estates,  of  which 
the  demised  premises  were  part,  settled 
them  on  himself  for  life,  remainder  to  his 
ffrst  and  other  sons  in  tail,  with  a  leasing 
power,  tliat  "  it  shall  be  lawful  for  the  per- 
son being  in  possession  of  all  or  any  part 
of  the  premises  hereinbefore  mentioned,  by 
virtue  of  any  of  the  limitations,  by  any 
deed  indented,  to  make  any  lease  or  leases 
of  tlie  said  premises,  for  any  term  or  num- 
ber of  years,  not  exceeding  21  years  from 
the  making  thereof;  or  for  any  term  or 
numhcr  of  years,  detemninahle  upon  one,  tmOf 
or  three  life  or  lii^es,  in  possession ,  or  by  way 


of  fiUurt  interest,  to  as  the  estate  tii  potses* 
Stan,  andfature  interest,  he  detenmnable  m 
the  deaths  of  erne,  tnfo,  or  three  person  or  per* 
sons,  and  be  not  to  continue  any  longer  than 
for  the  lives  of  three  persons  at  the  most,  ^e. 
— ^On  24th  April  1786,  Gw^ne  Vaughan 
granted  a  lea^ie  to  William  Evans,  and  his 
heirs, — ^habendum,  fVom  29th  September, 
then  last,— for  the  lives  of  three  persons, 
and  the  life  of  the  swrweor;  which  was  the 
lease  declared  on,  and  contained  the  above 
covenants  for  quiet  enjoymeAt.  William 
Ewut^  ibe  lessee^  died  intestate,  4di  Aug. 
1796.  Plaintiff,  his  heir,  and  the  second 
cestfd  que  vie,  entered,  and  kept  possession ; 
till  it  was  recovered  in  ejectment  by  defen- 
dant, on  9th  November  1816,  on  the  ground 
that  the  lease  was  void,  being  a  freehold 
lease  fo^  threb  lives  absolutely — ^which  was 
not  conformable  to  the  power.  The  other 
cestui  que  vie,  T.  Evans,  was  living. 

It  was  contended  for  the  defendant,  that 
there  was  no  breach  of  the  covenant : — ^fbr. 
First,  the  defendant  did  not  claim  under  his 
father,  but  in  his  own  right,  as  tenant  in  tail 
under  the  settlement.  Secondly,  there  was 
no  eviction  during  the  term,  to  that  was  at 
an  end  at  the  deat&  of  William  Evans,  the 
fhrst  tenant  for  fife.  <The  Chief  Justice 
Abbott  thought)  that  Hie  defendant  must 
be  taken  to  claim  upder  his  father.)  Thiidly, 
that  the  words,  the  said  term  in  the  Iease» 
meant  that  tenn  which  the  lessor  assumed' 
to  grant,  viz.  a  term  for  three  live8*-«-Ver- 
dict  for  the  plaintiff  for  1,5007.  • ' 

Mr.  Taunton  moved  for  a  new  trial  on 
both  pointii. — As  to  the  first,  after  admit- 
tfnff  that  the  cases  ofHurd  v.  Fletcher^  (1) 
and  Butler  v.  Snmnerton,  (2)  were  against 
him,  he  urged,  tliat  if  this  defendant,  the 
tenant  in  tall,  was  held  to  take,  not.  under 
the  settlements  but  as  claiming  under  his 
father,  the  tenant  for  life ;  it  would,  be  in 
the  power  of  any  tenant  for  life,  possessing, 
the  usual  leasing  power,  to  disinherit  the 
heir,  by  making  a  lease  incompatible  with 
the  power,  with  a  covenant  for  quiet  eogoy- 
ment  against  himself  and  parties  claiming 
under  him.  He  cited  Spencer  v.  Marriott, 
(S)  to  show,  that  if  the  tenant  for  life, 
Gwynne  Vaushan,  had  been  guilty  of  any 
act  of  conceaJment  of  his  power  over  the 

(1)  D(>iigl.ll«i).  43. 

(2)  Palmer's  Rep.  539. 

CJ)  2  DowJ.  &  KyK  Rep.  665. 
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detnised  premises,  by  which  act  the  defen- 
daat  fand  susUuned  damage, — that. was  the 
subject  of  an  action  oa  t£e  case,  the  grava«-> 
men  of  i^hfch  must  be  a  breach  of  this 
coTenant,  by  Gwymie  Vaughan  in  his  life- 
time. 

On  the  second  point,  he  said,  there  was 
no  breach  of  the  covenant  by  the  defendant, 
because,  the  defendant  did  not  evict  the 
lessee  during  the  term^  but  after  it  was  de- 
tenni^Qed  by  the  death  of  Gwymie  Vaughan ; 
for  the  lease  not  being  oonfof  mable  to  the 
pomeJr,  the  term  thereby  granted  became 
absolutely  null  on  the  death  of  the  grantor :. 
Ludford  v.  Barber,  (4)  Doe  d,  Marim  v. 
WattM*  ($)  The  word  ierinf  here  means  the 
eekU0  imd  kUerest  which  poised  by  (he  kaxe, 
viiL  during  the  life  of  the  tenant  for  life ; 
fiir  theierm  may  espiie  duzii^  the  oontinu- 
aaee  of  the  Itmr,  as  by  surrender,  fiarfeiture, 
Sie.  Thus,  where  a  lease  b  granted  to  A 
for  the  term  of  three  years,  and  after  the 
expiration  of  that  term  to  B  for  six  years,, 
and  A  surrendw s  or  forfeits  his  lease  at  the 
end  of  one  year,  B's  interest  would  im«. 
mediatriiy  take  efl^ct ;  but  if  it  had  been  to 
B,  from  and  after  the  expiration  of  the  said 
laiWk  B^  interest  would  not  commence  till 
the.  time  was  elapsed,  whatever  became  of 
A's  term*  (6)  Lord  Coke's  doctrine  in  1  InsU 
45  6*  taking  the  whole  passage  together, 
points  out  die  same  distinction  between  the 
words  tme  and  term. 

[Mr,  Justice  Holrayd.— 'The  point  is, 
whether  that  distinotion  applies  to  a  case  of 
this  sort.] 

.  It  is  alao  described  inD^or  17B ;  .PUaidd. 
Gosh.  198}  BrcAbr^  ^EsfosiHmdesPa>- 
rols ;  and  in  the  Rector  ofChedmgUnCs  case, 
(7)-^The  third  issue)  being  whether  the 
defendant  entered  on  the  demised  premises 
before  the  exjMration  of  the  said  term,  must 
be  found  in  his  fevour* 

This  lease,  thougli  purporting  to  be  for 
lives,  uses  the  words  "  grant,  demise,  set, 
and  to  form  let,"  without  words  operating 
lyf  the  Statute  of  Uses,  or  by  wi^  of  release 
or  eonfirmation.  Now  Uvery  or  seisin,  co- 
venant to  stand  seised,  fine,  recovery,  or  some 
words  of  conveyance  necessary  to  the  transfer 
of  m  esiBle  of  frediold,  are  aeeessary  to 

(4)  1  Term  Rep.  95. 

(5)  7  Tom  Rep.  8^ 

(6)  S  Bla.  Comm.  144. 

(7)  1  Rep.  153,  154. 


give  effect  to  a  lease  for'  life :  ShcppanTs' 
TauchstonCf  £10.  Then,  if  the  estate  grant- 
ed b  ended  by  the  death  of  the  tenant  for 
life,  and  the  lease  was  void,  so  tliat  no 
estate  passed  by  it,  it  follows,  from  Capon^ 
liurst  v.-  CaponJiurst,  (8)  Soprani  v.  Skurro^ 
(9)  Northcote  v.  UnderhUl,  (10)  and  Knipe 
V.  Palmer ^  (11)  that  this  covenant  K)r 
quiet  enjoyment,  which  refers  to  and  is  de- 
pendant on  the  estate,  and  runs  with  the 
land,  will  feil  altogether,  if  there  be  no 
estate  granted,  or  at  least  on  the  cesder  of 
tliat  estate,  and  couU  not  be  broken  by  the 
defendant  during  the  said  term. 

Chief  Justice  AhboH, — As  to  the  point 
last  urged,  it  is  a  good  rule  that  deeds 
should  be  construed  so  as  to  give  effect  to 
the  intention  of  the  parties,  collected  from 
the  face  of  them.     The  father  of  the  pre- 
sent defendant,  granted  a  lease  to  the  father 
of  the  present  plaintiff  for  his  life,  and 
those  or  his  two  sons,  and  the  survivors 
or  survivor  of  them,  with  a  covenant  for 
quiet  enjoyment,  for  and  during  the  said' 
term,  as  against  the '  lessor,  his  heirs  or 
assigns,  or  any  other  person  or   persons* 
daimii^  or  to  claim  any  estate,,  right,  or 
interest,  by,  ftom,  or  under  him,  or  any  of 
his  ancestors.     Now  the  question  is,  what 
did  the  parties  intend  by  the  words,  during 
the  said  term  ?    The  cases  cited  recognize 
the  distinction   drawn   between  time  and 
term;  but  the  mutual  intention  of  these 
parties  obviously  pointed  to  the  term  which 
was  purported  to  be  granted  by  the  deed, 
viss,  a  term  to  continue  for  three  lives  therein 
named  :  and  if  we  held  that  by  these  words 
a  term  for  tlie  life  of  the  lessor  only  was  in- 
tended to  be  conveyed,  we  should  depart 
ft'om  the  very  import  of  the  words  them- 
selves.    Then  it  is  contended,  that  as  the 
lessor  had  no  power  to  grant  a  lease  for 
tliree  lives,  the  term  granted  only  enured 
for  his  life,  and  the  reference  contained  in 
these  words,  during  the  said  term,  was  to 
such  a  term  only.     But,  unless  we  presume 
that  the  lessor  knew  that  he  had  no  power  to 
grant  a  lease  for  three  lives  absolutely,  and 
wilfully  committed  a  ft^ud  in  granting  this 
lease,  we  must  understand  that  he  meant 
to  grant  a  lease  to  continue  for  three  lives, 

(S)  1  Levinz's  Rep.  45. 

(9)  Yelveiton's  Rop.  18. 

(10)  Salk.  Rop.  199. 

(11)  «  Wils.  Rep.  130. 
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and  also  intended  that  the  covenant  for  quiet 
enjoyment  during  the  said  term»  should  bind 
him  and  his  heirs  during  the  continuance  of 
the  three  lives.  The  representative  of  the 
lessor)  having  evicted  the  lessee  while  two 
of  the  cestm  que  vies  were  living,  has.  there- 
fore broken  tne  covenant. 

On  the  other  point,  this  case  is  ruled  by 
Hurd  v»  Fletcher.  A  fine  was  there  levied 
of  a  feme  covert's  estate,  with  a  power  to 
the  husband  to  make  leases,  and  a  joint 
power  to  husband  and  wife  to  declare  the 
uses.  The  uses  having  been  declared  in 
remainder  to  A,  the  husband  made  a  lease 
not  agreeably  to  the  .leasing  power,  and  co- 
venanted for  quiet  possession  against  any 
persons  claiming  under  him :  A  evicted 
the  tenant, — and  it  was  held  that  an  action 
would  lie  against  the  executors  on  the  co- 
venant for  quiet  enjojrment.  That  case 
shows  that  this  defendant  claimed  under  the 
lessor,  so  as  to  make  him  liable  to  the  con- 
sequences of  a  breach  of  this  covenant  for 
quiet  enjoyment. 

Mr.  Justice  Holrcyd.'^^l  am  of  the  same 
opinion :  though  I  agree  in  the  construction 
of  the  word  term  in  the  cases  cited,  I  think 
that  from  the  import  of  this  deed,  by  which 
the  lessor  assumes  to  grant  during  the  whole 
of  the  said  temtt  it  is  here  to  be  construed 
as  tme^  and  not  in  its  more  legal  or  tech- 
nical signification.  Kor  has  the  surrender 
of  a  term  the  effect  of  destroying  the  con- 
tinuance of  the  estate,  so  as  to  work  a 
prejudice  to  a  stranger  :  Comyn*s  DigeH^ 
tit  Surrender  (L.  8.);  Co.  Lit.  dS8.  6. ;  but 
the  term  will  have  continuance,  so  as  not 
to  defeat  his  interest.  Though  tlie  party 
injured  here  is  not  a  stranger,  there  is 
no  case  to  show,  that  an  estate  will  be 
determined  against  an  immediate  party, 
where  it  is  the  intention  of  the  parties,  that 
the  covenantee  shall  enjoy  during  the  term 
which  the  lessor  by  his  deed  assumes  to 
grant 

Mr.  Justice  Littledale. — I  have  no  doubt 
that  the  parties  intended,  that  the  lessee 
should  enjoy  the  estate  during  three  lives ; 
and  we  ought  so  to  construe  the  lease  as  to 
effectuate  tliat  intention;  and  Wright  v. 
CartwrigH  {1%)  is  in  point,  for  it  shows 
that  the  word  term  may  signify  either  the 

(13)  1  Burr.  Kep.  28t.  Lord  Kenyon's  Reportt 
by  Haxuner,  529.  S.  C.  Se«  Cowper,  597 ;  BrownJ. 
Rep.  63. 


time  or  the  estate'  granted,  aiid  akotdd  be 
taken  in  that  sense  which  will  support  the 
intention  of  the  grantor. 

RvlereJustJL 
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IZWSTT   9.  SUiaCONS* 


The  appeal  against  a  deciswn  cf  ihM 
County  Court  of  a  county  pakUinef  fmist,  in 
the  Jirsi  owtonce,  be  to  the  Court  of  Cant' 
man  Fleas  thereof. 

*     .  • 

'  A  writ  of  fidse  judgment  issued  from  thtf 
Court  of  Common  Pleas  of  Durfaaxn,  to 
remove  an  erroneous  judgment  from  the 
County  Court  of  Durham  into  the  first  named 
court.  It  was  removed  from  thenoe  by 
certiorari  into  the  High  Court  of  dumcery^ 
and  afterwards  by  miitimuSf  into  the  Treasury 
Chamber  of  the  King's  Bench. 

Mr.  Chitty  was  heard  in  stipport  of  this 
course  of  removal — But    . 

Fer  Curiam — This  is  not  the  way  in 
which  the  cause  was  Tenioveabley  for  a  writ 
of  false  judgment  is  not  maintainable  in  a 
county  ^datine  possessing  its  own  superior 
courts.  The  case  has  b^en  rehioved  im" 
provide^  without  the  judgment  of  the  .Com- 
mon Pleas  of  Durham,  and  you  cannot  thus 
pass  per  saltum  over  a  court  of  error* 


1825.     ■) 
June  6.   3 


PXKKINOTON'   A2n>  OTREHS,  AS- 
SIGNEES' or  BOLTyVk  STATU AK. 


Counts  in  indebitatus  assumpsit  ^br  houses 
bargained  andsold,  and  for  carcasses  bargain^ 
ed  and  sotd^  can  only  be  supported  bypro<^qf 
a  written  assignment  to  the  defendant^  wtihin 
the  Statute  of  Frauds^ — Quaere,  ifassun^isit 
t^  the  right  form  of  action. 


Dedaratwn — \st  County  in  indebiUstus 
sumpsitf  for  twenty  houses  bargained  and 
sold,  omitting  the  words  "  assigned  and  oon- 
veyed." 

2d  Count  for  materials  bargained  and  sold. 

3d  Count  for  twenty  carcasses  bargained 
and  sold. 

4fth  Count,  on  a  quantum  valebant^  for 
carcasses  bargained  and  sold. 
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mie  promises  were  kid  to  Holt  before 
\e  became  a  bimkrupt. 

At  the  trial  at  the  London  Sittings,  Chief 
Justice  Abbott  thought  the  action  would 
not  lie  in  this  form»  and  nonsuited  the 
plaintiff, 

Mr*  Scarlett  now  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  said  that 
counts  in  indebUatus  assumpsit^  for  lands 
bargained  and  sold,  might  be  found  in  all 
the  Books  of  Precedents*  Here,  the  bank* 
nipt  had  undertaken  to  take  a  portion  of 
land  from  the  defendant,  on  a  building  lease 
of  sixty  years,  and  built  the  houses  in  ques- 
tion thereon.  He  then  assigned  his  interest 
in  the  houses  to  the  defendant,  as  it  was 
stated,  by  a  written  agreement,  according  to 
29  Car.  c.  S,  s.  5,  which  was  afterwards  de- 
stroyed ;  but  the  defendant  admitted  that 
he  was  in  possession  of  the  houses.  He 
contended  that  the  counts  on  the  indehUattu 
assunipritt  for  carcasses  bargained  and  sold, 
would  sustain  the  case. 

Mr,  Justice  Bay  ley, — But  you  must  sup- 
port those  counts  by  evidence  of  a  written 
contract;  for  here  the  houses  are  not 
finished,  and  it  plainly  appears  that  it  was 
never  contemplated  by  the  parties,  that  they 
should  be  finished  widiin  the  year.(l)  Here 
a  person,  since  bankrupt,  was  employed  to 
build  houses,  and  agreea  to  retain  one  comer, 
on  which  he  built  his  own  house*  Becoming 
embarrassed,  he  assigned  over  his  whole 
property  in  the  houses  erecting  to  the^e- 
ienaant,  including  that  house,  and  after- 
wards got  a  lease  of  it  from  the  defendant. 
His  having  himself  built  the  house  by  per- 
mission of  the  landlord,  and  then  taking  it 
by  assignment  horn  the  latter,  might  have 
estopp^  liim  from  saying  that  the  landlord 
had  no  interest. 

Mr,  Justice  Holroyd, — ^The  contract  for 
assigning  the  houses  not  being  under  seal, 
is  no  estoppel. 

Mr,  Justice  Littleiale, — If  the  bankrupt 
bad  conveyed  the  housesin  a  valid  manner, 
there  is  an  acquittance  contained  in  the 
lease  under  seal  to  him,  except  it  was  de- 
livered merely  as  an  escrow. 

Rule  refused, 

<1)  See  29  Car.  2.  c.  5.  b.  4. 
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Ex  forie  wiluams,  oknt. 
ONK,  &c. 


Where  the  offence  qfbramlmg  is  prosecu^ 
before  the  Ushop's  commissary f  the  suit  may 
be  committed  to  the  Arches  Court  by  letters, 
qf  request, 

Semble-^T^  offence  qfbravUng  was  noi, 
created  by  stat.  5  ^  Q  Ed,  C.  c.  4,  but  was 
previously  punishable  by  the  Eccledastical 
Courts, 

If  a  spiritual  court  has  no  jurisdiction, 
over  a  suUf  the  pleading  an  issuable  plea 
does  not  preclude  the  award  of  a  prohibitum* 

A  rule  msi  had  been  obtained  by  the 
Common  Serjeant  (Mr.  Denman),  for  a  pro- 
hibition to  the  Arehes  Court  of  Canterbury, 
to  restrain  it  firom  proceeding  in  a  suit 
against  Mr.  Williams,  for  brawling  in  the 

Sirish  church  at  Tring,  in  the  county  of 
erts.  The  suit  was  transmitted  to  the 
Arches  Court  by  letters  of  request  from  the 
commissary  of  the  Bishop  of  Lincoln,  for 
the  archdeaconry  of  Huntingdon,  where- 
upon the  official  principal  of  the  Arches 
issued  a  citation,  and  exhibited  articles 
against  Williams.  A  negative  plea  was  put 
inakid  withdrawn ;  a  plea  of  justification  was 
next  pleaded,  and  a  prohibition  moved  for. 
Mr,  Marryat  against  the  rule,  contended 
that  there  is  no  doubt  that  the  Arches  have 
jurisdiction  to  entertain  this  suit  by  letters 
of  request.  For,  the  offence  of  brawling  in 
a  church  is  cognizable  by  the  ordinary,  who 
has  an  original  jurisdiction  in  such  matters, 
ratione  loci:  fVenmouih  v.  Collins.(l)  T%e 
Stat.  5  &G  Edw.  6.  c.  4.  only  imposes  a  new 
penalty,  by  enacting  (section  1 .)  "  That  if 
aiiy  person  shall,  by  words  only,  quariiel, 
chide,  or  brawl  in  any  church  or  churchyard, 
it  shkll  be  lawful  unto  the  ordinary  of  the 
place,  whdre  the  same  ofibnce  shall  be  done, 
to  suspend  cVery  person  so  ofiending,"  &c. 
Ordinary  in  this  act  means,  the  ordinary 
having  jurisdiction  over  the  subject  matter, 
whieh  he  had  long  anterior  to  this  statute. 
Now  it  was  settled  in  this  very  case,  in  last 
Hilary  term,  that  as  die  commissary  was 
the  bishop's  officer  and  judge  of  his  court, 
the  institution  of  a  suit  before  him  was  the 
same  thing  as  instituting  it  before  the  bishop 
himself,  so  that  an  aj^al  kty  directly  from 


(1)  2  Lord  Raym.  8S0. 
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his  decbipn.tO:!]^  Ai^hes. .  T^en  the  only 
question  is-:^i>'hetbsr  the  comniiss^xy,  hat* 
ing  this  power,  may  s^nd  letters  of  request 
to  the  Aitthes  Court,  requiring  them  to  take 
6ognittttkce  of  this  suit.  Now,  l^  29  Hen.  ({, 
e.  1.  9.  3.  a  party  may  be  cited  out  of  the 
diocese  in  which  he  residesy  "  in  ta^e  that 
any  bishop,  vt  any  inferior  judge^  havhig 
under  him  jurisidiction  in  his  own  tight  ana 
dde,  and'  by  eommission,  make  request'  ot 
instance,  to  the  archbishop  or  other  superior 
ordinary  or  judge,  to  take,  treat,  eibamine, 
Or  determine  the  matter  before  him,  or  Au 
MbstittUesJ*.  The  Arches  Court  has  there- 
for^  jurisdiction  to  entertain  the  suiti  pro- 
vided the  inferior  judge  transmits  it  l^ 
let^s  of  request.  That  transmission  haa 
been  bei;emayde,  and  the  super^r  court  haa 
exqrcised  jurisdiction  in  it.  At  aH  Qvents^ 
the  objection  t/o  the  jurisdied^  is  tpo  lat^ 
aAsr  the  party  has  pleaded  in  chi^f : .  Vtm^ 
acre  v.  Spleen ;  (Jt)  £br  though  a  valid  ob^ 
jection  to  a  jurisdiction  may  never  coisie  too^ 
late»  an  error  in  the  mode  of  originating  a 
jurisdiction^,  valid  in  point  of  fact|.  should  be 
oly^cted  to  in  the  first  instance* 

Afr.  J)enmai^e(mtxh.'^The  latter  ground. 
is  no  answer  to  this  amticati^ ;  for  thi^qir- 
cumstance  of  the  defendant  having  pleaded*, 
cannot  work  any  cure  of  a  jurisdiction  which 
turns  out  defective* 

.[Mr.JusikeBaffleff.'-^Ofiihai  there  isnoi 
doubt ;  the  real  question  i8»  whether  the. 
Court  of  Arches  became  properly  posoesfied 
of  the  suit  by  the  letters  ctf  request*] 

It  does  not  appear,  from  stat.  ^  &  ^  Ed.  6.. 
c  4»  that  any  punishment  for  brawling  pre*-, 
viously  existed ;  and  the  power  of  suspen- 
sion, S^Qf  is  limited  to  tli^  ordindrif  of  rttf; 
piace  where  ti€  uum  (^€noo  skall  he  done^ 
without  giving  any  power  pf  i^ppea],  Then, 
tlie  Cou^rt  of  Arches  can  have  no  juri9dic- 
tionover  an  ofiencei. committed  within  the. 
jurisdiction  of  the  commi^sai^y  oCthe  Bishop 
of  Lincoln* 

[  CUefJ[uiitceAblMM.^AmmwgiJlMMm 
ofience  was  crefUed  by  5  &  6  Edw..  6.  a*  4>, 
the  authorily  given  to  the  ordinary  :by  that 
act,  is  to  be  executed  by  him  like  any  otlier. 
authority  he  possesses.  Qaa  of  tlie  modes. 
in  which  it  is  executed,  is^  by  letters  of  re-* 
q^iest  to  the  superior  court*  .to  take  cogni- 

(t?)  C«rthew'fl  Rep.  .13. 


aaiice'of:tbe  matter/  However,  it  appears 
from  the  case  in  LorAJkiffmondf  that  LonI 
Holt  did  not  think  the  oroace  of  bsavling 
10  harre boon  created  by  5^6  £dw.  6» ia 
which.  cfunion.I  iCoacur.  Tbeoe  ia  then  no 
difficulty  in  the  proposition,  that  jmrisdi&« 
lion Bl^be  desived  by  the Oourt of  Ardiea 
firom  lettev^'of.iequeat  of  inferior  ttiint^ 
nahk(d)    .  . 

Uuk  iiichaTgeA  wUk  coete. 


1825 
June 


u 


TAKKEB  0*  BEA9V 


,  Actum  6y  wdareee  ^gamst  tmiorserofm 
IfUl  qfexchangCi  diskonow^  oh  preieiAimeni 
for  paypnent :  an  ai^efmeni  in  ike  dadamUen^ 
ifuxt  it  was  accepted  by  the  drawott  im«  ktU 
unnecessary  to  be  pxoe^  in  order  to  enabU 
the  plaintiff  ti^  recover* 

.  Declaration  in  assumpsit,  by  indorsee 
against  first  indorser  of  a  bill  of  egtchange*, 
slatad,  that  Challenger  drew  his  biU  of  ex- 
change,  and  directed  it  to  Mastefs,  wlio,  oH 
aig^t  thereof,  aeeepted  it  ;-^that  Challenger 
ii^rsed  it  to  the  defendant,  who  indorsed 
it  td  the  plaint^.  It  then  averred,  thattho 
bill  was  presented  for  payment,  and  dis* 
Imnovred,  and  notice  thereof  was  given  to 
the  defendant. 

Plea — ^The  genend  issue,  non  aseumpsU. 

At  the  trial  befbre  Mr.  Justice  Littledale,' 
at  the  London  sittings,  the  plaintiff,  proved 
the  drawing  .the  (hU  by  Ghwlenger^  the  in- 
dorsement l^  him  to  the  defendant,  the 
defendant's  indorsement,  and  the  dishonoor ; 
but  did  not  prove  the  acceptance  by  Masters. 
It  was  cdijectfld  that,  this  being  matter  of 
descriplkm  of  the  biU  deehured  upon,  the 
plaintiff  was  bound  to  prove  the  aD^ation^ 
tjumgh  unneonsary.  The  learned  Judge 
qvenukd  the  ohjeetkm,  but  gave  the  de* 
fendant  leave  to  move  to  enter  a  nonsuit. 
Verdict  fer  the  plaintlfE 
.  Mr*  CUtSy  WLem  moved  accordingly*— 
The  plaintiff  has  here  alleged  this  bill  to  be 
accepted,  and  though  that  is  unnecesaaiy, 
he  is  bound  by  the  deseription.  In  Jonee 
V.  Afor/^8K,  (1|.  an  action  by  an  indorser 
against  the  drawer,  on  acceptance  was  un- 

(3)  Sec  1  I3arn*ti   Ecclcti^i.-uitical   law,  8tli  edit. 
I.y  Tyrwhitt,  J9(). 
(1)  JCampb.  Rrp.4r4, 
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IteoefisarSy  stated,  but  the  hfltod-williog  tna 
not  prov^ ;  and  Lord  EUeoborough  held 
the  pkintiff  boniid  to  prove  it*  Nor  waa 
aity  BuhsequeiH  promise  by  a  defendant  ta 
pay  die  bill  proved  in  this  case,  so  as  to 
admit  the  acc€|)tance,  on  the  authority  of 
Lumlie  v.  Robert9on.  (2) 

Chief  Justice  AhhM. — I  am  of  opinion« 
that  die  allegation  of  acceptance  is  not  a 
^esci'iptioa  of  the  instrument.  It  might  be 
struck  out,  but  need  not  be  proved :  for 
the  fact  of  acceptance,  or  the  cobtrary,  does 
not  alter  the  indor$er*s  obligaiioo  to  pay 
the  biUi  if  the  drawer  does  not.  The  holder 
of  a  bill  need  not  present  it  for  aoc^tanoe 
before  it  become  due»  unless  he  thinks  lit. 
If  he  keeps  it  till  it  is  due,  and  it  b  not 
paid»  the  indorser  is  equally  liid)le  to  him 
whether  it  is  accepted  or  not. 
.  Mr,  Justice  Bayleif* — The  plaintifTs  right 
to  recover  j^iilst  the  defendant,  as  indorser^ 
does  not  depend  on  the  aUcgation  of  ac- 
ceptance, aod  need  not  be  proved. 

Rule  refused. 


1825. 
June  G. 


} 


BOBBiTt  V.  BOARD. 


/f  mere  declaration  by  a  defendant^  that 
he  would  so  arrange  his  chairs  that  the 
plnintiff  sluiuld  never  get  any  things  will  not 
entitle  tlie  plaintiff  to  sue  out  execution^  not^ 
withstanMng  a  writ  of  error. 

Mr,  Langslow  moved,  that  the  plaintiff 
It  be  at  hber^  to  sue  out  eyecudon  on 
a  judgment,  notwithstanding  a  writ  of  error, 
and  that  the  defendant  should  pay  the  costa 
of  the  applicadon.  It  aippeared»  on  the  af- 
fidavits of  the  phnndfr's  attorney  and  one 
Turle,  a  sheriff's  oiScer,  that  the  defendant 
bad  declared  he  would  so  arrange  his  afiain^ 
that  the  plaintff  should  never  get  any  thii^; 
and  that  he  would  be  d— d  if  ever  the  plav^^ 
tiff  should  caich  ope  farthing  out  of  hiniy 
(the  defendant,)  he  might  depend  on  it :  and 
it  was  also  sworn,  that  it  was  believed  die 
writ  of  error  had  been  brought  onl^  to  delay 
the  plaindff  in  suing  out  execution. ,  Hq 
oontended,  the  facts  brought  the  c^se  pre« 
cisely  within  the  rules  laid  down  by  the 
Court  on  several  occasions ; — But  per 

Chief  Justice  Abbott, — I  think  not :  the 
plMntiff  has  no  acknowledgment  by  the  tk- 

(«)  7  Eart,  ttSU 


fenlant,  that  the  writ  6f  error  w^,  or 
would  be,  brought  for  delay ;  and  aldiough 
k  may  be  true  the  writ  was  bMiAght  with 
diat  object,  yet,  as  it  does  not  appear  that 
the  defendant  has  admitted  such  to  be  the 
feet,  I  think  that  we  ought  not  10'  permit 
execudon  to  issue,  but  leave  the  writ  ta  be 
disposed  of  in  due  course  of  law  ;  for  the 
subject  has  a  right  to  the  writ  of  error, 
except  where  restrained  by  positive  sta- 
tute. (1) 

Rule  revised. 


1 825      C  '^^^^  BAHROW,  ADKnn^TRATmX 
J  7     i      ^'   JAMES  BARKOW,  0.  (/rOFT. 

"    V.  M ARSDSN  «-  CSDPT. 


A  judgwetU-roU,  signed  »nd  docketed  4ih 
February  1799,  viz,  ^  Hilary  tcrm.m  thai 
year,  and  cmrnedinnndera  Judge's  crder  in 
December  18^4,  is  eniitied  to  priority  ^ovev 
ajudgmenirM signed  let  February^  bnt noi 
docketed  iiU  2Ui  February,  1799,  when  k 
wai'Ctmied  in^ 

.  A  suit  in  Chancery  had  been  commence^ 
by  Ellen  Rogers,  administratrix  de  boms 
noHf  of  Sarah  Barrow,  administratrix  of 
James  Barrow,  against  the  above  John 
Marsden ;  and  by  a  decree  of  25t}i  Juna 
1822,  it  was  referred  to  the  Master,  to  take 
on  account  of  what  was  due  to  Ellen  RogerSf 
the  plaindff  in  equity,  and  also  to  John 
Marsden,  the  defendant  in  equity,  under 
two  judgments  obtained  in  tne  Court  of 
Kmg's  Bench  against  the  above  Croft,  by 
Sarah  Barrow  the  original  administratrix, 
and  by  John  Marsden,  as  well  as  to  state 
theprioridesof  such  judgments,  in  order  to 
the  marshalling  of  assets.  It  appeared  from 
die  4ay-book,  kept  by  the  deputy  clerk  of 

(1)  Just  ttiter  this  decision,  it  was  enacted  by 
Stat,  6  Geo.  4.  c.  96,  s.  1, ''  That  upon  any  judgmeut 
horaafter(Tis.  after  Julys,  18S5,  when  the  act  received 
the  rogfal  assent,)  to  lie  piven  in  any  of  the  courts  of 
record  at  Westaunst^,  in  aaj  penonal  action,  exe- 
cution shall  not  be  stayed  or  deji^ed  by  writ  of  eiror 
or  supersedeas  theriDupon,  without  special  order  of 
the  Court,  or  some  Judge  therfiof,  unless  a  recogni- 
sance, wiUi  condition  according  to  S  Jac.  1.  c  6,  in- 
litoled '  An  Act  to  avoid  uaneceflsaiy  Delays  of  £xe« 
cotion,'  be  first  acknowledged  in  the  same  court.*'  See 
also  Flanagan  v.Watkins,  Hil.  1823 ;  1  Bam.  &  Cress. 
Rep.  St^.— Per  Mr.  JuBiice  Bayiey.  S.  C.  1  Law 
Joum.  K.^.  1'16. 
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the  jud^ents,  that  both  judgments  had 
been  signed  in  Hikry  term  17i)9~^MMr8- 
den's  on  1st  February,  Sarah  Barrow's  on 
4th  February;  and  from  the  docket-book 
at  the  office  of  the  clerk  of  the  judgments, 
it  appeared,  that  Sarah  Barrow's  judgment 
was  docketed  on  the  same  day  it  was 
signed,  viz.  4th  February ;  whilst  the  de« 
fendant  Marsden's  was  not  docketed  till  the 
2 1  St  February,  when  it  was  carried  in.  The 
number-roll  of  Sarah  Barrow's  judgment  was 
212,—- of  Marsden's  judgment,  6d4.  The 
judgment  of  Sarah  fiarrow,  under  which 
the  plaintifF  in  equity,  EUen  Rogers,  claim- 
ed, having  been  thus  signed  last,  but 
docketed, first, (1)  it  was  discovered,  and 
relied  on  by  Marsden,  the  defendant  in 
equity,  tliat  the  roll  thereof  had  not  been 
carried  to  and  filed  in  the  Treasury  of  the 
Court  of  King's  Bench.  The  roll  itself, 
marked  212,  and  with  the  dates  of  its 
signing  and  docketing,  both  marked  thereon 
by  the  proper  officer,  having  been  found 
among  the  deceased  James  Barrow's  papers, 
a  summons  was  taken  out  abd  served,  and 
an  order  permitting  the  roll  to  be  carried  in 
was  thereupon  afterwards  granted  by  Mr. 
Justice  Bayley,  and  the  roll  was  accordingly 
carried  in  and  placed  among  the  rolls  of 
Hilary  term  1799. 

Mr,  Manning  for  the  defendant,  Mars- 
den, had  in  a  former  term  obtained  a  rule, 
calling  on  the  said  Ellen  Rogers,  (the  ad- 
ministratrix of  Sarah  Barrow)  to  show  cause 
why  this  order  should  not  be  discharged, 
and  why  the  judgment-roll  in  that  cause 
should  not  be  taken  off  the  file  of  this 
court ;  and  relied  on  Oades  v.  Woodward,  (2) 
There  a  judgment  signed  and  entered  in 
vacation  against  a  man  after  his  death,  as  of 
the  term  precedent  in  which  he  was  alive, 
was  held  a  good  judgment  of  such  preceding 
term,  though,  according  to  29  Car.  2.  c.  5. 
8. 14,  it  will  not  affect  purchasers,  but  from 
the  signing,  the  day  of  which  is  to  be  enter- 
ed on  the  margin  of  the  roU.  But  in  that 
case,  it  afterwards  appeared,  that  the  roll  on 
which  the  judgment  was  entered,  was  not 
brought  into  the  office  till  after  the  essoign 
day  of  the  subsequent  term,  for  which  rea- 
son the  Court  disallowed  the  filing,  since 
purchasers  or  others  might  be  prejudiced 
by  it. 

(1)  S4*e  Stattite  of  Fraudt,  29  Car.  t.  c.  3.  a.  14. 

(2)  t  Lord  Raym.  Rep.  849,  850,  7^6. 


Mr,  D.  F,  Jones  now  showed  cause,  and, 
as  to  the  case  cited,  pointed  out  a  fact 
which  distinguished  it  from  tlie  present,  and 
appeared  on  the  report  of  the  case  in 
Salkeld,  (d)  viz.  that  there  the  roll  was  not 
docketed  or  brought  in,  while  here  it  was 
duly  docketed  on  the  day  it  was  signed,  and 
so  became  a  record  of  the  court,  for  a  ctmeat 
to  purchasers,  within  29  Car.  2.  c.  8.  sec.  14^ 
though  it  was  not  lodged  in  the  tveaainry. 
The  number  of  the  pUuntiff's  roll  hmmg 
212,  while  Marsden's  is  684,  is  in  her  ftvour, 
for  the  priority  depends  on  the  time  the 
docket  piaper  is  tidcen  with  the  roll  to  the 
clerk  of  tJbs  judgments,  to  enter  the  docket 
and  mark  the  roll  accordingly.  The  ob- 
ject of  the  Docket  Act,  (4  &  5  W.  and 
M.  c.  20.  sec.  2.)  appears  from  Brace  v. 
Duchess  of  Marlborough,  (4) 

Mr,  manmngf  in  support  of  the  rule* 
urged  that  Marsden,  the  plaintiff  in  the  suit 
in  this  court,  and  the  defendant  in  equity, 
had  carried  in  his  judgment  within  the  time 
appointed  by  stat.  4  &  5  W.  and  M.  c.  20. 
sec.  2. ;  and  by  rule  of  Easter, — 5  W.  & 
M.  (5)  made  in  furtherance  of  that  act, — 
viz.  more  than  a  week  before  theessoign  day 
of  the  next  term,  viz.  Easter,  1799.  Now 
the  judgment  roll  of  Sarah  Barrow  had  not 
been  carried  in  till  24  years  after  judgment 
signed,  on  the  order  of  a  single  judge,  and 
without  leave  of  the  Court.  The  report 
of  OadesY.  Woodward^  in  Raymond^  does 
not  mention  the  fact,  that  the  roll  there 
brought  in  had  not  been  docketed,  as  is 
stated  in  Saikelds  report  of  the  case.  The 
Statute  of  Frauds  applies,  for  it  requires 
the  day  of  signing  judgment  to  be  marked 
on  the  mai^n. 

Mr,  Justice  Bayley, — ^The  judgment-roll 
may  be  a  judgment-roU,  though  it  be  not 
carri^  in. 

Mr,  Manning  answered,  that  the  roll  so 
carried  in,  as  of  Hilary  term  1799,  was 
within  the  judgment  of  Lord  Holt,  in  1  Sal* 
AeM,  that  a  post  terminum  roll  cannot  be  re- 
ceived without  leave  on  motion,  which  the 
Court  does  not  grant,  but  when  it  appears 
that  no  one  can  be  prejudiced,  for  it  is  dan- 
gerous : — Lord  Holt,  also  there  said,  that 
practice  should  never  have  his  consent  to 

(S)  1  Salk.  Rep.  87 ;  $  id.  116. 

(4)  $  Peere  WiUiaiaa'a  Reporta.  See  also,  vq1.1. 
id.  «78. 

(5)  See  Tidd,  ath  od.  788. 
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be  lilowed  agBin;  for  by  ka  metais,  the 
Statute  of  Frauds,  (S9  Car.  2.)  aod  act  fhx 
docketing  of  judgments,  (4  &  ^  W.  &  M.) 
would  be  frustrated. 

Mn  Jvslkce  Bayky, — ^Had  a  ^nsb^er 
awom  he  had  seurdied  and  eould  not  find 
such  a  judgment^  we  might  ha¥e  made  an 
order  to  bring  it  in»  or  to  have  the  roU  taken 
off  the  file,  if  it  had  been  put  on  aAerwards. 

Chief  Justice  AkboU. — It  is  OQBtended 
that  the  defendant^  Marsden,  stands  as  a 
judgment  creditor  against  the  rule  for  carry- 
ing in  this  roll  of  a  prior  judgment:  but  that 
is  not  so,  for  Sarah  Barrow's  judgment  had 
f  priority  qf  Ken  on  the  estate  from  the  day 
of  its  docketing.  The  case  of  Pearson  v. 
RamUngs/JS)  however,  (cited  TmU,  6th  edit. 
767.)  mese^  establishes  that  the  rolls  may 
be  brought  in  on  the  continuance  days  as  oi 
the  preceding  t^rm,  on  paying  a  post  ter-- 
mmum  fee,  6f  which  there  is  one  m  every 
term  after  the  jodgment  has  been  signed. 
Rule  discharged  without  costs-  (7) 


1835.     >     J 
June?.    S    ^^ 


re  BABBEB. 


Terms  on  which  a  prisotier  breaking  the 
R^desqf  the  Kiss's  Bench  prisom  may  be  re* 
stored  ti^  them, 

Mr,  Piatt  moved  for  a  rule,  calling  on 
the  marshal  of  the  court  to  restore  Barber 
to  the  benefit  of  the  rules.  The  applicant 
having  been  seen  out  of  the  rules,  by  a 
creditor^  the  marshal  was  filled  with  the 
debt,  and  confined  him  within  the  lyalls  of 
the  prisoQp  It  was  now  sworn,  that  the 
prisoner  had  on  that  occasion  broken  the 
rules,  in  ojder  to  settle  with  a  creditor. 

The  Court  reminded  Mr.  PlaH,  that  he 

(6)  1  Es^Vb  Roh  409. 

(7)  Hpdges  v.Templer,  6  Mod.  191;  per  Chief 
Justice  Holt — "  If  one  will  enter  n  judgment  as  o£a 
tenn,  b#  mdst  actually  enter  it  before  the  eaaoin  day 
of  tbe  succeeding  teiBi»  otherwiiM  it  shall  only  Mlate 
to  the  tenn  of  which  he  enters  it:  and  if  jnidpnent 
be  signed  in  Hilaty  term,  and  in  the  suhaeqaent 
vacation  the  defendant  sdl  lands,  and  before  the 
esMin  of  Easier  term  the  phontiff  enter  his  judg- 
ment, it  shall  affect  the  lands  in  the  hands  oi  the 
purchase!  $  and  if  one  eatet  judgment  so  in  TScatiQli, 
wlwn  indeed  the  party  was  dei^,  yet  if  he  was  fir* 
iag  in  the  preeodng  term,  the  jwlgment  is  good  by 
lektion." 

Vol.111.  K.B. 


might  have  day^niles  lor  that  purpose,  even 
if  ccmfined  in  the  prison. 

His  creditors  wUl  not  visit  him  in  prison^ 
but  he  can  receive  tfaein  within  the  rules, 
in  ordSr  to  a  setdement  of  his  affairs. 

Chief  Justice  Aiikott.  —  This  is  not  a 
ease  where  a  man  breaks  die  rules  on  the 
spur  of  the  moment  to  see  a  siek  friend  or 
rdation»  and  afterwards  calls  on  our  indul- 
gence to  protect  him  from  the  marriiars  ex« 
ereiae  of  the  rights  essentid  to  that  ofBcei'a 
security.  Here  the  prisoner  w6uld  violate 
the  rules,  and  then  have  them  again  for 
asking.  This  rvle  must  be  refused  at  pre- 
sent,—but  the  motion  may  be  renewed, 
when  ten  days  imprisomnent  within  the 
walls  have  been  sufieved. 

Rule  acdordingiy. 


1S25. 
June  7. 


} 


ANONTHOTTS. 


Costs  of  plea,  puis  darrein  continuance. 

Mr.  Chitty  moved  to  plead  puis  darrein 
continuance,  matters  of  defence,  whjch  had 
arisen  eight  terras  since  the  original  plea 
was  pleaded.  No  issue  had  been  joined 
thereon,  or  step  taken  by  the  plaintiff  since^ 
that  time  ;  therefore,  no  venire  having  been 
awarded*  he  moved  to  plead  in  bank.  (1). 
The  matters  intended  to  be  pleaded  had 
also,  in  fact,  arisen,  two  continuances  beforej 
the  application  to  plead  them  was  made. 
The  Court,  however,  granted  a  mle  nw,^  to 
plead  them  nunc  pro  tunc,  as  of  the  last  con'-- 
tinuance,  and  aflerwards  made  it  absolute  on 
payment  of  the  costs  incurred  since  the  in- 
tervening of  the  second  continuance.  (2) 


'U 


DBIX  V.  TAYLOm. 


1S«5 
June 

In  an  action  for  an  engraver^ s  hill,  the 
Court  wiU  not  compel  the  defendant  to  pro^ 
duee  the  oopper-'platefor  the  inspection  of  the 
fAnntiffi 

Mr.  Steer  moved  for  a  rule,  caHing  on  the 
defendant  to  produce  an  engraved  copper- 

(1)  See  5  Taunt.  Rep.  SSS ;  1  Archbold's  Prac- 
dioe,  900,  Snd  edit. 

(S)  See  S  Stanth's  ReporU  in  K.  B.  596 ;  f  TSdd's 
Piactioe,  7th  edit.  079. 
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plate  in  his  possession,  the  alleged  bad  exe- 
cution of  which  formed  the  defence  to  the 
action. — ^But 

Per  Curianu — It  is  always  necessary  to  go 
into  equity  to  compel  the  production  of  the 
defendant's  property  for  the  purposes  of  a 
plaintiff's  suit :  you  may  apply  to  the  defen- 
dant to  permit  an  inspection,  and  any  infe- 
rence from  his  refusal  may  be  left  to  the 
jury.  An  agreement,  in  the  custody  of  one 
of  the  parties  to  it,  must  be  produced  for 
the  inspection  of  the  other  party,  as  the 
common  property  of  both ;  (1 )  but  in  this 
instance,  it  would  be  primae  imwessioms  to 
grant  evidence  to  the  plaintin  out  of  the 
defendant's  hands.  Though  terms  may 
always  be  imposed  on  a  plaintiff,  that  does 
not  always  follow  as  to  a  defendant,  unless 
he  applies  for  a  fevour. 

Rule  refused.  (2) 


lSt5.      ") 
June  7,  8.  } 


RBX  V,  HO^tlKOBERT,  SMITH, 
AND   BOWLET. 


After  conviction  for  misdemeanor^  a  new 
trial  cannot  be  mooed  for,  till  the  defendant 
is  personally  in  court,  nor  will  his  cor^nement 
under  chil  process  excuse  him  from  the  rule. 

The  defendants  being  indited  for  con- 
spiring falsely  to  indict  Josiah  Taylor,  with 
intent  to  extort  money,  were  found  guilty  of 
conspiring  to  indict  with  tha^  intent,  but  not 

(1)  See  Blakey  V.  Porter,  1  Taunt.  Rep.  S86, — 
whert  the  ioatniment  ooaght  to  be  pirodaoed  waa  a 
lease  without  acoonteipait ;  King  v.  King,  4  Taunt. 
666,  where  there  was  only  one  executed  part  of  an 
indenture ;  Bateman  v.  Phillips,  4  Taunt.  157,  where 
only  one  part  of  an  unstamped  instrunient  was  signed, 
and  was  wrongfully  in  the  hands  of  the  defendant. 

(ft)  In  Street,  administratrix  of  Street,  v.  Brown, 
(T.  1815.)  1  Marsh,  610. ;  6  Taunt.  Rep.50«,  S.C. 
two  parts  of  a  charter  party  had  been  executed  in- 
terchangeably, and  one  party  bad  lost  his  part  at  sea. 
In  an  action  by  the  latter  for  breach  of  thb  charter- 
party,-  a  motion  was  made  for  the  defendant  to  pro- 
duce his  copy  for  inspection,  and  for  the  plaintiff* to 
take  a  copy  of  it,  in  order  to  enable  him  to  declare ; 
hut  Chief  Justice  Gibbs  said,  ''  I  should  Uke  to  hear 
from  the  other  nde,  whether  it  has  ever  been  deter- 
mined that  a  psrty,  by  bringing  an  action,  can  entitle 
himself  to  take  out  of  the  hands  of  the  other  party, 
that  which  is  necessary  for  Itim  to  prote  his  case." 
Thus  where  both  parts  of  a  bipartite  instrument  ap- 

Eear  to  have  been  executed  by  both  partiep,  who 
ave  each  had  a  part  in  theif  possession,  the  Court 
will  not  compel  either  to  produce  his  part  to  tnable 
the  other  to  proceed  agaiast  him  upon  it. 


of  falsely  conspiring,  <^r.  as  laid : — HeU 
that  this  was  a  verdict  on  which  the  judgment 
of  the  Court  might  be  grounded. 

The  defendants  were  indicted  for  the 
misdemeanor  stated  above,  and  found  guilty 
in  the  terms  above  stated. — On  Jime  7, 
when  Mr.  Denman  was  about  to  move  for  a 
new  trial  on  behalf  of  Smith  and  Bowley, 
Hollingbery  (for  whom  Mr.  Chitty  was 
counsel)  was  found  to  be  absent,  being  in 
custody  on  civil  process.  The  Court  ob- 
served, the  motion  cannot  be  made  in  his 
absence,  (1)  notwithstanding  the  reason  as- 
signed. Had  he  been  in  custody  on  criminal 
process  it  would  have  been  otherwise,  for 
he  might  have  been  charged  with  this  also. 

On  June  8,  Smith  and  Bowley  being  in 
court,  Hollingbery  was  brought  up  in  cus- 
tody of  the  gaoler  of  Whitecross-street 
prison;  and 

Mr.  Chitty  on  his  behalf,  moved  in 
arrest  of  judgment :  he  urged  that  the 
finding  of  the  jury  had  negatived  the  charge 
of  conspiracy  to  extort  money,  as  laid. 
The  simple  act  of  extorting  money,  here 
found,  was  justifiable  under  many  circum- 
stances, as  where  a  creditor  pressed  his 
.debtor.  Nor  was  it  so  far  illegal,  beyond  a 
civil  trespass,  that  a  conspiring  to  do  it 
would  support  an  indictment  for  coni^iracy : 
Rex  V.  Tumor  and  others,  (2)  Nor  is  that 
act  charged  as  done,  ^y  false  and  ill^al 
means,  as  it  ought  to  be  in  order  to  support 
such  an  indictment.  (3) 

Mr.  Justice  Littledale, — In  Comyn's  Di-- 
gest  (tit.  Esctortion),  extortion  is  described  as 
any  oppression  by  colour  of  justice  or  right. 

Per  Curiam, — ^This  was  an  indictment  for 
conspiring  falsely  to  indict  Taylor,  for  the 
purpose  of  extorting  money  from  him  ;  the 
jury  found  the  parties  guilty  of  conspiring 
to  indict  Taylor  for  the  purpose  of  extort- 
ing money.  Now  in  criminal  cases,  it  is 
sufficient  for  the  prosecutor  to  prove  so 
much  of  the  charge  as  makes  an  indictable 
oSence,  (4)  The  finding  of  the  juryi  proves 
the  defendants  guilty  of  conspiring  to  make 
a  charge  in  order  to  extort — which  is  in  it- 

(1)  S.  P.  Rex  e.Teal  and  othsrs,  11  East,  505. 

(2)  IS  East,  298. 

(3)  Bex  V.  Gill,  3  Bam.  &  Aht  Rep.  U. 

(4)  See  Hex  v,  £yaas,  S  Starkie,  NJ*.C.  (mt. 
Bayley,  J.)  55;  Kez.  v.  Pawsoii,id.  6$i  1  Phiiiipps 
00  £Tid.  193.  6th  edit 
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•elf  a  miadenieftnory  whether  the  charge  he 
true  or  false.  Besides,  the  third  count  is 
not  open  to  this  objection :  for  it  charges 
the  defendants  with  cdnspiring  to  indict, 
and  not  with  faUely  conspiring  to  indict. 
And  the  rule  is,  that  on  a  motion  in  arrest 
of  judgment,  if  one  charge  is  made  out  in 
any  part  of  any  one  count  so  as  to  constitute 
a  crime,  that  will  suffice  to  support  the  in- 
dictment without  proving  the  whole  count. 


June 


r.} 


BAROUOH  9.  WHITE. 


In  an  action  by  indorsee  of  a  promusory 
note,  payable  tvilh  interest  on  demand,  against 
the  maker f  the  plaintiff  proved  dealings  6e- 
tween  him  and  the  payee  to  a  consi&rable 
amount  before  the  note  was  indorsed^  but  gave 
noforther  or  direct  evidence  of  the  considera-' 
tion.  The  defondant  tendered  evidence  of 
declarations  made  by  the  payee  while  pos- 
sessed  of  the  note,  that  no  consideration 
passed  from  him  to  the  maker,  but  did  not 
call  the  poyce  as  a  witness,  though  he  was 
present, — The  declarations  were  held  inad-' 
missible  in  evidence,  as  the  plaintiff  could  not 
be  identified  with  the  payee,  nor  could  the 
note  be  treated  as  over^due  at  the  time  of  the 

Declaration — Assumpsit  by  the  plaintiff 
as  indorsee,  against  the  defendant  as  maker, 
with  others,  of  a  joint  and  several  pro- 
missory note  for  300/.  with  interest,  pay- 
able to  J.  Amitt  or  his  order,  on  demand. 

Plea — Non  assumpsit. 

At  the  trial  before  Chief  Justice  Abbott 
at  Guildhall,  the  plaintiff  proved  the  hand- 
writing of  the  drawer  and  indorser,  and 
also,  &at  he  had  paid  considerable  sums 
for  goods  procured  by  him  for  Amitt,  at 
Ainitt's  request,  before  the  note  was  in- 
dorsed ;  but  gave  no  other  or  direct  evi- 
dence of  the  consideration.  The  defendant 
tendered  evidence  of  declarations  by  Amitt, 
while  he  was  holder  of  the  note,  to  show 
that  he  gave  no  value  for  it  to  the  makers : 
but  Amitt,  though  in  court,  was  not  called 
as  a  witness.  The  evidence  was  rejected, 
because  it  was  not  shown  that  the  plaintiff, 
when  the  note  was  indorsed  to  him,  knew 
that  his  indorser  gave  no  consideration  for 
it, — and  the  plaintiff  had  a  verdict. 


Mr.  SerjeaiU  Cross  now  moved  for  a  rule 
nisi  for  a  new  trial,  and  contended,  that  as 
no  consideration  passed  between  the  original 
makers  of  the  note  and  the  payee,  the  de- 
clarations of  the  payee,  Amitt,  during  the 
time  that  he  was  holder  of  the  note,  should 
have  been  received  against  the  plaintiff  as 
indorsee.  There  was  no  case  precisely  in 
point ;  but  in  Pocock  v.  BUUng,{\ )  the  ques- 
tion incidentally  arose  in  the  Common  Pleas. 
It  appears,  from  what  was  there  said  by 
liord  Chief  Justice  Best,  that  the  declara- 
tions of  a  former  holder  are  admissions, 
though  it  is  not  shown  that  he  was  the  holder 
at  the  time  he  made  them;  but  are  only 
receivable  where  they  are  supposed  to  be 
adverse  to  the  interest  of  the  ptety  making 
them.  Here  the  defendant  proposed  to 
prove,  that  when  these  declarations  were 
made  by  Amitt,  he  was  the  holder,  and 
made  them  against  his  interest.  It  was  also 
contended,  at  the  trial,  that  if  there  was  no 
consideration  in  fact  between  the  original 
maker  and  the  payee,  the  defendant  was 
not  bound  to  bring  home  a  knowledge  of 
that  fact  to  the  plaintiff  in  order  to  resist 
his  claim.  The  plaintiff  was  liable  to  all 
objections  which  would  have  defeated  an 
action  by  Amitt,  for  he  was  here  in  the  same 
condition  with  an  original  payee;  a  note 
payable  on  demand  having  been  considered 
in  the  same  light,  in  this  respect,  as  a  note 
over  due — Banks  v.  Colwell,  {2)  — so  as  to> 
come  within  the  rule,  that  a  party  who^ 
takes  an  over-due  bill  or  note  takes  it  on 
the  credit  of  the  indorser ;  Brown  v.  Da»ies» 
(S)  In  the  latter  case,  Mr.  Justice  Ashurst 
remarks  on  the  suspicious  appearance  of  the 
transfer  of  a  note  which  is  over-due  at  the 
time. 

Mr.  Justice  Bayley, — These  declarations 
were  not  admissible  in  evidence.  In  cases 
of  this  kind,  you  must  identify  the  person 
who  made  the  declarations  with  the  person, 
who,  having  made  them,  sues  on  the  bill  or 
note ;  or  the  negotiability  of  these  instru- 
ments would  be  injuriously  checked.  In 
this  case,  had  the  plaintiff  been  identified 
with  Amitt,  or  had  it  been  directly  shown 
that  the  hitter  took  the  note  without  giving 
any  consideration  for  it,  or  after  it  became^ 

(1)  S  Binghun's  Reports  in  C.P.  269. 

(2)  Tried  before  Mr.  Justice  Bailer,  cited,  3  Term 
Ilq».80. 

(3)  3  Tersft  Kep.  60. 
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due,  the  cue  wouM  batre  been  very  cfifFe- 
rent.  But  though  no  direct  proof  is  heve 
given  of  a  .consideration  passing  from  the 
plaintiff  to  Amitt,  the  indorser,  yet  dealinos 
are  proved  between  them,  firom  which  the 
existence  of  a  valuable  consideraticm  may 
be  feirly  inferred.  Besides,  Amitt,  tihongh 
present,  was  not  cidled  as  a  witness.  Nei- 
ther could  this  note  be  considered  as  over- 
due, so  as  to  snpportany  argument  founded 
on  its  transfer  after  it  came  to  maturity. 
We  were  pressed  with  the  case  of  Banks  v. 
ColmeUf  in  which  Mr.  Justice  Bidler  is  said 
to  have  treated  a  note  payable  on  demand^ 
as  a  note  taken  by  the  indorsee  after  it  was 
due ;  but  we  do  not  know  all  the  circum- 
stances of  that  case.  The  note  might  have 
been  there  presented  for  payment  before  the 
indorsement,  and  dishonoured^  Indeed,  it 
is  stated  in  the  report,  that  several  payments 
had  been  made  on  account.  However,  no 
demand  was  proved  in  this  case,  and  the 
note  being  made  payable  wUh  hUeresi  to 
AmiU  or  order ^  midces  it  probable,  that  its 
protracted  negotiation  as  a  running  security 
was  contemplated,  and  intended  by  the  par- 
ties. This  is  not  like  a  banker's  cheque, 
where  payment  within  a  short  period  is  con- 
templated. The  argument  therefore,  foun- 
ded on  diis  note  not  having  been  indorsed 
when  over-due,  jfiuls.  On  the  other  point, 
the  principle  is  dear,  that  as  the  i^aintii^ 
the  indorsee,  is  not  identified  with  Amlt^ 
tiie  payee  and  indorsee,  who  made  certain 
declarations^  those  declarations  ore  not  re«- 
oeivable  in  evidence  against  the  plaintiff. 
The  evidence  therefore  was  properly  re- 
jected, and  the  verdict  ought  not  to  be 
disturbed. 

ilfr.  Justice  Holroyd. — I  am  also  of 
opinion  that  the  rejection  of  Amitt's  evidence 
was  right.  His  dedarations  were  only  re** 
oeivabk  in  any  case  as  dedarations  against' 
his  interest ;  but  as  a  preliminary  to  their 
admission,  it  must  be  seen  whether  Amitt 
was  living  or  dead.  In  evety  instance  in 
whichdeclarations  against  interest  have  beeti 
received,  it  has  been  shown  that  the  party- 
making  them  was  dead,  in  order  to  take  the 
proffered  evidence  out  of  the  rule  against 
itBceivii^  hearsay.  (4)  But  here  Amitt  was 
still  living  at  the  time  of  the  trial.  But  it 
is  argued,  that  this  is  a  note  over-due  at  the 

(4)  See  1  Phillipps  ou  £vid«  246,  et  ttq. 


lime  of  die  fndorMinent)  whldi  tt  parfy  tajikea 
with  all  fliidts.  I  thmk  it  cannot  be  oon- 
stdered  as  sndi»  for  Ae  ttanifei^  of  a  nose 
payable  on  deniand  is  not  open  td  the  sus- 
pidon  attached  to  the  indorsement  of  a 
note  payable  ata  parUcular  time,  and  c^r- 
due.  The  drettmstancas  of  the  case,  there- 
fore, are  not  sufficient  to  invdidale  the 
general  law— that  a  party  cannot  be  ad** 
mitted  to  prove  an  original  want  of  eonsi- 
deration  between  maker  and  payee,  against 
the  innocent  holder  of  a  note. 

ilfr.  Justice  LittleddU. — ^It  is  a  general 
rule,  that  when  a  person  is  liting,  and  he 
be  called  as  a  witness,  secondary  evidence 
of  his  declarations  made  at  another  time 
Cannot  be  received.  Thus  the  declarations 
of  a  tenant,  during  the  time  of  his  holding, 
that  he  rented  his  farm  of  a  certain  person, 
(5)  or  the  entries  of  a  steward  charging 
himself  with  sums  paid  in  satisfaction  of 
trespasses  on  a  certain  spot,  (6^  cannot  be 
received  in  evidence  of  seisin  or  a  landlord, 
or  of  soil  and  freehold  in  a  master,  unless 
the  tenant  and  steward  are  dead.  To  tliis 
general  rule  there  are  these  exceptions  :•— 
the  first  of  necessity,  where  the  party  mak- 
ing the  declarations  can  be  identified  with 
a  party  in  the  cause,  against  whom  they  are 
offered ; — ^now  that  was  not.  done  in  the 
present  case.  Its  second  exception  is,  where 
an  agent  is  allowed  to  give  evidence  for  his 
principal  without  cdling  the  latter. — ^Nor 
was  the  note  over-due  when  it  came  to  tha 
plaintiff's  hands,  bat  being  payable  on  de« 
mand  with  iniereat,  it  was  only  a  contintt* 
iiig  security  till  payment  was  denuuided  and 
refused. 

C^/*  i/twrm  if  66a<<.— I  observed  to  the 
jury,  as  to  the  evidence  of  some  considera« 
tioQ  having  passed  ftoax  the  plaintiff  to 
Arnitt.  The  only  point  adjudged  m  Poooek 
V*  BiUmg  was  this :— that  in  an  aodon  on  a 
bill  of  exchange,  dedarations  of  a  print 
holder  could  in  no  case  be  received,  uidess 
made  when  he  had  possession  of  ihe  hdL 
What  fdl  from  the  Lord  Chief  Justice  has 
been  relied  on^  as  t6  such  dedaratiaaw 
being  admissions,'  and  reodvable-wiien  ad^^ 
vevBe  to  the  interesta  of  ^  party,  making 

« 

(5)  Uncle  tr.  Watwa.  4  Taunton**  Eep.  16  i  Doe 
d.  Baggaller  v.  Jones,  1  Campb.  Rep.  367  i  Doe  d« 
Human  v,  rettett,  5  Barn.  Ac  Aid.  ttS, 

(«>  Batry  v.  Bebblngtonr,  4  TnM  B«p.  Hiifi 
Wynn  V.  TyEwfalti,  4  Baca.  &  Aid«  376. 


COURT  OF  KING'S  BENCH. 


2*i§ 


thein  ;  but  hte  words  on  the  snliject  Were 
extrajudidal,  and  put  in'  the  way  of  ithnr- 
traftion.  Such  rerasrks  hre  conshoitiy  and 
tisefiilty  nHlde»  in  o^d^r  to  eiticidate  points 
in  judgment,  but  are  riev^r  t^en  as  Mithd«- 
rhies  in  U^. 

Rule  refutidi 


I 


1825         I     ^^  TAUNTdW,   O^MT.    OltE  &C. 

June/.    ^  '  * 


ONE  fte.  in  a  cattse-^-^AirHlrdA 

V.  dOEORTH. 


^»  agent  m  town  for  a  plamtiff  attomeu^ 
Juu  a  lien  on  the  poetea,  far  Ids  coste  in  the 
cause f  though  the  plaintiff' dies  intestate  before 
the  agent  obtained  possession  <f  itf  for  his 
authority  is  exercised  beneficialfy  for  the 
admimstrators  of  his  principal  pro  tantoi 
and  is  not  revoked  by  his  death, 

Mr.  Carter  bad  obtained  a  rale,  calfing 
on  Mr.  Jeyes,  an  attorney  of  the  Court  ^ 
King's  Bench,  to  show  cause  why  he  should 
not  deli  Yet  up  to  J.  S.  and  O.  A.,  admini- 
strators of  J.  Taunton,  decease,  the  postea 
in  tt  certsdn  feigned  issue,  dfrected  by  the 
Exchequer  to  be  tried  in  a  suit  for  tithes, 
in  which  J.  Taimton  Waii  plaintiff,  and  Go- 
forth  and  others  defendants. 

Mr.  C,  F.  Witliams  now  showed  cause.—' 
Mr.  Jeyes  had  been  employed  by  Mr. 
Taunton,  who  was  also  an  attorney  of  the 
Court  of  King's  Bench,  to  conduct  the  suit 
in  the  Exchequer,  as  well  as  the  feigned 
issue,  as  his  agent.  Mr.  Taunton  obtained 
a  verdict,  and  died.  Mr.  Jeyes,  in  ignorance 
of  that  event,  afterwards  obtained  the  postea 
from  the  Associate,  and  now  claims  to  keep 
possession  of  it,  to  satisfy  his  lien  thereoni 
for  the  costs  due  to  him  lor  agency  in  the 
suit  in  the  Exchequer,  and  the  trial  at  law. 
He  cited  Stevenson  v.  Bldkeloch^^l)  where 
it  was  held,  that  an  attorney  has  a  hen  foe 
his  general  balance  on  papers  of  his  cUentf 
coming  to  his  hands  in  the  course  of  his 
professional  employment.  In  that  c^e  this 
mn  w^as  hteld  to  apply  to  a  lease,  deposited 
by  the  client  with  a  ereditbr  as  security  fbt 
a  debt,  afler  it  was  handed  over  to  the 
attorney,  on  ih&  debt  being  paid  off  by  him 
with  money  received  from  the  client. 
(i;iAfaal6&9Mw.  535. 


Mt.  Cdrter  for  the  i^dmh^i^tratord,  sup- 
ported the  hile. — ^The  it^testate,  Taunton, 
di^  on  th^  6(!h  No^^mbek'.  J^yes  fhe 
figent  gets  pos^ssibn  of  the  postea  on  th^ 
1 8th ;  and  die  question  is,  Whether,  hi^  au- 
ifhbrity  Was  not  then'  d^tennined.  Here  thb 
postea  is  detained  for  die  generid  balanbe 
due  ih>m  Tauiltdti  to  Jeyes:  whereai), 
^y  lien  which  msy  ^xisf  catV  b&  chimed 
at  tnoM,  only  in  redpe^t  of  die  trial  of  die 
issub  at  la#. 

Per  Cttf«iii;-^We  diiilk  that,  as  fkr  as 
die  quMtibti  of  lien  ot  nb  li^  extender, 
Mr;  Jeyes  must  b^  consid^i'ed  ni  thi^  attor- 
ney of  Mr.  Taunton ;  for  we  do  not  think 
that  that  g^leman's  death  Was  ^ttch  a  re- 
totatichr  of  Mr.  Jeyes's  authority  as  agent, 
^  presented  hinv.fh)m  exercising  it  in  an 
dfce  for  the  benefit  of  the  representatives  of 
hi^  principal,  viz.  by  obtaining  the  pOstea; 
Then,  as  to  the  amount  of  the  lietr  on  the 
postea,  we  think  it  extends  at  least  to  the 
tests  of  the  trial  of  the  i^sue.  Let  this  rule 
be  made  absolute,  subjeet  to  a  reference  to 
the  Master : — first,  as  to  the  an^bunt  of  the 
costs  of  the  triid  ;  and  secondly,  as  to  the 
rest  of  Mr.  Jeyes's  charges.  The  quesdon 
as  to  lien  in  respect  of  the  latter  must  rest 
on  any  thing  which  has  passed  between  the 
parties  respecting  them. 

Rule  absolute  accordingly. 


IS25.     \ 
e7.    i 


GREENING  V.   CLARK. 


Jane 

Trover  for  warrants,  or  orders  for  delivery 
of  Idc-dye.  P.  sold  to  the  plaintiff  some  lac^ 
ayey  lying  in  the  East  India  Company* s  warC' 
houses^  and  having  retained  the  delivery 
tvarfantSf  pledged  them  to  the  defendant  for 
5Q0L,  and  became  bankrupt  without  redeem-' 
ing  them : — The  property  in  the  warrants 
did  not  vest  in  his  assignees,  under  21  Jac.  I. 
C.19.  *.ll. 

Declaration'^lti  trover,  fcr  c^rtkin  East 
India'  Company's?  warrants  or  orders,  for 
delivery  of  a  quantity  of  lac-dye. 

Plea — General  issue ;  not  guilty. 

Evidence— Ax  the  trial  trfore  Chief  Jiis-' 
lice  Abbott,  it'  was  proved  that;  id  July 
18^d,  one  Philltpson,  who  had  purdiased 
some  lao-dye,  then  in  the  East  ln<&i  Com- 
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pany*8  warehouse,  and  received  the  warrants 
for  its  delivery,  sold  it  to  the  plaintiff; — an 
invoice  was  nuide  out  and  the  price  paid, 
hut  the  warrants  remained  in  PhiUipsoh's 
hands,  and  the  goods  as  before  in  the  East 
India  Company's  warehouse.  With  regard 
to  the  warrants,  it  appeared  to  be  the  course 
of  business  at  the  India  House,  that  when 
goods  are  deposited  in  the  warehouses, 
warrants  for  their  delivery  are  issued  to  the 
owners,  and  are  current  in  the  market,  being 
transferrable  at  pleasure  without  indorse- 
ment. The  goods  described  in  them  are 
delivered  out  to  the  bearer  presenting  them 
at  the  warehouses. 

On  7th  Sept.  1824,  Phillipson  having  still 
possession  of  the  warrants,  pledged  them  to 
,  Clark,  as  security  for  500/.  lent.  On  3th 
October  in  that  year  he  Became  bankrupt, 
and  on  the  18th  tne  phuntiff  demanded  these 
warrants  from  Clark,  who  refused  to  deliver 
them.  This  action  was  then  commenced : 
but  afterwards,  Clark  having  sold  other 
goods  in  his  hands  belonging  to  Phillipson, 
sufficient  to  reimburse  him  his  advances  on 
these  warrants,  offered  to  give  them  up  to 
the  plaintiff;  when  PhiUipson's  assignees 
claimed  the  warrants  as  the  property  of  the 
bankrupt.  The  defendant  having  filed  a 
bill  of  interpleader,  the  Vice  Chancellor 
ordered  the  assignees  to  defend  this  action; 
so  that  Clark  was  only  nominally  defendant 
on  this  record. 

The  Attorney  Qeneral^  for  the  assignees, 
objected  that  the  lac-dye  was  in  "  the  pos- 
session, order,  and  disposition"  of  the  bank- 
rupt, within  21  Jac.  1.  c.  IS),  sec.  11.  But 
the  Lord  Chief  Justice  directed  the  jury  to 
the  contrary. — Verdict  for  the  plaintiff. 

The  Attorney  General  (Copley)  moved  to 
set  aside  the  verdict,  and  for  a  new  trial, 
urging  that  stat.  21  Jac.  1.  c.  19.  sec.  11. 
was  made  to  guard  against  the  mischief 
arising  from  traders  obtaining  a  fidse  credit, 
by  having  other  persons'  goods  in  their  pos- 
session. Now  Phillipson  had  the  warrants, 
f .  e.  the  sjrmbols  of  property,  which  were 
current  in  the  market,  and  transferred  the 
goods  to  the  bearer,  so  as  to  give  him  a  &lse 
credit.  The  possession  of  Clark  was  that 
of  the  bsBikrupt,  for  this  purpose,  for  Clark 
had  no  property  in  them,  but  only  a  Hen. 

[Mr,  Justice  Bay  ley  ^ — Could  not  the 
pawner,  Clark,  bring  trespass  for  unlaw* 
fully  taking  away  these  warrants  ?] 


Not  without  the  right  of  possession.  (1) 
If  the  pri^erty  in  these  goods  is  held  not  tp 
be  in  the  bankrupt,  because  they  were  in 
possession  of  Clark  who  had  a  lien  on  thero, 
It  wiU  follow,  that  a  lien  on  a  bankruj^t's 
goods  lying  in  a  warehouse,  or  in  a  &ctor's 
hands,  for  dodc  duties  or  commission,  will 
equally  prevent  them  from  passing  to  his 
assignees. 

Chief  JuHice  AhboU* — ^No:  the  assignees 
would  have  the  same  rights  that  the  bank- 
rupt had.  All  die  world  would  know  that 
the  goods  were  in  the  factor's  hands,  or  re- 
mained in  the  docks  for  a  special  purpose, 
and  might  be  redeemed  on  paying  a  small 
sum  of  money.  But  here  is  a  pledge, 
where  the  bankrupt  must  manifestly  have 
paid  a  lam  sum  in  order  to  get  the  war- 
rants, novr  then  can  it  be  said,  whilst  that 
sum  was  not  paid,  Phillipson  had  the  pos- 
session, order,  and  disposition  of  these  goods 
at  the  time  of  his  bankruptcy  ?  I  do  not 
think  this  case  within  the  words  or  spirit  of 
the  act  of  James.  There  is  no  doubt  that 
the  plaintiff  was  not  prejudiced  in  his  right 
of  property  in  these  warrants  by  Phillipson's 
act  in  pledging  them,  and  niiffht  have  re- 
covered them  from  Clark.  'Dien  how  can 
we  say,  that  because  Phillipson's  bank- 
ruptcy intervened,  the  plaintiff  shall  lose  his 
right  of  action  ?  To  hold  that  he  should, 
would  be  a  monstrous  decision. 

Rulerefoied* 


1825 
June  9 
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Ex  parte  rabbits  thb  bldeb, 

BABBITS  thb   TOUNOEB,  AKP 
PABSOKS. 


The  order  and  adjudication  of  two  juHlces^ 
made  on  11  Geo.  2.  e.  19.  s,  ^%for  fraudor 
lently  and  clandestinely  removing  the  goods 
of  a  tenant f  not  exceeding  501,  in  value^ 
in  order  to  avoid  a  distress  for  rent^  need 
not  enumerate  or  specify  the  particular  goods 
alleged  to  have  been  removed^  but  nmst  find 
the  value  of  them. 

Two  justices  for  tlie  county  of  Somerset 
made  an  order  and  adjudication,  under  stat. 
1 1  Geo.  2.  c.  19. 8. 4,  in  the  following  form : 

(1)  Bat  ft  peison  having  even  an  illegel  poeseuion, 
may  mppott  treapaaa  af^ainat  any  penon  bat  the  legal 
owner:  1  JEnat,  244;  Cia  EL  819;  600.24.1.^ 
Haipur  9«  Chailesvordi/  poit. 
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**  Count;  of  Somerset,  to  wit. 

^'Whereas  John  Rabbits  the  elder,  of 
&c.,  hath  been  duly  charged  before  ns,  two 
of  his  Majesty's  justices  of  peace  for  the 
said  county,  (residing  near  the  place  where 
the  goods  and  chattels  hereafter  tnentumed 
were  found,  and  not  being  interested  in  the 
lands  or  tenements  from  whence  the  same 
were  so  removed,)  with  having  fraudulently 
and  ckndestinely  removed  and  conveved 
away  his  g^oods  and  chattels,  not  exceeding 
the  vahe  of  50/.,  from  a  fiirm,  lands  and 
premises,  called  &c.,  in  &c.,  now  or  late  in 
the  occupation  of  die  said  John  Rabbits 
die  elder,  to  prevent  A  B,  at  the  dme  of 
such  removal  and  conveying  away,  being  the 
landlord  of  the  said  John  Rabbits,  from  dis- 
training the  said  goods  and  chattels  for 
arrears  of  rent  then  due  to  him  the  said 
A  B,  for  the  said  farm,  lands,  and  pre- 
mises. And  whereas  William  Parsons,  of 
&c.,  and  John  Rabbits  the  younger,  of  &c., 
have  been  also  duly  charged  before  us,  with 
having  wilfully  and  knowingly  aided  and 
assisted  the  said  John  Rabbits  the  elder,  in 
so  fraiidulendy  and  clandestinely  removing 
and  conveying  away  the  said  goods  and  chat- 
tels, and  in  concealing  the  same ;  and  we  the 
said  jusdces  having  summoned  the  said  par- 
ties concerned,  and  examined  the  facts  and 
all  proper  witnesses  upon  oath,  and  it  ap- 
pearing and  being  frilly  proved  before  us, 
that  the  said  John  Rabbits  the  elder  did  so 
fraudttlendy  and  clandestinely  remove  and 
convey  away  the  said  goods  and  chattels  as 
aforesaid,  not  exceeding  the  value  of  50/., 
and  being  of  the  value  qfftlL  ;  and  it  also 
appearing  and  being  fully  proved  before 
us,  that  the  said  W.  P.  and  J.  R.  the  younger, 
and  each  of  diem,  wilfrilly  and  knowingly 
aided  and  assisted  the  said  J.  R.  the  elder, 
in  so  removing  and  conveying  away  the 
said  goods  and  chattels  as  aforesaid,  and  in 
concealing  the  same,  we  the  said  justices  do 

therefore,  this day  of ,  a.  d. , 

determine  and  adjudge  that  the  said  J.  R. 
the  elder,  W.  P.,  and  J.  R.  the  younger, 
respectively,  are  guilty  of  the  offence  with 
which  they  are  charged  as  aforesaid,  and 
that  they  are  hereby  convicted  thereof:  and 
we  do  hereby  order  and  adjudee  them  to 
pay  the  sum  of  42/.,  being  double  the  value 
of  the  said  goods  and  chattels,  to  the  said 
A  B  or  his  bailiff*,  servant,  or  agent,  on  or 
before  the'  fire. 

**  Given  upder  our  hands,*'  See, 


In  default  of  payment  die  defendants  were 
committed  to  the  house  of  correction,  at 
Shepton  Mallet,  in  the  above  county,  for 
six  months,  there  to  be  kept  to  hard  labour, 
unless  the  sum  awarded  was  sooner  paid. ' 

Mr,  Jeremy  novr  moved  for  writs  of  habeas 
corpora^  to  bring  up  the  bodies  of  the  de- 
fendants for  their  discharge,  on  the  ground 
of  an  alleged  defect  on  the  foce  of  the  above 
order.  That  order  professes  m  initio,  that 
it  will  afterwards  particularly  enumerate  and 
describe  the  g^oods  supposed  to  be  clandes- 
tinely removed,  ^hich  it  there  designates, 
in  the  first  instance,  as  the.  goods  hereafter 
mentioned;  but  it  never,  in  fact,  enume- 
rates any  particular  goods.  Here,  the  ques- 
tion between  the  parties  was,  whether  these 
very  goods  were  the  goods  of  the  tenant, 
or  of  another  person  who  lived  with  him ; 
and  it  was  therefore  most  important  that 
the  goods  should  be  specially  enumerated 
and  described,  that  the  defendants  might 
try  the  property  in  them,  on  appeal.  Whereas, 
by  this  mode  of  stating  the  order  and  ad- 
judijcation,  they  are  concluded,  and  have  no 
remedy  but  the  present.  Though  this  form 
of  order  is  agreeable  to  that  in  the  24th 
edit,  of  Burn's  Justice,  (1)  yet  the  form  of 
conviction  in  that  work  does  enumerate  and 
describe  the  goods,  though  no  appeal  is  pro- 
vided by  the  act  against  a  conviction  eo 
nomine ;  but  a  conviction  *in  the  nature  of 
a  mere  order  seems  there  contemplated. 
The  case  of  Rex  v.  Bissex{2)  certainly  de- 
cides that  this  proceeding,  under  1 1  Geo.  2. 
c  19.  s.  4,  is  a  mere  order,  and  therefore 
not  subject  to  the  same  strict  rules  of  con- 
struction as  a  conviction ;  but  it  is  submit- 
ted, that  in  order  to  convey  to  the  defen- 
dants a  definite  knowledge  of  the  specific 
goods,  with  the  fraudulent  removal  whereof 
they  are  charged,  each  article  with  its  value 
should  be  stated,  so  as  to  enable  diem  to 
appeal.  On  his  stating  that  those  goods 
were,  in  feet,  the  goods  of  a  person  who 
lived  with  the  tenant — 

Chief  Justice  Abbott, — ^That  fact  is  a  part 
of  the  merits,  and  quite  beside  the  present 
question — w^ich  arises  on  the  form  of  the^ 
order.  The  objection  is,  that  the  goods, 
in  the  first  instance  referred  to  as  the  goods 
"  hereafrer  mentioned,"  are  not  afterwards 
described :  (as  e.  g.  two  tables,  &c.)    But 

(1)  Vol.  i.  tit  Difltreu,  p.  903,  ^C.) 
(S)  Reported  from  Dr.  Uom'sMw.  1  Bum's  Jjait. 
by  Cbetwynd,  S4t]i  edit.  876.    S.C.  Sayer,  304. 
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the  statute  neitlier  requii^es  such  specific 
eDumeratioa  ai^  valuation  of  each  article 
supposed  to  have  been  frauduleojdy  re- 
roovedi  nor  would  it  be  reasonable  to  expect 
it.  The  defendants,  on  the  summons  before 
the  justipesy  might  have  proved  that  the 
goods  removed  were  not  the  property  of 
^he  tenant.  But  the  question  now  is,  whe« 
thj^ri  on  the  t^ce  of  this  orde^,  the  justices 
have  shown  sufficient  matter  for  their  juris- 
diction, and  have  confined  themselves  withia 
it.  I  think  they  have ;  &r  all  they  were 
required  to  do  by  the  apt  was,  to  Qnd  the 
value — which  has  been  distinptly  stated. 
Then  the  question  which  ren^ains  on  thia 
motion  in,  whether  or  not,  at  the  time  of 
making  dbe  distress,  therp  were  sufficient 
gpc^r^mainingtosatisfy  the  distress?  But 
that  is  a  question  of  merits,  triable  by  ih^, 
justices*  in  which  we  have  no  authority  to 
interpose.  The  defendant's  remedy  is  not 
in  tliis  mode  of  proceeding. 

Mr,  Justice  nayleyf— The  form  of  the. 
order  in  Burn's  Justice  has  been  here  pur- 
sued, and  appears  to  me  unobjectionable. 
Rex  V.  Middlehurst^i)  shows  that  an  order 
q(  justices,  whidi  is  good  in  substano^  is 
not  bound  to  that  literal  strictness  whicp  a 
conviction  requirps*  (4) 


June  14.  1    BaoiiBiii^n  «•  jmim,  bia<. 

Action  for  an  eicaper-^averring  t/te  origi^ 
na^  judgvueni  for  79/.,  in  Easter  temL,  5, 
Geo,  4t.'^th€tk  w  afpa9:4  ofexecvlifin  ia  T^i 
nitjf  termf  p  Geo,  4^^  for  the  danu^es  afoxei- 
said,  fas  if  on  a  judgm/s^t  in  scire  (kcias,). 
fvith  a  refere^e  to  thfi  record-r-ond  (her&i 
upon,  QUI  a  daif  n^etUio^edt  ^he  cammittitur 
of  the.  prismner  to.  tft^  custody  of  the  mars^ 
-—Jqstly^  the  esQ^t^  ir^HeJd^  thaf  it  wq^  tott 
necessary  tq  prote  that  a  s^p  facias  had. 
been  if^d  orii   tfte  judgnm4i  os  that  al- 
legation was   surplusage,  which  vsigh^  he, 
struck  oviofthe.  declaration. 

DeehsraHon^  in  ease,  stated — ^That  in 
Easter  term,  5  Oeo.  4.  the  plaintiff  recover- 

i 

($)  t  Bmr,  Rojv  899. 

(4)  See  Hex  v.  Llqyd,  Stnnge'?  Rep.  996 ;  Rex 
«.  Venables,  Strange.  650 ;  «  Lord  Raym.  1406.  S.C. 
]lexv.Pulfeine,lSaIk.llep.S69.  IVeflpass  Iie«  for 
taking  any  gpodi|  but  thoie  of  tl^e  tenant,  .under 
11  Geo.  S.  p.  19 !  Thomtoti  f,  Adiuna  <Uid  at^vi, 
5  Maale  k  Sel^,  Rep.  38. 


ed  in  the  King's  Bench,  i^gsinst  H.  ^.,  the 
Sj^m  of  79L,  as  by  the  record  ^nd  pir«vieed- 
ings  thereof,  still  rcviaining  in  the  said 
coi^rt,  appeared  ;-^that  afterwards,  ta  7Vh 
nity  term^  5  Geo*  4.  aforesaid,  such  ffo^ 
ceedings  were  had  in  the  nid  couit ; — thai 
it  was  considered  by  the  same  Courts  that  the 
jplakiUiff  should  hqn^  his  esfecutionagui^  ^ 
said  H.  W.  for  thp  dasi^ee  qfur^/taidf  a^r 
cording  to  tie  force^  ffffvih  oad  ^eot  of  the^ 
said  recovery^  bu  d^la^lf  of  the  said  if.  W^ 
as  by  the  record  of  th^  ^aid  last-meatianoA 
proceedinga,  still,  remaining  in  ^  said  (sourt 
of  our  Lord  tbe  Kii^i^  more  fully  and  afc 
large  appears ;  a«c{  ^^dipm,  qo  — 9e^ 
after  ^in  Triniu  term,  5  Gteo.  4,  afoce-^ 
said,  the  said  H.  W^  wa?  cominitted  tp  that 


custody  of  th^  sai4  defendant,  tl^n 
marshal  of  thie  icing's  Bench  prisoi^  tn 
auian,  for  the  ^umagieB  aforeaakly  then  ta 
nemain  till  he  should  satisfy  the  said  plain* 
tiff  for  the  said  danmges ;  but  thait  the  ^d 
defendant,  noli  regarding  the  duty  of  his 
office  as  marshal,  suffered  the  said  H.  W. 
tp  escape. 

P/tt^The  gentfrsl  issfie. 

At  Ae  trial,  before  Chief  justice  Abbott*, 
it  was  proved  that  H*  W.  had  surrendeved: 
in  discharga  of  bia  bail,  and  was  fiBa%' 
charged  in  ejoecution  on  i|n  ua^rlocu^ary* 
jiidgment.  Tha  priginal  judgment,  entry- 
of  render  and  qm^ttitur,  and  th^  efsieapa' 
pf  the  defendant,  vexf!  pooved*  but  no  judg* 
pient  j^  s^e  faiAu*  Tb^  de&94wt  qb» 
J9pted»  that  s^cb  proof  wa^  nefses^ary-  to, 
suatain  thi^  a^vernient ;  tbat  the  Cofurt  bad: 
ivwa^d|>d  execut|ipii  ^^mt  U%  W„.aiid  that 
he  wa^  /Aer^igi^n  pofi^mitted^  The  plaintiff: 
hi(d  a  v^rdict^  ivitb  l#a«re  ^  ^  4?^imda|iit» 
tQ,mo?«  tQ  ent(^  a'iMrnaMitf 

Mr,  ChUty  opw  shi»wis4  clause  agaioiri  atula: 
nirt,  obtajaed  acpordingly  by  Mr^  Gmmy^ 
-7-The^  oon^iajtmeiit  <4  H.  W,  t^^  4y^  c\^\g4^ 
of  the  m^Mrsbal  was  material,  a^d  d^ljt 
pnyved.    The  cs^ud^  of  ^^ion  does  npt  4e^> 
pe^d  on  whether  or  npt  a  sqire  fcfciM^  had 
issued  on  the  jvi^g^onH ;  thc^oi^  the  attsr 
g^tion  of  a  judgment  in  «cjre  fik^itfSt,  follower 
lag  the  description  pf  the  origii^  judj^eat, 
ipi^y  be  rejected  as  s^ui^ihMag^i  ai^d  0^ 
not  \>^  proved^    Tb^  ^it  of  ep^^^ution  an 
which  the  oomn^tmen^  tciol^  places  is  staled 
to  have  be^n  faMn^^.  9P^  tlii^  origU^  jvt^^ 
ment  for  damages  ;  nor  does  the  i^t^gatiMi 
of  the  comiqitmen^  ip4w  any  ons^tm  re- 
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Ference  to  the  judgment  in  scire  facias,  (1) 
for  the  word  thereupon  is  a  mere  method  of 
connecting  sentences.  They  cited  Wigley 
V.  Jones^  (2)  Peppin  v.  Sokmons,  (3)  and 
Sloddart  v.  Palmer.  (4) 

Mr.  Otamey  and  Mr.  Campbell,  in  sup- 
port of  the  rule, — ^The  judgment  in  scire 
Jdcias  was  essential  to  be  alleged  and  prov- 
ed. The  plaintiff  assumes  that  it  was  a 
material  allegation  ;  then,  can  he  aver  that 
which  had  no  existence?  for  the  word 
theresmom  connects  the  committitur  with  the 
scire  facias.  The  scire  facias  is  in  some 
degree  a  new  action,  on  which  the  judg- 
ment of  the  Court  is  given.  It  is  laid  down 
in  Roberts  v.  Pising,  (5)  that  after  a  judg- 
ment, if  the  plaintiff  within  a  year  sues  a 
scire  faci€u,  he  cannot  have  a  capias  after- 
wards within  the  year,  till  he  has  a  new 
judgment  in  the  scire  facias.  Thus  the 
ca.  sa.  here  must  be  founded  on  the  scire 
facias,  and,  by  consequence,  the  committitur 
also.  The  principle  of  Webbe  v.  Heme,  ((i) 
and  Turner  v.  Eyles,  (7)  strongly  supports 
this  argument — which  is,   that  you  must 

grove  substantially  the  material  stages  and 
nks  inducing  to  the  cause  of  action.  In 
the  cases  cited  on  the  other  side,  there  were 
in  fact  instruments  of  the  nature  pleaded, 
and  the  questions  were  of  variance  merely  ; 
but  here,  there  is  a  chasm  in  the  evidence, 
by  the  absence  of  proof  of  the  judgment  in 
scire  facias. 

Mr.  Justice  Bayley. — A  party  is  not 
bound  to  prove  an  immaterial  allegation 
merely  because  he  has  made  it,  unless  by 
his  pleading  he  has  made  a  material  allega- 
tion depend  on  it.  If,  after  striking  out 
the  immaterial  allegation,  he  can  leave  the 
declaration  good  in  all  its  parts,  then,  if  he 
support  the  material  allegation  in  proof, 
his  action  will  be  supported.  This  is  a 
doctrine  most  cleariy  explained  by  Mr. 
Justice  Buller  in  Peppin  v.  Solomons,  where 
be  cites  and  approves  of  Savage  v.  Smith, 
and  Bristom  v.  Wright.  (8)     Now  this  de- 

(i)  See  Savage  d.  Smith,  2  BURep.  as  commented 
OB*  5  Term  Rep.  498. 

(5)  5  East,  440. 

(3)  5  Term  Rep.  496. 

(4)  3  Bam.  &  Creaa.  Rep.  t. 

(5>  Trin.  IS  Car.  i.  B.  R. ;  1  Rolb^  Abr.  900. 
tit  Execatioa ;  11  Vin.  Abr.  tit.  id.  (Q.  a.) 

(6)  1  Boa,&Pol.  S81. 

(7)  3  Bos.  &  Pol.  456. 

(8)  Doagl.  Rep.  664. 

VDL.ni.  K.B, 


claration  states,  that  in  Easter  term  a  judg- 
ment was  recovered ;  that  in  Trinity  term, 
in  the  same  year,  there  was  an  award  of 
execution  by  the  Court,  and  thereupon  a 
committment  of  H.  W.  to  the  custody  of 
the  marshal.  These  averments  were  all 
proved,  but  no  judgment  in  scire  facias  was 
proved,  as  imported  from  the  allegation  of 
the  award  of  execution.  The  scire  facias, 
had  it  existed,  would  have  been  unneces- 
sary to  charging  in  execution,  as  a  year  and 
a  day  were  not  elapsed  since  the  judgment. 
Nor  does  the  word  thereupon,  in  the  state- 
ment of  the  committitur,  though  used  after 
the  award  of  execution,  tie  up  the  prior  ma- 
terial averment  of  the  original  judgment  to 
the  allegation  of  the  judgment  in  scire  fa-- 
das.  That  word  is  here  introduced  as  a 
particle,  showing  the  progress  in  the  same 
original  cause.  Thus  no  material  allega- 
tion depends  on  the  averment  of  the  judg- 
ment in  scire  facias  ;  for  the  mere  stating  a 
judgment,  and  that  the  party  was  afterwards 
charged  in  execution,  would  be  sufficient. 
Here  he  is  charged  in  execution  with  the 
damages  aforesaid,  viz.  the  damages  men- 
tioned in  the  original  judgment.  Had  the 
damages  aforesaid  differed  from  those  in 
that  judgment,  it  would  have  been  a  vari- 
ance.   Every  material  allegation  is  proved. 

Mr.  Justice  Holroyd. — 1  am  of  the  same 
opinion.  The  plaintiffmust  recover secu'ic^m 
allegata  et  probata,  and  not  on  one  record, 
after  going  on  another.  It  is  a  clear  rule, 
that  if  a  plaintiff  lays  more  in  a  declaration 
than  the  gist  of  the  action — as,  for  example, 
in  aggravation  of  damages  in  trespass — then, 
if  so  much  is  proved  as  would  maintain  the 
action,  and  the  jury  find  the  damages  ac- 
cordingly, the  Court  is  bound  to  affirm  the 
verdict.  All  the  allegations  in  the  declara- 
tion, material  to  the  cause  of  action,  are 
proved  ;  that  is,  the  original  iudgment,  and 
commitment  in  execution  thereon.  The 
words  in  the  statement  of  the  committitur, 
that  the  party  was  thereupon  committed,  are 
only  an  allegation  of  fact,  and  not  descrip- 
tive of  the  record  on  which  the  party  was 
committed.  It  was  therefore  unnecessary 
to  prove  a  scire  facias. 

Mr.  Justice  LUtledale. — ^The  award  of  a 
scire  facias,  if  it  ever  took  place,  was  quite 
unnecessary ;  and  even  supposing  that  it 
had  taken  place  in  a  Cnse  where  execution 
had  not  been  taken  out  till  t  year  and  a  day 
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bad  expired,  it  would  not  be  necessary  to 
state  in  the  award  of  execution  that  the 
judgment  had  been  so  revived.  A  party 
may  not  issue  execution  except  within  a 
reasonable  time  after  judgment :  the  8tat« 
Westm.  I.  13  Edw.  1.  c.  45.  allows  him  to 
do  so  by  scire  facias,  where  a  year  and  a 
day  had  elapsed  ;  hut  if,  disregarding  that 
statute,  he  issues  execution  aAer  a  year  and 
a  day  without  a  scire  facias,  that  is  onlv  an 
irregularity  in  practice,  to  be  remedied  on 
motion,  and  not  varying  the  marshal's  duty 
to  keep  the  prisoner  in  custody  when  there. 
There  are  many  cases  in  which  execution 
may  be  taken  out  afler  the  year  and  a  day, 
without  a  scire  facias ;  as,  e.  g,  where  a  ca^ 
sa.  is  taken  out,  but  cannot  be  executed 
within  the  year ;  so  where  a  judgment  with 
a  cesset  executio,  or  where  a  writ  of  error 
or  injunction  have  delayed  the  plaintiff  from 
taking  out  execution  within  the  year,  with- 
out laches  on  his  part.  Now,  if  the  scire 
facias  was  unnecessary,  a  judgment  in  scire 
facias,  and  an  award  of  execution  on  that 
judgment,  would  be  equally  unnecessary  to 
oe  alleged  ;  and  the  defendant  might  have 
moved,  that  the  declaration  be  referred  to 
the  Master  to  strike  out  this  statement  for 
superfluity.  The  word  *'  thereupon  '*  has  no 
such  technical  meaning  as  *'  upon  award  of 
execution,*'  but  only  means  to  denote  the 
next  step  the  plaintiff  is  about  to  take  in 
laying  the  allegations  in  the  declaration. 

Rule  discharged. 
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A  nat  moved  to  be  owner  of  a  check  drawn 
on  a  banker,  payabU  to  bearer.  Five  days 
after  its  date  it  was  tendered  inpayment  for 
goods  to  B,  a  tradesman,  who  gave  his  cuS' 
tomer  cash  in  change  for  it,  ajter  deductinjg 
the  price  of  his  goods.  B  presented  it  the 
next  day,  and  received  the  amount.  It  Sd 
not  appear  how  the  check  passed  out  of  A's 
possession  : — Held,  First,  tnat  in  an  action  by 
A  against  B,for  money  had  and  received  by 
him  to  the  use  of  A,  the  jury  wer^  rightly 
directed  to  Jind  for  the  viaintiff,  j/  they 
thought  the  defendant  Kaa  taken  the  check 
under  circumstances  which  ought  to  have  ex* 
tiled  his  suspicion^     Secondly,  that  the  de* 


fendant  having  t4Jdng  the  cheek  JLce  days 

after  it  was  due,  the  ptaintyfhad  done  enough 
hy  proving  that  he  once  had  a  property  in  it, 
witnout  showing  horn  he  lost  it. 

Declaration — Assumpsit  for  mopey  bad 
and  received  by  the  detendanta,  to  the  use 
of  the  plaintiff. 

Plea — Non  assumpsenaU, 

At  the  trial  before  Chief  Justice  Abbott, 
the  following  facta 'were  proved :— -On  16th 
November  1 824,  the  plaintiff  received  a 
check  for  50L  drawn  by  bis  brother  on  the 
firm  of  Pole  &  Co.,  payable  to  the  plaintiff 
or  bearer.  About  four  o'clock  in  the  even- 
ing of  22d  November,  a  woman  of  respect- 
able appearance  came  to  the  defendant*^ 
haberdashery  shop,  and  having  purcliaaed 
goods  to  the  amount  of  6L  lOs.,  tendere4 
in  payment  the  above-mentioned  check. 
Before  the  change  was  given  her,  soipe  ques- 
tions respecting  her  station,  name,  and  ad- 
dress, were  asked  her.  She  answered  with- 
out  embarrassment,  that  she  was  an  upper 
servant  in  a  gentleman's  family ;  and  o^ 
being  requested  to  writie  her  name  aiid  ad- 
dress on  the  check,  she  said  she  was  a^ 
indifferent  writer,  and  requested  the  shop; 
man  to  write  it  for  her,  wnich  he  did  frcuop 
her  dictation.  The  change  was  then  gtv^n 
her,  and  she  carried  away  the  goods  she 
had  bought,  declining  to  have  Uiem  sent 
for  her  to  her  abode.  On  the  next  morn- 
ing (the  Sdd  November)  the  check  was  pre- 
sented at  Pole  &  Co.'s,  and  paiyl  withoui 
objection.  On  the  25th  INovember,  th^ 
plaintiff,  for  the  first  time,  gave  notipe  ijf 
Pole  8c  Co.  not  to  pay  this  check  when'pr^ 
sented.  The  defendants  gave  the  above 
account  of  the  manner  in  which  tliey  had 
become  possessed  of  it ;  and  a  fru ideas 
search  was  made  afler  the  woman  at  the 
address  s^e  had  given.  No  proof  was  giye^ 
of  the  manner  in  which  the  check  had  pau; 
ed  from  the  plainti^*s  hands.  It  was  there- 
upon contended  by  the  defendants*  co^nsel^ 
that  the  plaintiff  ought  to  be  nonsuited  : — 
First,  because  they  had  bond  fide  taken  the 
check,  and  given  the  full  value  fi>r  it.  Se- 
condly, because  there  was  no  evidence  that 
the  plaintiff  had  lost  or  been  irohlie^ '  of 
the  dieck,  so  as  to  rebut  the  presuipptipn, 
that  the  woman  who  presented  it  had  aMod 
title  to  it.  The  Chief  Justice  overruled  Uiese 
objections,  and  lefl  it  to  the  j^iry,  o^  the 


COURT  OP  KINGS  BENCH. 


235 


evidence,  to  say  whether  the  defendants  had 
i^t  been  guilQr  of  negligence.  For  if  they 
thought  that  this  check,  presented  six  days 
after  it  was  drawn,  was  tendered  under  cir- 
CQtnstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  man  of  business, 
the  plaintiff  would  be  entitled  to  their  ver- 
Act,  though  there  might  be  no  evidence 
thtix  the  defendants  had  acted  fraudulently. 
Tlie  juiy  found  for  the  plaintiff^. 

The'  Common  Serjeant  (Mr.  Denman) 
moved'  for  a  new  trial  on  two  grounds : — 
First,  that  the  plaintiff  had  made  out  no 
title  to  recover  ;  and.  Secondly,  for  a  mis- 
direction. As  to  the  first  point,  he  urged, 
that  the  plaintiff  could  only  be  entitled  to 
recover,  on  the  ground  that  the  check  was 
l6st  by  accident  or  theft,  or  was  obtained 
from  him  by  fraud,  between  the  16th  and 
2!2d  November  1824  ;  but  there  was  no  evi- 
dence of  the  manner  in  which  it  passed  from 
hfs  hahds.  Consistently  with  the  evidence 
given,  the  woman  who  presented  it  must  be 
ukken '  to  have  received  it  in  the  common 
cbiirse'  of  cm;ulatioh,'  after  the  plaintiff  him- 
si^lf  had  paid  it  away,  or  to  have  cashed  it 
as  his  agent.  Nor  did  '  the  plaintiff  appear 
to  have  acted  with  that  promptitude,  as  to 
stbpping  the  check,  which  was  to  be  ex- 
pected if  it  had  been  lost  or  stolen.  On 
the  other  point,  of  misdirection,  he  said,  that 
the  true  question  for  the  jury  was  not, 
Whether  the  defendants  acted  without  due 
caution,  but  whether  they  had  acted  nuM  ' 
fde ;  for  if  they  had '  not  acted  maid  Jide, 
they  have  answered. the  action  by  proving 
that  there  was  no'  fraud,  bnd  that  a  ^11  con- 
sideration was  given  for  the  check.  Nqr 
does  the  fact  of  the  check,  being  dated  five 
days  previous  to  the'  defendants'  obtaining 
pbssessibn  of  it,  suffice  to  raise  any  imputa- 
tion of 'mala  fides  on  their  part.  Till  the' 
case  of  GiU  v.  Cuhitt,  (1)  it  was  considered 
that  a  party  taking  a  bill,  note,  or  check, 
bdnd  fiaef  aiid  for  valuable  consideration, 
might  recover  on  it,  thoush  by  a  want  of 
extreme  caution  in  examining  the  title  of 
the  party  from  whom  he  took  it,  the  interest 
of  a  thii'd  person  might  be  incidentally 
injured. 

[Mr.  Justice  Bayley. — ^That  case  shakes 
no  former  doctrine  of  law,'  for  it  turned  on 


the  fact,  that  the  plaintiff  took  the  bill  out 
of  the  usual  course  of  business.] 

Whether  this  mode  of  leaving  the  case  to 
the  jury  was  warranted  by  that  decision  or 
not,  the  total  absence  of  mala  fides  should 
have  also  been  left  to  them  as  a  material 
part  of  the  transaction,  for  mere  negligence 
on  the  defendants'  part,  supposing  their 
suspicion  might  have  been  excited  under 
the  circumstances,  ought  not  to  affect  the 
verdict.  He  cited  Miller  v.  Racejljt)  Grant 
V.  Faughan,  (3)  Peacock  v.  BluMes,  (4) 
Lawson  v.  fVeston,(5) — Egan  v.  ThrelfalllO) 
turned  on  the  mala  fides  of  the  defendant, 
.which  was  there  proved. 

[^Mr,  Justice  Baylei/. — ^If  a  party  takes 
ah  overdue  bill,  he  takes  it  at  all  hazards. 
Now  a  banker's  check  ought  to  be  carried 
in  promptly  for  payment,  and  not  to  be 
given  a  current  circulation.  For  if  a  payee 
keep  a  check  for  several  days,  and  the 
bsuiker  fail  in  the  interim,  the  loss  would 
fall  on  the  holder.  Nor  ought  a  tradesman 
to  cash  a  check  of  several  days  old,  with- 
out exercising  common  caution  before  he 
takes  it.] 

It  is  not  uncommon,  notwithstanding  the 
risks  alluded  to,  to  keep  a  check  for  seve- 
ral days  before  presenting  it.  Then  who  is 
here  to  bear  the  loss?  the  party  who  has 
given  a  valuable  consideration  for  the  check, 
or  the  original  payee  who,  instead  of  pre- 
senting it  for  payment  at  a  reasonable  time, 
keeps  It  till  probably,  by  his  own  negligence, ' 
it  becomes  current  f 

Chief  Justice  Abbott,— The  defendants' 
counsel  observed  to  the  jury  at  the  trial, 
that  there  was  no  proof  of  the  loss  of  the 
check.  To  this  th^re  was  made  for  the 
plaihtif]^  what  appeared  to  me  a  sufficient 
answer,  viz.  tliat  as  the  plaintiff  had  proved 
his  property  in  the  check  by  calling  the 
drawer,  the  onus  lay  on  the  defendants, 
satisftictorily  to  make  out  that  they  came 
by  it  lawfully.  We  will  consider  our  opinion, 
whether  the  plaintiff  should  not  have  given 
some  evidence  of  the  manner  in  which  the 
check  lef^  his  possession.  On  the  second 
point  BO  strongly  urged  by  Mr.  Denman, 

(S)  1  Bur.  459. 
S)  SBoiT.  15,  16. 


K 


0)  3  Bam. 
•B.'p.  48. 


&  CreM.  466.    S.  C.  3  Lftw  Joan. 


(4)  DoiigI.611. 


(5)  4Esp.C.N.P.  56. 

(6)  5  Dowl.  &  Ryl.  Rep,  .*;?6,  tu 
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I  understand  my  learned  Brothers  to  be 
quite  satisfied,  and  I  give  no  opinion. 

Mr.  Justice  Bayley, — I  am  of  opinion 
that  the  second  point,  of  misdirection,  ia 
clearly  against  the  defendants  ;  and  that  the 
case  was  even  left  to  the  jury  more  favour- 
ably for  them  than  they  were  entitled  to. 
No  question  could  be  raised  in  this  case,  if 
the  distinction  between  bills  of  exchange 
and  promissory  notes,  when  current,  and 
the  same  instruments  when  overdue,  was 
attended  to.  Now  the  check  here  drawa 
was  not  intended  for  circulation,  but  for 
immediate  payment ;  and  it  is  the  well- 
known  duty  of  the  person  who  receives  it, 
to  present  it  for  payment  on  the  same  or  the 
next  day.  Afler  that  time  it  stands  in  the 
same  situation  as  an  overdue  bill.  Nor  can 
the  party,  who  then  takes  it,  have  a*  better 
title  than  the  party  from  whom  he  received 
it,  and  will  be  aifected  by  any  infirmity  in 
the  title  of  the  latter.  Here  the  check  is 
drawn  on  16  th  November,  but  is  not  offer- 
ed in  payment  to  the  defendants  till  the 
iSt^.  This,  tlien,  was  like  a  bill  overdue  ;  . 
and  in  order  to  establish  a  right  against  the 
loser  of  the  check,  the  defendants  ought  to 
have  shown  that  they  took  it  within  such 
a  Ume  as  would  have  enabled  them  to  sue 
on  it. 

Mr,  Justice  Holroyd, — I  am  of  the  same 
opinion,  that  this  must  be  considered  in  the 
same  light  as  an  overdue  bill  of  exchange 
or  promissory  note.  No  position  is  better 
established  than  this,  that  a  person  incauti- 
ously taking  such  a  security,  takes  it  at  his 
penl.  In  most  of  the  cases  where  a  bill  or  note 
naa  been  lost  or  stolen,  it  has  not  been  then 
due,  so  that  the  party  who  took  it,  received 
it  in  the  common  course  of  business,  so  as  not 
to  raise  the  question  of  bona  or  nuUa  Jides. 
So  bankers'  notes,  not  payable  to  any  par- 
ticular person,  would  stand  on  the  ground 
of  instruments  in  the  ordinary  course  of 
circulation;  and  less  vigilance  in  taking 
them  might  be  reasonably  aHowed.  Now 
in  «this  case  the  check  is  payable  imme-  . 
diately,  and  tlie  circumstance  of  its  being 
presented  the  day  afber  it  was  drawn,  ought 
to  excite  suspicion ;  but  as  in  this  case  it 
was  not  taken  till  several  days  had  elapsed, 
I  am  quite  sure  tliat  more  than  a  reasonable 
time  for  presenting  it  for  payment  had 
elapsed,  and  the  defendants  therefore  took 
it  at  their  peril. 


(Mr,  Justice  Lkikdale  was  absent.) 

June  18. — ^The  opinion  of  the  Court  on 
the  other  point  was  this  day  delivered  by 

Chief  Justice  Abbott. — We  have  consider* 
ed  the  question,  whether  it  was  necessary 
for  the  plaintiff  to  show  the  time  and  man* 
ner  in  which  the  check  passed  out  of  his 
hands.  It  was  proved  by  the  drawer,  the 
brother  of  the  plaintiff,  that  he  gave  it  to 
the  {daintiff,  so  that  its  property  vested 
originally  in  him.  It  came  to  the  defen- 
dants* hands  five  days  af^r  it  was  so  given 
to  the  pUuntiff,  and  afker  payment  might 
have  been  demanded  of  the  bankers,  on 
whom  it  was  drawn.  I  fully  concur  in  the 
opinion  already  expressed  by  my  learned 
Brothers,  that  a  check  drawn,  payable  to 
bearer  on  demand,  and  coming  to  the  hands 
of  another  person  so  many  days  afWr  its 
date,  is  to  be  considered  as  an  overdue  bill 
or  note,  so  as  to  render  it  incumbent  on  the 
holder  to  prove,  that  the  person  from  whom 
he  took  it  had  a  good  title.  TherefiNne  we 
are  not  bound,  in  the  present  case,  to  lay 
down  any  general  rule  as  to  this  particular 
description  of  instrament.  1  should  be  un- 
willing judicially  to  lay  down  any  rule  which 
w.ould  make  it  imperative  on  the  loser  of 
property,  in  all  cases  to  show  how  he  parted 
with  the  possession,  in  order  to  make  out 
his  right  against  the  party  who  has  the  pos- 
session in  fact.  Suppose  a  watch  is  taken 
privily  from  the  person  or  escrutoire  of  the 
owner,  his  evidence  would  not  be  adnussible 
to  support  his  action  of  trover ;  and  yet  he 
is  the  only  person  who  knows  any  thing  of 
the  loss.  Suppose  a  horse  taken  out  of  a 
field  during  the  night;  the  owner  would 
have  great  difficulty  in  showing  how  he  was 
deprived  of  the  possession  or  parted  with 
it ;  in  other  words — how  the  thefl  was  com- 
mitted ; — ^yet,  if  the  argument  used  in  the 
present  case  was  to  prevail,  he  could  not 
establish  his  title  to  the  horse  without  ad- 
ducing such  evidence.  The  effect  of  laying 
down  any  such  general  rule  would  be,  that 
a  party,  having  the  possession  of  lost  or 
stolen  property,  might  say  to  the  owner — 
"  Show  me  how  you  lost  it,  before  I  restore 
it ;"  but  we  do  not  afiect  to  propound  such 
a  doctrine.  It  is  sufficient,  m  order  to  de- 
cide this  case,  that  the  plaintiff  having  shown 
the  property  of  this  check  to  have  once  been 
in  nimi  the  defendants,  who  had  taken  it 
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when  oTerdue^  were  bound  to  make  out 
that  the  party,  from  whom  they  received 
it,  had  a  good  title  to  it. 

Ruk  refused. 


1825. 
June  14 


>     Practice, — anonymous. 
In  ejectment.     Sticking  up  declaration. 


Ejectment  for  a  house — On  affidavit  that 
it  was  shut  up,  and  (hat  three  or  four  sepa- 
rate applications  had  been  made  there  to 
serve  the  declaration ;  but  that  the  tenant 
kept  out  of  the  way,  a  rule  msi  was  granted, 
to  show  why  the  sticking  the  declaration  on 
the  principal  doors  should  not  be  deemed 
good  service. 

(Mr,  Chilty  for  the  lessor  of  plaintiff.) 


1825.      7      p      .• 
June  U.  S     ^'^«^'«^^— ^^o^™^'^'' 

Where  personal  service  is  evaded, 

A  rule  for  an  attachment  having  been 
granted,  personal  service  was  evaded  by  the 
party's  riding  away  at  a  swifl  rate  from  the 
cierk,  who  was  about  to  serve  it.  On  these 
facts  being  stated  by  Mr,  Robinson^  the 
Court  ordered  the  service  to  be  made  on 
the  defendant's  agent ;  and  that  a  rule  should 
be  moved  for  to  show  cause  why,  under  tlie 
above  circumstances,  that  service  should 
not  be  deemed  good  service. 


1835 
June 


15.  3 


NEALE  r.  ISAACS. 


An  original  order  for  the  discharge  of  a 
prisoner,  made  by  the  Court  for  the  relief  of 
Insolvent  Debtors,  and  delivered  to  thejailar 
ifi  whose  custody  he  was,  who  thereupon  dis-' 
charged  him,  and  produced  the  order  at  the 
trial,  is  evidence  of  his  discharge^  according 
to  53  Geo,  3,  c,  102.  s,  10,  so  as  to  make  his 
future  property  liable  to  creditors  upon  his 
subsequent  bankruptcy,  where  his  estate  did 
not  pay  1 5s,  in  the  pound,  though  no  copy  of 
such  order  of  discharge,  signed  and  certified 
by  the  officer  of  the  Court,  was  produced,  ac^ 
eerding  to  53  Geo,  3,  c,  1 02.  s,  24,  or  1  Geo,  4. 
r.  il9.  1.45. 


Declaration — Indebitatus  assumpnt,  for 
119/.,  for  goods  sold  and  delivered. 

Plea — That  the  defendant  had  obtained 
his  certificate  under  a  commission  of  bank- 
rupt, awarded  against  him  since  the  cause 
of  action  arose.     Issue  thereon. 

Evidence — in  February  1823,  the  goods, 
were  sold  to  the  defendant  by  the  plaintiff. 
In  April,  the  defendant  was  duly  declared, 
a  bankrupt,  obtained  his  certificate,  and  paid 
nothing  under  his  commission.  But  stat. 
5  Geo.  2.  c.30.  s.9.(l)  provides  that  the 
future  effects  of  a  bankrupt  discharged 
under  any  insolvent  act  shall  remain  liable 
to  his  creditors,  unless  he  has  paid  1 5s,  in 
the  pound  under  the  commission  ;  and  the 
plaintiff  called  the  jailor  of  Lancaster  Castle 
to  prove,  that  the  bankrupt  (defendant)  had 
been  discharged  in  1815,  under  53  Geo.  3. 
c.  102,  the  insolvent  act  then  in  force.  The 
jailor  produced  the  order  of  the  Court, 
delivered  to  himself,  for  tlie  discharge  of, 
the  defendant,  and  under  which  he  was 
discharged.  It  recited,  "That  upon  the 
hearing  of  the  matter  of  the  petition  of  the , 
prisoner,  the  Court  ordered  and  adjudged 
the  prisoner  entitled  to  the  benefit  of  the , 
act ;  and  it  appearing  that  the  prisoner  had 
in  all  things  conformed  to  the  directions  of 
the  Court,  and  the  act  of  parliament,  the 
Court  ordered  the  prisoner  to  be  forthwith 
discharged  from  custody." 

A  clerk,  from  the  office  of  the  Chief  Clerk 
of  tlie  Insolvent  Court,  produced  a  certificate 
from  the  Chief  Clerk,  certifying  that,  on  the ; 
8th  September  1815,  an  order  was  made  by 
the  then  Insolvent  Court,  directing  the  de- , 
fendant  to  be  discharged  as  to  the  money  • 
mentioned  in  his  schedule  filed  in  the  said 
court. 

Mr.  Justice  Littledale,  who  tried  the  cause, . 
inclined  to  tliink  diat  an  attested  copy  of  the 
original  order  should  have  been  produced, 
under  1  Geo.  4.  c.  119.  s.  45,  and  tliat  the 
Chief  Clerk's  certificate  was  unavailing  on 
the  same  ground. 

Nonsuit — with  leave  to  enter  a  verdict 
for  the  plaintiff. 

A  rule  having  been  obtained  accordingly —  . 

Mr,  Gumey  now  showed  cause. — The 
plaintiff  did  not  give  legal  evidence  of  the 
order  for  the  defendant's  discharge,  within 

(1)  Repealed  by  5  Geo,  4.  c.  98,  and  a  omilar  pro- 
▼isioD  enacted,  from  Ist  September  1995,  by  6  Geo.  4. 
c.  16.  ••  127. 
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53  Geo.  S.  c.  102.  s.  ?4.      The  order  or 
warrant  for  the  dSseharge  produced  by  the 
jailor  was  insufficient ;  for  the  judgment  *on^ 
which'  it'wa^  fotitided  ihust'have  remained 
in  the  cbtirt ;  and'  no  co[^  of  either  the^ 
order  of  discharge  or  judgment,  signed,  and' 
eerdikd  to  be  a  true  copy  by  the  proper 
officer,  was  proved,  according'  to'  1  Geo.  4. 
c.  119.  s^  4:  (2)  The  same  objection  applies 
to  the'cerUiicate  of  the  Chief  Clerk  of  the* 
Court,  which  did  not  purpart  to'b^  b  copy 
of  the  judgment,  or  of  fixe  oi'der  of  discharge, 
signed  and  cettffied  as  above. 

Mr.  Abraham  and  Mr.  Denmany  contrd, 
liived,  that  if  there  was  airy  more  formal 
judgment  or  order  than  the  order  of  the 
Court,' directed  to  the  jailor,  for  the  pri- 
soner's discharge,  it  was  for  the  defendaiit 
to  show  it.  If  no  judgment  has  been  en- 
ter^, but  simply  a  memorandum  that  the 
defendant  waii  ordered  to  be  discharge  the 
order  produced  must  be  taken  to  be  the 
original.  In  Carpenter  y.  WhUe,{S)  it  was' 
lieid,  that  a  paper,  purporting  to  be  a  copy 
of  the  original  dischai^  of  an  insolvent, 
ahd  signed  by  the  clerk  of  the  proper  officer 
of  the  court,  mth  the  impressidn  of  the  seal 
affixed,  was  evidence  to  prove  such  dis- 
charge, without  producing  the  certificate  or 
pfroof  of  its  being  an  examined  or  attested 
cbpy.  As  to  t^e  evidence  of  the  Chief 
Clerk's  certificate,  it  will  be  material  when 
coupled  widi  die  other  evidence. 

Mr.  Jtutke  Bayley. — ^It  was  clearly  inad- 
missible. That  officer  had  no  power  to 
snih  up  the  contents  of  any  instrument  on 
the  files  of  the  court,  but  only  to  certify  a 
true  copy.  (4) 

Chief  JMke  AbbaU.— The  Chief  Clei^'s 
certificate  is  clearly  inadmissible  in  evidence, 
oh  the  ground  stated. 

The  other  evidence  of  the  discharge  was 
here  offered  against  the  prisoner,  which  is 
unusual ;  butwhether  offered  for  or  against 
him,  the  construi^tion  must  be  the  same ;  for  ' 
the  object  of  the  act  of  parliament  being  to 
relieve  persons  in  his  situadon,  we  ought 
to  put  a  liberal  construction  upon  it.  This 
discharge  was  under  53  Geo.  3.  c.  102 ;  but 

(2)  See  note  (6). 

(S)  3  B.  Mooters  Rep.  in  C.  P.  f  SI.  E.  1819. 

(4>  In GiUtim v. 8titnip,(Rep. temp. Vhxdw. Ii4.) 
a  certificate  of  the  discharge  of  an  insolvent  debtor, 
hy  ti)9  quarter  BeBsions, '  under  the  InAolvent  Act,  9 
Geolt.  cSO,  (now  expired,)  was  admitted  as  evi- 
dence of  the  fact  of  his  discharge. — Ed. 


neitiher  that  nor  any  other  insolvent  act 
operates 'as  a*  discharge  of  the  debt,  or  to 
exonerate  the  debtor's  future  efiects  from 
liability.  Under  the  later  acts,(5)  the  debtor 
is  not  liable  to  be  sued ;  but  a  judgmmt  is 
entered  up  in  a  superior  court  against  his 
future  efiects,  in  fiivour  of  his  cfeditors. 

I  have  learned  from  experienced  that  in 
firaming  acts,  it  is  difficult  to  provide  before- 
hand for  all  contingencies  that  may  arise. 
Therefore,  I  will  not  sky  the  stat.  58  Geo.  3. 
c;  102.  is  drawn  loosely — ^but,  that  it  is  not 
expressed  in  laAgvage  free  firom  ambiguity. 
We  are  heire'  to  se6  what  order  of  dischnrge 
the  Insolvent  Court  is  required  to  make 
ufider  the  statute.  It  certainly  is  not  an 
order  to  discharge  the  debt,  but  only  the 
person  of  the  prisoner  from  custody.  After 
directing  severid  steps  preliminary  to  the 
order  of  discharge,  the  statute  [which  the 
Lord  Chief  Justice  read  through]  enacts,  by 
section  10,  that  '*  upon  the  due  execution 
of  such  conveyances,  assignments,  and  en* 
gagements,  &c.,  the  Court  shall  order  the 

?risoner  to  be  discharged  fi-om  custody." 
'hat  is  die  only  order  which  the  act  re- 
quires for  the  discharge  of  an  insolvent 
m>m  custody.  Have  the  Court  made  any 
such  order  ?  The  original  was  produced 
at  the  trial ;  and  we  must  take  it  to  be  the 
order  alluded  to  in  the  other  parts  of  the 
act ;  and  consequently,  the  discharge  men- 
tioned generally  in  stat.  6  Geo.  2.  c.  SO.  s.  9. 
This,  therefore,  was  sufficient  evidence, 
within  that  act,  to  deprive  the  party  of  the 
benefit  of  the  certificate,  though  it  is  not  a 
copy  within  1  Geo.  4.  c.  119.  s.  45.(6) 

Rule  absolute  for  a  verBict  against  the  ife- 
fendantf  biunotto  affect  his  person* 


1825 
June  16 


•..} 


Practice. — ^iLMONYiious, 


Final  judgment  in  an  action  qfaccomU. 

Mr.  (Mtty  moved  to  enter  up  final  judg- 
ment in  an  action  of  account.  The  defen- 
dant pleaded  that  he  had  fully  accounted ; 

(5)  See  7  Geo.  4.  c.  5T. 

(6)  It  is  submitted,  that  this  discharge  being  un- 
der atat.  59  Geo.  3.  c  lOS,  ^e  legulationa  of  ihta 
acti  respecting  proof  of  oidteni  of  the  Insolvent  Court 
established  by  that  act,  m.  53  Geo.  3.  c.  102.  s.  H^, 
were  applicable. — Ed. 
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the  verdict  was  for  the  phintiff.  The  judg- 
roeot  quod  computet {})  had  been  entered ; 
the  account  of  what  was  due  to  the  plain- 
tiff had  been  taken^  and  declared  by  the 
auditors,  and  returned  into  court. 

Mr.  Justice  Bay  ley* — Has  notice  been 
ffiven  to  the  other  side  that  the  auditors 
have  returned  their  account  ?  (On  an  answer 
in  the  n^ative) — Take  a  rule  to  show  cause 
why  final  judgment  should  not  be  entered. 

Rule  accordingly,  (2) 


18^5 
June  16 


1825.      7 
June  16.    i    ^"^'•M'KAV. 

4n  infonnation  in  quo  warranto  itatedy  that 
the  defendant  had  usurped  the  office  of  bailifffofa 
borough;  and  described  it  as  an  office  i^ great 
trust  and  pre-€minence  within  the  tiorough,  touch- 
ing the  rule  and  government  of  the  borough^  and 
the  election  and  return  of  burgesses  to  urve  for 
the  Conmums  in  ^parliament  far  the  borough.  The 
Fkas  aUeged  a  title  to  the  office  in  the  d^endant^ 
and  that  he  had  been  duly  elected  in  a  particular 
mode — with  a  special  traverse  in  each ;  that  the 
said  office  was  an  office  touching  the  rule  and  ao- 
vcmmeni  of  the  borough.  The  general  Replica-^ 
tions  took  issue  on  all  the  facts  alleged  in  the  in- 
ducements of  the  pleaSt  but  omitted  the  traverses. 
The  special  Replications  stated  differesU  modes  for 
electing  the  badiffy  but  did  not  traverse  the  mode 
qf  election  laid  in  the  pleas, — On  dem^rrfr  to  all 
the  replications,  it  wus  held,  that  the  pleas  having 
admitted  the  office  stated  in  the  information  to  be 
"  an  office  of  great  trust  and  pre-eminence  within 
the  borough,  touching  the  election  and  return  qf 
burgesses  to  serve  for  the  Commons  in  parliament 
for  the  borough,**  by  not  traversing  that  part  of  the 
description,  it  ufos  an  qfficefor  which  a  quo  war- 
ranto v)ould  lie. 

Semble — That  the  ^cial  replications  were 
bad;  but  as  the  demurrer  was  to  the  general  rc^ 
plications  also;  which  were  good,  the  Crown  was 
entitled  tojw^ment. 

(The  report  of  this  case  will  be  given  in  the 
Supplement  to  Bum's  Justice.) 

(1)  This  ii  the  fint  or  interloaitoiy  jadgroent  ifi 
account,  and  is,  that  the  defendaot  accouot  with  tlie 
plaintiC  of  the  time  in  which  he  wis  bailiff  of  the 
plaintiff,  and  had  the  care  of  the  eoods,  &c« 

(S)  This  final  judgment  mnst  be  entered  beforp 
execution  can  be  taken  out:  Hughes  v.BuTgess,  Rep. 
temp.  Hard^icke,  393;  Andrews^  Reports,  t% 
S.C. ;  luid  is,  that  the  plaintiff  do  recover  agaioi^t 
the  defendant  (the  sum  laid  in  the  declaradon),  fof 
the  value  of  the  goods  as  aforesaid*  i|nd  also  for  hiis 
damages,  as  well  by  reason  of  the  interpleader  afore- 


*6.  j 


HAR&IS  9.  SAUNDERS. 


Assumpsit  is  maintainable  on  a  judgment 
obtained  in  one  of  the  superior  courts  in  Ire^ 
land  since  the  union :  for  such  judgment  is 
not  a  record  in  England, 

Declaration — Assumpsit  qn  a  judgn^ent 
obtained  in  Hilary  term,  1821,  in  the  Cour^ 
of  Common  Pleas  in  Irei^d. 

Plea — Non  assumpsit. 

The  plaintifiT  obtained  a  verdi^. 

A  rule  nisi,  for  arreting  the  judgme^, 
was  obtained,  on  the  gro^iod  that,  sjn^  the 
uniop»  assumpsit  would  no^  lie  op  aiji  Iri^b 
judgment. 

Mr.  MarryfU  and  Mr.  Selmyn  sfaowei 
cause,  and  urged  that  assumpsit  is  maj^r 
tainable  on  a  foreign  judgment:  Crasvfordv. 
mittall,  (1)  Bowles  v.  Bradshaw,  (2)  Plas- 
tow  V.  Van  Uxem.  (3)  Then  arises  U>e  qiies- 
tion — whether,  since  the  Act  of  Union  vrith 
Ireland,  (4)  a  judgment  obtained  in  Ireland 
is  a  record  of  this  country,  the  remedy  on 
which  is  only  by  action  of  debt.  Now  bie* 
fore  that  act,  .an  Irish  judgment  was  not 
removeable  here  by  (certiorari,  but  by  tran- 
script only :  Collins  v.  Lord  Mathew*  (JS) 
Nothing  in  the  Act  of  Union  reaches  thip 
case ;  for  by  the  eighth  article  of  that  act, 
"  all  laws  in  force  at  the  time  qf  the  union, 
and  all  courts  of  civil  and  ecclesiastical  ju- 
risdiction within  the  respective  kingdoms, 
shall  remain  as  held  by  law  established 
within  the  respective  kingdoms,  subject  only 
to  such  alterations  and  regulations  froni 
time  to  time  as  circumstances  appear  to  tb^ 
parliament  to  require."  Now,  before  aii4 
since  the  Act  of  Union  with  Scotland  and 
Ireland,  assumpsit  has  been  brought  on 
judgments  of  Scotch  and  Irish  courts.  In 
Vaughan  v.  Phmkett,  (6)  assumpsit  was 
brought  in  the  Common  Pleas  in  England 
on  a  judgment  obtained  in  the  Co^rt  (^ 
Exchequer  in  Ireland,  and  the  phiintiiThad 
a  verdict,  Mr.Dampier  (afterwards  a  judge) 

said,  as  for  his  costs  and  charges  by  the  plaintiff,  m  and 
about  his  niit  in  that  behalf  ezpendml.  Execution 
jAionld  be  issued  for  the  sum  found  in  arrear  by  the 
^yaditoES  added  to  the  oosta. 

(1)  Dougtos'j  Rep.  4. 
m  Id.  5. 
(5)  Ibid. 

(4)  30  ic  40,  Geo.  3.  c.  6T. 

(5)  5  East,  474. 

(6)  3  Taunton's  Rep.  |I5. 
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being  counsel  for  the  plaintiff.  Mr.  Jus- 
tice Chambre  reserved  the  point — whether 
since  the  union,  an  Irish  judgnaent  was 
a  record; — but  the  defendant  acquiesced 
in  the  verdict.  Collins  v.  Lord  Mathew^  did 
not  decide  this  question.  It  was  there  held, 
that  the  plea  o^nul  tiel  record  to  a  declaration 
In  debt  on  an  Irish  judgment,  ought  to  have 
concluded  to  the  country.  Now,  though  debt 
may  also  be  maintainable,  the  option  of  bring- 
ing assumpsit  is  not  excluded.  The  form  of 
action  to  be  adopted,  in  suing  in  this  country 
on  recognizances  of  bail  taken  in  Ireland, 
is  not  necessarily  debt ;  and  the  practice  of 
80  suing  in  debt,  probably  arose  from  the 
necessity  for  so  doing,  where  actions  were 
brought  upon  recognizances  under  seal,  in 
the  nature  of  statutes  staple.  Assumpsit 
lies  as  well  as  debt  on  almost  all  contracts 
for  payment  of  money.  Assumpsit  lies  on 
a  previous  liability,  and  here  the  previous 
liability  on  the  judgment  in  Ireland  is  a 
good  consideration  for  a  promise  to  satisfy 
such  judgment  made  in  England.  Collins 
V.  Lard  Matkew  shows,  that  if  an  Irish 
judgment  be  a  record,  it  is  to  be  proved 
before  the  jury  by  a  transcript.  There  are 
therefore  two  remedies  in  this  case,  assump- 
sit and  debt. 

Mr.  Joshua  Evans  for  the  defendant,  in 
support  of  the  rule,  argued  that  debt  is  the 
proper  form  of  actions  on  a  record :  Com. 
Dig.  tit.  Debt.  (A.  2.)  It  lies  on  a  judgment 
given  in  a  foreign  court,  which  is  not  a 
specialty,  and  does  not  estop  the  defendant 
from  impeaching  the  ground  on  which  it 
was  made.  Vaughan  v.  Plunkett  is  the  only 
instance  in  which  assumpsit  appears  to  have 
been  brought  in  England  on  a  judgment 
given  in  Ireland,  but  the  ultimate  issue  of 
that  case  does  not  appear :  assumpsit  may 
have  been  brought  on  Scotch  decrees,  but 
no  objection  having  been  taken  to  that  ibrm 
of  action,  the  law  is  not  settled.  In  Collins 
▼.  Lord  Matkew,  the  opinion  of  the  Court  is 
clear,  that  since  the  union,  Irish  judgments 
were  properly  pleadable  as  records.  The 
Act  of  Union  makes  Great  Britain  and  Ire- 
land one  kingdom ;  therefore,  a  record  of 
one  part  of  die  kingdom  is  a  record  of  the 
whole.  9Valker  v.  Witter  {7)  shows,  that 
nuliiel  record  vfouldi  be  a  bad  plea  to  an 
action  of  assumpsit  on  a  foreign  judgmenti 

(7)  Douglas'*  Rep.  1. 


while  Collins  v.  Mathew  shows,  that  it  may 
be  pleaded  to  an  action  of  debt  on  an 
Irish  judgment.  In  Otway  v.  Ramsay,  (8) 
the  question — whether  aa  English  judg- 
ment was  to  be  considered  as  a  simple  con- 
tract debt  in  Ireland — was  argued,  but  not 
decided. 

Chief  Justice  Abbott. — Has  it  occurred 
to  you  to  consider  whether,  in  the  marshal- 
ling of  assets  in  this  country,  an  Irish  judg- 
ment would  be  considered  entitled  to  pri- 
ority as  a  specialty  debt  ?  For  in  that  view 
it  becomes  a  question  of  great  importance, 
as  it  may  affect  the  distribution  of  estates  of 
deceased  per^ns  in  both  cpuntriea ;  for  if 
an  Irish  judgment  is  entitled  to  such  pri- 
ority here,  an  English  judgment  would  have 
a  like  preference  in  Ireland.  Another  dif- 
ficulty in  the  case  is,  that  if  this  Irish  judg- 
ment is  to  be  considered  a  judgment  in  this 
country,  it  will  bind  lands  here,  and  so«  tke 
versd,  would  an  English  judgment  bind 
lands  in  Ireland.  Nor  were  these  points 
raised  in  Collins  v.  Lord  Mathew.  The  Act 
of  Union  provides,  in  its  eighth  article,  that 
all  laws  in  force  in  either  kingdom  at  the  time 
of  the  union  shall  remain.  Now  before  the 
union,  a  judgment  given  in  Ireland  would 
not  bind  lands  in  this  country.  If  since  the 
union,  it  should  be  held  that  it  does,  it  will 
have  a  most  extensive  e£Rsct  in  altering  the 
security  of  property.  Adverting  to  those 
consequences  which  were  not  considered  on 
the  previous  occasion,  we  think  that  as- 
sumpsit will  lie  ;  however,  to  prevent  sur- 
prise, we  will  give  the  defendant's  counsel 
time  to  consider  the  points. 

Rule  disclurged — ni$i  cause  i^own. 

Afterwards,  on  21st  of  June,  Chief  Justice 
Abbott  said — Since  the  last  argument,  we 
have  been  furnished  by  Mr.  Selwyn  with  a 
note  of  tlie  case  of  Otway  v.  Ramsay,  (9) 

(8)  See  thii  cm6»  reported  from  Ford's  M«.  tii/rs, 
D.  (9).  S.C.  sbortly  reported,  t  Stra.  1090  ;  14  Vio. 
Ab.  tit.  Ireland.  (£.)  pU  5.  p.  569.  B.R.  Hil.  10 
G.  f .  A.D.  1753. 

(9)  Otway  v.  Ramaay. 

Error  from  tlie  Court  of  King'a  Bench,  in  Ireland, 
on  a  judgment  given  in  the  Court  of  Common  Pleaa 
there,  in  an  action  of  debt  brought  against  the  defen- 
dant <[who  was  made  eiecntriz  to  her  hosband)  npon 
a  judgment  here,  to  which  action  defendant  pleaded 
that  her  hosband  upon  their  intermarrage  entered 
hrto  articles  with  trustees  to  leave  her  tfae  sum  of 
90001.  by  his  will,  and  gave  a  bond  for  the  per- 
formance of  it.  and  that  m  fact  he  did  not  leave  her 


COURT  OF  KING  S  BENCH. 


241 


from  the  vety  valuable  and  accarate  Tnann- 
^criptsof  the  late  Mr.  Ford.  Lord  Hard- 
widke's  decision  in  that  case  was  made  after 
two  argoments,  »ad  appears  to  have  been, 
that  before  die  union,  no  action  of  debt 
vroidd  he  in  Irdand  on  a' judgment  given  in 

3000l«  by  hk  WiH;  and  thattlie  ha^and  in  his  life* 
Unw  confened  a  judgawBt  upon  tUs  bond,  by  wbich 
she  became  entitled  to  this  SOOOJ.,  and  that  ahe  had 
not  assets  ultra.  To  this  plea  there  was  a  demurrer 
and  joinder,  atid  judgment  in  both  courts  there  given 
for  the  defen<hmt. 

Mr,  Tayhr  argnad  fcr  the  defendant  in  error,  and 
Mr.  $€tj€ant  ChappU  contra. 

Lord  Chief  Justice  Hardwicke  said,  he  did  not 
intend  to  give  any  opinion  in  this  case,  but  as  it  was 
to  be  argued  again,  he  would  break  the  case  a  little. 
for  the  beUer  infonnatioB  of  those  who  were  to  speak 
to  it  again.  In  this'  case  there  were  two  principal 
questions  :— 

1st.  Whether  an  action  of  debt  will  lie  in  Ireland 
upon  a  judgment  giveh  in  a  superior  court  in  Engbnd. 

2d.  If  Mich  action  wilt  lie,  if  any  priority  or  pre- 
ference is  to  be  given  in  Ireland  to  a  judgment 
obtained  in  England,  before  a  judgment  obtained  in 
Ireland,  or  vice  vers&. 

The  cases  cited  as  to  the  jurisdiction  of  counties 
palatine  are  not  to  the  present  purpose,  because  those 
counties  are,  and  ever  were,  part  of  the  kingdom  of 
England,  whereas  Ireland  is  oily  part  of  the  Crown 
of  England.  Nor  can  any  argument  be  drawn  in  this 
case  from  oitr  superintending  the  laws  of  Ireland, 
because  they  are  only  conMdered  there  as  coming  by 
way  of  appeal.  For  as  Ireland  is  a  province  to 
England,  and  consequently  is  subject  to  be  botmd  by 
our  laws,  and  is  so  bound  by  our  statutes  where 
named  in  them,  it  is  necenary  that  Ireland  ahould 
submit  to  the  final  interpretation  and  judgment  of 
this  kingdom.  And  the  reason  is  because  that  the 
power  of  giving  A  final  sxpontion  and  construction  of 
a-  law  is  equal  to  a  power  of  making  it ;  for  in  such  a 
case  Irelaiod  might  expound  the  law  as  they  pleased^ 
and  80  defeat  the  very  intention  of  the  law-makers ; 
wherefore  it  is  absolutely  necessary  that  the  kingdom 
of  England,  which  gives  laws  to  Ireland,  should 
have  de  final  determination  of  those  laws.  But  this 
is  an  action  of  debt  brought  in  Ireland  upon  a  judg- 
ment given  in  Ei^land,  rjohioh  judgment  given  m 
England  cannot  be  executed  in  Ireland,  because  we 
cannot  send  our  writ  to  the  sheriff  in  Ireland,  And 
the  reason  of  a  judgment  given  here  upon  a  writ  of 
error  on  a  judgment  in  ueland,  being  executed  in 
Ireland,  is,  because  we  can  from  this  court  certify  to 
the  court  in  Ireland  oar  proceedings  here.  And  a 
Jtidgment  in  England  cannot  hind  lands  in  Ireland, 
because  we  cannot  send  a  writ  to  the  sheriff  to  extend 
lands  there. 

The  principal  doubt  in  this  case  is,  that  the  Courts 
in  England  and  Ireland  proceed  in  this  case  bv  the 
same  rules  of  law ;  and  therefore  it  seems  hard  if  a 
judgment  given  hfire  should  not  be  Res  Judicata  in 
Ireland.  For  in  proceedings  by  the  dvil  law  where 
all  nations  proceed  l^  the  same  rules,  a  sentence 
given  in  one  nation  is  held  valid  by  another;  where- 
fore a  sentence  given  in  France  by  the  Court  of  Ad- 
miralty there  for  the  condemnation  of  a  ship,  is,  by 
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a  superior  court  in  Engknd :  thus  adjudg- 
ing in  effect,  that  a  judgment  in  one  country 
waa  not  to  be  considered  as  a  matter  of 
record  in  the  other,  so  as  to  bind  land,  or 
have  priority  as  a  specialty  debt  in  the  mar- 
shalling of  assets. 

a  proper  certificate  of  the  Court,  held  valid  here.  So 
I  shall  be  glad  to  have  it  insisted  on,  the  next  time  it 
is  argued,  what  credit  is  to  be  given  by  one  Court,  to 
the  acts  of  a  Court  of  another  nation,  proceeding 
both  by  the  same  rales  of  law.  It  is  very  desirable 
in  such  case  that  the  judnnent  given  in  one  kingdom 
should  be  considered  as  Kee  Judicata  in  another. 

Then,  as  to  the  preference  of  those  judgments,  it 
is  a  question  which  much  concerns  both  England  and 
Ireland.  As  a  judgment  in  England  is  no  lien  on 
lands  in  Ireland,  so  neither  can  it  hind  the  goods  and 
chattels  there ;  for  no  writ  can  be  sent  hence  to  the 
sheriff  there  to  levy  them.  Wherefore  it  seems  as  if 
a  judgment  given  in  England  should  not  have  the 
same  power  and  equality  in  Ireland  with  a  judgment 
given  there.  And  suppose  an  action  of  debt  brought 
against  an  executor  upon  a  ju(h;inent  given  there,  is 
that  executor  to  send  over  to  &igland  to  search  all 
the  courts  ih  Westminster  to  see  whether  any  judg- 
ment is  given  against  his  testator  there?  And  will  it 
be  a  devastavit  in  him  if  he  does  not  do  it  1  A  debt 
due  to  the  King  is  prior  to  any  debt  due  to  any 
subject  in  England,  but  in  case  the  King'a  debt  is  not 
upon  record,  the  executor  may  prefer  the  subject's 
debts  without  incurring  a  devastavit:  so  the  reason 
seems  to  hold  in  this  case,  for  a  judnnent  given  in 
£it£land  is  ru>t  a  matter  o^  record  in  Ireland, 

The  other  judges  saia  nothing  to  it,  and  it  was 
ordered  to  be  argued  again. 

Mich,  Term,  11  Geo,  2. 

Tills  case  coming  on  again,  Mr,  Serjeant  Parker  ar- 
gued at  great  length  for  the  plaintiff,  and  Mr,Denison 
for  the  defendant. 

Lard  Chief  Justice  Hardwicke, — ^I  think  Ireland 
must  be  considered  as  a  provincial  kingdom,  part  of 
the  dominions  of  the  crown  of  England,  but  no  part 
of  the  realm.  It  is  a  question  of  very  great  conse- 
quence whether  an  action  of  debt  will  lie  in  Ireland 
upon  a  judgment  given  in  England.  The  case  of 
Afu^avsv.  Wharton,  Yel,  218,  seems  to  prove  that 
actions  of  debt  upon  judgments  must  be  considered 
as  a  local  matter.  So  does  the  case  of  Hall  v. 
Winckfield,  Hob.  195.  Nor  has  any  good  authority 
been  cited  in  opposition  to  these  cases,  only  the 
anonymous  case  in  SaUteld,  209 ;  and  Comb,  9iO,  and 
Salk.  439.  contradict  that  case :  so  I  think  that  case 
can  have  no  great  weight.  I  do  not  apprehend  that 
the  want  of  jurisdiction  in  the  courts  of  Ireland  need 
have  )^en  pleaded,  for  in  England  these  courts  have 
a  general  jurisdiction  over  the  whole  kingdom,  so 
that  if  they  are  to  be  deprived  of  it,  the  defendant 
must  show,  by  pleading,  that  he  has  a  right  to  be 
sued  in  the  counties  palatine  or  elsewliere,  wbich 
clearly  differs  from  the  case  in  the  courts  of  Ireland. 
Executors  and  admbistrators  must  at  their  peril  take 
notice  of  debts  that  are  upon  record,  or  they  will  be 
liable  to  a  devastavit,  and  there  is  an  express  case  to 
that  purpose  in  Cro,  Eliz,  793,  Littleton  v.  Hibbivs, 
where  upon  a'scire  facias  against  executors,  it  was 
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Mr,  Joshua  Evans  admitted,  that  before 
the  union,  a  judgment  obtained  in  one  king- 
dom would  not  have  been  considered  a 
judgment  of  record  in  the  other.  But  the 
question  is,  whether,  since  the  two  countries 
have  by  the  Act  of  Union  been  made  one 


held  immaterial  to  plead  that  they  had  no  notice  of 
the  judgment.  It  u  certain  that  acts  of  parliament 
made  in  England  do  not  efiect  Ireland,  unless  it  be 
particularly  expressed.  And  since  that  is  so,  it 
would  he  very  strange  that  the  judgment  of  the  courts 
here  should  afiect  £at  kingdom.  If  they  were  to  do 
80,  executors  and  administrators  could  never  safely 
act.  Tlie  case  in  the  ilegiater  43.  is  very  extraor- 
dinary. The  distinction  taken  is  very  proper, 
between  mandatory  writs  which  issue  to  all  inferior 
courts  and  jurisdictions  whatsoever,  and  ordinaTy  or 
remedial  writs  which  are  only  for  the  benefit  of  the 
subject;  and  thisi;  taken  notice  of  in  Vaughan,  290. 
And  there  the  writs  of  error  are  held  to  be  an 
argument  of  superiority,  for  if  there  were  not  writs 
of  error  from  an  inferior  or  provincial  kingdom,  as 
Ireland  is  to  England,  they  inight,  by  expounding  and 
interpreting  the  laws  after  their  own  manner,  render 
them  quite  ineffectual.  These  mandatory  writs  are 
in  the  natur^of  perogative  writs. 

Mr.  Juftiee  Prvbyn. — I  am  of  the  same  opinion  in 
regard  to  the  locahty  of  actions  upon  judgments ;  the 
courts  of  Ireland  have  records  of  their  own,  to  which 
any  of  the  subjects  of  that  kingdom  may  at  any  time 
resort;  and  therefore  they  must  take  notice  of  them : 
hot  they  t»nnot  have  such  access  to  the  judgments  of 
these  courts  which  are  recorded  here,  and,  therefore, 
I  think  they  cannot  *be  obliged  to  take  norice  of  our 

{'udgments;  when  their  judgments  are  affirmed  here 
vj  writ  of  error,  tliey  are  put  in  execntion  there  by 
writs  mandatory  to  their  judges,  and  are  executed  as 
judgments  of  Ireland  affirm^,  and  not  as  judgments 
of  this  Court.  Supposing  the  record  has  been 
transmitted,  I  do  not  see  how  it  would  be  a  record  of 
that  kingdom ;  and  if  it  be  not,  it  cannot  take  place 
of  what  is  already  a  judgment  there. 

Mr,  Justice  Page. — I  think  the  actions  brought 
upon  judgments  must  be  local ;  and  as  this  has  been 
determined  in  regard  to  the  different  counties  of 
England,  sure  it  ought  to  hold  between  the  kingdoms 
of  England  and  Ireland. 

Mr,  Justice  Chappie, — If  the  plaintiff  cannot 
recover  his  loss,  it  is  very  hard ;  for  the  defendant 
does  not  plead  that  she  has  administered  all  the 
effects  in  her  hands,  but  confesses  she  has  assets, 
and  subnuts  it  to  the  Court  how  she  shall  dispose  of 
them.  This  debt  seems  to  be  of  such  a  nature  as 
can  hardly  be  sued  for  in  Ireland.  If  he  were  to 
bring  an  original  action  there,  it  would  be  pleaded  in 
bar  that  he  had  already  recovered  in  England,  for 
this  is  now  become  a  debt  upon  judgment  here,  which 
before  was  only  a  debt  upon  a  simple  contract ;  so 
that  the  plainuff  is  really  in  a  worse  condition  by 
reason  of  Uie  diligence  he  has  used  to  obtain  judgment 
for  his  debt ;  for  tlus  judgment  prevents  his  bringing 
an  action  in  Ireland,  where  possibly  he  might  recover 
his  debt. 

Per  Cur.  to  stand  over. 

The  judgment  was  afterwards  affirmed  in  Easter 
term,  11  Geo,  ^.  without  any  argument. 


kingdom,  a  record  of  one  part  of  that  king^ 
dom  is  not  a  record  of  the  whole.  Assump- 
sit would  not  lie  on  a  record  before  the 
union,  nor  wiUiin  the  8  th  article  will  it  now. 
Since  the  union,  it  has  been  the  practice  to 
declare  in  debt  on  Irish  judgments,  and  to 
plead  nul  ttel  record :  Parkins  y.  Stewart,{lO) 
Adamihvoaite  v.  Synge  (1 1)  provei^  that  an 
examined  copy  of  an  Irish  jodgment  must 
not  only  be  examined  with  a  record  pro- 
duced in  the  room  over  the  four  courts  of 
Dublin,  where  the  records  of  the  superior 
Irish  courts  are  kept,  but  the  witness  pro- 
ducing the  copy  must  see  from  whence  the 
record  was  taken,  and  know  the  person  who 
produced  it  to  be  an  officer  of  the  Couru 

Chief  Justice  Abbott. — We  do  not  hold 
that  the  action  of  debt  is  not  maintainable 
on  an  Irish  judgment,  tlioiigh  that  action  is 
local ;  but  if  it  is  treated  as  a  record  in 
England,  it  must  be  pleaded  as  such ;  it 
must  bind  lands^  and  be  entitled  to  priority 
as  a  specialty  debt.  Now  we  have  ascer- 
tained from  a  very  learned  person,  that  in 
marshaUing  assets,  an  Irish  judgment  is  not 
so  entitled  to  priority  as  an  English  speci- 
alty debt,  nor  is  it  ever  the  practice  on  pur- 
chasing an  estate  in  England,  to  search  for 
judgments  in  Ireland,  or  the  converse. 

Ride  dUsdutrgeJ, 


1825.       ^     In  re  tatlor,  qbitt. 
June  16.    ^  ONE,  &c. 

An  articled  clerk  to  an  attorney  must 
serve  under  the  articles  for  Jive  years  con- 
tinuously^ and  be  sui  juris  to  contract  to 
servCf  and  to  serve  during  all  that  time. 
Thus,  wftcre  a  surveyor  of  assessed  taxes 
served  a  nominal  clerkship  for  Jive  years^ 
though  the  duties  of  his  (ffice  only  occupied 
one^eighth  of  his  timct  he  was  struck  off  the 
roll.  Having  lost  his  cffice,  he  served  near 
three  years  under  other  articles,  and  was 
again  admitted  on  affidavit,  that  for  different 
periods  during  the  first  five  years,  amounting 
m  all  to  three  years,  he  had  served  his  first 
masters.  But  he  was  again  struck  off  t/te 
roll,  on  the  ground  that  his  service  for  the 
first  five  years  was  broken,  and  not  continu' 
ous ;  and  that  he  was  not  sui  ji;iris  to  con* 
tract  for  tfuit  service, 

(10)  9  Price's  Rep.  in  £xch«q.  1. 

(11)  4  Campb.  N.P.C.  372. 
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In  November  1814,  Taylor  was  arti- 
cled to  R.,  an  attorney  at  Knaresborough, 
for  five  years.  In  May  1819  he  was  as- 
signed by  R.  to  P.  another  attorney  at  K., 
for  the  residue  of  five  years ;  before  and 
during  the  whole  five  years  he  held  a  situ- 
ation under  government,  as  surveyor  of 
assessed  taxes,  and  received  a  salary.  In 
Hilary  term  1820,  he  was  admitted  an  at- 
torney of  King's  Bench,  and  was  in  con- 
sequence discharged  from  his  office  in  Sep- 
tember 1820.  In  Hilary  term  1822  he 
was  struck  off  the  roll,  (1)  the  Court  being 
of  opinion  that,  under  the  above  circum- 
stances, he  could  not  be  considered  to  have 
served  his  whole  time  and  term  as  an 
articled  clerk,  in  the  proper  business  oran 
attorney,  within  stat.  22  Geo.  2.  c.  46. 
s.  8.  10.  On  11th  April  1822,  he  again 
articled  himself  for  five  years  to  C.  an  at- 
torney at  K.,  and  served  him  under  such 
articles  till  25th  March  1824.  He  was 
then  assigned  to  and  served  him.  In  Hilary 
term  1825,  having  served  two  years  and 
three  quarters  under  his  second  articles,  he 
gave  the  usual  notice  in  order  to  admission 
as  an  attorney.  His  affidavit  on  that  occa- 
sion statcid,  that  his  office  of  surveyor  of 
taxes  often  did  not  require  more  than  writing 
a  letter  for  periods  or  two  months  together ; 
and  that  on  the  average  of  the  year  for  six 
entire  days  out  of  eight,  making  three  years 
and  three  quarters  of  the  five  years  of  his 
original  clerkship,  he  was  exempt  from  any 
occupation  in  his  office  of  surveyor  of  taxes  ; 
and  that  for  full  three  years  of  his  original 
clerkship  he  was  in  attendance,  and  employ- 
ed by  the  solicitors  whom  he  then  served. 
He  was  re-admitted  on  30th  April  1825. 

Mr,  Alderson  obtained  a  rule  for  striking 
him  off  the  rolls,  on  the  ground  that  his 
services  to  two  masters,  under  different 
articles,  could  not  be  coupled  so  as  to  make 
an  entire  service  for  nve  years,  within 
sUt.  22  Geo.  2. 

Mr.  Scarlett  and  Mr.  John  Williams 
showed  cause. — ^Taking  it  as  granted,  that 
Taylor  had  served  five  years  in  the  whole, 
the  question  is — whether  the  services  under 
the  di^rent  articles  can  be  coupled  toge- 
ther. The  words  of  sec.  8.  stat.  22  Geo.  3. 
c.  46.  are,  '*  That  any  person  who  shall  be- 
come bound  by  contract  in  writing,  to  serve 

(1)  8<!e  fnrfTaylor,one,&c.,6Bani.&AW.5a8. 


any  attorney  or  solicitor,  as  by  the  said  act 
is  directed,  shall,  during  the  whole  time  and 
term  of  service  to  be  specified  in  such  con- 
tract, continue  and  be  actually  employed  by 
such  attorney  or  solicitor,  or  by  his  or  their 
agent  or  agents,  in  the  proper  business, 
practice,  or  employment  of  an  attorney  or 
solicitor. "(2)  Tne  words  time  and  term  show 
that  the  legislature  requires  service  during 
the  whole  period  of  five  years,  and  not 
during  any  particular  portion  of  each  day 
in  that  time.  It  is  not  necessary  that  there 
should  be  one  unbroken  service  to  the  same 
solicitor,  for  by  sec.  9,  in  case  of  his  death 
or  discontinuing  practice,  service  with  an- 
other for  the  rest  of  the  term  will  suffice* 
The  object  of  the  legislature  was  to  secure 
competent  skill  as  an  attorney,  by  a  five 
years*  service  as  a  clerk,  and  has  been  an- 
swered here.  In  Ex  parte  Rowley  (3)  ten 
months  of  the  five  years  were  served  with 
an  attorney,  who  was  not  assignee  of  th^ 
articles,  and  the  Court  decided  that  Rowle 
must  serve  imder  articles  for  ten  months 
more. 

Mr,  Alderson  in  support  of  the  rule.— 
Mr.  Taylor's  contract  to  serve  government 
endured  during  the  first  articles,  and  he  was 
therefore  unable  to  contract  to  serve  an 
attorney  during  the  whole  time  and  term  of 
five  years,  but  only  during  such  time  as  the 
duties  of  his  office  would  allow.  He  was 
not  sui  juris  to  contract  to  serve  as  a  clerk, 
so  as  to  communicate  to  the  master  an  ab- 
solute right  to  his  service  for  the  whole 
time — Rex  v.  Beardieu^  (4)  for  government 
had  a  paramount  claim  on  his  services. 

[Mr,  Justice  Bayley, — The  question  is^ 
whether  a  service  of  three  out  of  five  years 
with  one  master,  and  of  two  years  and  a 
quarter  with  another,  under  separate  articles, 
can  be  coupled  together.] 

Mr,  Alderson  contended^  that  particular 
days  of  service  could  not  be  taken  sparsim 
out  of  a  stipulated  term  of  five  years,  so  as 
to  make  up  a  term  of  three  years'  actual 
service. 

Chief  Justice  Abbott, — This  case  turns  on 
stat.  22  Geo.  2.  c.  4G.  s.  8.  The  object^ 
of  the  legislature  was,  that  every  person, 

(2)  See  rule  Tr.  Si  Geo.  S.  K.B.  and  C.P. ;  4 
Term  Rep.  379 ;  7  Term  Rep.  456 ;  2  Bla.  Rep.  76'*; 


(3)  S  Chitty'g  Rep.  61. 
(4) 


S  Maale  &  Selw.  tt9 ;  4  Bum*s  Jastke,  24Ui 

edit.  340. 
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before  he  could  be  admitted  an  attorney, 
should  attain  competent  skill  and  knowledge 
by  a  clerkship  of  five  years,  under  a  con- 
tract to  serve  for  five  years.  Where  such 
a  contract  has  existed,  the  death  of  the 
master,  or  his  discontinuing  to  practise, 
may  occasion  a  period  to  elapse  before  the 
five  years  have  expired,  without  any  service 
as  such  clerk.  The  Court  has  allowed  that 
period  to  be  filled  up  by  a  supplemental  bind- 
ing and  service  to  another  attorney,  for  the 
rest  of  the  five  years.  But  here  we  are 
called  on,  not  to  fill  up  any  precise  definite 

Seriod,  but  to  go  further,  and  to  fill  up  those 
ays  and  hours  in  which  he  did  not  serve 
his  master ;  but  in  which  he  was  hound^  by 
a  previous  contract,  to  serve  the  country  at 
a  specific  salary.  I  think  this  is  not  a  ser- 
vice within  the  act  of  parliament ;  for  if  we 
held  otherwise,  we  should  afford  a  precedent 
which,  by  insensible  degrees,  would  lead  us 
away  from  the  general  rule  prescribed  by 
the  statute.  I  am  of  opinion,  that  under 
the  true  construction  of  the  act,  the  service 
must  be  a  continued  service  for  the  time 
and  term  mentioned  in  the  articles,  without 
any  intervening  period  in  which  the  master 
cannot  demand  it. 

Mr,  Justice  BayUy, — The  clerk  must 
not  be  sui  juris  during  any  part  of  his  clerk- 
sliip,  but  at  the  command  of  his  master 
during  all  that  period.  It  is  not  sufficient 
Aat  Mr.  Taylor  picks  out  times  during 
t^hich  he  served  attorneys,  under  article^ 
for  five  years  in  all ;  for  there  were  other 
times  during  his  clerkship,  when  tliose  at- 
torneys were  not  the  paramount  masters. 

Rule  absolute. 


'    1825.      "J    Practice. — doe  v,  roe. 
June  17.    ^  SAME  v.  same. 

Service  of  declaration  in  ejectment. 

Mr,  Patieson  moved  for  judgment  against 
the  casual  ejectors  in  two  ejectments.  In 
the  first,  the  service  was  on  the  wife  and 
every  one  on  the  premises.  In  the  second, 
the  service  was  on  the  servant. 

The  tenant  acknowledged  that  he  had 
received  the  first  ^ectment  before  the  es- 
aoign  day. 

In  the  second  case,  the  notice  was  directed 
to  a  particular  person,  viz.  Joseph  Jackson 


instead  of  John  JacksQOy  whidi  Joseph  Jack- 
son was,  however,  designated  as  tenant  in 
^ssession.  John  Jackson  acknowledged 
the  service  before  the  essoign  day.  In  Doe 
cf.  Pearson  y.  Roe,  (1)  there  were  several 
tenants  in  possession^  who  were  all  duly 
served  with  a  cppy  of  the  declaration  before 
the  essoign  dayi  and  act^nowledged  such 
service ;  but  the  notice  at  |he  bottom  of 
the  declaration  was  not  addressed  to  either 
of  them  individually  or  collectively.  The 
Court  of  Common  Plea9»  hQweyer,  gave 
judgment  against  the  casual  ejector. 

Mr.  Justice  Hcifoud, — Rvie  absolute  ia 
the  first  ejectment :  au/<  nm  }n  w  second. 


1825 
June  17 


r.} 


8MIT09    OIHT.,   OKB   &€•  V* 
WATTLSWOmTH. 


An  attorney  of  a  mtpenor  cqmi  cannoi 
mamfain  an  action  for  his  hUlt  for  ii»j|ie«f 
done  in  the  Insolvent  Cowtf  in  procuring  the 
discharge  of  an  insolvent f  mithoiU  delivering 
(I  bill  according  to  %  Geo.  %.  c  ^3*  «.  2^3. 

Declaration — Indebitatus  assumpsit  fox 
business  done  b^  the  plaintiff,  au  attorney 
pf  this  court*  m  the  Insolvent  Debtors 
Court,  in  procuring  the  defendiintV  dis- 
charge. 

pfea* — General  issue. 

Jpvidence — ^The  business  was  proved  to 
have  been  done  as  laid ;  but  the  plaintiff 
had  not  delivered  his  bill  a  month  before 
t)ie  action  commenced.  It  was  objected 
that  the  plaintiff  could  not  recover ;  ai[id 
Stat  2  Geo.  2.  c.  23.  s.  23.  (1)  was  cited. 
It  was  proved  that  there  is  a  tax-master 
appointed  by  the  Insolvent  Court*  The 
Lord  Chii^f  Justice  Abbott  nonsuited  the 
plaintifi^  giving  him  leave  to  move  to  enter 
a  verdict  for  the  amount  of  hjs  biU. 

(1)  5  B.  Moon's  Rep.  TS. 
(1)  Sect.  23  esacts,  "  That  oo  attoniey  of  solicitor 
of  any  of  the  courts  aforesaid,  shall  coiomence  oc 
maintain  any  action  or  suit  for  the  recor^iy  of  any 
fees,  charge  ^  disbursements  oi  Uw  or  ia  equity, 
until  the  expiration  of  one  month  or  more,  after  sud^ 
attorney  or  solicitor  respectively  shaU  have  delivered 
onto  the  party  to  be  cbazged  therewith,  ^c,  i\  bill 
of  such  fees,  charges,  and  disbursements,  written  in  a 
common  legible  band,  he  £»«»  wbioh  bill  ahaM  bo 
subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor  respectively.*' 
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^  rule  having  been  obtaioed  for  tJbt 
puniQse, 

Mr.  Denman  now  showed  caufle.-^The 
comtnjiction  of  the  act  2  Geo.  2,  c.  23.  has 
always  been  liberal.  The  words  ^aurts 
iffofesaidf  refer  to  the  courts  mendoned  ii| 
the  firat  section,  among  which  is  the  Court 
of  King's  9ench.  He  cited  £«  parU  Wifr 
Uam9i{9)  and  Clarke  v,  Donooanpip)  to 
show  that  ]bill8,  for  bu^ine^f  jdone  at  tb« 
Quarter  Sessionsj  must  be  delivered  in  the 
mode  directed  by  the  act ;  an4  contendedi 
that  ^e  business  of  ^e  Insolvent  Qour^ 
was  as  much  fit  lam  as  tha^  at  the  sea? 
sions. 

Mr^  F,  Polloci  supported  the  ruIe.-^By 
Stat.  I  Geo.  4.  c.  119.  a.  91.  the  Insf^venl 
Court,  created  by  that  act,  was  authorized 
to  admit,  at  discretion,  any  iiumber  of  4Jt 
persons  to  practise  in  that  court,  aa  attom^ya 
Of  ^ents,  on  behalf  of  prisoners  in  acti^d 
custody.  Now,  though  in  point  of  faol^ 
^t  court  only  admits  attorneys  of  the 
ifuperior  courts  to  practise  there^  they  are 
not  bound  to  dp  ao ;  and  if  they  did  admi^ 
persons  so  to  practise,  who  were  not  such 
attorneys,  they  alone  could  cpiitrol  these 
bills.  A  tax-ieaatei  baa  been  appointed  by 
them  to  tax  biUa  for  buaineas  done  in  thai 
coiirt.  (4)  By  section  48.  co^ts,  Bv^^rde^ 
a^gainst  any  person  by  that  ^urt,  may  be 
recovered  in  lik^  manner  as  oqb^  ^warded 
by  a  ri^e  of  any  si^perior  court  at  Wi^at- 
minster. 

[Mr.  Justice  Ba^hy^-^Thp^  probably 
are  not  costs  between  attorney  afA  dienl^ 
but  costs  awarded  to  be  paid  by  a  party* 

Mr.  Justice  LUtledalem-^ltf  may  be  a  dif* 
Cerent  question— whether  the  court  may  poin 
tax  its  costs,  and  whether,  to  recover  j^ 
ibis  court  in  a  legal  proceeding,  the  attpi^y^ 
must  not  have  aelivered  a  bilL] 

Secondly-^-'the  obtaining  the  disf^c^rge! 
of  an  ififplvent  is  npt  bi^inesa  don^.  epftib^- 
at  law  or  in  equity,  or  doijie  in  i^  court  of 
record,  for  any  other  than  limMt^d  purposi^S);; 
ai^  there  is  np  otfa^r  qonf(^»|dly  tawM«! 
item  in  this  bi)l. 

{Chi^Justiqedbbott.^n^h^<9af^Q£  Cettm^- 
q^  atK^ier  v.  Niqhoit(m(5)  slioiVfb  that.  9* 

(2)  4  Term  Re^?.  49$. 

(3)  5  Tenn  Rep.  694. 

(4)  See  sec.  1. 4a ;  and  see  now  7  Oco*  4.  c  57. 
•.45. 

(^)  8lXuat^IVep.aM. 


bill  for  obtaining  a  baaknipt'a  certificate 
mu9t  be  aigne^  and  delivered  under  the 
act.] 

In  bankruptcy  there  was  no  authority  to 
tax  any  bill,  except  that  of  the  petitioning 
creditor,  by  the  rommissioners  of  bank- 
rupt. (6) 

Per  Cttrfimi.-^TlM$  nonsuitnvas  right,  for 
a  bill  ought  to  have  been  delivered  before 
action  brought,  observi^    the  requisitea 
pointed  out/bjr  stat.  2  6eo.  2.  c.  23.  s.  23^ 
Xhis  was  busmess  done  at  law,  being  done 
(D  obtain  the  discbarge  of  a  man  imprisoned 
on  common  law  process.    The  other  ob- 
jection waii^  that  the  Insolvent  Court  ean 
appoint  persons  attorneys  of  that  court,  who 
are  not  attomevs  in  this  or  anv  other  eouitt 
so  that  their  bills  would  not  be  taxable,  or 
within  Stat.  2  Geo.  2.  Cf  23  ;   but  a  great 
deal  of  the  busmess  usually  done  by  attor- 
neys at  quarter  sessions,  as  serviqg  notices^ 
Setting  witnessea  together,  &c.,  may  be 
one  by  a  person  who  is  not  an  attomeT. 
A  person  wno  bad  been  so  employed  would 
be  entitled  to  payment  for  hia  servicea} 
but  no  man  could  tax  his  bill.    But  when 
sudi  business  ha?  been  done  bv  an  attorney 
of  this  court,  his  bill  has  bean  held  taxable.(7) 
Here,  the  plaintiff,  an  attorney  of  this  court, 
has  done  business  Sot  another,  whieh  I  coo- 
aider  business  at  law,  and  witUn  the  statute. 
It  is  not  clear  that  the  tax-master  of  the 
Insolvent  Court  has  pow^  to  tax  between 
attorney  and  client,  for  hia  power  mig^t  be 
to  tax  costa  awarded  by  that  court ;  bul^ 
admitting  that  he  had  the  first^mentioned 
power,  that  would  not  take  the  case  out  of 
the  Stat.  2  Geo.  2,  which  is  highly  bene- 
ficial to  die  subject.    The  oaKhMing  ergu- 
Dsent  geee  to  shew,  that  ^ihtta  bnsiness  is 
done  in  A  ctQurt^  where  there  is  no  taxing 
officer^  ti^  bitt  eojuld  net  he  textd  in  • 
WpeHor  dourt^  <  But  a  biH  for  buaineett 
dnn^  aib  quavtec  sessiofss^  has.  been  held  tax« 
ableiAtbiaOeurl.(d)  l^heie  there  is  anoffi- 
eer  inaninift»mGeiifft,iiiiaBe.faiisineaait  i^ 
to  tax  biUs  for  buainesa  done  theee,  then, 
after  delivery  of  a.M)l  accoading  to  2^em.  2^ 
beimso^^.be  ap^ied  tA^  to  tax  it.    H  these 

1  ^  .J 

,  <#>  5  G^2^  0, 30^,  ei  t^  i .  bolmaow  6  Geo.  4^ 
0. 16. 8, 14p. 

Cr\  See  Hai  v.  Humphreys,  2  Bq9.  &  ful.  343  i 
Winter  v.  Payne,  6  7emi  Rep.  645. 

(8)  8m  Mies  (t>  Mid<3^« 
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18  no  such  officer,  it  may  be  referred  to  the 
Master  of  this  court,  to  tax  it  as  for  busi- 
ness done  here. 

Rule  discharged* 


1825.         7    DARTKALL  0.  HOWAED 
June  11,  I6.3  AMD  OXBBS. 

The  tfoofirstcmmisofadeclaratim  alleged; 
that  m  consideration  that  the  plaintiff'  would 
retain  and  employ  the  defendants  to  invest  a 
sum  of  money  in  the  purchase  of  an  annuity 
for  the  plaint^t  the  defendants  undertook  to 
do  their  duty  m  the  premises ;  that  theplatn^ 
tiff  did  retain  ana  employ  the  defendants ; 
that  the  defendants  purchased  an  annuity  for 
the  plahttWl  but  did  not  do  their  duty  m  the 
premises,  M ,  on  the  contrary,  took  an  insfffi" 
eient  security  for  the  payment  of  the  annuity  ; 
and  that  the  defendants  then  and  there  had 
notice  ofaUthe  premises. 

Semble — These  counts  are  had,  for  not 
averring  a  damage  sustained  by  the  plaintiff; 
for  though  the  security  was  insiffiaent  when 
taken,  subsequent  circumstances  might  have 
rendered  it  availahle, 

A  third  count  contained  a  similar  ali:gationf 
by  reason  whereof  the  plaintiff  lost  the  man^y 
invested: — Held  bad,  m  arrest  of  judgment; 
for  it  did  not  state  that  the  defendants  were 
employed  by  the  plaintiff  tn  any  particular 
character,  e.  g.  as  attorneys,  so  as  to  make 
them  responsible  for  want  (f  skUl,  in  taking  a 
had  security,  though  not  guilty  of  neglect  or 
^honesty;  nor,  secondly,  ma  it  state  that 
any  reward  was  to  be  pM  to  them  on  such 
retainer* 

The  declaration  (in  assumpsit)  stated,  for 
diat  vdiereas  heretofore,  to  wit,  on  &e.  at  &6. 
Ml  coMsideraiion  that  the  pkmtiff,  at  the  re* 
quest  of  Mtf  defendasUs,  wouM  retain  and 
employ  them,  the  defendants,  to  invest  and 
lay  out  a  certain  large  sun  of  money,  to 
wit,  1,40(V/.,  in  the  purchase  of  an  aannity 
for  and  on  behalf  of  the  jAainAWr-^keyQhe 
drfendants)  undertook,  and  then  and  there 
TiiimfuiiT  uroHtiBB  sne  wwiififif/t  id  flMfiofrM 
ami  faUU  their  duty  in  tke  premises ;  and  the 
said  plaintiff  ayers,  diat  he,  confiding  &c., 
did  aherwards  &c.,  retain  and  employ  the 
defendants  for  the  purpose. aforesaid ;  ai^d' 
the  plaintiff  in  foot  siMto,  that  aldiqugh  the 
defendants  aflerwardsi  to  wit  &e,,  M  &c., 


did  purchase  a  certain  annuity,  to  wit  &'c., 
of  one  H.  M.  Goold,  for  and  on  behalf  of 
the  plaintiff,  payable  to  the  plaintiff,  his  exe- 
cutors, administrators,  and  assigns,  during 
the  term  of  the  natural  life  of  Uie  said 
H.  M.  Goold, — ^yet  the  defendants,  not 
regarding  &c,,  but  contriving  &c.,  did  not 
nor  would  perform  or  fulfil  their  duty  in 
the  premises,  but  then  and  there  wholly 
neglected  so  to  do ;  and  on  the  contrary 
thereof,  they  (the  said  defendants)  laid  out 
the  said  sum  of  money  in  the  purchase  of 
an  annuity  of  216/.  on  the  mere  personal 
security  of  the  said  H.  M.  G.,  and  of  one 
£.  B.  commonly  called  Lord  A.,  for  the 
payment  of  the  said  annuity,  die  said 
H.  M.  G.  and  die  said  Lord  A.,  or  either  of 
diem,  not  being  dien  and  there  possessed 
of  any  property  whatever  available  for  the 
securing  the  payment  of  such  annuity  as 
aforesaid,  die  said  H.  M.  G.  and  Lord  A. 
beihg,  at  die  time  of  granting  such  ammity  as 
aforesaid,  in  insolvent  circumstances ;— of  aD 
of  which  said  several  premises  the  said  defen- 
dants then  and  there  had  notice,  to  wit  &c. 

The  second  count,  widi  the  same  induce* 
ment,  stated  that  the  defendants  took  war- 
iants  of  attorney  from  H.  M.  6.  and  Lord  A., 
to  secnre  the  payment  of  the  annuity ;  but 
that  H.  M.  G.,  at  the  time  of  granting  the 
ammity,  was  a  prisoner  for  debt,  and  that 
he  ana  Lord  A.  were  then  in  insolvent  cir- 
cvmstanees,  whereof  die  defendants  dien 
and  diere  had  notice. 

The  third  count,  after  the  same  induce- 
ment of  retainer  of  and  promise  by  the 
defendants,  laid  as  a  breach,  that  the  defen- 
dants did  not  nor  would  perform  or  fulfil- 
their  duty  in  the  premises  last  aforesaid  ; 
but,  on  die  contrary  thereof,  laid  out  the 
money  on  security  whoDy  insufficient  and 
of  no  value  whatsoever :  by  reason  of  which 
said  sev^rid  premises,  the  plaintiff  hath 
wholfy  lost  the  last-mentioned  sum  of  1,400A' 
and  every  part  diereof,  and  the  advimtage, 
profit,  and  emolument  which  intght  and 
woiidd  have  accrued  to  him,  if  the  said  last- 
mentioned  sum  of  money  had'been  laid  out 
and  invested  in  the  purchase  of  an  annuity 
upon  good  and  valid  security;  and  ham 
been  imd  is,  by  means  of  the  premises, 
greatly  injured  and  damnified,  to  wit,  at  &c. 

Plea — The  general  issue,  non  assutnpsit* 

Verdict  for  the  plaintiff)  at  the  Westmin- 
ster sittings,  before  Chief  Justice  Abbott. 
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A  rule  nirit  to  arrest  tbe  judgment,  was 
afterwards  obtained,  by  tlie  Attorney  Ge- 
neral (Copley)y  on  tbe  ground,  tbat  no  breach 
of  duty,  by  the  defendants,  appeared  on  the 
declaration,  as  it  did  not  state  that  they 
were  retained  or  employed  by  the  plaintiff 
as  his  attorneys,  or  in  any  particular  charac- 
ter, or  that  they  were  to  receive  any  reward 
for  their  services. 

Mr.  Scarlett,  Mr.  Tindal,  and  Mr.  Abra- 
ham showed  cause,  on  the  1 1th  June. — Had 
the  defendants*  acts  amounted  to  a  non- 
feaiance  only,  in  not  laying  out  the  money 
at  all  pursuant  to  their  undertaking,  the 
objection  might  have  been  sufficient.  But 
an  action  for  improperly  investing  money 
will  lie  upon  a  mere  undertaking  to  invest, 
without  any  consideration,  for  it  is  a  mis- 
feazanoe.  In  Coggg  v.  Bernard^  (1)  it  is 
laid  down,  that  no  action  will  lie  for  mere 
omission  to  do  a  thing,  where  no  reward  is 
to  be  given  for  it :  but  if  the  bailee  takes 
the  burden  and  trust  upon  himself,  and  so 
negligently  performs  it  as  to  injure  the 
bailor,  an  action  will  lie  against  him,  though 
no  one  could  have  compelled  him  to  do  the 
thing.  In  Elsee  v.  Oatward,(Jt)  there  were 
two  counts ;  the  first  for  a  nonfeasance,  the 
second  for  a  misfeazance.  Both  stated  the 
defendant  to  be  employed  as  a  carpenter ; 
but  neither  alleged  that  he  was  so  employed 
for  reward.  1  he  first  count  was  held  bad, 
the  second  good ;  for  having  entered  on  the 
work,  though  without  consideration,  he  was 
liable  for  unskilfully  performing  it.  Here, 
the  defendants  undertook  (3)  to  invest  the 
plaintifTs  money ;  and  having  entered  upon 
the  investment,  the  law  imposed  on  them 
an  obligation  to  invest  it  prudently  and 
beneficially :  having  failed  to  do  so,  they 
are  liable  to  an  action,  within  the  above 
cases,  without  any  consideration  being  al- 
leged. Campbell  y.  Curran  (4)  was  an  action 
for  not  affecting  an  insurance  on  sugars, 
which  were  afterwards  lost.  The  plaintiff 
had  a  verdict.  A  bill  of  exceptions  was 
tendered,  and  the  case  was  argued  before 

(1)  f  Lord  Raym.  911.  919. 

(«)  5TenaRep.l45. 

(S)  The  word  asstanptit  does  not  only  signify  a 
futare  agreement,  but  in  such  a  case  as  this,  ^i^is. 
where  no  time  is  fixed  for  perfonniug  the  work,)  it 
signifies  the  party's  actual  entry  on  the  thing,  and 
taking  the  trust  upon  him.  Per  Lord  Chief  Justice 
Holt,  9  LordRaym.  919. 

(4)  Not  reported. 


the  Privy  CounciL  The  defendant's  objec- 
tion, that  the  declaration  did  not  allege  that 
it  was  the  duty  of  the  defendant  to  insurct 
or  that  he  had  any  consideration  for  so 
doing,  was  held  good ;  because  both  alle- 
gations are  necessary  to  an  action  for  non- 
feazance :  but  it  was  admitted,  that  if  the 
defendants  had  insured,  but  so  ineffectually 
that  the  policy  was  of  no  use,  that  would 
have  been  a  misfeazance  for  which  an  action 
would  lie,  without  any  such  allegations. 

The  Attorney  Getierat^  Mr.  Gumey,  and 
Mr.  Chitty  contra. — This  declaration  does 
not  state  any  duty  of  the  defendants,  or 
that  they  were  employed  in  any  particular 
character  firom  which  a  duty  is  implied  to 
result,  viz.  as  attorneys,  &c.  Had  they  been 
stated  to  have  been  retained  as  attorneys, 
that  would  have  been  sufficient,  without 
stating  any  considerauon :  Bourne  Y.Diggles 
and  another ;  (5)  for,  per  Lord  Ellenborough, 
the  Court  will  take  judicial  notice  that  they 
will  not  act  without  reward.  That  shows 
that  one  or  the  other  of  these  allegations  is 
necessary.  This  declaration  does  not  state 
so  much  of  the  contract  as  contains  tlie 
entire  consideration  for  the  act,  and  the 
entire  act  to  be  done  by  virtue  of  such  con- 
sideration, as  laid  down  in  Clarke  v.Gray;(6) 
nor  is  the  averment  of  notice  to  the  defen- 
dants, as  laid  in  the  first  and  second  counts, 
sufficient  to  fix  on  the  defendants  a  know- 
ledge that  the  seairity  was  insufficient  at 
the  time  they  invested  the  money,  or  at 
any  period  earlier  than  that  when  it  turned 
out  to  be  insufficient. 

Chief  Justice  Abbott.— Tlie  plaintiff"  is 
under  a  further  difficulty,  yet  unnoticed. 
Neither  the  first  nor  second  count  allege  any 
damage  to  the  plaintiff*,  by  means  of  the 
money  being  intrusted  to  and  improperly 
invested  by  the  defendants.  Now,  though 
it  is  stated  that  the  grantor  of  the  annuity 
was  insolvent  at  the  time  it  was  granted, 
he  may  have  acquired  property  since,  and 
paid  the  annuity  regularly.  Nor  does  the 
third  count  allege  damage  ;  but  only,  that 
the  defendants  laid  out  the  money  on  bad 
security,  and  that,  by  means  of  the  pre- 
mises, the  money  became  lost  to  the  plain- 
tifiT.  That  might  have  happened  if  the 
defendants  had  used  all  reasonable  care  and 

(5)  2  Chitty's  Rep.  SIX.  K.B.  Mich.  1814. 

(6)  6  East,  664. 
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prudence  in  the  investment,  and  will  not 
make  them  liable  in  this  fbrm  of  action. 
We  will  deliver  our  judgment  after  consi- 
dering the  case  a  h'ttle  further. 

Cur,  ado,  fmU* 

June  16. — Chief  Justice  Abbott  now  de- 
livered judgment. — 

We  are  all  of  opinion  that  tlie  third 
count  is  bad.  [He  here  stated  the  third 
count,  as  onl^.]  In  this  count,  the  defen- 
dants are  not  alleged  to  be  attorneys,  or 
employed  as  such  by  the  plaintifll^  so  that 
no  duty  arising  on  them  from  that  character' 
can  be  imposed  upon  them  under  this  count. 
The  word  "  retained"  by  no  means  imports 
that  they  were  attorneys,  for  it  is  applicable 
to  the  engagement  of  any  one  person  by 
another,  as  a  master  or  employer.  (7)  The 
promise  then  is,  to  do  their  duty.  It  is 
merely  averred,  that  the  defendants  did  not 
do  their  duty  in  the  premises,  for  that  they 
Cook  a  security  of  no  value,  and  by  which 
means  the  plaintiff  has  lost  a  sum  of  money. 
Can  we  say  that  any  person  so  employed, 
without  remuneration,  is  bound  in  absolute 
duty,  at  all  hazards,  not  to  take  an  insuffi- 
cient security  f  If  we  can  say  it  is,  this  is 
a  good  count,  for  it  states  a  breach  of  such 
a  duty :  but  I  am  of  opinion  that  iht  count 
IB  bad,  for  the  only  duty  imposed  under 
such  a  retainer  as  that  disclosed  on  this 
declaration,  is  a  duty  to  act  faithflilly  and 
honestly,  without  being  guilty  of  gross  negli- 
gence or  want  of  integrity,  but  a  man  may, 
when  acting  most  faithfully  and  honestly, 
and  without  any  negligence,  happen  to  take 
an  insufficient  security  :  he  may  have  been 
misled  or  deceived :  he  may  have  taken  as 
much  care  as  is  usual  with  ordinary  men, — 
yet  he  may  have  failed,  and  the  security 
may  turn  out  insufficient.  This  may  and 
does  daily  happen  to  men  investing  their 
own  money,  where  no  doubt  can  exist  that 
all  possible  ordinary  caution  is  used.  *  The 
declaration  contained  three  special  counts : 
I  have  stated  my  opinion,  on  a  former  occa- 
sion, as  to  the  first ;  but  the  verdict  having 
been  general,  if  any  one  count  is  bad,  the 

(7)  The  declantion,  in  Bourne  v.  Diggles,  stated 
the  defendant  to  be  an  attorney,  (see  3  Chitty's  Re- 
ports, SI  3,)  and  bis  "  retainer'*  was  therefore  implied 
to  be  for  reward.  Here  the  avennent  of  the  defen- 
dants' retainer  stood  alone,  without  any  previous  state- 
ment of  his  particular  character  or  profession. — Ed, 


judgment  roust  be  arrested.    We  are  of  opi- 
nion that  the  diird  comit  is  not  sustainable. 

Rule  absolute  fir  arresting 
the  judgment,  (8) 


1825.       '>REXt7.  THE    TRUSTEES   OF    THE 

June  17.  3  9ury  akd  stratton  roads. 

By  a  7\ai'^ike  Act,  the  trustees  were  autho- 
filled  to  take  at  eath  and  e^oery  of  the  teveral  aihd 
rtipeetioe  tumfike^ates  ereAd  om  the  roady  ttr-' 
tarn  talk  on  on  wufarm  $eaie  far  fimr  Uated 
daseriptiom  of  ammais  passimf :  and  were  subse- 
^ustUI^  empowered  at  a  meeting  to  he  holden  for 
the  purpo$ey  (notice  whereof  wot  to  he  fixed  on  all 
the  tumpike-gatet  erected  on  the  road)  to  reduce 
or  raise  any  such  toUs,  and  the  tolls  to  reduced  or 
raised^  were  to  be  coUeeted  as  the  old  tolls  were : — 
Heidr  that  the  trustees  were  empowered  to  redme 
or  rake  os^  of  the  four  sartt  if  tolls  at  all  the 
gates,  but  not  to  reJuce  or  advance  them  at  one 
gate  without  doing  the  like  at  all  the  others. 

(The  report  of  this  case  wiQ  be  given  in  the 
Supplement  to  Bum^s  Justice.) 


1825 
Juae 


17.  > 


B09C  9.  SOCLttRS. 


An  cjfftdaoit  of  debt  by  a  Frenchwoman^ 
contained  in  the  jurat  a  certificate  of  the  de^ 
puty  signer  of  bills  of  Middlesex,  thai  it 
was  interpreted  to  the  deponent  by  /.  C.  pro* 
fessor  of  languages^  -(who  had  first  sworn 
that  he  understood  French  and  English  J  and, 
that  the  deponent  afterwards  swore  to  the 
truth  of  the  i^ffldacit, — was  held  suffUnent. 

An  affidavit  to  hold  to  baiT,  signed  by  the 
plaintiff*  had  the  following  memorandum  an- 
nexed to  the  jurat — "This  affidavit  was  in- 
terpreted by  F.C.,  of&c.  in  the  county  ofMid- 
dleseXy  professor  of  languages,  (he  having 
.  first  sworn  that  he  understood  tlie  English  and 
French  languages,)  to  the  deponent,  who  was 
aflerwards  sworn  to  the  truth  thereof,  at  &c. 
in  the  said  county,  before  roe,  B«  J.  Boddy, 
deputy  signer  of  the  bills  of  Middlesex." 
Bail  to  the  sheriff  having  been  given,  a  rule 

(8)  See  a  precedent,  t  Chitty  on  Pleading.  4th  edit. 
38 1 .  See  fiffther.  Brown  v.  Nfoward,  4  J.  B.  Moore. 
508  ;  Kinedon  v.  Nettie,  4MattIe  U  Selw.  53 ;  Jonea 
V.  Kiog,  id.  188. 
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was  obtained  by  Mr.  CarapbeN,  for  the  bail- 
bond  to  be  delivered,  up  to  be  .canoelled»  on 
the  defendant's  filing  common  bail,  on  the 
•ground  that  it  did  not  appear  in  the  jurat 
either  that  the,  deponent  understood  French 
.or  English,  or  that  the  interpreter  was 
sworn  duly  to  .interpret  the  oath  and  affida- 
.vittohim. 

Mrm  Edrvard  ^  Lawes  &r  the  plaintiff*, 
.showed  cause  oo  an  affidavit  of  Mr.  Boddy, 
that  the  jurat  was  written  by  him  in  the 
form  usually  adopted  by  him  for  eight  years 
in  taking  such  affidavits.  Wliere  a  marks- 
man midces  an  affidavit  in  the  country,  the 
commissioner  certifies  that  it  was  read  in 
.die  presence  of  the  party  making  it,  wlio 
seemed  perfectly  to  understand  it,  and  made 
his  mark  in  the  commissioner's  presence. 
Here  tlie  Court  is  satisfied  with  the  certifi- 
cate of  its  officer,  that  the  deponent  under- 
stood his  affidavit ;  and  on  a  parity  of  rea- 
sonings the  Court  ought  here  to  be  satisfied 
,by  its  officer's  certificate,  that  tliis  deponent 
was  duly  sworn. 

Mr^  Campbell  contr^ — The  plaintiff  must 
convince  the  Court  that  the  defendant  was 
duly  held  to  bail ;  and  must  show  therefore 
that  she  has  sworn  to  the  matters  contained 
in  her  affidavit.  It  appears  that  the  plaintiff 
was  a  foreigner ;  the  oatli  and  matters  of 
the  affidavit  should,  on  that  account,  be 
shown  tp  have  been  interpreted  to  her.  Nor 
is  it  shown  that  slie  understood  the  French 
language,  or  that  the  interpreter  was  sworn 
truly  to  interpret  the  affidavit  to  her. 

Per  Curiam, — ^This  jurat  is  in  the  com- 
mon form,  and  alleges  that  the  affidavit  was 
interpreted  to  the  deponent,  which  could  not 
be,  unless  the  interpreter  and  the  deponent 
understood  tliat  one  language  in  which 
It  was  interpreted.  I  think  any  such  defect 
in  the  certificate,  if  it  existed,  might  have 
been  supplied.  We  are  bound  to  give 
credit  to  our  officer  for  a  due  discharge  of 
his  duty,  and  we  must  intend  on  his  certifi- 
cate, tliat  the  deponent  understood  the  same 
language  as  the  interpreter,  and  that  the 
interpreter  was  sworn  well  and  truly 
to  interpret  the,  oath  and  matters  of  tlie 
affidavit. 

Rule  discharged. 


1825.      > 
June  18.  3 


REX.r.  HUOHES. 


Quo  warranto  information  for  usurping  the 
office  of  Mayor  of  M. — The  ptea$  set  up  a  mode 
€ff  eiection  under  a  chatter :  teveral  tpecial  repU- 
catiotts  alleged  thai  there  %vere  two  cmuhdaiei; 
thai  fifty  good  votes  offered  fir  the  vntuccetsfnl 
catidUale  had  been  rejected;  thai  thirty-eighi  bad 
voiex  offered  for  the  defendant  had  been  received  ; 
and  that  the  unsuccessftu  candidate  had  a  majority  of 
the  legal  votes  tendered.  On  demurrer  to  the  special 
repticationSy  they  were  held  bad— fir  first,  that  the 
title  of  the  electors^  to  vote  as  corporators  de 
facto,coii/ci  not  be  put  m  issue  in  this  quo  wamnto 
against  t/ie  elected;  and  secondly,  the  medal  re- 
plications did  not  directly  deny  or  confesss,  and 
avoid  the  mode  of  election  set  up  in  thepleas^  but 
stated  facts  Jrom  which  an  argumentative  traverse 
might  be  inferred  :  but  no  issues  could  be  taken  by 
the  defindant, 

(Tlie  report  of  this  case  will  be  given  in  the 
Supplement  to  Bum's  Justice.) 


1825 
June 


5.     > 
21.  i 


KTAS  0.  SPRATLEY. 


Vol.  Ill,  KB. 


^fier  a  judge* s  order  directing  the  define 
dant  to  jdead  within  a  given  tinier  if  no  plea 
is  pleaded  within  that  time,  the  plaintiff  may 
sign  judgment  without  giving  a  rule  to  plead. 

By  a  judge's  order,  dated  1 6th  April,  on 
payment  of  the  debt  and  costs,  on  or  before 
2  o'clock  on  20th  April,  all  further  pro- 
ceedings were  to  be  stayed,  defendant  un- 
dertaking, in  default  of  payment,  to  receive 
a  declaration  and  plead  thereto  within  the 
first  four  days  of  the  next  term.  The  debt 
and  costs  not  being  paid,  the  declaration 
was  delivered ;  but  die  defendant  not  plead* 
ing  within  the  time  limited,  the  plaintiff 
signed  judgment  without  ruling  him  to 
plead. 

Mr.  ArchMd  having  obuined  a  rule  ntW, 
to  set  aside  this  judgment  for  irregularity, 

Mr.  Chitty  now  showed  cause,  and  cited 
Pearson  ▼.  Reynolds,  (1)  to  show  that,  after 
a  judge's  order  had  for  time  to  plead,  a  de- 
mand of  plea  is  unnecessary ;  and  cited 
Tidd^s  Practice^  7th  edit.  486,  to  show  that 
where  a  defendant  is  bound  by  a  judge's 
order  to  plead  within  a  limited  time,  a  rule 
to  plead  need  not  be  entered. 

(1)  4  East.  .570. 
SK 


S50 


COUTiT  OF  KING'S  BENCH; 


Mr.  Arcbbold  contra. — Every  case  cited 
by  Mr.  Tidd  except  Starhie  v.  WUkeSf  from 
Crampton^s  Practice,  1 66,  was  in  the  Common 
Pleas.  Now  there  is  a  material  difference  in 
th^  practice  of  the  two  courts.  In  the  Com- 
mon Pleas  it  is  not  even  necessary  to  give  a 
rule  fi>r  judgment  on  the  postea  in  order  to 
signing  judgment,  but  a  rule  for  such  judg^ 
ment  is  necessary  in  diis  Court,  and  a  rule 
to  plead  is  here  equivalent  to  a  rule  for 
judgment. 

Mr.  Justice  Bai^ley. — No  rule  to  plead 
was  here  necessary*  If  a  party  gets  time 
to  plead,  he  dispenses  with  mt  necessity  jfor 
a  ride  to  plead.  Brandon  v.  Payne  (2)  snows 
that  a  plaintifTmay  sign  judgment  without  a 
rule  to  plead)  if  a  defendant  pleads  in  abate- 
ment after  the  four  days ;  for  by  so  doing, 
he  had  dispensed  with  the  rule  to  plead. 
In  Perry  y,  Fisher,  (S)  non  assumpsit  was 
pleaded  to  a  decharation  in  debt,  which, 
being  a  nullity,  was  held  to  cure  the  irregu- 
larity of  giving  a  rule  to  plead  before  de- 
livering the  declaration.  Here  the  party 
undertook  to  plead  within  the  fhrst  four  days 
of  the  term,  which  was  a  virtual  agreement 
to  dispense  with  the  rule  to  plead.  A  rule 
to  pleadf  had  it  been  given,  would  have  ex- 
pired on  the  6th  day  only. 

Mr.  Justice  HolroydsMd  Mr.  Justice  Lit" 
ikdale  concurred. 

Rule  discharged. 


1825.     7 
June  21.1     MOBpy  i;.  lonES. 

A  policy  of  insurance  had  heen  effected  on 
the  freight  of  a  ship,  which,  having  been 
injured  by  a  peril  of  the  sea,  nas  obliged  to 
put  back  andrc'land  her  cargo.  Part  of  the 
cargo  had  been  so  netted  with  sea^water  thai 
it  required  a  process  which  would  have  lasted 
six  weeks,  and  been  attended  with  expense 
eaual  to  the  freight,  before  it  could  be  re- 
shipped  without  danger  of  ignition.  The 
master  sold  these  goods,  and  not  being  able  to 
get  others  to  complete  his  cargo  in  a  reason-' 
able  time,  sailed  and  arrived  at  his  destina- 
tion with  the  rest  of  his  cargo.  His  pro^ 
ceedings  were  such  as  a  prudent  man  would 
have  adopted  if  uninsured;  but  the  under" 

(2)  1  Tenn  Rep.  689. 

(3)  6  East,  549. 


inriters  were  held  not  liaUk  pro  tant^^  lA^ 
lose  of  U^ freight  of  tkesegoods. 

This  action,  on  a  poliey  of  insurance  tear 
250/.  dated  lOdi  Febrnary,  1821,  on  die 
freight  of  the  lAAp  Isabettk,  at  and  "from 
Kingston  in  Janudca  lo  LiverpQOl,  was  re- 
ferred to  an  arbitrator,  who  stated  the  fol- 
lowing facts  on  his  awarJl.  On  1st  Feb- 
ruary 1^21,  the  vessel  safted  frcum  Klng- 
aton  en  the  voyage  insured^  havftigon  board 
a  curgo  of  ootton,  cofiee,  sugar,  hides,  &e. 
shipped  by  various  persons  fer  consignees 
in  £ng(land,  with  bills  of  lading  4d  the  asnal 
terms ;  but  a  plank  having  started  in  violent 
weather,  the  idiip  was  obKged  to  put  haxk.  to 
Kingston,  where  after  a  survey  it  was  found 
necessary  to  land  the  whole  df  €be  cargo. 
This  was  dierefore  done,  and  the  aceident 
was  repaired;  but  part  of  the  cargo  had 
'been  ao  wetted  by  sea-iwater,  in  consequence 
of  the  starting  of  the  plank,  diat  it  oocdd 
not  be  re-shipped  without  danger  from 
ignition,  to  the  ship  and  the  rest  of  the 
cargo,  utdess  it  underwent  a  process  of 
washing  wilh  fresh  water,  and  'Uien  drjring 
in  die  sun,  which  would  have  detained  the 
vessel  six  weeks,  «id  been  attended  with  ex- 
pense equal  to  the  freight.  Under  diese 
circumstances — ^die  lAiipperst^  these  goods 
refusing  to  interfere,  hut  approving  of  a 
side  by  the  master,— ^e  master  sold  them, 
and  finding  he  could  not  obtain  odier  goods 
to  complete  his  cMgo  in  any  reasonable 
time,  and  being  pressed  by  the  shippers  of 
the  rest  of  the  cargo  to  proceed,  he  sailed 
for  Liverpool,  carrying  with  him  the  net 
proceeds  of  the  damaged  part  of  the  cargo. 
On  arrival  at  Liverpool,  he  paid  over  tiiese 
proceeds  to  the  parties  interested,  without 
retaining  the  freij^t  of  the  goods  sbkl.  The 
mastei^s  proceedings  at  Kingston  were  such 
as  a  prudent  man,  uninsured,  would  have 
adopted.  Ujpon  tiiese  iacu  the  arbitrator 
found,  diat  the  pkundff  was  entitled  to  re- 
cover for  the  loss  of  the  freight  of  the  goods 
sold. 

A  nde  mti  having  been  obtained  for  set- 
ting aside  the  award,  the  question  was, 
whedier  the  underwriters  were  liable  pro 
tanto  for  the  freight  of  the  goods  thus  re^ 
landed  and  s<dd.  In  Hilary  term,  1825, 
Mr.  F.  Pollock  supported  his  rule. — ^An  in- 
surance on  freight  is  a  peculiar  contract, 
depending  on  both  ship  and  goods,  and  does 
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not  admit  of  my  f^ftialor  arorage  loss  of 

f  ilfccup,,    If  aiUior  pbif  or  goods  aie  totally 

lptt»  tb^  ttodsrwritei  is  liable^,  but  not  to  re« 

pur  the  t^Mdf  of  lefit  the*  goods*  in  order 

to  enable  the  Toyv^a  attd  ita  objects  to  be. 

donpl^ted*     Here,  theti  is  no  total  loss, 

either  acttid»  aabgr  fennderingi  oas  ooostruc- 

tm»aa  wherq.lt  ship  ia  not  worth  repair^. 

or  goods  are  so  danjiged  diat  they  cannot 

be  carried  OIK    It nughinoftbe.worth  while 

for  the  maacer  to  wait  for  tbeae  goods ;  but 

the  undeswciter  did  not  goaraatee  that  the 

fteighl    abOtlld   be    worth  carryings  but 

mere^  that  the  ship  of  gooda  ahoiuid  noC» 

by  the  perils  ikisurd  against  be  rendered 

incapable  efeaiwig  the  firei^t.    In  MUkA 

v;/'^A(K(l)*there  was  aconstnietive  total 

hmp  which  is  whoQy  the  leveme  of  this  case. 

U^^Bl  theahip  wttirepaiiDed  and:  completed ; 

the  ffi>odt.  isi^t  havie  been  forwarded  after 

a  little  delay  and  expense — but  it  was  mora 

ooAvesJUn^  nMi  to  wait  fos  theia«    To  hold 

^tmv  the  undevwiiter  on.  fcei^t  shall  be  lia- 

Ue,  would  be  toaonko  hfan  uabk  for  enrery 

trifling'  danuigi^  and'  put  it  in  the  powet  of 

the  master  to  make  stdi  damaga  a  total  loBSb 

Mr.Parhe  ooQliA«**-^The  assured  daim 

for  axtotaliott^eif  i^  freight  of  the  goods 

left  behind;  which' is  plain,  as  no  freight 

opuld^o  erirned-whea  Cnqr  were  not  carried. 

Then.was  the  leaaoceaaioned  by  the  perils 

oif  the  seat    The ahipaodcaigo  ware  both 

iiqwred  by  petds  of  the  sea^  and  this  loss  ia 

IQ  be.  oaMideredas  caused  by  that  original 

periL    In  ifttfpsVk  ^ighet,  the  insurance 

wasoA  ship  and  freight ;.  the.  peril  insured 

against  happened  by*  cf^ture.    Af^  re* 

capture.  SM  aorival  in  a  foreign  port,  the 

ea|)tatB,  as.the  best  step  he  oonm  take^  sold 

thecal^  aiid  lef^  the  ship  there.    Lord 

Mteslield  these  held«(i2)  that  after  the  peril 

insu^  agatet  had  happened,  the  master^ 

eiwa  without  esHiDesa  order,  has  implied  au^ 

thority  from  bon  sides  to  do.  what  is  right 

andfitrtobedone;  arid  thai  ^.underwriter 

must  snswer  for  the  coaseqifencea  of  audi 

acta  of  hia  as  would  have  been  ri^t  or  pvu* 

dent  in  hini,  had  the  ship  and  cargo  been 

his  own.    There  the  loss  of  the.  fi)eight»  oo^ 

casioned  by  the  captain's  act  in  selling  the 

cargo,  and  leaving  the  ship  behind,  was  held 

a  consequence  of  the  peril  insured  against. 


He  cited  Grem  v.  Roiftd  Eackimge  AatU" 
ranee  Companf^^  (3)  to  show  that  the  under- 
writer's liability  is  to  be  tried  by  the  test 
-—whether  or  not  the  conduct  of  the  as« 
suredf  after  the  loss,  was  such  as,  if  unin- 
sured, they  would  have  adopted.  The 
assured  is  not  to  incur  unwarrantable  ex- 
pense by  enabling  the  ship  to  earn  freight^ 
m  order  to  serve  the  underwriters  on  her 
freight,  to  the  exclusion  of  the  other  parties 
interested.  The  other  aide  admit  that  the 
underwriters  may  be  charged  with  a  total 
loss,  though  the  ship  is  not  lost,  e.  g,  where 
she  is  not  worth  repairing :  yet  there,  it 
might  eq^ldly  be  said  that  the  underwriter 
on  freight  was  not  concerned  in  repairing 
the  ship,  and  that  the  loss  was  occasioned 
by  the  assured  not  repairingi  as  it  was  said 
to  be  incurred  by  their  not  choosing  to  incur 
the  expense  of  delay. 

CW.  adv,  vuU. 

Chief  JusHce  AbboU  now  delivered  the 
opinion  of  the  Court. — ^The  question  was, 
wbether  under  the  above  circumstances  the 
underwriter  was  liable,  pro  taniot  for  the 
ft^ht  of  the  gtfods  thus  relanded  and  sold* 
No  case  has  b^  found  on  the  subject,  yet 
it  is  an  occurrence  which  has  probably  been 
frequcntd  We  are  of  ofiinion  the  under^^ 
writer  is  not  liable*  It  is  true  that  the 
most  prudent  thing  which  tlie  master  could 
doi  might  be  to  sail  without  these  i^ooda^ 
but  it  does  not  follow  that  the  underwrites 
is  to  make  good  the  loss  thua  occasioned  by 
their  not  having  earned  freight.  If  we  held 
otherwise,  the  temptation  to  the  master  of 
a  ship  to  tail  away  under  such  circum- 
stances, before  goods  could  be  got  ready 
for  re-shipment  would  be  very  great,  and 
might  be.  very  mischievous.  It  may  be 
fit  that  the  master  should  exercise  a  diacre-> 
tion  as  to  sailing  with  or  without  particular 
goods,  but  it  by  no  iheans  follows,  that  his 
owner  can  throw  the  loss  of  their  freight 
froUmh  on  the  underwriter. 

Ruk  absoiuie. 


(1)  Dough  Rep,  aai. 

(t)  DougL  Bep.  S34. 


18^5.     > 
June«l.i       "«».  "VT. 

Mutter  of  drfenee  arising  after  action 
brought  cannot  be  pleaded  in  bar  of  the 

(3)6Taiuit.79,  68  i  1  Marah,  49f « 447.  aC. 
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fnaintenance  of  the  actum  generally;  hut  only 
m  bar  of  its  further  mainteruatce. 

Thus  where  two  actions  were  simulkmeously 
commenced  by  one  pianUiff\  against  the  oc* 
ceptor  and  indarser  of  a  bill,  and  before 
judgment  against  either,  the  plaintiff  took  a 
warrant  of  attorney  from  the  acceptor  for^ 
the  payment  of  debt  and  costs  by  instalments, 
all  of  which  were  to  be  paid  before  judgment 
could  have  been  obtmned  against  him,  the  thus 
giving  time  to  the  acceptor  affords  no  defence 
to  the  action  against  the  indorser  under  the 
plea  of  the  general  issue. 

Declaration  in  assumpsit  by  the  second, 
against  first  indorser  of  a  bill  of  exchange 
for  50/. 

Pfort— General  issue. 

Evidence^ — At  the  trial  before  Chief  Jus- 
tice Abbott,  at  the  London  sittings,  the 
plaintiff  proved  the  hand- writing  of  the  ac- 
ceptor, and  of  the  defendant  as  first  indor- 
aer-^preeentment  for  payment—^refusal  to 
pay— -doe  notice  of  dishonour  to  defendant — 
and  that  the  plaintiff  immediately  brought 
two  actions  by  original  against  the  acceptor 
and  the  defendant.  The  defendant  proved, 
that  pending  these  actions,  the  plaintiff  took 
a  warrant  of  attorney  from  the  acceptor,  for 
the  .bill  and  costs  by  instaltoients ;  that  on 
default  in  any  one  payment,  the  whole  waa 
to  become  due,  judgment  was  to  be  entered 
up  and  execution  issued.  Six  instalments 
only  were  paid. — For  the  defendant  it  was 
contended,  that  this  transaction  discharged 
him.  For  the  plaintiff — that  the  warrant  of 
attorney  was  taken  from  the  acceptor,  afler 
action  brought  against  him,  and  the  instal- 
ments would  all  become  due  before  judg- 
ment could  be  obtained  in  common  course 
against  liim,  or  against  the  present  defen- 
dant, so  that  the  defendant  had  not  been 
prejudiced ; — also,  that  as  this  matter  had 
arisen  afler  action  brought,  it  should  have 
been  pleaded  in  bar  to  the  further  mainte- 
nance of  the  action,  and  could  not  be  given 
in  evidence  under  the  general  issue.  The 
evidence  was  however  received,  and  leave 
given  to  move.  Contradictory  evidence  was 
given,  whether  the  defendant  knew  and 
assented  to  the  taking  the  warrant  of  attor- 
ney ;  and  the  Chief  Justice  directed  the 
jury  to  find  for  the  plaintiff,  if  they  believed 
that  the  defendant  did  so  assent :  but  if 
otherwise,  then  to  find  for  the  defendant. 


Verdict  for  the  defendant,  with  teave  to  the 
plaintiff  to  move  to  enter  a  verdict,  on  tiie 
ground  that  the  facts  proved  were  not  an 
amwer  to  the  actioii.' — A  rule  nisi  having 
been  obtained  accoird^gly, 
•  ilfr.  Gumey  and"  Sfr,  Ckitty  ahowied' 
cauee. — Giving  time  to  the  acceptor  dis- 
charges a  subsequent  ittdor^r,  m^ss  done' 
with  the  assent  of  the  latter.  Now  if  the 
warrant  of  attotaiey  to  paly  by  instaknenta 
had  not  been  taken^  and  the  action  agianst 
the  acceptor  had  proceeded,  payment  of  the 
bill  might  have- been  obtained  k^g  before 
the  last  instalment  becsime  due  nnder  the 
warrantof  attorney.  They  dted^i^/uAv. 
Barley :  (1)  There  the  warrant  ^attorney 
was  taken  afUr  the  judgment  in  die  action 
against  the  acceptor ;  yet  it  wM  held  to  be 
a  giving  of  time  to  the  acceptor,  and  to  dis- 
charge the  indorser  from  a  subsequent 
action. 

'  Mr,  Brougham  and  ilfr.  Piait,  fiir  the- 
plaintiff,  re-urged  the  arguments  used  at 
the  trial ;  and  added,  that  tf  the  acceptor 
had  still  resisted  the  action,  judgment  could 
not  have  heea  obtained  against  him  eaiiier/ 
than  it  was  here*  entered  up  on  the  war- 
rant of  attorney.  They  cited  BadnaU  v. 
SamueL  (ft)      • '  , 

.  Chief  Justice  Abbott,— The  jury  found 
that  the  warrant  of  attorney  was  given  by 
the  acceptor,  without  -  the  jprivity  of  the 
defendant.  That  is  immaterial,  for  aa  it  waa 
not  given  till  afler  the  oommeneement  of 
the  suit,  it  forms  no  answer  to  the  action  on 
this  ptea. — It  was  decided  in  Evams  v. 
Prosser,  (3)  and  confirmed  in  Le  Bret  v. 
Papilion,{4)  that  no  matter  of  defence  ari- 
sing afler  action  brought  can  properly  be 
pleaded  in  bar  of  the  actioti  generally,  but 
should  be  pleaded  -in  bar  of  the  fur^er 
maintenance  of  the  aotion.'  The  evidence 
in  this  case,  dierefore^  waa  not  admissible,*  on 
the  plea  of  the  general  issue.  ^  Two  cases 
in  whidi  it  was*  diid  that  :aotio  non  rdated 
to  the  time  ofpleadnug  only,  and  not  to  the 
commencement  of  dieaction,  via.  SuUivamv. 
Montague,  (5)  and  Reynolds  v.  BeerUmgiiJS^) 
were   overruled  in  Evans  v.  Prosser*    Tlie 


(1)  9  Bos.  &  Pttl.  Rep.  61. 

(2)  ,S  Price's  £acbeq.  E«p.  5tl. 

(3)  3  Tern  Rap.  188.' 

(4)  4  East,  am. 

(6)  Dougl.  Rep/113. 
(6)  3  Tenn  Rep.  188,  b« 
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rale  dierefore  must  be  alMolttte  tx>  entef  a 
verdict  for  the  plaintiflT. 

'  RuU  absoltae  aceordmgly,{7) 


lb  * 


1825 
June 


BiaQHWaUAW  V.  JACKSON. 


5.     > 

21.  } 

,  AUorm^li  undertaking. 


The  defendant's  attorney  having  under* 
taken  to  pay  over  a  sum  of  money  to  die 
plaintiff  within  one  month,  Mr,  Wightman 
doubted  whether  the  attorney  should  be 
called  on  to  pay  over  the  money  on  motion, 
or  by  action  on  his  undertaking. 

Mr.  Justice  Buyieyi^^Oti  motion:  the 
attorney  was  the  attorney  in  the  cause,,  and 
the  expense  of  an  action  was  intiended  to  be 
avoided* 

Rule  nin  accordingly. 


1825 
June  J2 


12.  \ 


ANOMTHOUS. 


jiddition^ofdepweni  m  an  t^jfAmi  under, 
the  Lords  Act,  /or  discharge  ^  a  prisoHer, 
remanded  in  eaeeution  under  that  Act^  for, 
wmrpaymeni  of  the  weekfy  3$^  6d,  (1)  - 

Mr.  Reader  now  showed  cause  against  a 
rule  obtained  by  Mr.  Whately^  that  the 
place  of  abode  and  addition  of  the  prisoner 
was  not  inserted  in  his  affidavit. 

Mr.  Wkately '  mgei,  that  the  Rule  i^ 
15  Car.  2.  did  not  apply  to  a  proceeding 
under  a  statute  passed  long  after  the  rule 
was  ;nade  ;  that  all  the  cases  to  which  it  has' 
been  applied  were  of  affidavits  to  hold  to 
bail ;  and  that  there  was  here  a  common 
certainty  as  to  the  person : — But 

Per  Curiam. — ^The  rule  is  general :  no  af- 
fidavit can  be  read  without  the  place  of  abode 
and  addition  of  the  deponent. 

(7)  "  Actio  mm  goes  in  every  case  to  the  time  oC 
plMdiag,  and  not  to  tiie  ommuiceineiit  of  dia  ac-^ 
tioti;*'  per  Lo$A  Mansfield:  SaiUiTaa>v.  -Moaague* 
DouglaB»  IISS,  A.D.  1779.  Yet  in  £.  1777,  he  had 
Baid  that  it  was  absurd  to  suppose  that  a  plea  of  riens 
m  arreai  related  to  the  time  of  the  plea,  and  not  to 
the  action :  Warner  «.  Tfaeolmld,  Onvper,  690  ;  aod 
SiiUitan  v.  Montague  is  nonr-  overruled  aa  above. 
See  also  Tower  o.  Cameron,  6  East,  4i4|  416  ', 
Hallowes  v.  Lucy,   3  Levins,  120. 

(1)  See  3S  Geo.  2.  c.  28.  sec.  13. 


1825 
June  3 


PRATT    V.   HILLMAN  AMD 
OTHERS. 


It  ivas  certi/kd  by  an  arhiiratory  that  a 
party f  raising  a  jxtrty'^vall,  intended  to  com^ 
ply  with  14  Geo.  8.  c.lS,  but  did  not^  in 
faet^  do  sOt  and  injured  the  adftnning  house : 
-^Heldy  that  the  raising  the  waU  was  to  be 
considered  as  done  **  m  pursuance  of  the  sta- 
tute ;"  and  that  the  defendant  was  entitled 
to  the  protection  of  sectiaiif  ItiO^  respecting 
notice  and  limitation  of  aetiont  •brfare  trcs^ 
pass  wovdd  lie  agamst  khn.  '^ 


■■j ' 


Dedarhiion — In  trespaMfor  building  a 
wall  on  the  roof  of  the  plaintiff's  bouse, 
whereby  it  was  injured. ' 

P/eo— Not  guiltj. 
'  At  tli6  tiri^  belbre  Chief  Justice  Abbott 
tbe  plaintiff  bad  a  verdictv  subject  to  a 
barristef^s  awards  He  awarded^  diat  a  ver- 
dict should  be  entered  fbr  the  defendants  ; 
and  added  to  his  award,  the  following  cer- 
tificate for  the  opinion  of  the  Court  :^— 

**  It  appeared  in  evidence  before  tfne,' 
first,  that  the  house  of  tlie  defendant  Hill- 
Aian  was  of  the  first'  class ;  and  that  the 
house  ef  the  plaintiff  Pratt^  was  of  the  third 
dass  of  bvaMings,'itic^oned  in  the  Build- 
ing Act,  14  Geo.  8.'c«  78.  s.  1 ;  and  that 
the  two  housed  adjoin  to  eabh  odier,  being 
separated  by  a  party-wall ;  that  both  houses 
were  bUilt  before  tha  BdiltUng  Act  was 
pass^,  and  are  within-  die  district  over 
which  the  pMmsions  of  diat  act  extend ; — 
diat  the  defendant  HiUman'  intended  to 
make  certain  alterations  in  his  house,  and 
dh*^  that  occasion  it  became  necessary,  in 
order  to  carry  the  alterations  of  his  house 
into  effect,  that  he  should  raiM  the  whole 
party'^wall  iietween  his  hoase  and  that  of 
the  plaintiff's )  and  in  pursuance  of  sudi 
intention;  the  several  'defendants,  in  March 
189S,  built  the  wall  in  questiob  upon  the 
whole  party-fi^l ;  that  the  defendant  Hill- 
mah,  and  the  other  defendants,  in  doing 
what  they  did,  bond  fde  intended  to  com- 
ply with  the' pfovisions  of  the  Building 
Act;  that  the  wall  in  question  was  ex- 
amined whilst  it  wasbmlding,  and  direc- 
tkxis  as  to  the  mpde  of  building  it  given  by' 
the  regulafr' district  sm'veyor ;  that  the  waU 
as  it  was,  in  fact,  built,  was  not  at  all  con- 
formable to  the  provisions  of  the  Building 
Act;    that  in  consequence  of  the  whole 
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party-wdl  being  so  raisedi  the  wei^t  of 
the  added  part  pressing  on  the  part  below^ 
has  produced  considerable  datnage  tb  the 
pbiaiiff'aheasa;.  that befbieibeaation was 
hEoiighty.the  plaioDiff  did  not,  in  oemplianae* 
wi^h  sed*  100.  of  the  Building  Aiit»  give 
the  noiioe  these  xe%Dsi«d;  and  9iai  ha'com* 
manoed  bisvaadoa^iA  July'  lMdr^yia«  aftec 
more  thaik  three  oalwAr  moaths^  bad  ex- 
pired'fiom  the  boildiag  of  die^waU  by  the^ 
dpfendaals.  I  tfeougbt  that  thia.  osiisaioiis 
OB  the  pari  of  the*  plaintiff  ma  fiiid  to  hiar 
recovery  in  the  aqliao ;.  aadthat  tka  aplioOr 
was  brought  at  too  late  a  period— and  award- 
ed a  YQrdici  for  di^  dulbndaail  on  ttus 
gi!ound." 

Mr.  F.  Pollock  hmog  o\^\nfA'  a  ni)«' 
to  set  aside  thia  award— <> 

itfir/iMIw  showed  caiiaa»and  cited iFtslfer 
V.  Toke^il)  and  GWy  ¥.  fVUtt^md  Bewh^ 
Cmml  Con^pfimjti  (fl)  to  prave^  dial  aa  thai 
delimdanft  waa  certifitod  by  the  atpbittalark^ 
to  have  iatandedp  konAfdei  to  oamplf  wiib* 
the  pzoYiwNvaof  thaBttiUiog'Afs^be  OMiatt 
ba^lahai.t^haveaotad  *^inpimiianceofdie 
actt^aad  therefon^  under  sect*  100.  of  14 
Geo.  SkQ.  8;  waa  aatitled  lo  «  wnttenaotMSt 
oUaetiattttwen^HNi^dqM  befinre  oewaaiie^ 
i^g  the  aiiil^  aa<  alaa  to  eabeasptioQ'  frodk 
liabiHty».if  the  adioa-was  not^broagbi  with*' 
IB  ihrea-  aidettdar  npfitfhft  Mftt  afiav  -  that 

Mu  J. BoOeA fti  srtppari ^  theankK^^ 
Tha>ii9itff]^.whidb  foniia  tha  aulijaat  aMtte» 
of  thiaaatioBy.  waa  in  acawefuanoa  of  thi^ 
dafendlatt  HtHnwat.  hayiqg  miaod  i  thapar^ 
watt  batwaea  hie  hoaaa  aid  thai  of  ths^ 
flaintiflPsb  ao  aa  to  itijare  the  latter*  By> 
i4<Seoi  8.  e.  78.  a.  4Bi  a0  party-^wallabaU 
b^  nisedijuakss  dieaaina  can  be  dona  witk 
aafeqr  to  auch  wdit  and  tha  aeveml  bniUl-' 
iagi'  a^oiniag  tliareto..  No  paevioua  inn 
qniajVasrto  »e'  aafelyof  xniaiBg^  thia  waU» 
appean  tohave  been  made;  aiwl  the  artn^ 
tntor  finda*  that  tha  wall  wbenr  bttSt  waa 
ao*  confrrnafak  to  the  paovinoaa  of  tfan 
Building  Aet*  Thenthe  wail  waa  not  raiaid 
''in  pufsuanoe.  of  the  act,"  within  aae** 
Uan  lOA. 

Cjye/Jitf<foa  ifUatt.^Ther  4id  saction 
has  giTen  power  toniaeparty^wdla;  bn* 
it  nwat  be  ejuaraiaad  in<  a  partkulnt  0Nido# 


(1)  9£iit,564. 

t«)  3  lliaala  &  SMag  dea 


and  undev  oevtaia  ctiemnslanoea,  in  order 
to  justify  a  party  altogeiber*  HoweTer*  if 
a paity^  inM^iding;  toaet' under  the  power 
given,  omits  to  pursue  the  particular  direc- 
tions which  are  laid  down,  he  is  not  alto- 
gether justifiedi  but  must  answer  fw  any 
damase  caused  by  his  act  as  so  done.  But  he 
is  wimin  die  protection  of  sect*  lOO ;  and 
as  neither  of  its  requisites  was  here  com- 
plied with,  the  attiitrator  very-  properly 
Qideied  tha.verdiot  tt^.be'antenBd  for  the 
dafendanta. 

9dcy  4br  Betting'  ^aids  th^  award. 


aAmolMW.. 

Mr*  CoUmmfSoK  lhe<  defendant.  Hilbnan, 
afterwards  obtauned  a  rule  for  the  plaintiff 
to  show  eausa  why.  a  aii^ggestion  should  not 
be  entered  on  the  roll,  that  the  action  waa 
brought  for  acta  ^one  under  14  Geo.  d. 
c.  78 ;  and  why  the  Master  should  not 
tax  the  defendant  his  treble  ooat^  acaoiding 
to  sect.  100. 

June  22. — Mr.  F,  PoUoek  nim  showed 
canaa^  and  coniandad;  that^Mker  the  wovds 
ner^apiiit  of  the  aetindudcid  easeai^fetie^ 
tn  arbitration^  where  the  aabiirator  awnwlad 
that  a  verdict  ahontdbeentered^lbr the^a^ 
feodant  The  verdict  contemplated  itt«ee- 
tion  100,  ia  a  verdict  given  on  the  meritB 
in  open  coart,  and  not  one  awarded  on  a 
mere  infbrmdity  arising  under  the-act» 

Mvj^-  ColUnan,  contra».  cited  GoUeitf'  v. 
/Wy«(d)  which  decided,  that  a  defincUat 
in  an  action  &r  any  thing,  done  in  putsuanoe 
of  the  Building  Act>  14  €kfo.  3.  c.  78,  waa 
entitled  to  hia  coats  on  a  nonsnit.  Now 
beve*  tha  ffrounda  on  which  the  verdict  foe 
the  defen£mt  was  awarded#  hare  been  held 
saflScient  by  the:Court-^viz.  the  wanttof 
notice  of  action,  and  the  brinip^g  the  action 
afler  the  time  limited  by.Ae  ftaiute^  and 
were  equally  good  grounds  for  a  nonsuit, 
had  the  eausa  gone  to  triaL  Xheddfandant 
18  thacefiMm  entided  to  his  feraUe  eosia,  ao» 
cording'  to  die  above  ease.  Beaidea,  die 
cenificate  of  tKe  arbitrator  dto^y  showed 
that  the  defendant  had  acted  bond,  juk  in 
what  be  did,  aothat«the award  in.hia*fliwMir 

is  good|  not  only  on  the  p(rima  of  law, 

(3)9£tfltfd0f. 
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Imt  afao  OK  At  olierils.    He  aito  rdind  «ii 
the  very  geaeral  woHb  «f  «eoL  IdO.  (4) 

iW  Carukfli— The  wonds  of  die  IddfOi 
«e<3tion  ve  as  laige  «■  cauid  powibly  be 
ntedf  atoll  dcaily  iaduiie  llaa  csaae.  Tlie 
olgeot  of  cbe  aet  mAendif  waa,  uliat  wbe»- 
erer^  in  an  aekioo  ior  any •  thing  dene  in  putw 
anance  tbeveo^  the  plakiliir  failed  in  inaking 
out  his  aglit  vf  aetiaoy  liie-defeadaiit^fliumld 
hwe  treble 'Oaatay  ^rbedMar  liehad  a  tcvdioty 
or  tto  plaintiff  was  «omHEDted«.  13hm  tiiaft 
ia  Ml  diflfeaenoe  ibatneeB  m  iierdict  foand  ftfr 
the  defoidant  in  open  coavt,  and  a  "vrndidt 
awaided  as  this  was.  We  hate  Ho  disera*- 
tion  in  a  caae  Hike  this  wUcli  comes  ^ntMn 
4he  aott  andiveare  bound  to  pat  «t  In  Airoe. 

iMe  a6foAfte« 


■"  **' 


BSTAN  V.  JOKES,  SSQ. 


1824.  > 

JuoeU;  2SU  > 

j^  deetaf^km  ogMiH  tke  manhdjhr  the 
e$eope  cf  S,  8*^  ^ko  had  iftctfa  f^akdered  ta 
diaehdupge  4^  her  kail^  itaied  the  atteH,  and 
giving  bail  heUm ;  and  that  i^ktnmdg  iM 
tiboMnfai  pm  m  befiire  Sir  J»  B.,  a  j^dge,  &c. 
Titi^uatnl^Wjaeappetired  bf/theteeordf^tht 
recognttemee ;  thai  S,  S.  miirremie¥ed  m  diie* 
charge  cf  her  baii,  and  afienMrds  eecaped : 
—Held,  that  the  mode  of  fi^itiag  4n  hail 
abooe  woe  muOerial  tobef/reifedae  alleged^ 
a^  therrforti  that  <m  eaanmed  copy  tf  ihe 
entry  of  the  reeogniaanee^ilaiingii-Mekghen 
iMifere  theCouit  ait  WestminBter,  didma  mp- 
ffort  theaoermeat.  Aiaofthid  ihe JUaaer*B  book 
was  mat  eMeme  #9  a4oiv  that  the  reeogmaanee 
mmtaken  biftfpe  a  emgie  jmigo, 

DeelaraUm — (In  case)  against  the  Mar^ 
Mial  of  the  King^s  Bench  fbr  an  escape, 
after  stating  that  one  Sophia  Sanders  had 
been  arrest^^  by  the  'Sheriff  of  Middtese5e, 
-at  liie  SHitof  the j^aifiliff,  for  lt9L  and^up- 
wardsiona  ofemtA  capias  ad  ftspondendam^ 
iesued  out  of  the  King'a  Bench  in  Easter 
tensi  18id4',  and  thst  bail  to  the  ahenff  had 
beeii  pot  in,  pmeeeded  to  state  the  recog»- 
nisance  of  bail  above,  as  follows — **  That 
afterwards-  and  whilst  the  said  plea  was 

ra)  'tUn  w&Oick.hb  fond  ftfr.tiM  Mmduit^or 
if  the  pJaintilrbeooine  nonsiiited,  or  diacoiitinue«  &c. ; 
or  if  jadgment  be  given  for  the  defefKhuit  <m  demuiter, 
4«r  %y  detlMrit,  or  dtherwk^,  then  tlie  dMekidant  Bh«ll 
have  judgment  to  recover  treble  costs  of  suit/' 


IMding  In  4iia  said  Gowt  ^fCin^  tBenctt, 
to  wit,  at  the  return  of  the  said  'wrk  in  tihe 
same  Easter  term^  in  <die  i^  year,  &c.  be- 
fane  JSir  ^.  E^  hdght^  %ne  ^4he  jnstices  of 
the  said  courts  ^c.  came  Charies  Mn^hk  am 
WaUiam  Mdler  in  lAetr  proper  persons,  and 
iAexL  and  tliere  adtnowledged  ihem^^^res, 
anA  etsth  ^f  them  did  acknowledge  himself, 
io  ^arem  the  saidfAtnatiff  thesmn  of  258f., 
tand  tfatn  and  ^tiere  did  consent  for  them- 
aelMw,  and  each  for  hinnielf,  and  his  and 
ahair  hein,  -that  the  ^d  ^am  A«m\A  be 
made  «f  their  lands  Aid  ^chattds,  and  levied 
40  the«se  of  the  asid^kindff,  upon  the  con- 
dition^ that  if  judsmefit  ^ould  happen  to 
lie  given  bi  the  said^ofntfor  the  aaid  ^ain- 
aiff,  against  ^e  said  'S<^hia  Sanders  in  the 
«ssd  plea,  that  then  the  stnd  S.  Sanders 
ddiottld  pay  md  satisfy  aM  aueh  damages, 
-dw.  or  rendef  herself,  itc.  as  %y  Hie  record 
laf  the  aa^d  teeogntaanee,  Ac.  more  ^lly 
^{^learai"  and  that  on  Ae  ISA-day  of  May 
•in  the  aaM  Basted  term,  &e.  the  said  S. 
43anders  aan^ndered  hets^in^scharge  of 
het  said  liail,  at  the  s«il  of  the  said  plaintiff, 
-iii  ^e  pIsa  afoi«said,  and  was  thereupon 
<ot>m«ftted  by  Sk^C.  A.,  kn^ht,  chief  justice, 
Sfe^y  to  the  castody  ef  ^e  ynaraiha},  ftc., 
^theve  to  'lesnaiH,  d^e.  as  by  ilhe  teeord  of 
fthe  said  aatrender,  new  Temahsi'ng  in  the 
eaid  eoort,'  more  folly  appears.  It  then 
-seated  that  the  defendant  suflfered  tlie  said 
$»«  Sanders  to  eseape. 

i^l^ft-*-^nerid  iffitte;  tiotguil^. 
SPAe^dbiOff  addaced  by  the' plaintiff  at 
the  trial,  before  Chief  Jostiee  Abbott,  was 
'iie  itRMiifig  the  writ  as  had^-^the  sirest — 
and  an  examined  copy  of  the  entry  of  the 
leeogniaance  of  bail,  stating  that  the  recog^ 
miiBance  tsas  taken  befbre  the  Court  at  West-- 
mineter.  It  was  hereupon  objected,  that 
this  did  not  support  the  averment  in  the 
declarataofr'-^'*  diat  ike  recc^iaance  was 
taken  before  Sir  J.  B.  at  Chambers." 

The  plaintiff  then  produced  the  filazer^s 
book,  from  which  it  appeared  that  C.  H. 
and  W.  M.  became  bail  above :  that  entry 
imported  that  the  recognisance  was  taken 
before  a  single  judge ;  and  k  was  proved 
that  where  bail  is  tahen  before  a  judge  at 
Chambers,  theetttry  of  die  recogniaance  i^, 
that  it  was  taken  before  the  Court.(l }    The 

(1)  2  Salk.  564.  600.  659;   6  Mod.  43.   15S; 
7  Mod.  IW;  5  East,  461 ;  ?'Srtiidi!s  ftep.  14.  S.C. 
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objection  was  pertbted  in*  «ld  the  poigif 
was  reserved. 

Fenlict  for  the  plmntiff  for  187/. 

Mr.  Campbell  having  obtained  a  rule  nm 
for  a  nonsuit, 

Mr,  Scarlett  and  Mr.  ChUty  showed 
cause. — ^The  material  points  to  be  prov^ 
are*  that  bail  was  given ;  that  S.  Sanders 
was  rendered  in  discharge  of  it,  and  afteiy 
wards  escaped.  The  node  in  which. the 
bail  was  given  is  matter  of  inducement ; 
therefore  a  variance  between  the  mode  laid 
and  that  proved  is  not  material,  so  as  to 
warrant  the  entering  a  judgment  of  nonsuit 

Now  Wale  y.  nriggSt  Marshal  of  the 
King's  Bench,  (2)  showa  that  the  escape 
being  the  foundation  oT  the  action,  and  it 
being  imperative  on  the  plaintiff  to  prove 
the  par^  to  have  been  an  actual  prisoner, 
no  prout  paid  per  recordum  of  the  commit- 
ment in  execution  need  be  made ;  that  that 
commitment  was  only  inducement  .to  the 
action,  and  not  matter  of  general  demurrer. 
The  reference  to  the  record  in  this  case*  in 
order  to  verify  the  recognizance  of  .bail,  is 
clearly  surplusage,  for  we  matter  so.fHniC- 
fered  to  be  verified  is  mere  induoenleat  to 
the  action :  nor  does  such  reference  make 
the  allegation  descriptive  so  as  .to  require 
literal  proof;  but  it  remains  an.  allegation 
of  substance,  requiring  to  be  substwitially 
m%de  out :  Stoddart  v.  PalmerJiS)  and  Pur- 
ee// V.  M'Namara.  (4)  Thus  it  is*  at  all 
events,  proved  in  this  case  that  bail  was,  in 
fact,  taken,  and  that  proof  is  grounded  on 
a  sufficient  allegation  on  the  record*  In 
Phillips  V.  Shawt  (5)  an  action  for  not  inr 
demnifying  bail,  the  judgment  proved  was 
of  a  dinerent  term  from  that  pleaded  with 
a  ^pu/  patet  per  recordum ;  but  the  action 
being  founded  on  the  promise  tq  indemnify, 
the  aUe^tion  was  held  to  be  no  description 
of  the  judgment  recovered,  so  tliat  it  was 
immaterial  at  whatparticular  time  before  the 
action,  the  judgment  was  recovered.  It 
must,  however,  be  admit^,  that  in  .PhiUipe 
v.  Shaw,  the  second  count  omitted,  the  T9r 
ference  to  the  record,  and  that  the  verdict 
was  taken  on  that  count  on]y.(6)    But,  if 

(2)  1  Lord iUyai.  Rap.  35 s  f  Salk.  B«p.d65; 
5Mod.  8.S.C.    Sea»UoCo.Lit.dOS.a. 

<3)  3  Barn.  &  Creas,  Rep.  t ;  4  Dowl.  &  RyJ. 
Rep.  6S4.    S.  C.  S  Law  Joum.  K,  B.  204. 

(4)  9  East,  157. 

(5)  4  Bun.  &  Aid.  455. 
{6)  5  Bwn.  «c  Aid.  964. 


Afi  mode  in  wMch  the  bail  was  taken  is 
material  to  be  alleged:  still  the  aUcgatioa 
that  the  Teoognisance  waa  taken  befove  a 
sBigle  judge  Mt  Chambers,  is  tantamount  to 
an  allegation  that  it  was  taken  beibre  the 
whole  Court.  The  filaaer'a  book  proved 
that  bail  had,  in  fact,  been  pot  in  before  a 
single  judge ;  but  as  the  leoognisanoe  ao 
taken  ought  beentered  ^ther  way«  viz.  as 
taken  before  a  single  judge,  or  aa  taken  be*- 
Ibre  the  whole  Court,  k  was  not  necessary 
to  produce  a  recogniaanee  purporting  to  be 
taken  be&re  a  aii^Ie  judge.  Thus,  before 
stati  57  Geo.  3.  c.  II,  a  single  judge  was 
.aoBUStomed  to  ait  to  take  bail  as  for  the 
whole  Court,  before  the  other  judges  as- 
sembled. That  act  only  empowered  him 
to  sit  for  this  purpose,  whue  the  other 
judges  were  sitting  in  bank.  Again,  the 
statement  of  the  place  where  bail  was  put 
in,  was  mere  surplusajBe  anil  unnecessary  to 
be  proved  as  matter  or  description :  Wigky 
V.  Jime$.{7)  Nor  is  the  name  of  the  judge, 
before  whom  the  recogniaance  was  taken, 
necessary. to  be  staled  or  proved :  Draper 
V.  GairraU  and  amoiher.  (3) 

Mr.  Campkett  for  the  defendant,  in  sup- 
port of  the  rule, — If  the  allegation  reapect- 
mg  the  mode  of  taking  diis  remgniaance  of 
hail,  may  be.  rejected  as  aur^usage,  then  it 
Med  not  be  pioved  at  all ;  and  a  varinnoe 
inproof  of  a  statement  in  pleading  matter 
of  mere  inducement,  caanot  prejudice  the 
plaintiff,  and  cadet  qmestia.  But  to  establish 
.that  this  allegation  is  surplusage,  it  roust 
be  brought  within  Draper,  v.  GarraU :  that 
is,  it  must  be  shown  to  be  immaterial  and 
impertinent  i  that  it  oii^ght  not  to  have  been 
alleged ;  and  that  it  therefore  might  be 
struck  out,  and  need  not  be  proved.  For 
if  it  shall  turn  out  to  be  merely  unneoea- 
,aajry,  it  is  still  substantial  and  material,  and 
must  be  proved  correctly  as  laid. 
.  First,,  thiais.not  an  immaterial  or  imper- 
tinent,  but  a  necessary  allegation ;  for  the 
plaintiff  was  bound  to. show,  legally,  how 
the  ixrisoner  came  into  the  defendant's 
.custody.  .  Thus,  the  cause  of  action  by  the 
plaintiff  against  the  prisoner,  the  issuing  the 
capioft  the  arrest,  the  taking  bail  bdow, 
are  here  statements  preliminary  to  that  of 
the  taking  bail  above ;  the  reeegniaance  of 

rr)  5  East,  440. 

;8)  2  Bam.  &  Ciffs.  2  ^  2  DovfL  &  Byl.  Hep. 
^6,  S.  C. 
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which  is  pleaded  as  taKto  before  a  single 
judge  at  bis  charobers.  The  defendant 
conk!  not  demur,  for  thiv  recognisance  was 
taken  accbMing  to  stat.  48  Geo.  S,  e.  46. 
s.  6,  which  empowers  a  single  judge  in 
vacation  to  take  bail  "  as  the  saine  is  and 
may  be  done  by  an  order  of  Court  in  term 
time  ;"  and  this  is  properly  a  record  which 
inust  speak  for  itseffv-  wtdiout  support  from 
supplementary  evidence ;  e,  g.  the  filazer's 
book  produced  at  the  trial.  The  variances 
declared  immaterial  in  Purcelt  v.  M^Namara^ 
PhilUps  V.  Shaw,  and  Stoddart  y.  Palmer, 
were  merely  as  to  the  time  of  obtaining  the 
judgment,  and  did  not  occur  in  the  descrip- 
tion of  it.  In  Wigley  v.  Jones  the  com- 
mitment, b^ing  on  mesne  process  only,  was 
alleged  to  be  of  record,  but  was  not  de- 
scribed, and  required  proof  in  some  way» 
not  as  a  record,  but  as  an  instrument  quasi 
of  record  coming  from  the  proper  custody. 
Nor  did  any  variance  arise  on  the  face  of 
the  judgment  itself.  Besides,  as  bail  of 
prisoners  in  vacation  may  and^must  be  taken 
before  a  single  judge,  (see  48  Geo.  8.  c.  46. 
s.  6.}  die  entry  of  the  recognizance  on  the 
roll  should  describe  the  mode  of  its  putting 
in  according  to  the  actual  fact.  (9) 

Secondly,  if  it  was  unnecessary  to  make 
this  allegation  by  way  of  description,  (10) 
still'  it  cannot  be  struck  out  entirely,  with- 
out getting  rid  of  a  pan  essential'  to  the 
plaintiff's  cause  of  action,  viz.  a  part  in- 
tended to  show  how  the  prisoner  came  into 
the  defendant's  custody:  upon  this  pre- 
liminary the  subsequent  allegations  depend. 
This  is  a  materijd  and  substantive  allegation 
of  the  existence  of  a  recognizance  of  bail, 
which  must  be  proved  as  laid,  though  the 
latter  part  of  the  allegation,  that  it  is  on 
record  of  this  court,  may  be  unnecessary  : 
WM}  V.  Heme(\  1)  and  Turner  v.  Eyl€s.{\^ 

Cur,  ado.  vuU. 

{Chief  Justice  Al^tt  whs  absent  during 
this  argument.) 

June  22. — The  opinion  of  the  Court  was 
now  delivered  by 

Mr,  Justice  Pa^2ey.— (Afler  stating  the 
pleadings) — "  The  evidence  in  support  of 

^9)  Tldd,  8th  edit.  280. 

(10)  See  tli«  argement  of  Roofce  J.,  agalntt  the 
Aeceiaty  of  pleading  a  coiiimitment  os  of  record,  in 
an  action  for  an  escape,  S  Bob,  &  Pol.  469, 

(11)  1  Bos.  fit  Pul.  281. 
(If)  5  Id.  4$6. 

VoL.m.  KJB. 


the  allegation  of  taking  the  bail  at  my  cham- 
bers in  Serjeants'  Inn,  was  by  the  entry  of 
the  recognizance  of  bail,  stating  it  to  have 
been  taken  before  me  in  court    at  West- 
minster, and  by  the  Rlazer's  book,  which 
stated  the  bail  to  have  been  taken  before 
me,  without  saying  where.     Parol  evidence 
Was  also  given,  that  where  a  recognisance 
of  bail  was  taken  before  a  judge  at  cham- 
bers, the  entry  usually  described  it  as  taken 
in  court.     On  motion  for  a  nonsuit,  the 
question  was — whether  this  evidence  sup- 
ported the  averment  in  the  declaration.     It 
was  admitted  that  this  was  an  essential  part 
of  the  plaintiff's  case,  for  the  validity  of 
£he  render  and  commitment  of  the  debtor 
depended  on  this  previous  allegation,  that 
ban  above  was  pus  in ;  till  which  no  valid 
render  in  discharge  of  bail  or  commitment 
could  exist.     The  allegation  as  to  the  re- 
e&gnizance  of  bail  was  said  to  be  matter  of 
inducement  only ;  and  that  the  plaintiff  was 
not  estopped  from  proving  by  evidence 
dehors  the  record,  that  it  was,  in  fact,  taken 
before  me  at  chambers,  and  entered  accord- 
ing to  the  practice,  as  if  it  had  been  taken  in 
full  court.  We  agree  to  Purcelt  v.  M^Namara 
and  PkURps  v.  Shaw.     In  the  first  case, 
which  was  an  actioii  for  a  malicious  prose- 
cution, the  exact  day  of  the  plaintiff's  ac- 
quittal was  held  unnecessary  to  be  proved 
as  laid ;  but  it  appeared  to  have  been  be- 
ibre  the  action  was  brought.    In  Phillips  v. 
Shaw,  which  was  an  action  for  a  false  return 
to  h.fi,fa.,  the  term  in  which  the  judgment 
was  alleged  to  have  been  recovered,  was 
earlier  than  that  of  which  it  was  proved ; 
but  the  averment,  '^  as  appears  by  the  re- 
cord," was  there  held  to  be  surplusage, 
which  might  be  rejected,    the  judgment 
being  mere  inducement  to  the  action.     A 
judgment  was  there  proved  to  have  been, 
in  fact,  obtained  before  the  action  was  com- 
menced.   So  that,  in  Purcell  v.  M^Namara, 
an  acquittal, and  in  PhilUps  v.  Shaw,  a  judg- 
ment, existed  as  such,  before  the  respective 
«:tions  were  commen*^'.  The  first,  of^hich- 
soever  date  it  really  was,  was  equally  an 
acquittal ;  the  second,  of  whichsoever  term 
it  bore  teste,  was  equally  a  judgment.    Nor 
was  new  evidence  there  necessary,  as  in  this 
case,  to  make  out  an  essential  and  indis- 
pensable &ct.     But  the  question,  whether 
this'  is  a  recognizance  of  bail  at  all  or  not, 
d^nds  on  the  competency  of  the  tribunal 
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who  took  it :  as  either  of  two  authorities,  viz. 
a  single  Judge  or  the  Court  might  take  it.  The 
entry  should  state  hy  whom  it  was,  in  point 
of  fact,  taken ;  for  there  is  a  difference  in 
effect  produced  hy  the  different  modes  of 
taking  hail.  A  scire  facias,  on  a  recogni- 
zance taken  in  court,  must  he  hrought  in 
the  county  where  the  Court  sits ;  but  a 
set,  fa.  on  a  recognizance  taken  before  a 
judge  in  chambers,  may  either  he  in  the 
county  where  it  is  taken,  or  in  the  county 
where  the  Court  sits :  Hall  ▼.  WinckfieH{l  3) 
and  Kenny  v.  Thornton.  (14)  A  recogni- 
zance taken  in  this  court, — though  it  is  no 
record  till  entry.  Shuttle  ▼.  Wood  (15)-^ 
yet  afler  entry,  is  a  recognizance  from  its 
first  acknowledgment  nunc  pro  tunc,  and 
binds  person  and  lands  Gfpm  that  time,(lG) 
as  the  record  is  tlie  only  possible  evidence 
of  the  recognizance ;  and  the  filazer's  book 
is  parol  evidence,  which  is  inadmissible  even 
to  prove,  much  less  to  contradict  it.  For 
if  that  book  was  admitted,  other  parol  evi- 
dence would  be  required  to  explain  what 
were  the  terms  of  each  recognizance  taken ; 
which  would  be  proving  a  record  in  part  by 
parol.  In  Shuttle  v.  Woodf  which  is  the 
converse  of  this,  the  variance  was  held  fatal. 
That  was  an  action  of  debt  on  a  recogni- 
zance, alleged  to  have  been  taken  in  the 
Court  of  Common  Pleas,  before  the  Lord 
Chief  Justice  and  his  companions.  The  de- 
fendant pleaded  nul  tiel  record.  The  re- 
cognizance produced  purported  to  be  enter- 
ed into  before  Mr.  Justice  Nevil,  at  his 
chambers  in  Serjeants'  Inn,  London,  and  by 
him  brought  into  court.  On  the  question 
of  variance,  it  was  said  to  have  been  the 
constant  practice  in  the  Court  of  Common 
Pleas  for  twenty  years,  to  recite  recogni- 
zances taken  at  a  judge's  chambers  as  Uiken 
in  court ;  but  Chief  Justice  Holt  answer- 
ed, (17)  "they  must  make  their  entry  so, 
or  else  their  usage  is  contrary  to  law. 
Here,  the  entry  is  made  that  the  recogni- 
zance is  taken  in  London,  before  a  judge 
in  his  chambers ;"  and  the  whole  Court 
held  it  a  variance.  The  only  difference 
between  that  and  the  present  case,  is,  that 
there  the  recognizance  was  the  gist  of  the 

(IS)  Hob.  Rep.  195. 

(14)  Z  W.Bia.768. 

(15)  fSalk.  564.^00.659;  6Mod.42.6.C. 

(16)  See  Hall  v.Wiockiield,  Hob.  195. 

(17)  6  Mod.  42. 


action ;  but  here,  was  only  matter  of  induce- 
ment :  still  it  was.  an  essential  allegation 
which  could  not  be  rejected,  and  required 
proof.  The  only  proof  was  by  producing 
the  entry  of  record,  which  did  not  support 
the  allegation. 

Rule  absolute  for  a  nonsuit* 


TATtiOB  V,  BUCHAKAK. 
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An  insolvent  may  sue  for  goods  sold  and 
delivered  while  he  was  in  custody,  under  an 
order  of  the  Insolvent  Court,  ufUess  the  as" 
signee  mterferes. 

The  discharge  of  an  insolvent  only  relieves 
him  from  the  specific  debts  described  m  his 
schedule,  and  the  surplus  of  a  debt  which  he 
has  stated  in  his  schedule  at  less  than  its  real 
amount,  may  be  setoff  against  any  action  by 
such  insolvent. 

Declaration  in  debt,  for  oats  sold  and 
delivered. 

Pleas— UU  Nil  debet ;— 2nd.  A  set-off. 

Evidence — At  the  trial  before  Mr.  Jus- 
tice Littledale,  the  plaintiff  proved  his  claim 
for  oats  sold  and  delivered  to  the  defendant, 
on  31st  May  1823,  to  the  amount  of  8/.  5s, 
The  defendant  proved  his  set-off,  for  medi- 
cines, to  the  amount  of  441.  ISs.  lid.  In 
reply  to  which,  the  plaintiff  put  in  his  dis- 
charffe  by  the  Insolvent  Debtors'  Court, 
which  showed  that  his  petition  was  heard 
on  10th  March  1823,  and  that  the  Court 
had  adjudged  that  he  should  be  forthwith 
discharged,  as  to  all  tlie  debts  specified  in 
his  schedule,  except  a  certain  debt  of  7SL 
firaudulently  contracted  with  one  man :  in 
respect  of  which  last  debt,  they  adjudged 
him  to  nine  months  imprisonment.  On 
producing  the  schedule  exhibited  in  the 
Insolvent  Debtors'  Court,  the  defendant's 
demand  was  set  down  as  8/.  Os.  Sd.  only, 
instead  of  44/.  18f.  lid,,  tlie  sum  now 
proved.  The  defendant's  counsel  contend- 
ed that  the  plaintiff  must  be  nonsuited : — ' 
First,  because,  he  being  in  custody  under 
the  order  of  the  Insolvent  Debtors'  Court 
at  the  time  of  sale  of  the  oats,  was  not  then 
competent  to  contract.  And  secondly,  be- 
cause the  plaintifPs  discharge  only  extend- 
ed to  the  sum  set  down  in  his  schedule, 
viz.  8/.  0^.  8(/. — the   difference  between 
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which,  and  the  441.  IS^.  lid,  proved  to  be 
owing  from  liim  to  the  defendant,  exceeded 
the  8/.  5s.  which  he  proved  to  be  due  to 
him  in  this  action.  The  learned  judge  de- 
clined to  nonsuit,  giving  leave  to  move  to 
enter  a  nonsuit ;  and  the  plaintiff  had  a 
verdict  for  8/.  5s. 

In  Hilary  term,  Mr,  D,  F,  Janes  moved 
accordingly,  and  contended  first, — that  this 
was  not  a  demand  for  the  labour  or  per- 
sonal earnings  of  the  plaintiff,  as  in  Chtp^ 
pendalev,  2Vmi/t>i«on,(l)  Osborne y,  Silkf{2) 
but  for  goods  sold  and  delivered  while  he 
was  in  prison  under  order  of  the  Insolvent 
Court,  and  his  property  belonged  to  his 
assignees  under  the  Insolvent  Debtors  Act. 

Per  Curiam, — The  case  of  Kitchen  v. 
Bartsckf  (8)  shows  that  where  the  assignees 
of  a  bankrupt  do  not  interfere,  one  who 
has  contracted  with  the  bankrupt  after  his 
bankruptcy,  shall  not  protect  himself  on 
their  account  against  the  ^bankrupt's  claim, 
though  every  case  admits  their  superior  title 
when  they  come  forward.  (4)  The  rule 
thust  be  refused  on  that  point. 

'  Mr,  D,  F,  Janes  then  obtained  a  rule  nwt, 
for  entering  a  nonsuit  on  the  other  point ; 
that  the  insolvent's  discharge  was  confined 
to  the  amount  of  debt  specified  in  the  sche- 
dule, so  as  to  let  in  the  defendant's  set-off. 
,  Mr,  Hutchinson  showed  cause. — ^Th^  dis- 
charge by  the  Insolvent  Debtors'  Court 
operated  as  a  complete  extinguishment  of 
all  and  every  demand  against  the  plaintiff, 
by  any  creditor  named  in  his  schedule. 
For  as  the  Insolvent  Act  takes  from  the 
insdvent  all  his  property  to  be  distributed 
among  his  creditors,  it  is  intended  that  he 
shall  be  discharged  from  every  claim  such 
persons  may  have  :  nor  can  the  creditors  be 
taken  by  surprise,  for  they  have  notice  given 
them  according  to  the  different  insolvent 
acts,  and  may  set  right  the  amount  of  their 
debts  as  stated  in  the  schedule,  for  by 
1  Geo.  4.  c.  119.  sec.  16.  they  may  require 
that  it  shall  be  referred  to  the  officer  of  the 
insolvent  court  to  examine  the  truth  of  the 
prisoner's  schedule,  and  report  to  the  Court 
thereon.   As  the  legisbitnre  intended  to  give 

(1)  Coca's  BsBkropt  Law»  S60.  431. 
It)  1  £sp.  NJ>.C.  140. 
(i)  7  East,  63,  64.  53. 

(4)  See  Fowler  v.  Down,  1  B.  &  P.  47;  Ez-parte 
FrondiboC,  1  Atkyns,  S63. 


the  insolvent  an  absolute  discharge,  it  would 
be  hard,  that  he  should  be  liable  at  a  future 
period  for  the  difference  between  the  sum 
which  he  had  set  down  opposite  a  creditor's 
name  in  *  his  schedule,  and  any  sum  which 
that  creditor  might  afterwards  establish  to 
be  due  on  a  trial. 

Mr.  D.  F.  Jones,  in  support  of  the  rule, 
argued,  that  the  hardship,  if  any,  bore  on 
the  creditor,  who  was  without  power  of 

Sreventing  misstatements  in  the  amount  of 
is  debt  as  mentioned  in  the  schedule, 
and  not  on  the  insolvent  who  had  the  whole 
matter  in  his  hands.  The  different  acts  only 
contemplate  a  discharge  from  the  sums  and 
amounts  specified  in  the  schedule.  Thus  by 
1  Geo.  4.  c.  119.  sec.  4.  the  amount  of  the 
debts  is  to  be  stated  in  the  first  proceeding  on 
the  petition.  Then  by  sec.  6,  the  schedule  is 
to  specify  the  amount  of  the  debts  and  claims^ 
pointing  out  which  are  admitted  and  which 
disputed  by  the  prisoner  :  next,  by  sec.  16, 
the  discharge  is  also  to  specify  the  debts  to 
which  it  shall  apply.  By  sec.  7,  the  ^vi^ 
dend  is  to  be  rated  by  the  sum  stated  in  the 
schedule ;  and  by  sec.  25,  the  judgment  as 
to  the  future  effects,  is  to  be  entered  up  for 
the  amount  of  debts  unpaid  at  the  time  of 
discharge.  The  prisoner  is  bound  to  state 
the  extreme  claim  of  the  creditor  in  his 
schedule,  for  he  may  state  it  to  be  disputed. 
Sec.  16,  cited  on  the  other  side,  only  gives 
power  to  a  creditor  to  prevent  collusion  be- 
tween insolvents  and  particular  creditors, 
but  not  to  increase  the  amount  of  his  own 
debt  as  stated  in  the  schedule. 

Cur  ado,  vult, 

Cfuef  Justice  Abbott  delivered  judgment, 
and  afler  stating  the  facts  of  the  case,  pro« 
ceeded  thus : — 

The  Court  took  time  to  consider  one 
point,  viz. — ^whether  the  insolvent's  dis- 
charge extended  to  the  whole  debt  proved 
at  the  trial  to  be  due  from  him,  or  to  so 
much  of  it  only  as  was  mentioned  in  his 
schedule.  For  if  the  discharge  covered 
the  whole  debt,  the  plaintiff  would  recover, 
because  the  debt  proved  by  way  of  set-off 
was  extinguished :  but,  if  the  discharge 
only  apphed  to  the  SI.  Os.  Sd,  in  the  sche- 
dule, a  setoff  remained,  exceeding  the 
plaintiff's  demand  by  301.  and  upwards, 
and  the  plaintiff  ought  to  be  nonsuited. 
He  here  recited  1  Geo.  4,  c.  119,  sec.  4,  6| 
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7,  16.  By  3  Geo.  4.  c  123.  sec.  5.  the  In- 
solvent Court  have  the  same  power  to  ex- 
amine all  debts  in  the  schedule,  whether  ad- 
mitted or  disputed,  as  they  had  by  1  Greo.  4. 
c.  119.  sec.  IG.  as  to  admitted  debts  only. 
Then  by  3  Geo.  4.  c.  123.  sec.  6.  in  the 
adjudication  that  any  prisoner  is  entitled  to 
the  benefit  of  the  act,  and  the  order  thereon, 
it  shall  not  be  necessary  to  specify  the  cre^ 
ditors,  as  required  in  1  Geo.  4.  c.  119^ 
sec.  16 ;  but  it  shall  be  sufficient  to  refer  ia 
such  order  to  the  schedule  of  such  prisioner, 
specifying  the  creditors,  as  to  whom  th^ 
Court  shall  adjudge  the  prisoner  to  be  en- 
titled to  the  benefit  of  the  act.  These  ar^ 
the  only  yariations  between  the  statutesi 
1  Geo.  4.  a.  119.  and  3  Geo.  4,  c.  123^ 
which  apply  to  the  present  case.  The  whole 
course  of  proceeding  iinder  both  statutes 
refers  to  the  schedule,  which  is  made  in 
both  the  only  guide  to  determine  what  are 
the  debts  from  which  the  prisoner  is  to  be 
discharged,  Thus,  whether  the  debts  are 
admitted  or  diluted,  .the  Insolvent  Court 
may  mvestigate  the  prisoner's  accounts,  and 
examine  the  deb^  ii>  the  schedi^e,  under 
both  acts,  viz.  1  Geo.  4.  c.  119.  sec.  16, 
and  3  Geo.  4.  c  123.  s.  5.  Then  3  Geo.  4. 
c.  123.  sec.  6.  relieves  the  Court  from  spe- 
cifying in  their  order  the  debts  to  which  the 
(discharge  apphes,  as  directed  by  1  Geo.  4. 
c  119.  sec.  16,  and  directs  that  it  shall  be 
sufficient  to  refer  to  the  schedule. 

If  other  debts  not  mentioned  in  the  sche- 
dule could  be  the  subject  of  discharge,  it 
would  become  necessary  for  the  Judge  at 
Nisi  Prius  to  inquire  into  the  validity  of  the 
debt,  the  time  when  contracted,  and  other 
circumstances  which  ought  to  be  inqoired 
into  exclusively,  by  the  Insolvent  Debtors' 
Court ;  for  it  is,  in  fact,  upon  th^t  inquiry 
that  that  court  grants  the  dischai^.  It 
would  also  enable  a  prisoner  to  rplieve  him- 
self from  debts  without  passing  the  ordeal 
of  that  court,  or  running  the  risk  of  punish-, 
ment  as  a  fraudulent  insolvent.  It  is  truCt 
it  may  be  hard  on  a  creditor  that  be  cs^nnot 
have  the  benefit  of  a  dividend  on  his  whole 
debt,  because  it  is  not  fuUy  stated  in  the 
schedule,  for  he  can  get  no  pecuniary  ad- 
vantage from  suing  the  insolvent  for  die 
difference,  when  the  assignee  has  the  w^ole 
of  his  property.  Whether  or  not  the  In- 
solvent Debtor^  Court  can  on  application 
qrder  tl^  debt  to  he  increased*  need  not  hexd 


be  decided ;  but  if  they  have  not  sociii 
power,  the  above  hardship  will  npt  very  oftoi 
occur ;  because,  it  will  be  strongly  for  the 
prisoner's  interest  to  see  that  hu  schedule 
xeally  contains  the  full  amouj^t  of  bis  debts, 
when  we  hold  ths^t  he  is  not  discharge 
from  liability  from  the  whol^,  uid^ss  thut 
whole  is  inserted  in  the  schedule.  We 
therefore  are  of  opinion,  tl^  the  debt  of 
^6/.  l^.  3d.  beiug  the  diffbc^ce  b^lw^W 
the  whole  d^bt  proved  on  the  trii|l,  ^md  th^ 
smaller  debt  of  9/.  0^.  8d.  insert^  in  the 
schedule,  existed  as  a  d^bt  i^twrjtfastanding 
the  plaintiff's  discharge,  SAd  migbt  be  set 
off  i^inst  his  claim.  It  (bllows,  that  S9 
that  set-off  exceeds  in  amount  the  s^m  odf 
8/.  5s.  gon^  for  by  the  plamj^fi^  he  was  not 
entitled  to  maintain  this  action. 

Jlt^  aisobttefar  antermg  4  nanmlU 
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PALMER  AKB  ANOTHER  V. 
FO&SYTB  AKD  BELI.. 


A  habeas  .covpus  cum  cansa  .u,m€i  ike 
proper  mode  to  remove  a  cause  from  an  mfe^ 
rior  court ,  tmless  the  dtfenJfiM  k  ac^voMlf  or 
eonstructipeiy  an  cmtinfy. 

A  mrit  qfceiUQtvaUfor  remmmg  vroctsir 
ings  from  an  inferior  into  a  sttperm  courtt 
will  be  qmshed  on  m/Qlion  for  irrtgnlairiJtf^ 
tn  not  returning  thp  record  iisefff  M  VHTcUf 
setting  out  a  copy  thereof 

Mr.  G.  R.  Cross  had  obtained  two.nilea ; 
one  for  quashing  a  writ  of  habeas  corpms  cum 
causdt  and  the  other  tax  quashing  a  i^ 
of  certiorari  and  return*  which  had  issued 
in  this  c^se — and  for  a  procedendo* 

The  following  attadiment  had  issued  out 
of  the  Court  of  Sleas  at  Berwick*  at  the 
suit  of  the  plaintifis,  directed  to  the  Ser* 
jeants  at  Mace : — "  Arrest  the  goods  of  T. 
Forsythe  and  T.  Bell,  in  an  actkm  on  the 
ease«  at  the  suit  of  IWmer  and  another*  to 
dieir  daioage  200A  Take  good  bail  for 
1622. 2f.  (Mi."  Bail  vas  taken  as  foUoTO  >- 
^<  In  the  Court  of  Pleas,  Berwick.  Pahnec 
and  anoAar,  plaintiffs ;  Fon3rtbe  and  Bell^ 
defenckuu.  BaSi  fee  the  defente^ta,  J.  JUL 
6.M."  On  the  Idth  of  April,  a  writ 
of  habeas  corpus  cum  causd  had  issued ; 
the  return  to  which  set  out  th^  above 
attachment  and  hail-piece  ;  and  a}so  suited 
that,  at  the  next  court  aA^r  the  hul  R 
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plaint  was  entered,  and  that  the  defen- 
dants had  in  no  other  manner  been  in  cus- 
tody. Before  this  return,  (viz.  on  the  20  th 
April,)  a  writ  of  certiorari  issued,  com- 
manding the  mayor  &c.  to  send  into  the 
Court  of  King's  Bench,  "  the  plaint,  with 
all  things  touching  the  same,  ftuly  and  en- 
tirely, as  it  remains  in  court."  In  the 
retium  to  the  certiorari^  the  attachment, 
bail-piece,  and  plaint  were  copied  out ;  and 
it  was  then  stated,  that  "  the  said  precept, 
action,  bail-piece,  and  pbi^t  aie  9till  remain- 
ing in  the  said  court  undetermined;  and 
this  is  the  tenor  of  the  record  and  process 
of  the  said  plaint."  The  affidavits  stated 
the  practice  of  the  Court  of  Pleas  at  Ber- 
wick to  be,  that  when,  after  the  attachment 
of  goods,  bail  is  given,  the  goods  are  i^ 
turned  to  the  defendant,  and  not  to  the 
bail.  The  defendant  cannot  discharge  his 
goods,  when  attached,  by  render  of  bunself  . 
to  prison.  No  appearance  is  entered  for 
the  defendant,  and  execution  issues  against 
the  goods  of  the  defendant  and  the  persons 
of  the  bail ;  but  neither  the  plaintiff  nor  the 
bail  have  any  power  against  the  person  of 
the  defendant. 

Aft*.  Archboid  urged,  against  the  rule  lor 
quashing  the  writ  of  habeas  eorpuSj  that  the 
defendant  was,  in  the  contemplation  of  the 
kw,  in  .custody,  as  the  bail-piece  showed 
bail  to  have  been  put  in  for  him;(l)and 
that,  therefore,  a  habeas  corpus  was  the  pro- 
per mode  to  remove  the  cause.  But,  if  the 
writ  of  htAeas  corpus  was  misplaced,  the 
certiorari  sought  to  be  quashed  by  the  second 
rvde,  must  be  ri^t ;  and  no  procedendo  can 
be  issued,  as  the  certiorari  being  now  re* 
turned,  the  record  thereby  removed  into  aod 

• 

<1)  See  SalsgK»v.8kd«, died tCropptcm'ftPnCk 

(%)  lSalk.552;  6Mo(Uin.S.C.;  OilUon^Wr 
cttbons,  144-5. 


filed  in  this  court,  cannot  be  remanded  to 
the  inferior  court.  (2) 

Mr,  G.  R,  Cross^  in  support  of  the  rules, 
urged,  that  as  it  was  clear,  on  the  affidavits, 
that  the  certiorari  issued  before  the  return 
to  the  habeas  corpus  cum  causd^  that  was  a 
sufficient  irregularity  to  quash  die  writ  of 
certiorari.  But  the  return  must  also  be 
quashed,  for  the  record  itself  is  not  returned, 
but  merely  copies  of  the  attachment,  bail* 
piece,  and  plaint.  (3)  Then,  as  to  the  habeas 
C^rptif-— as  it  appears  that  the  effect  of 
giving  bail  was  to  release  the  goods,  and 
that  neither  the  plaintiff  nor  tlie  bail  had 
power  over,  the  person  of  the  defendant — the 
late  case  of  MitcheU  v.  Mitcheson  (4)  shows 
that  the  habeas  corpus  must  be  quashed,  for 
na  eause  can  be  removed  from  an  inferior 
court  by  that  writ,  unless  the  defendant  is 
actually  or  virtually  in  custody. 

Per  Curiam.'^Tkete  rules  must  both  be 
absolute.  The  case  cited  disposes  of  the 
writ  of  habeas  corpus ;  and  the  informa- 
lly of  the  return  to  the  certiorari  vitiates 
the  writ.  Therefore,  as  a  copy  only  of  the 
record  has  been  returned,  instead  of  the 
record  itselfi  t^ procedendo.  JB^ayihe  awarded; 
for  the  ground- work  of  the  argvment  agaiast 
its  being  issued  (viz.  that  the  record  is  filed 
in  this  court,  and  cannot  therefore  be  re- 
manded to  the  court  below)  completely  fails. 

Rules  absolulCfJor  quashing  the  writs  qf 
habeas  corpus  and  certiorari,  and  Jot 
awarding  a  certiorari. 

(3)  See  the  last,  note ;  also,  Gilbert  on  Execution*, 
100;  Gilb. Rep.  117 ;  12  Lord Raym.  11  Ot ;  2At- 
kfva»  317.— Th#  praotioe  k-eaptctlv  the  vevene  on  a 
letom  to  a  habtat  eorput,  in  which  case  the  record 
fpmains  below,  and:  the  ratoia  is  onJjr  a  hiiMoiy  otthe 
proceedings,  stated  and  sent  op  to  the  superior  court* 
to  enable  them  to  jndge  and  determine  the  matter 
then.    1  Salk.  S5S ;  6  Mod.  Rep.  177.  S.C. ;  Sfcin^ 

'  (4)  1  Bam.  &  Creaa* 513^  2  D.&  E.  7£l.  SjC, 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


eourt  of  lt^ingf0  Utntfb 


BEFORE     THE    JUDGES 
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AFTER  TRINITY  TERM,  6  GEO.  IV. 


1825.     ■> 
June  2S*  y 


HAETtCY  V.  RICHARD  JES80K 
CASS,  THE   YOtmOBR. 


The  notice  of  iuhonowr  of  a  hill  of  ex* 
change  hy  the  acceptor^  must  contain  definite 
informcUum  what  the  bill  is — by  nhom^  and 
when  drawn — on  what  day  it  was  due — and 
ihaC  it  was  presented  and  dishonoured :  or  is 
insMdent, 

Quaere — Whether  a  notice  to  the  drainer 
is  premature^  if  given  on  the  same  day  the 
6iM  has  been  once  presented  and  dishonoured. 

Declaration  —  Assumpsit  by  indorsee 
against  the  drawer  of  a  bill  of  exchange  for 
150/.,  dated  the  Idth  of  April  1824,  pay- 
able four  months  after  date — ^accepted  by 
Richard  Jesaon  Case  the  elder. 

Plea — Non  assumpsit. 

Evidence — ^At  the  trial  before  Chief  Jus- 
tice Abbott,  after  provinff  the  dishonour  on 
the  16th,  (the  day  the  biO  became  due,)  the 
plaintiff,  to  prove  notice  thereof  was  given 
to  the  defendant,  put  in  the  following  fetter 
from  the  plaintiff  to  the  defendant,  dated 
the  same  day  :— 

"  I  am  desired  to  apply  to  you  for  the 

'  *  Bayley,  Holrojd,  and  littledale,  Justices. 


payment  of  the  sum  of  150/.,  due  to  myself 
on  a  draft  dravm  by  Mr.  Case  on  Mr.  Case, 
which  I  hope  you  will  on  receipt  discharge, 
to  prevent  the  necessity  of  law  proceedings, 
which  will  otherwise  immediately  take 
place." 

.  It  was  objected  for  the  defendant,  that 
this  was  only  a  demand  of  payment,  and 
not  a  notice  of  the  fact  of  dishonour. — ^The 
Chief  Justice  nobsuited  the  plaintiff. 

A  rule  nut  for  setting  aside  the  nonsuit 
having  been  obtained, 

Mr.  Brougham  and  Mr.  Mannkig  show- 
ed cause. — -First,  notice  cannot  be  given 
on  the  day  the  bill  becomes  due,  be- 
cause the  acceptor  has  all  that  day  to 
pay  it  in.  Nor  is  Burbtdge  v.  itfiim- 
ners  (1)  against  this  position,  n>r  there  the 
maker  of  the  note  actually  reftwed  payment 
before  the  notice  of  dishonour  was  given. 
Secondly,  this  letter  does  not  convey  intel- 
ligence of  a  dishonour  of  a  biU,  but  de- 
mands payment  of  a  bill  drawn  by  one  Mr. 
Case  on  another  Mr.  Case.  In  Tindidl  v. 
Brown,(Jt)  Mr.  Justice  Ashurst  lays  it  down, 
"  that  notice  means  something  more  than 

(1)  S  Carapb.  R.  19S.    See  Ex  pute  Ifoliiie,  19 
Vet.  f  16  }  1  Rose  R.  503.  S.  C. 
(X)  1  Term  Rep.  169. 
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knowledge,  because  it  is  competent  to  the 
holder  to  give  credit  to  the  maker.  It  ia 
not  enough  to  say  that  the  maker  does  not 
intend  to  pay,  but  that  he,  the  holder,  does 
not  intena  to  give  credit."  In  the  present 
case  there  is  no  notice  given,  for  the  party, 
ought  to  know  whether  the  holder  intends 
to  give  credit  to  the  maker,  or  whether  he 
intends  to  resort  to  the  indorser. 

Mr.  Scarlett,  Mr.  HoU,  and  Mr.  Chitttf, 
in  support  of  the  rule. — First,  there  is  no 
decision  that  the  holder  of  a  bill  is  bound 
to  wait  till  the  next  day  before  he  gives 
notice  to  the  drawer  that  the  bill  was  dis- 
honoured when  presented*  In  this  case,  the 
answer  *'  no  effects,"  is  a  sufficient  refusal  to 
pay,  within  Bwrbidge  v.  Mannert,  to  entitle 
the  plaintiff  to  give  immediate  notice  to  the 
drawer.  In  Leftley  v.  MilU,{i)  Mr.  Justice 
BuUer  says,  "  a  protest  must  be  made  on 
the  last  day  of  grace.  Now  that  supposes 
a  de&ult  in  payment,  for  a  protest  cannot 
exist  unless  default  be  made.  But  if  the 
party  has  till  the  last  moment  of  the  day  to 
pay  the  bill,  the  protest  cannot  be  made  on 
that  day."  Secondly,  the  letter  clearly 
conveys  a  demand  by  the  plaintiff  of  a  sum 
due  in  respect  of  this  bill — specifies  the 
same  amount,  the  same  parties'  names,  and 
as  due  from  defendant  to  plaintifi^  which 
could  not  be  unless  the  acceptor  had  dis- 
honoured the  bill. 

Per  Curiam. — No  precise  form  of  words 
is  necessary  to  be  usied  in  giving  notice  of 
dishonour  of  a  bill  of  exchange,  but  such 
a  notice  must  convey  definite  information 
to  the  party  what  the  bill  is,  and  that  pay- 
ment has  been  refused  by  the  acceptor. 
This  letter  does  not  convey  any  such  no- 
tice. It  is  not  necessary  to  decide  here 
whether  a  notice  on  the  day  the  bill  be- 
comes due  is  premature  or  not,  for  here  the 
notice  does  not  even  inform  the  drawer  that 
the  bill  was  presented  and  dishonoured, 
nor  does  it  say  by  whom  or  when  it  was 
drawn,  or  when  it  was  due. 

Rule  discharged. 


1825 
June  28 


.} 


JONES  V.  COWLEY. 


A  declaration  m  astwmpnl  stated  gene'' 
rally,  thai  the  defendant  warranted  a  horse 
(3)  4  Term  Rep.  174. 


to  he  sound.  It  was  proved,  that  at  the  sale 
a  mark  of  a  kick  on  his  leg  being  noticed  by 
tlie  plaintiff,  the  defendant  warranted  him 
sound  every  where  else,  except  that  kick  on 
his  leg  : — lleld,  that  this  was  a  quaUfiedf 
and  not  a  general  warranty  as  laid  ;  and  that 
a  variance  was  therefore  made  out  between 
the  warranty  laid  and  that  procedf  so  as  to 
nonsuit  the  plaintiff. 

Declaration — ^Assumpsit  on  the  warranty 
of  soundness  of  a  horse,  sold  by  defendant 
to  plaintiff. 

Plea — ^iVbfi  assun^isii. 

At  the  trial  before  Mr.  Justice  Littledale, 
at  the  last  Spring  assizes  for  the  county  of 
Worcester,  it  was  proved  that,  at  the  time 
of  the  sale,  the  defendant  said  the  horse  was 
sound  every  where  else  except  a  kick  on 
the  leg,  of  which  kick  there  was  a  mark  on 
the  leg  at  that  time,  though  it  had  not  then 
produced  any  lameness ;  it  was  also  shown 
that  the  horse  was  in  other  respects  un- 
sound at  the  time  of  the  sale,  having  a 
dropsy  at  that  time.  The  defendant's  coun- 
sel objected,  that  there  was  a  variance  be- 
tween the  warranty  laid  and  that  proved,  in 
this,  that  the  warranty  declared  on  was  ge- 
neral, and  that  proved,  was  qualified  by  an 
exception.  The  plaintiff's  counsel  resisted 
the  nonsuit  on  this  ground,  by  citing  GoT" 
ment  v.  Barrs,  (1)  and  the  leanied  Judge 
directed  the  jury  to  find  a  verdict  for  &e 
plaintiff,  reservii^  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit. — Verdict  ac- 
cordingly. 

Mr.  Taunton  obtained  a  rule  nisi  for  this 
purpose  in  Easter  term. 

Mr.  Jervis.  and  Mr.  Curwood,  for  the 
plaintifi^  now  showed  cause. — The  case  of 
Garment  v.  Barrs  is  exactly  in  point :  As- 
sumpsit on  a  general  warranty  of  soundness. 
Evidence,  that  at  the  time  of  the  sale,  de« 
fendant  warranted  the  mare  to  be  sound ; 
but  on  the  plaintiff's  observing  that  she 
went  rather  lame  cm  one  1^,  the  defendant 
said  that  that  had  been  occasioned  by  her 
picking  up  a  nail  at  the  farrier's,  and,  except 
as  to  that  lameness,  she  was  perfectly 
sound.  It  was  objected  that  the  plaintiff 
should  be  nonsuited  for  the  variance  be- 
tween the  general  warranty  laid,  and  the 
exception  to  it  proved ;  but  Chief  Justice 
Eyre  saying,  that  a  horse  labouring  under 
(1)  t  £ap.  NJ'.C.  675. 
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a  temporary  hijilry  or  hurt,  whidb  kr  aiiptf\ 
Ue  of  being  sjpeeddy  cured  or  retdoved,  is 
not  for  ^t  an  unooond  borse ;  and  that 
wkef e  a  watraDtj  is  made  tfaat  such  a  hone 
la  aoundi  it  ia  aaade  without  any  view  to 
anek  an  iqjary ;  and  that  a  horae  ao  cireuin* 
atkaaeed^  was  not  aa  unaoond  horae  witfam 
ibe  mcaniBg  of  the  watxaaty  i-^HM^  *'  that 
to  make  the  ^exception  suck  as  oug^  tv 
have  been  stated  in  the  declaration  aa  a 
qualificaliaaof  Ae-geaend  wannbtyy.ao  aa  to 
make  a  &al:  vatiance  betwaen^the  warrant 
reaUy  made,  and  that  stated  in  thef  dadara* 
tion,  the  injury  the  Jborae  had  auataiiied,  or 
tbl  asalady  imdar^  wfaich^  he  labamieit  ought 
tih  be.  of  a  permaneait  Batuoe,  tokd-  not  stichr 
aa  aroae  franr  a  teHi|iaiaKy  injury  or  accf* 
dsat."  NovHy  ift  thia  case,  the  vmnttnty  h> 
gaaeaal,.  aad  not  apeeiid^  lor  the  mjaty  Bamt 
he-  penDaaant  to  aiai»  aa-  ansoaiidaieaii 
litaa,  the  kiek  excepted  for  waano  aaaound- 
naaa  at-  ^  time*  of  die-  aale-,  aor  doea  it 
naetsaariiy  occaaion  it,  nor  did  it  in  point  of 
fiu:t  praduca  it  afterwaada^  If  the  hafse- 
hadi  heettwacnaafeed  aouad  ia'  all  veipecta* 
ewapt.  aa-  to  tiiveawhite'  legs,  that would^ 
nat  nme  baen  at  qnalifiedi  warraDty.  Iw 
faat^  the  doopayv.aot  dielanBaneaSyWaB  die* 
unsQundiicaa  raiied-oa  at  the  ttrial. 

Afh  TamUon- and^  Mr,  Camfhellf  iil  sup^ 
pnrt  of  die  rule.>--«The'WBriaaQR  dcdared* 
OB  ia  gtncial ;  that  proved  ir  special';-^ 
thfl-aeoideat  amstained  by  the  hocae  firomta 
look  on  his  leg  before  the  aaKe^  might  have 
than  been  an  unaeundnasa,.  or  have  after- 
wards turned  out  to  be  such.  Now,  if  it 
had  .beciL  shown  that  the  unaouodnesa  ex- 
isted at  the  time  of  the  sale,  and  the  wari- 
raattv  had  .been  general 'as.  lakl, .  the  -plaintiff 
i^ouldhave  been^ entitled  to  recover;  but 
under:  the  warranty,  proved,  the  defendant 
nM^^lhavo!  defeated,  the. action,  by.  showing 
thatt  the.  uaaoumhiesa  ptooaeded  from  the 
kieki  oa  tbe  kg;  The  warranty'  actually 
gmD^therefiMre;  is  a  wavranty  qualified  by 
the  exoeptien  of  the  unaoundnesa  then 
aiiaingv'  on  which  i  might  aubsequendy  be- 
come :aBdi.  Aa  to  •the  caae.  put  of  a  war- 
ranty of  a  horae  -eaccept  three  white  legs, 
that  mig^tiq>piy,,i£  white  legs  could  ever 
malde  aa.unainiadneasi;  bat  Inva,  the  aeei- 
dent  eacepiedj  itoni^t'or  might  not  mriie 
itb  In  ^  Gurmeni '  vi  Bavrst  these-  was  •  otigi- 
nalty  a  general,  warranty '  of  senidaesa; 
here,  the  exception  waa  embodied  ia  the 


only  warraaty  oMKle  in  the  case.'  It  inll  be 
a  new  mode  of  warranting  horses  to  say, 
that  the  warranty  made  shall  be  aa  it  scd^ 
aequently  turns  out.  A  two  months  and  a 
six  moaUis'  trial  of  a  warrant  might  make 
a  great  difierence. 

Mr,  Jt^ici  Bayiei^^^-^The   declaration 
pvofesaea  to  aet  out  the  baigain  made  be* 
tween  the  partieB  at  the  time  of  the  aiAe. 
At  ihe'  aale  the  aaknal  has  a  mark  on  its 
kg,  arising  fipom  an  injmry }  that  nmf  bean^ 
unaoaadness  at  the  time  or  not,  or  it  may 
deable  ibe  aeeds  ei  iatare  unaouridaesa.^ 
Thia  mark  is  notked ;  the  defiendaAt  aaya^ 
I  will  warrant  againat  dl  unacraadneas,  ex-i 
oept  what  aviaes  from  that  kick.    Is  die 
coDtrwct  thevi  made  between  Uie  panties  a 
gefeieral  wanaaty  of  aoandniess,  or  is  it  con- 
ditional,, via.  in  the  exceptioo  of  any  un- 
aoundness  arishig  from  a  kick  on  the  leg  ? 
It  appears  to  me  a  conditional'  wanan^    I 
have  noticed  the  cas^  of  Oarment  v.  Arrs^ 
not  can  I  distinguiah  it  from  Ms  caise ;  but 
I  am  not  satisfied  with'  the  reasoning  of 
Lord  Chief  Justice  Byre.     He  there  holds, 
that  in  order  to- make  the- exception  a  van* 
anee  from  the  genei^'  Warranty  laid,  the 
injury  sustained  by  die  Horse  ought  to*  be 
of  a  permanent  nature,  and  not  such  aa 
aroae  from  aoddeat  oeoasiooing  temporaiy 
injury*    But  I  think  that  it  is  not  to  depend' 
on  the  event,  whether  the  contract  on'  the 
sale  was  a  genend  or  qualified  warranty, 
but  cm  die  intention  of  the  parties  at  the 
time  of  the  sale.   I  concur  in  the  argument, 
that  had  permanent  unsoundness,  arisii^* 
from  the  kick  on  the  leg,  aapervened,  the 
defcoidant  by  virtue  of  the  exception  would 
clearly  have  been  free  from  liability  on  the 
warranty  proved ;  but  that,  in  the  liloe  caae, 
had'  the  warranty  been  general,  without  any 
such  exception,  he  would  have  been  liable. 
The' contract  proved  varies  in  substance' 
from  that  laid,  and  die  rule  for  entering  a 
Donauit  must  therefore  be  made  absolute. 

Mr,  Justice  Hf^royd* — I  am  of  opinioa 
that  the  variance  is  dear,  and  that  the  ge- 
neral warranty  stated  in  the  declaration  is 
not  proved.  The  proof  of  the  warranty  is 
not  to  depend  on  subsequent  events,  but  on 
what  passed  at  the  time  the  bargain  was 
concluded.  If  there  had  beeif  a  general 
warraaty,  muI  the  uaaoandnesa  had  not 
arisen  firom  a  kids)  the  defendant  woeld  not 
have  been  liable.  . 
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Mr.  JuUke  Lkikdak.— The  fact»  Oiat 
the  paities  treated  this  kick  as  a  matter  of 
discuaiion  amoQg  themselves,  ought  to  have 
been  considered  a  qualification  of  this  war- 
ranty, which  should  have  been  declared  on 
accordingly. 

Rule  ahtoUUe* 


HABPBB  v.  CUARLBSWOBTH. 


1825.      \ 
June  28.  y 

Am  tdloiment  of  one  tkousofid  acres  of 
wood'iand  being  made  to  the  King  under  an 
inclature  act^  A  pays  a  nominal  rent  for  ii^ 
ike  Hmber  being  aU  reserved  to  the  Crornn. 
The  only  act  {^ownership  by  A^  consisted  m 
sporting  oner  the  locus  in  ^{uofor  aboid  three 
months  in  the  year.  Heaisogaoe  leave  to  ane* 
ther  person  to  take  the  grass  of  the  ridings : — 
Held,  that  the  payment  of  rent^  the  exercise  of 
the  right  of  shootings  and  taking  the  grass f 
showed  that  A  had  siffiaent  possession  of  the 
land  m  order  to  mmntain  trespass. 

The  aetml  possession  of  crown  land,  with 
consent  of  the  Crown^  though  without  a  lease 
made  according  to  1  Ann*  stat,  1.  c.  7.  s.  5^ 
is  siifficierU  to  entitle  the  possessor  to  maintain 
trespass  against  a  wrong'^loer^  though  not  to 
retain  possession  agamst  the  Crown, — Sem* 
ble,  however^  such  possession  is  not  an  intru^ 
sion  on  the  Crown. 

A  public  footway  over  crown  land  is  extin- 
guisMl  by  an  act  ofparliament^  but  is  used 
notwithstanding  as  before  for  twenty  years. 
This  isnoteoiaenoe  of  a  right  of  way,  unless 
it  be  shown  that  the  Crown  hu  consented. 

Declaration — In  trespass,  for  breaking 
and  entering  the  plaintiff's  dose,  called  the 
Banks,  and  another  dose,  called  Allotment 
No.  15,  situate,  &c. ;  and  for  treading  down 
the  plaintiff's  grass,  and  breaking  down 
part  of  his  hedges  and  fences  then  standing 
and  being. 

Pleas — 1st.  Not  guil^ ;  2d.  A  right  of 
public  footway ; — uid  issue  diereon. 

Evidence — ^At  the  trial  before  Mr.  Ba* 
ron  Qarrow  at  the  Stafford  Spring  Assizes 
in  1825,  it  l^»peared  that  the  loau  in  quo 
was  part  of  an  allotment  made  to  the  King, 
\fy  the  award  of  the  commissioners  under 
a  local  act,  passed  in  1801,  for  dividing, 
aUotting,  and  indosing  the  forest  or  chase 
of  Ne^wood,  in  the  county  of  Stafl[ord. 
Vol.  in.  K.B. 


Theactredted  that  the  King  was  seised* 
to  himself,  his  heirs  and  successors,  of  the 
forest  or  chase  of  Needwood,  containing 
about  9,400  acres,  lying  within  the  honour 
or  lordship  of  Tutibury,  parcel  of  the  estates 
and  possessions  of  the  duchy  of  Lancaster, 
in  the  county  of  Stafford,  subject  to  com- 
mon of  pasturage,  and  other  rights  dierein 
mentioned ;  and  the  commissioners  were 
thereby  empowered  to  set  out  such  public 
bridleways  and  footways,  and  private  roads 
and  ways,  in,  over,  and  upon  the  said  forest 
or  chase,  as  they  diould  think  requisite.  It 
then  enacted,  diat  after  the  several  public 
or  private  roads  should  have  been  set  out 
and  made,  it  should  not  be  lawful  for  any 
person,  either  on  foot  or  with  horses,  cattle, 
or  carriages,  to  use  any  other  roads  or  ways* 
okher  public  or  private,  over  or  upon  die 
ancient  or  new  indosures,  or  the  forest  oe 
diase,  than  such  as  should  have  been  made 
and  set  out  by  the  commisaionerB,  which 
said  several  roads  so  to  be  set  <mt  re- 
spectively, should  be  set  forth  in  the  award 
of  the  commissioners,  and  the  same  should 
be  final  and  condusive  on  all  persons  whom- 
soever ;  and  that  all  former  roads  and  ways, 
which  should  not  be  set  out  and  appointed 
as  roads  and  ways,  through  or  over  the  said 
forest  or  chase,  should  be  deemed  part 
thereof,  and  be  divided  and  allotted  ac- 
cordingly. 

By  another  dause  of  the  act,  (p.  47.)  the 
King,  his  heirs  and  successors,  were  en- 
abled to  make  and  grant  leases  under  the 
seal  of  the  duchy  of  Lancaster,  for  any 
term  or  number  of  years,  not  exceeding  99 
years ;  so  as  such  leases  be,  in  all  other  re- 
spects, made  and  granted^  agreeable  and 
conformable  to  the  terms  'and  conditions 
prescribed  and  directed  by  I  Ann.  stat.  1. 
c.  7. 

Ever  since  1817,  the  plaintiff  had  paid 
to  the  King  for  the  woodlands  of  his  dlot- 
ment  of  Needwood,  a  rent  of  1  ^  ner  oimiMi, 
which  did  not  amount  to  one-thira(l )  or  one 
hundredth  part  of  the  annual  value.  The 
timber  was  reserved  to  the  King.  The 
royal  allotment  of  woodlands  comprised 
about  1000  acres,  and  included  the  locus  m 
quo.  The  gamekeeper,  deputy  axe-beaier, 
and  woodward,  were  paid  by  the  Crown,, 
which  also  reftaired  the  fences.    The  wood- 

(1)  See  1  Ann.  ttaL  1.  c.  T.  a.  1. 
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ward  took  the  grass  in  the  glades  or  ridings 
by  the  plaintiff's  leave.  Plaintiff  usuaUy 
came  to  Needwood  about  August,  and  staid 
till  November,  during  which  time,  he  and 
his  friends  went  over  the  whole  allotmenty 
in  order  to  shoot  game.  Before  the  IncIo« 
sure  Act  in  1801,  there  was  a  path 
over  the  locus  in  quo.  No  footpath  across 
^e  dose  was  set  out  in  the  commissioners' 
award  executed  in  1805. 

In  1806  the  whole  allotment  was  fenced, 
without  leaving  any  path  over  the  kcut  m 
quo.  About  1810,  a  notice  was  fixed  at 
the  end  of  the  site  of  the  old  path,  stating, 
that  there  was  no  road,  and  that  all  persons 
trespassixig  would  be  prosecuted  according 
to  law.  The  trespass  being  admitted,  the 
defendant  objected  that  the  plaintiff  had  not 
made  out  lawful  possession  of  the  land 
where  the  trespass  was  committed;  be« 
cause,  first,  he  had  not  produced  any  grant 
under  the  duchy  seal  of  Lancaster:  and 
secondly,  he  had  not  complied  with  1  Ann. 
Stat.  1 .  c.  7.  sec.  5,  the  rent  reserved  not 
being  one-third  of  the  annual  value  of  the 
land.  The  judge  ruled,  that  the  plaintiff 
had  shown  sufficient  possession  to  maintain 
trespass  against  a  wrong-doer :  but  gave 
leave  to  the  defendant's  counsel  to  move  to 
enter  a  nonsuit. 

The  defendant  then  brought  evidence  to 
show,  that  ever  since  the  time  of  making 
die  award,  the  fetotway  had  been  senerally 
used  by  the  public ;  and  contended,  that 
this  proved  a  dedication  of  the  way  to  the 
public.  The  judge  directed  the  jury,  that 
if  they  believed  that  since  the  making  the 
award  the  way  had  been  used  with  the 
King's  assent,  as  owner  of  the  soil,  the 
defendant  was  entitled  to  a  verdict ;  but  if 
Ihey  thought  otherwise,  the  plaintiff  was 
so  entitled. 

Verdict  fer  the  j^ntt£& 
-  A  rule  nisi  was  obtained  for  a  nonsuit, 
on  the  first  ground,  that  die  plaintiff  was 
a  mere  intruder  on  the  Crown,  and  had  no 
rightful  possesnoB  in  order  to  support  tres« 
pass ;— or  fer  a  new  trial,  on  the  ground  that 
there  was  sufficient  evidence  of  a  dedication 
of  die  way  to  the  public. 

Mr.  Jervis^  Mr.  WaUon^  and  illr.  Camp* 
heU  showed  cause. — ^The  plaintiff  proved  a 
parol  licence  firom  the  Crown  fo  occupy  the 
woodland  in  the  forest,  and  payment  of  rent 
firom  1817.     Between  subjects,  this  would 


ereate  a  tenancy  from  year  to  year  or  at  will. 
But  it  is  objected  that  the  plamdff  could  not 
take  this  land  which  belonged  to  the  King 
by  parol  demise,  and  that  he  was  an  intru- 
der on  the  Crown  who  could  not  support 
trespass.  The  plaintiff  had  certainly  no 
title  against  the  King  or  his  successors,  but 
had  sufficient  possession  by  consent  of  the 
Crown,  to  entitle  him  to  bring  trespass 
against  a  wrong-doer.  The  anonymous 
case  in  C.P.  M.  13  Eliz.  (5{)  goes  to  show 
that  an  intruder  on  the  Crown  cannot  main- 
tain trespass ;  but  is  contradicted  by  /o&n- 
son  V.  Barrett^  in  %%  Car.  1.(8)  which  is 
recognised  by  Chief  Baron  Camyns»  in  his 
Digest,  dt  Trespass,  (B.  2.)  It  also  appears 
from  the  Year-book,  19  £d.  4.  pi.  b,  and 
Plomden,  489,  that  a  person  in  poasesskm 
of  land  escheated  to  the  King,  may  still  sue 
fi»r  an  injury  to  his  possession, — e.  g.  break- 
ing the  fences,  as  in  this  case ;  but  cannot 
recover  the  profits  of  the  land,  fin:  they  art 
the  King's  ;  and  that  case  does  not  bear  oat 
the  dictum  which  Mr.  Justice  Rhodes  feunds 
on  it,  in  the  case  in  Leomard  and  GadboUf 
via.  that  an  intruder  on  the  King  cannot  in 
any  case  bring  trespass  against  a  wrong- 
doer. 

{^Mr,  Justice  Holroyd,  cited  Chrakam  v. 
Peai,  (4)  to  show  that  bare  possession  e»ti- 
des  a  man  to  maintain  trespass.] 

Dysonv.  CoUick  (5)  is  to  the  same  eflbct. 

As  to  the  second  point,  the  King  though 
owner  of  the  soil,  never  was  in  possession 
of  the  land  ;  so  that  no  way  could  be  de* 
dicated  to  the  public  by  user  during  the  poa- 
session  of  the  plaintiff,  without  tbe  King's 
assent :  Wood  v.  Feal.  (G) 

June  29. — On  this  day,  Mr.  TamUan, 
Mr.  Brougham  and  Af  r.  Russell,  mspparted 
the  rule. — ^This  is  a  case  in  whic^  the  rig^ 
of  the  Crown,  under  the  provisions  of  the 
Civil  List  Acts  must  prevail  over  thoae 
cases  in  which  a  subject,  though  netthef 
having  nor  claiming  any  interest,  except  by 
licence  of  another,  may  maintain  trespass. 
Here  was  no  evidence  that  the  plaintiff  had 

(f)  4  Leanud'sRep.  184:  Godbolt*s  Rep.  ISS. 
8.C. 

(3)  Alag^'aRep^lO.ll.atatodinfribyMr.JsstiM 
Bajrlej. 

(4)  1  East's  Rep.  344. 

(5)  5  Bam.  &  Aid.  R^.  600. 
(d)  5  Baia.  &  Aid.  Rep.  454. 
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aiiy  actiud  pOAMsnon  cf  the  land.  Watlace, 
the  woedward,  took  the  profits — while  the 
plaintiff  had  only  a  liberty  of  shooting  orer 
the  land  for  a  few  months  in  the  year.  If 
the  plaintiff  licensed  Wdlaoe  to  take  the 
profits,  he  had  given  him  an  interest,  and 
oould  not  maintain  trespass  during  his  term : 
Gray  ▼.  Bearerqft.(7) 

[Mr.  Justice  Ba^ey.^-^The  treading  on 

-the  grass  is  not  the  trespass  coroplnned  of, 

hut  the  destruction  of  the  fences  ;  and  the 

whole  allotment  is 'woodland,  except  the 

ridings.] 

At  dll  events,  the  possession  is  not  in  the 
plaintiff^  hut  in  the  King,  who  fences,  and 
appoints  officers  to  look  after  the  timher. 
The  defendant  wiB  then  be  liable  twice,  fer 
the  King  might  at  this  moment  maintain 
trespass. 

{_Mr,  Jusike  Holroyd, — You  admitted 
the  trespass :  though  the  Crown  might  now 
maintain  trespass,  it  does  not  fellow  that 
this  plaintiff  might  not  do  so  too.  There 
ore  authorities  to  show  that  a  lessor  and 
tenant  at  will  may  sinraltaneoualy  maintain 
trespass  in  respect  of  the  severdi  damages 
received,  as,  the  tenant  fer  damage  to  the 
grass,  and  the  lessar  fer  damage  to  the 
timber,  ftc] 

But  if  the  plaintiff  in  fact  had  the  actual 
possession,  he  must  also  have  thelawfiil 
possession  in  order  to  bring  trespass.  In 
Dmon^  ▼•  Cottickf  the  plaintiff  was  in  law« 
Ihl  possesaon  of  the  bank  where  the  tres-* 
pass  was  committed.  In  Cfrtaham  v.  /Vof, 
l)ie  lease  was  originally  good,  but  avoided 
by  matter  subsequent,  via.  by  non-residence 
of  the  rector,  pursuant  to  13  Eliz.  c.  iO, 
Here  die  supposed  demise  by  the  Crown 
never  existed  in  law :  and  is  so  utteily  void 
under  1  Ann.  sfat.  1.  cap.  7.  sec.  5,  that 
the  property  revests  in  the  King  without 
office  found,  fer  the  rent  is  less  than  a  ihird 
part  of  die  yearly  value  of  the  land ;  nor  is  any 
lease  produced,  sealed  with  any  seal  there 
pomted  out.  Nor  con  the  Crown  demise 
knd  by  parol,(8)  fer  no  interest  shaB  pass 
fh>m  die  Kii^  but  by  matter  of  record,  ex* 
cept  in  diings  moveable,  as  a  horse,  &c.  (9) 

So  lands  in  the  county  palatine  of  Lan- 

<r)  Ckrter's  Rap.  66.  per  C\M  Justice  Bridgum. 

(8)  ViBBr'sAbr.tiLPiBenati«B»M.b.  7;  Brooke's 
Abr.  tit.  id.  pi.  61.  citing  4  H.  7. 

(9)  Brooke's  Alw.  tit.  Frerogatlve,  pi.  70.  dUDg 
53  H.  8. 


caster,  can  only  pass  under  the  duchf 
seal.(lO)  Cofo  (m£t»i(0foR,  41  d.  shows  diat 
there  can  be  no  tide  by  occupancy  to  crowti 
land,  for  mUhmi  tempus  ocemrit  regi ;  and 
there  can  be  no  priority  of  dde  by  entry. 
Bacon* s  Abridgment^  tit.  Prerogalwe^  £.  3. 
is  to  the  same  point,  for  it  is  matter  in  paist 
and  not  of  record.  Nor  can  there  be  any 
tenancy  by  sufierance  of  crown  land:  Sir 
Mcyk  Fmek*s  case.  (11)  So  that,  without 
a  leaae  from  the  Crown  duly  made,  the 
plaintiff  could  not  have  possession  sufficient 
to  support  trespass ;  arid  as  such,  a  mere 
hitruderon  the  crown  land,  who,  according 
to  the  case  in  4  Leonard  184,  and  OodboU 
ISSf  oould  not  miuntain  trespass.  That 
case  was  cited  in  Qraham  v.  Peai,  and 
though  distinguished  from  the  latter  case, 
was  there  distincdy  recognized.  The  opi- 
nion to  the  contrary,  in  Johnson  ▼.  Bar'* 
retif  (12)  is  extra-judicial,  applying  only 
to  cases  of  intrusion,  where  an  office  must 
be  found,  in  order  to  revest  the  property 
in  the  Crown.  It  does  not  appear  that  the 
right  of  soil  was  in  the  King,  fer  the  quay 
is  not  stated  to  have  been  erected  between 
high  and  low  water  mark.  The  case  in  the 
Year-book,  19  Ed.  4.  p.  2.  pi.  5,  is  quite 
consistent  with  that  in  Leonard  and  GodboU^ 
for  the  King  could  not  have  possession  of 
the  lands  there  escheated,  till  office  found ; 
and  the  trespass  was  committed  before 
effice  found.  The  question  there  was, 
whether,  when  the  office  was  foimd,  it  acted 
retrospectively  as  to  the  profits  of  the  land 
from  die  death  of  the  tenant. 

[Mr,  Justice  Bw/cy.-— There  are  two 
sorts  of  offices : — ^first,  an  office  of  end* 
dkig ;  second,  an  c^ce  of  instruction ; — in 
the  latter  case  the  King  is  considered  in 
possession  before  the  office  found.  The 
case  in  19  Ed.  4.  is  one  of  the  latter,  and 
merely  informed  the  King  that  he  had  dde 
before,  for  there  is  no  need  of  office  found 
where  a  King's  tenant  dies  without  heirs : 
GiiberesExehequer,l09,llO,lS9;  SamU^e 
Rep.  7.] 

It  is  laid  down  in  Bacon*s  Abridgment^  tit. 
Prerogotiee^  E.  7,  and  E.  h,  2,  that  where  a 
subject  cannot  have  possession  in  deed  or 
law  without  entry,  the  King  is  not  entided 

(10)  Vmer'ftAVr.tit  ProivgiKtiTe,  (£.b.  )l.);* 
Dyer  232  a.;  Aiitell  v.  Clarke,  t  Lutwych,  133^ 

(11)  2  Leonard's  Rep.  143. 

(12)  Aleyn's  Rep.  10, 11. 
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without  office  found,  or  other  matter  of  re* 
cord ;  tf.  g.  in  cases  of  his  tenant's  alienating 
in  mortmain  or  without  licence,  breaking 
conditions,  or  making  forfeitures.  So,  if  he 
claims  the  lands  of  an  idiot  or  lunatic,  an 
office  must  be  found.  Stat.  33.  Hen.  8. 
c.  120.  sec.  5.  makes  an  exception  where 
the  lunatic  is  attainted  of  high  treason. 
Now  in  the  case  in  the  Year-book,  1 9  £d.  4. 
if  the  reversioner  had  been  a  subject,  he 
could  not  hare  had  possession  without 
entry.  Then  the  King  to  whom  the  land 
in  fact  escheated,  could  not  have  posses- 
sion without^  office.  Sir  Moyle  Finch's  case 
explains  that  in  Ale^ :  for  the  possession 
could  not  be  resettled  in  the  Queen,  nor 
could  the  lessee  be  found  an  intruder  till  the 
office  found ;  and  till  office  found  the  right 
of  possession  remained  in  the  party,  who 
held  under  the  King's  tenant,  who  might 
sue  during  that  period  £>r  an  injury  to  the 
possession. 

Then  as  to  the  second  point,  there  was 
evidence  for  the  jury  to  presume  a  dedica- 
tion of  the  way  to  the  public,  who  had  used 
the  way  since  the  award. 

Mr,  Jmiioe  Bayley* — ^The  first  question 
is,  whether  the  plaintiff  had  actual  posses* 
sion  of  the  locus  m  quo.  It  was  insisted  at 
the  trial,  that  he  could  not  have  it,  because, 
1  Ann.  Stat.  1.  c.  7.  sec  5.  and  the  Need«^ 
wood  Forest  Act  had  not  been  comphed 
with  :  but  that  does  not  appear  to  have  been 
disputed  at  the  trial,  and  was  not  the  ground 
on  which  the  motion  for  a  nonsuit  rested. 
The  evidence  was  strong  in  favour  of  the 
plaintiff's  actual  possession,  when  taken 
with  reference  to  the  species  of  profits  and 
ownership,  of  which  the  land  was  capable ; 
and  had  the  learned  judge  been  called  on 
to  put  this  question  to  the  jury,  (which  he 
was  not)  he  could  not  have  durected  them 
otherwise.  But  it  is  insisted,  that  there 
being  no  grant  by  matter  of  record,  and  the 
rent  paid  being  less  than  one-third  of  the 
annual  value  as  required  by  the  statute  of 
Anne,  the  possession  was  not  such  as  to  en- 
able the  plaintiff  to  bring  trespass.  I  ac- 
cede to  this,  so  far,  that  he  has  no  legal 
title  against  the  Crown,  which  at  any  time, 
and  without  notice,  might  remove  him  from 
his  possession :  but  still  it  is  a  question, 
whether  a  person  in  actual  possession  of 
crown  land  may  maintain  trespass  against  a 
wrong-doer  not  authorized  by  the  Crown. 


That  in  ordinary  cases,  actual  possession  w 
sufficient,  is  decided  in  Orakam  ▼.  Peaip 
Dyson  v.  CoUickf  and  other  cases,  aa  well  a» 
in  a  very  strong  case,  Chambers  v.  DomaUr 
MM.  (13;  There  the  pleadings  admitted  that 
the  plaintiff  had  no  title,  but  had  possession, 
which  must  be  taken  to  be  wrongful  aa 
against  the  owner  of  the  fireehold.  It  waa 
hdd,  that  that  possession  waa  sufficient 
to  enable  the  plaintiff  to  bring  trespass 
against  a  wrong-doer,  not  claiming  under 
the  owner  of  the  freehold.  Here  a  distinc- 
tion is  taken  between  the  land  of  a  subject 
and  that  of  the  Crown,  founded  on  a  dictum 
of  Chief  Justice  Anderson,  reported  in  4 
Leonard,  184,  and  Godbolt,  133.  "  If  one 
intrude  upon  the  possession  of  the  King, 
and  another  man  entereth  on  him,  he  shall 
not  have  any  action  of  trespass  for  that 
entry,  for  that  he  who  is  to  have  and  main- 
tain trespass  ought  to  have  a  possession.  But 
in  such  case  he  hath  noi  a  possession ;  for 
every  intruder  shall  answer  to  the  King  for 
his  whole  time,  and  every  intrusion  sup- 
poses the  possession  to  be  in  the  King. 
The  words  entereth  upon  Aim,  I  apprehend 
to  mean,  entereth  and  ousteth  the  person 
originally  in  possession.  Thus  A  enters  on 
crown  land,  and  becomes  an  intruder  there- 
by :  B  enters,  and  excludes  A,  A  brings 
trespass  against  B  :  A  cannot  maintain  thia 
action,  because  neither  his  nor  B's  possession 
was  lawful,  but  the  right  of  possession  was 
in  the  Crown.  The  Crown  might  call  on 
A  and  B  respectively  for  the  profits  of  their 
reroective  possessions,  therefore  A  cannot 
call  on  B  for  any  part  of  such  profits.  It 
appears  that  Periam,  another  judge,  dicwAf- 
edf;  and  Mr.  Justice  Rhodes  vouched  19 
£dw.  4.  p.  2.  pi.  5.  to  be,  that  A  cannot,  in 
such  case,  say  in  trespass,  quare  dausum 
suum  fregit.  That  case  explains  the  lan- 
guage of  the  other  in  4  Leonard^  **  that 
every  intruder  shall  answer  to  the  King  for 
his  whole  time."  It  was  a  trenass  for 
breaking  and  entering  the  plaintiff's  doae 
and  taking  the  grass,  and  cutting  the  trees ; 
therefore,  it  was  an  action  in  respect  of 
profits.  The  defendant  pleaded,  that  before 
the  day  of  the  trespass,  a  commission  issued 
from  the  Exchequer,  directed  to  the  eschea- 
tor  of  the  county  of  Suffolk,  to  inquire  of 
all  manner  of  lands  and  tenements,  &c. ; 

(13)  11  East,  65. 
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ttid  before  the  same  escheator  it  was  foand» 
in  the  same  county,  that  one  John  B.  held 
the  same  Umd  of  the  King,  &c.  and  died 
without  an  heir,  whereof  the  King  entered, 
&c.  judgment,  &c« — Favitor  for  plaintiiF: 
*'  This  is  no  plea ;  for  notwithstanding  that 
the  King  has  cause  to  have  all  manner  of 
issues  and  profits  issuing  out  of^  &c.  yet  this 
shall  not  excuse  him  who  did  the  trespass. 
As  in  like  case,  if  a  stranger  take  certain 
goods  (which  I  have)  out  of  my  possession, 
and  he,  whose  property  they  are,  released 
to  the  stranger,  still  I  shall  have  an  action 
of  trespass  against  him  for  the  taking,  &c. 
and  yet  he  shall  have  the  goods." — TanmS' 
end  for  defendant :  ''  The  contrary  appears 
to  me ;  for  I  apprehend,  when  the  Kmg  is 
entitled  to  have  any  land,  he  shall  be  an- 
swered for  the  issues  and  profits  from  the 
first  day  of  his  title  to  the  day  of  ofiSce 
found,  and  that  every  man  shall  answer  for 
his  time-^^iamely,  each  of  those  who  occu- 
pied, for  the  time  of  his  occupation*  Then, 
if  he  who  should  have  administration  and 
occupation  of  such  lands  shall  have  no  ac- 
tion, in  this  case  it  shall  be  that  he  account 
for  the  issues  (arising  during  his  occupa- 
tion), and  yet  the  defendant  have  them, 
whidi  would  be  unreasonable." — Mr.  Jus- 
tice Choke :  "  For  such  things  as  arise 
firom  the  land,  the  action  by  this  office  found 
is  clearly  ffone ;  but  for  such  things  that  do 
not  arise  from  the  land— as  for  entering  the 
land  and  breaking  the  hedges,  or  for  the 
taking  of  any  chattels — in  this  case  the  ac^ 
tion  is  not  gone  by  the  o£Bce  and  seizure  of 
the  King ;  but  where  the  action  is  brought 
for  things  which  arise  finom  the  land — as  for 
cutting  grass  and  the  like — there,  when  the 
office  IS  found  for  the  King,  all  actions  are 
gone  for  ever,  for  he  shall  not  answer  for 
those  matters ;  but  this  person  shall  an* 
swer  for  the  time,  wherefore,"  &c. 

The  point  there  held  was,  that  one  in- 
truder cannot  bring  trespass  against  the 
other,  for  the  profits  of  the  land  for  which 
each  party  is  only  amenable  to  the  Crown ; 
but  that  he  might  sue  for  a  trespass,  which 
does  not  interfere  with  the  Crown  rights, 
but  witli  his  occupation  only.  The  position 
rested  upon  this  case  by  Mr.  Justice  Rhodes 
is  not  borne  out  by  it ;  for  it  had  been 
found  by  office  tluit  the  lands  belonged  to 
the  King,  and  all  the  profits  belonged  to 
him  firom  the  death  of  his  tenant.    The 


plainti£P  had  a  wrongful  possession, — so  had 
the  defendant ;  and  the  King  by  entering 
showed  he  meant  to  treat  it  as  such :  the 
plaintiff  had  no  right  to  the  profits ;  but 
though  he  had  a  wrongful  possession,  he 
might  bring  trespass  against  a  wrong  done 
to  his  possession.  The  later  case  of  John" 
eon  V.  Barrett  is  also  contrary  to  that  in 
Leonard  and  GodboU,  It  was  trespass  for 
carrying  away  the  soil  and  timber  forming 
a  quay,  erected  at  Yarmouth.  A  difference 
of  opinion  took  place  on  the  bench,  whe- 
ther, if  erected  between  high  and  low  water 
mark,  it  belonged  to  the  owner  of  the  ad* 
joining  land,  or  to  the  King;  but  it  was 
agreed,  that  an  intruder  on  the  King  might 
sue  a  stranger  in  trespass,  but  could  not 
make  a  lease  on  which  the  lessee  might 
maintain  an  ejectment.  Applying  that 
doctrine  to  tliis  case,  I  should  say  that  the 
plaintiff  had  no  title  to  support  the  posses- 
sory action  of  ejectment,  but  might  maintain 
trespass  by  reason  of  his  actual  possession. 
The  authorities  are  conflicting ;  but  that  in 
Aleyn  is  more  reasonable,  as  it  is  more  cal- 
culated to  prevent  wrongful  trespasses,  than 
that  in  4  Leonard.  It  is  useful  that  the 
party,  suffered  by  the  Crown  to  have  pos- 
session, should  have  a  remedy  for  common 
trespasses,  so  as  not  to  suffer  them  with 
impunity,  without  driving  the  Crown  to 
prerogative  informations  for  them. 

But  assuming  that  the  doctrine  in  4  Lea^ 
nard  is  correct  in  point  of  law,  as  applied 
to  intruders,  is  the  plaintiff  an  intruder  ? 
I  think  not ;  for  I  consider  an  intruder  to 
be — ^first,  a  person  who  comes  in,  at  least, 
without  the  knowledge,  if  not  against  the 
will,  of  the  Crown,  and  not  merely  one  who 
comes  in  without  its  legal  sanction.  Had  ah 
information  of  intrusion  been  filed  against 
the  plaintiff,  he  might  answer  that,  by  licence 
from  the  Crown,  he  was  in  actual  posses- 
sion. There  is  great  distinction  between 
what  is  necessary,  on  the  part  of  the  Crown, 
to  convey  title,  so  as  to  confer  rights ;  and 
what  is  necessary  to  give  a  privilege,  so  as 
to  prevent  the  Crown  from  treating  a  party 
as  a  wrong-doer.  A  corporation  can  only 
grant  by  deed,  but  may  appoint  a  bailiff, 
and  do  iqany  other  like  things  without  it. 
I  think  the  Crown  might  grant  this  privilege 
by  parol,  and  not  ander  the  duchy  seal. 
Notwithstanding  tlie  cases  in  Leonard  and 
GoMoU,  I  think,  that  as  the  plaintiff  had  an 
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actual  poMession  of  thk  crown  kmd,  with 
the  consent  of  the  Crown^  he  might  naintain 
trespass  aganiit  persons,  who  are  merely 
wrong«doers,  without  any  title  at  alL 

Tlw  remaining  question  i»— Whether  the 
evidence  showed  that  there  was  a  public 
footway  when  this  action  was  commenced. 
By  the  Indosure  Act  of  1801,  all  former 
roads  were  to  be  discontinued,  unless  the 
oommissieners  direeted  otherwise.  No  men* 
tion  of  this  footpath  is  made  in  the  award  of 
1805,  but  the  user  by  the  public  since  that 
time,  is  said  to  be  sufficient  to  make  it  apab« 
lie  road.  But  fVeodv.  Veal  (14)  shows,  that 
the  lessee's  act  or  consent  to  user  by  the 
public,  win  not  bind  the  owner  of  the  inhe- 
ritance ;  nor  does  it  appear  ftom  the  evi- 
dence here  given,  that  even  the  lessee  eon« 
sented  to  the  user. 

Mr.  Jutike  Hokoyd* — ^I  agree  with  Mr. 
Taunton  that  the  plaintiff  took  no  legal 
estate,  or  title  to  an  estate,  from  the  Crown  % 
and  that  he  could  make  no  lease,  so  as  to 
give  the  nomimd  plaintiff  any  right  to  sup- 
port an  ejectment,  even  against  a  wrong- 
doer. But  the  action  of  trespass  rests  on 
a  vety  difierent  foundation  fW>m  that  of 
ejectment,  and  may  be  brought  on  the  actual 
possession  of  private  property,  against  «iy 
person  who  has  no  right  to  enter  or  do 
injury  to  the  actuid  possession.  I  think  that 
the  case  in  19  Edw.  4.  shows  that  the  same 
hrw  applies  to  an  intruder  on  the  Crown. 
Had  the  plaintiff  been  treated  as  an  m» 
truder  by  the  Crown,  that  might  have  been 
different;  but  his  possession  here,  is  by 
permission  of  the  Crown.  As  between  the 
Crown  and  the  plaintiff,  the  former  might 
contend  that  k  was  never  dispossess^ ; 
but  as  between  the  plaintiff  and  a  mere 
wrong-doer,  not  backed  by  the  Crown,  the 
plaintrffmay  sue  for  depriving  him  of  any 
fruits  of  his  possession.  The  case  in  Lefmard 
is  accordii^  to  the  old  doctrine,  that  in 
trespass  against  a  wrong-doer,  it  was  a  good 
defence  to  show  that  the  right  of  sofl 
was  in  a  third  person ;  but  smce  Ch&mhert 
▼.  DonaUtscn  decided  that  a  plaintiff  may 
traverse  the  command  of  the  third  person 
to  enter  on  the  land,  the  law  has  been  that 
no  entry  on  another's  possession  can  be 
justified,  unless  made  by  the  authority  of  a 
person  in  whom  the  right  of  soil  is  vested. 


As  to  the  other  point,  the  evidence  aflbrda 
no  pretence  for  saying  that  there  was  any 
dedication  of  a  way  to  the  public. 

Mr.  Juiiioe  lAUledalt.  Generally  speak- 
ing, a  person  in  actual  possession,  thoi^ 
it  be  wrongful  as  against  a  third  person, 
nay  bring  tKspiM  agdnM  a  wroBgnloer. 
Thus  a  tenant,  holding  over  after  his  lease 
is  expffed,  or  incurring  a  forfeiture  by  com- 
mitting waate  or  otherwise,  has  no  riffht  of 
possession  against  his  lancSord.  Yet,  if 
the  latter  do  not  enter,  and  sufiba  him  to 
retain  the  actual  possession,  the  tenant  may 
maintain  trespass  against  any  person  enter- 
ing on  him,  and  not  having  a  better  title 
than  himsetf.  Graham  v.  Peat  is  a  very 
strong  case  in-  si^iport  of  this  doctrine. 
There,  the  tenant  of  glebe  under  a  lease 
void  for  the  rector's  non-residence,  recover- 
ed in  trespass  against  a  wrong-doer,  on  the 
strength  «f  mere  possession  of  the  glebe. 
That  same  glebe  was  afterwards  recovered 
by  the  non-resident  rector  in  ejectment,  on 
the  strength  of  his  tide:  Fr^gmorUm  d. 
Flemmg  v.  5coff.(l5)  I  am  of  <^Nnion, 
that  as  long  as  the  plaintiff  had  the  land  1^ 
Ueence  from  the  Crown,  he  had  sufficient 
possession  to  maintain  trespass  against  a 
wrong-doer,  though  he  might  here  be  liable 
to-  the  Crown  for  mesne  pfbfits,  and  to  be 
deprived  of  his  possession  witiiout  notice. 
I  also  concur  widi  the  Court  on  the  other 


point. 


R^h  di$chmrged. 


18^5.     > 
June  30.  5 


LEWIS  0.  BOWEW  JOVSS* 


Assumpsk^  on  a  wmnuwory  note,  by  the 
indoriee,  agamst  an  tnderaer,  for  the  nceom- 
modation  ef  the  maker.  The  fMntiiff  had 
signed  an  agreement  t&  take  5s.  in  the  pounds 
from  the  maker  and  his  father,  as  a  eoiieite-' 
ral  secwrkvy  m  fidi  of  his  demand.  The  agent 
of  the  maker  also  represented  to  the  ptaintif, 
oefore  signing  the  agreement^  that  the  defen^ 
dimt  would  remenn  liable  for  the  rest  cf  his 
debt,  and  thai  the  agreement  wonid  be  void, 
Wiless  the  other  creditors  signed: — Hehi, 
first,  that  the  surety  was  ^charged  by  the 
plaint^s  exeeuiion  of  the  agreement;   «e- 


(14)  5  Bun.  &  AM.  454. 


(16)  «  Ea»t'>»  Hq>.  40T. 
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otmdlyt  ikai  ike  repretentationg  ofihemakei/^s 
^ig^niy  as  to  ike  legal  effect  of  the  agreement^ 
were  mmaierial^  and  did  noi  aoM  it :  akOt 
per  Juttice  Bayley,  thai  parol  evidence  cf 
one  of  their  represeniaiions^  tMch  gave  a 
meaning  to  the  agreement  different  from  thai 
mhkh  appeared  on  the  face  of  it,  woe  inad^ 
missible** 

Deciarflrftofi— Oq  a  promiMory  note  for 
150^,  dated  15th  March  1S21,  made  by 
W.  W.  Jones,  payable  two  months  after  date, 
to  the  defendant,  and  by  him  indorsed  to 
the  pkintafil 

Plea — Gieneral  issue  ;  noa  asswnpmt. 

Emdence-^Foe  the  plamtiff.  W.  W.  Jonee, 
the  defendant's  brother,  being  indebted  to 
the  plaintiff,  the  defendant,  to  accommodate 
him,  became  a  party  to  the  above  note.  A 
witness,  who  had  applied  to  the  defendant 
for  pa3rment  of  -the  note,  proved  that  the 
defendant  had  said  he  would  caU  and  settle 
it;  but  requested  the  witness  to  ask  the 
plaintiff  for  time,  till  his  brother's  affiiirs 
were  investigated,  and  to  get  all  he  could 
from  his  brodier ;  tlutt  the  brother  ran  away ; 
tliat  afterwards  die  defendant  told  him,  that 
an  auctioneer  had  ascertained  that  his  bro^ 
ther's  eflfects  would  pay  his  creditors  5«.  in 
the  pound ;  that,  on  the  plaintiff  and  the 
defendant  afterwards  meeting,  the  defen- 
dant told  the  plaintiff,  that  as  he  had  signed 
an  agreement  for  a  composition  at5f.  in  the 
pound,  he  was  not  entitled  to  the  whole 
debt,  but  that  he  (defendant)  would  give 
him  a  note  for  1 5s.  in  the  pound ;  that  the 
plaintiff  said  he  had  signed  the  agreement, 
on  the  understanding  that  all  the  creditors 
would  sign  it,  and  taJce  the  5s.  m  the  pound 
in  ftitt  for  their  debts ;  and  that  as  they  had 
not  done  so,  he  considered  the  agreement 
void* 

Evidence — For  the  defendant.  The  above 
witness  proved,  on  cross-examination,  that 
the  plaintiff  told  him,  that  he  had  signed  the 
agreement  for  composition  on  faith  of  the 
defendant's  promise  to  pay  the  remaining 
I6s.  in  the  pound.  It  was  also  proved  in 
chief,  that,  at  a  meetmc  of  the  creditors 
on  the  20th  May  1824,  ttie  plaintiff  signed 
this  paper: — 

*'  We,  the  undersigned  creditors  of  W. 
W.  Jones,  agree  to  accept  5s.  in  the  pound, 

^  See  1  Pbillips  on  Evidence,  6th  edit.  540—543 ; 
and  6  Rep.  26. 


in  full  of  our  original  demands  against  him, 
on  having  a  joint  note  from  him  and  his 
ftither,  Wm.  Jones,  payable  in  twelve  months 
from  the  date  hereof." 

The  father  and  W.  W.  Jones  gave  then- 
joint  note  to  the  plaintiff,  in  pursuance  of 
this  agreement.  It  was  also  proved,  that 
the  auctioneer,  as  agent  to  W.  W.  Jones,  at 
the  above  meeting,  stated,  that  unless  all 
the  creditors  signed,  the  paper  was  to  go 
for  nothing,  and  that  the  defendant  would 
continue  liable  for  the  residue  of  the  debt 
secured  by  the  note,  though  the  plaintiff 
■signed  the  agreementr 

The  Judge  directed  the  jury  to  find  for 
the  plaintifl^  if  they  thought  him  induced  to 
sign  the  agreement  by  any  false  representa- 
tion ;  otherwise,  for  the  defendant.  Verdict 
for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  obtained, 
on  the  ground  that,  by  the  agreement  of 
composition,  and  the  plaintifTs  accepting  the 
joint  note  of  W.  W.  Jones  and  his  father, 
the  original  debt  was  extinguished,  and  the 
defendant  (the  surety)  discharged. 

Mr.  Russell  and  Mr.  R.  V.  Richards 
showed  cause. — It  is  true,  that  a  creditor,  by 
entering  into  a  composition  with  his  debtor, 
without  consent  of  the  surety,  discharges 
the  latter  ;  for  it  is  against  conscience,  that 
the  surety  should  thus  be  placed  in  a  situa- 
tion which  he  did  not  bargain  to  be  placed 
in.  But  here,  die  surety  requested  time, 
and  contracted  to  be  placed  in  a  new  situa- 
tion. Here,  no  istm  security  was  giren  for 
any  thing  beyond  the  composition  money,  as 
inCodbAoK  v.Benneii,{  I  )Stock  v.  MatBMn.{'St) 
They  relied  on  Thomas  v.  Courtenay.  (s) 
Nor  does  the  question  arise,  whether  the 
debt  is  extinguished  ;  for  misrepresentation 
was  used  to  obtain  the  creditor's  consent : 
CooUng  r.  Noyes.  (4) 

Mr.  Taunton  and  Mr.  Campbellf  in  sup- 
port of  the  rule. — ^I1ie  defendant  bad  a 
motive  to  sign  the  composition  agreement 
for  5s.  in  the  pound,  believing  that  he  had 
a  hold  on  the  defendant  for  the  other  \5». 
This  is  a  case  exactly  within  Cockshott  v. 
BennetL  There,  a  creditor,  before  exe- 
cuting the  agreement  for  composition,  got 
from  the  insolvent  a  pibmissory  note  for 

(1)  S  Term  Rep.  76S. 

(2)  1  BoB.&Pul.286. 

(3)  1  Barn.  &  Aid.  1. 

(4)  6  Term  Rep.  963. 
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the  rest  of  his  debt.  That  was  held  to  be 
▼Old,  as  a  fraud  on  the  other  creditors,  who 
had  Gontracted  together  for  the  discharge 
of  the  defendant  from  all  his  debts.  This 
is  a  fraud  on  the  defendant,  for  his  liability 
before  the  composition  was  only  contingent, 
vis.  in  case  W.  W.  Jones  did  not  pay  ;  but 
afrer  the  composition,  it  became  absolute. 
Nor  is  W.  W.  Jones  discharged  ;  for  if  this 
note  were  paid  by  the  defendant,  according 
to  the  accommodation  indorsement,  W.  W. 
Jones  would  be  liable  over  to  the  defendant, 
for  money  paid  to  the  plaintiff.  It  is  also 
a  fraud  on  the  father,  who  gave  his  pro- 
miasoi^  note  for  the  Ss.  in  die  pound,  on 
the  faith  of  its  being  "a  full  discharge  of 
W.  W.  Jones.  In  Thomas  v.  Courtefuuf^ 
the  security  held  to  be  available  was  a  bill 
drawn  by  the  principal  debtor,  and  there 
was  no  remedy  over.  Nor  were  the  repre- 
sentations of  what  passed  to  induce  the 
plaintiff  to  sign  properly  received  in  evi- 
dence, for  the  efiect  of  them  was  to  contra- 
dict the  written  instrument. 

Mr,  Juitice  Bayley. — ^There  is  no  doubt, 
that  if  a  creditor,  on  signing  a  composition 
paper,  by  means  of  w£ch  other  creditors 
are  induced  to  sign  it,  makes  any  private 
bargain,  by  which  he  is  in  a  better  situation 
than  the  others,  he  commits  a  fraud  on 
tliem,  and  his  bargain  is  void.  We  need 
not  decide,  whether  a  creditor,  who  signs 
an  agreement  for  a  composition,  at  the  in- 
stance of  a  person  jointly  liable  with  the 
insolvent,  as  his  surety,  on  a  dishonest  un- 
derstanding that  the  surety  will  pay  the 
difference,  dischai^s  the  surety  by  so  sign- 
ing— ^because,  it  was  not  here  left  to  the 
jury,  whether  there  was  such  a  bargain  or 
not.  The  remaining  question  which  was  lefl 
to  the  jury  is — 'Was  the  plaintiff  induced, 
by  any  fraudulent  misrepresentation,  to  sign 
this  agreement,  so  as  to  make  this  signature 
void.  Here,  it  was  represented,  by  the  in- 
solvent's agent,  to  the  creditors  convened 
to  execute  the  agreement  of  composition, 
that  the  defendant,  as  surety,  would  remain 
liable,  though  they  agreed  to  accept  in  full 
5s.  in  the  pound,  to  be  secured  by  Uie  fiither. 
That  was  only  a  misrepresentau'on  of  die 
legal  effect  of  tht  agreement ;  and,  as  a« 
party  w  presumed  to  know  the  legal  effect 
of  the  instrument  he  signs,  mis-information 
as  to  its  effect,  without  fraud,  will  not  avoid 
it.     Another  alleged  misrepresentation  is, 


that  the  agreement  would  be  yM^  unless 
all  the  creditors  signed.  Such  an  agree* 
ment  ought  to  contain  such  a  daiise ;  and 
no  man  in  his  senses  ought  to  sign  it  other- 
wise— ^when,  without  it,  the  object  of  his 
signature  may  be  defeated.  But  here,  there 
is  no  such  dause,  nor  any  such  ccmdilion 
annexed  to  the  plaintiff's  signature.  1( 
in  this  case,  a  party  had  said,  I  sign  this 
agreement  conditionally,  that  it  diall  not  be 
of  avail  unless  the  other  creditors  come  in 
and  sign,  he  should  have  attached  it  to  his 
signature,  so  as  to  make  it  iqipear  condi- 
tional instead  of  absolute.  If  diis  condition 
appeared  on  the  face  of  the  signature,  it 
would  not  induce  any  suppression  of  the 
fact  by  the  person  signing  after  him,  but  the 
unconditional  signature  leaves  it  to  the  do- 
cument itself  to  determine  its  legal  efieel, 
and  no  verbal  declarations  made  by  the 
other  creditors,  at  the  time  of  execution, 
can  be  admitted  to  explain  it.  As,  on  the 
face  of  this  instrument  the  plaintiff  annexed 
no  such  condition,  we  think  parol  evidence 
of  such  representadon  was  not  admissiMe^ 
and,  consequendy,  that  we  cannot  say  this 
instrument  is  void  06  mttiOf  because  all  the 
creditors  have  not  signed. 

Justices    Hobroyd   and   LiUUdale   con- 
curred. 

Rule  ahsohUe  far  a  new  triak 


1825 
July 


u 


FLINT,  GENT.  ONX  &C.    C* 
PIKB. 


Case  for  a  libel  m  a  nemspaper^  wiueh 
pufported  to  be  a  report  of  a  trial  had^  bai 
set  out  part  mdy  of  the  speech  of  a  aMOMsl 
for  the  defendant,  Fles^^-that  the  supposed 
Ubel  was  **  in  substance  a  true  account  and 
report  of  the  trial:** — Held  bad  on  dbmir- 
rer  ;for  it  contained  no  detikUqfthe  nudieious 
motives  imputed  in  the  decUaratioUf  or  any 
statement  thai  the  puMicalion  was  for  die 
pf/npoee  qfgming  useful  or  necessary  infor^ 
nuiiion  to  the  public^  or  that  it  was  an  aeat- 
rate  report  of  the  triaL 

Thmtgh  counsel^  in  the  discharge  (f  their 
duty  to  their  clientSf  are  priviUged  to  utter 
matters  highly  if^urious  to  individuals,  yet 
the  publication  of  these  observations  is  not 
justytablCf  unless  the  above  circumstances  are 
proved. 
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Deelaraium*^That  before  the  publishing 
of  the  '  libel  thereina^r  mentioned,  the 
plaindff  was  an  attorney,  and  had  been  re- 
tained to  bring  and  prosecute  a  certain  writ 
and  plea  of  waste  in  the  Court  of  Common 
Pleas,  in  which  Thomas  Redfem  and  others 
were  plaintifi&,  and  Sarah  Smith  defendant. 
After  setting  out  the  deetaration  and  plea, 
Uiat  the  defendant  had  not  made  any  waste, 
it  stated,  that  issue  having  been  joined  on 
that  plea,  it  came  on  to  be  tried  at  the 
Derbyshire  assises,  18S3,  and  that  the  jury 
foond  that  Sarah  Smith  had  not  made  any 
watte.  That  the  defendant  well  knowing 
the'  premises,  &c.  but  contriving,  &c.  ma- 
Uciously  published  of  and  concerning  the 
plaintiff,  in  a  certain  newspaper,  called,  &c. 
the  trial,  &c.  purporting  to  be  a  report  of 
die  said  txbL  The  libel  gave  a  short  sum- 
mary of  the  faets,  and  stated  that  A  was 
eoansel  for  the  plaintiff,  and  B  for  the  de- 
fendant, and  that  B  was  extremely  severe 
and  amusii^  at  the  expense  of  the  present 
^aiiitiff,  the  attorney  for  the  plaintifis  in 
that  case.  It  then  gave  a  fow  outlines  of 
the  speech  of  B,  setting  out  some  very  se- 
vere reflections  on  the  conduct  of  the  plain- 
^iS^  with  respect  to  having  advised  the 
action  of  waste  with  a  view  to  his  own  pro- 
fit,- but  did  not  set  out  the  evidence  given 
ai  the  triai^ 

'  Piia^ — Iff.  Greneral  issue — not  guilty; 
and  three  ether  pleas  of  justification. 
'  6tk  <Pfa»— That  tlie  supposed  libel  was 
m  subMtanee  a  true  report  of  the  trial  of  the 
said  issue. 

-  Demurrer  to  5th  plea,  and  joinder  in 
demurrer. 

Mt,  MaH$tmg  in  support  of  the  demur- 
rer .^--:-The  plea  is  bad  in  form,  for  it  states 
that  the  libel  contains  in  tubgianee  a  true 
account  of  the  trial ;  but  a  party  is  not  at 
liberty  to  publish  the  resM  of  evidence 
-^Lemt  V.  WaUer^  (1)  and  Duncan  v. 
TkwaiteSf  (2^— or  what  in  his  judgment  is 
thie  svbfttance  of  a  trial :  but  the  plea  is 
also  bad  in  substance ;  for  though  no  action 
wfll  lie  for  slander  spoken  by  a  counsel  in 
the  course  of  a  cause — Brook  v.  Mon^ 
tague,  (S)  Hodgson  v.  SearkU,  (4)  Wood 


▼.  G^ci9uton,  (5)  and  1  Rollers  Abridgment^ 
87.  (M)  pi.  1. — ^for  justice  could  not  be  so 
well  administered  if  counsel  had  not  unli- 
mited freedom  of  speech ;  yet  no  intend- 
ment of  that  kind  can  apply  to  the  subse- 
quent publication  of  such  slanderous  mat- 
ter ;  the  same  principles  rule  the  uttering 
of  slander  in  parliament,  and  its  subsequent 
publication :  Rex  v.  Creevey^  (6)  and  Rex 
V.  Lord  Abingdon.  (7)  Lastly,  the  plea 
ought  to  have  stated  ail  that  took  place  at 
the  trial,  in  order  to  satisfy  the  Court,  that 
if  confessed  on  demurrer,  judgment  ought 
to  be  given  for  the  defendant.  More  was 
stated  in  the  second  plea,  in  Dtmcan  v. 
TkwaUes,  than  here ;  but  the  Court  held 
that  bad  as  a  mere  summary,  and  not  the 
evidence  stated. 

Mr.  N.  R.  Clarke  contriU — The  allega- 
tion in  the  plea,  that  the  libel  is  in  sab- 
stance  a  true  report  of  the  trial,  is  equiva- 
lent to  alleging  the  report  to  be  true — ^for 
proof  that  it  was  substantially  true  woidd 
be  sufficient.  Thus  in  Weaver  v.  Lloyd^(fi) 
where  the  plea  alleged  that  the  matters 
contained  in  the  libel  were  true  in  substance 
and  effect^  the  defendant  was  held  bound  to 
prove  each  particular  of  the  charge  laid  in 
the  libel  to  be  true  in  substance,  as  if  it  had 
been  pleaded  that  the  matters  in  the  libel 
were  true,  without  more. 

Then  this  plea  is  an  answer  to  the  action, 
and  good  in  substance.  Curry  v.  Walter  (9) 
shows,  that  no  action  can  be  maintained  for 
publishing  a  true  account  of  a  counsel's' 
speech  in  applying  foir  a  criminal  informa- 
tion, though  the  publication  be  injurious  to 
the  individual  agailkst  whom  it  is  moved ; 
and  the  reason  is  given  in  Rex  v.  Wright^ 
(10)  that  the  general  advantage  to  the 
country  of  having  these  proceedings  made 
public,  more  than  counterbalances  the  in- 
conveniences to  the  private  persons  whose 
conduct  may  be  the  subject  of  such  pro- 
ceedings. 

[Mr.  Justice  Bayley.-^Takmg  it  to  be 
lawful  to  give  a  history  of  a  trial,  does  it 
therefore  follow  that  it  is  lawful  to  publish 
s  part  injurious  to  individuals  ?    Besides, 


<1)  4  Bvn.  &  Aid.  ti05. 
(S)  S  Ban.  &  Gmm.  Rep.  556.    S.  G.  S  Uw 
JooTii*  K.B.  p.  3« 

fS)  Cro.  Jac  90 ;  see  Popham,  69. 
[4)  1  Bam.  k  Aid.  t&t. 

Vol.  m.  K.B. 


t 


(5)  Stylet,  46t. 

(6)  1  Manle  &  Selw.  S73. 

(7)  1  £•[».  NJ».a  fta. 

(8)  S  Law  Journ.  K3.  ISf  ;  5  B.  &  C.  67S, 

(9)  1  Eap.  N.P.C.  ^6 ;  t  Boa.  &  PuL  525.  S.  C 

(10)  8  Term  Rep.  «98. 
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in  that  case,  slionld  not  you  state  the  evi- 
dence against  the  attoraey,  to  show  that  the 
words  were  justified  hy  his  conduct  ?  If  th^ 
the  evidence  would  not  authorize  that,  the 
publication  of  them  is  gratuitous,] 

This  is  in  substance  a  true  account  of 
what  had  passed.  The  pka  is  supported 
by  proving  that  every  thing  which  can  have 
any  influence  on  the  plaintiff's  character  ia 
stated  with  substantial  truth  as  it  occurred* 

Mr,  Justice  Barley. — It  may  be  Tcry 
beneficial  to  the  public  to  be  apprized  of 
much  which  takes  place  in  courts  of  jus* 
tice;  but  because  many  cases  should  be 
published,  there  is  no  privilege  of  publish- 
ing all  the  cases  which  occur,  or  the  whole 
or  part  of  any  trial  which  is  libellous  atk 
particular  individuals.  Here,  that  part  is 
a  speech  of  counsel,  in  the  exercise  of  his 
duty,  casting  strong  imputations  on  the 
conduct  of  the  attorney,  (the  present  plain- 
tiff,) that  he  was  the  only  attorney  who 
would  have  advised  that  form  of  action,  but 
that  the  costs  were  his  object.  Now,  if  the 
evidence  had  been  stated,  this  would  have 
appeared  harsh,  for  it  does  not  appear  he 
^vised  the  for^  of  action  there  adopted ; 
and  if  he  ha4  so  advised,  the  writ  of  waste 
has  been  oflen  and  properly  resorted  to» 
and  the  words  here  used  might  be  repeated 
against  any  attorney  who  issues  it.  It  ia 
highly  advantageous  to  the  general  admini- 
stration of  justice,  that  counsel  should  be^ 
as  they  are,  privileged  tp  vent  strong,  even 
dsdumnious  observations,  on  attorneys,  par- 
ties, and  witnesses ;  and  that  the  presump- 
tion that  they  have  received  instructions  to 
do  so,  should  protect  them  firom  actions 
even  when  their  privilege  is  strained  to  the 
Utmost  But  it  can  never  follow  that  the 
^itor  of  a  newspaper  may  make  a  record 
of  ohservations  wus  made  to  influence  a 
JMry,  by  giving  then^  a  general  notoriety*.' 
The  jury  may  judge  how  far  invective  is. 
warranted  by  the  evidence ;  but  in  this  case 
the  pubUsher  of  the  libel  gives  di,e  .reader 
no  such  opportum'ty.  Rex  v.  Creevey^  and 
Rex  V.  I^ird  Abingdtm  show«  that  persoQa 
may  be  criminally  responsible  for  publish- 
ing in  a  newspaper  what  they  had  said  in 
parhament  under  their  privilege ;  apd  /^oifce 
V.  Kiug  (1 1)  had  Joiig  before  decUed,  that 
when  a  petition  of  a  committee  had  been 
authorized  by  parfiament  tQ  be  publiriied 

(11)  t  Saund.  Hep.  120. 


for  the  iMie  of  the  m^njkts,  %  pHblicilion 
elsewhere  V4a  b^yood  whftt  the  pmilege 
required,  and  wjjkisUQeU^-  So  I  ttiok  m 
genera],  tha^  thou^  a  speech  of  aeaiinadt 
injurious  tp  the  dbanoter  of  a  wkness  er 
ettomeyt  is  privilegjed,  y^t  noman  is  aftefp 
wards  piivit^ed  in  puttieg  ihefc  apeech 
forth  to  the  pubUc  in  the  fenn  ef  •  prioted 
pfl^r :  nor  is  it  e  hardship  on,  the  prapne* 
tors  of  newifepeiiii  t}iat  th^  maf  net  in 
aU  cases  print  the  «pe^(^M^  i^£  edonael ; 
they  ought,  before  pmitjng»  to  eserose  a 
judgment  a»  to  what  they  prief^  and  aiesot 
fit  for  their  situatiooa»  nor  to  publish  any 
thing,  if  they  neglect  or  are  Jneowyetent  to 
do  so.  My  opinion,  afWr  deep  and  kog 
^consideration  i^  that  a  pwrty  ma^r  pnUiab 
an  account  of  die  trial— vin.  the  fiicia»  and 
the  law  as  ai^filied  tpi  the«i  hwfcihafcofc* 
Q^rvatioas  winch  a  ceui^el  i«  pmil^gedand 
justified  in  making  againati  a  iritaea^  or  ai- 
toni^  in  the  cause  na|i  not  be  pnMWbprii 
if  injurious  to  their  cbancten^ 

Mr.  Juiiice  if ojrv^y^^— The  plfie»  MtinB 
that  the  lihdmaa  in  aub^taace  a  tme  vepoii 
of  the  trial,  ia  not  a  snfficjnp^  jmiificatiaBt 
fi>r  it  may  sliU  be  true  thel  the  pvUkation 
was  made  firom  tber.malicjeiMi  notirea  UdA 
in  the  declaration.  Tbw^  is  no  ataMaaafc 
in  the  plea  that  the.  puUic«Aiani  vvna  n«l 
made  with  malicious  motives,  or  jlhM»ii<wa» 
made  in  order  to  giveprpper  infexmaMnto 
the  public  for  th(^  adimtti^;  nor  ase  aiq» 
fiicts  stated  to  show^  or  fitcW  which  the 
Court  might  judge^  wlie^tW  it,  was  trae  in 
substance  or  not.  Counsel  ought  to  heia 
great  liberty  of  speech  in  meking  obaerra- 
tions,  which,  it  is  to  be  alwi^  repolketed;. 
an  angw«;ed  en  the  o^er  aUe  wiiii  a^ial 
freedoin;  commented  en.by  the  Judge4  vtii 
put  tok  and  aftemvu^  cenaidafed  hgr  th^ 
juryt  who  mi^  ooinp^^  them  yfiA  the  evi* 
denoQ  oa  whidh  they  le^  t».  or  onghft  to  ieat» 
TheireloKe»  in^oader  jto  the  unfettered  admi^ 
nisuntion  of  juitiee,  ohsei;wati(«i^<  tkongh 
even  of  a  cakooniptts  naturoi  imqf  ke  ut- 
tered hy  Gouneel^  hi|t  if  iie  aboidds  etter 
snch  metter  not  vde?en^  lie  the  matter  ia 
is«ue,  I  think  he  is  not  liable  in  a  common 
nptiou  for  8l9nder»  but  iora  s^efltel^icti^oii 
the  case,  alleging  on  the  pleadings,  and 
proving  at  the  trial,  that,  the  maMN  wes 
spoken  maBcieuidy,  and  without  re^onable. 
and  probable  cause.  Whe(  a  epui4fsl  or 
member  of  parliament  may  h^i>ijivilfS^to 
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iitter  in  die  oomra^  of  the  adlmistnitloii  d 
justice,  or  during  ^  deliberationB  of  either 
house,  is  not  open  to  repetition  if  slander- 
ous, for.  it  is  so  repeated  out  of  the  course 
of  those  proceedings!  where  alone  it  can  be 
so  privileged,  ifad  this  plea  stated  any 
fact  to  show  that  it  was  convenient  or  ne- 
cessary that  the  public  should  be  informed 
of  the  iacts  on  wluch  this  speech  was  found- 
ed, and  of  the  comments  made  on  them, 
and  that  the  oomikients  were  warranted,  and 
that  the  plaintiff  deserved  the  imputation 
east  on  him,  it  would  have  been  very  dif- 
fisrent  fibm  the  present,  and  might  have 
been  good  in  point  of  law^ 

Mr.  Juttke  Litiledale, — By  the  words  in 
diis  plea^  ^*  in  substance  a  true  report,"  is 
to  be  taken,  that  the  libel,  in  the  editor's 
jkidgmeni,  was  a  true  report  of  the  trial. 
Now  this  averment  appears  to  be  contra- 
dicted on  the  face  of  the  declaration,  for  the 
libel  there  set  out  contains  none  of  the 
speech  of  the  plaintiif's  counsel,  and  only  a 
part  of  the  speech  of  the  counsel  for  the 
defisndaiu.     No  evidence  on  either  side  is 
stated.    Eiwa  if  this  had  not  appeared  on 
the  face  of  the  3eelarati(m,  the  plea  is  bad 
in  point  of  finrm.     The  case  of  Wright  v. 
Clemetd  (12)  decided,  that  a  declaration, 
stating  that  the  defendant  published  a  libel 
containing  fidse  and  defamatory  matter,  in 
wbtianee  as  ibllows,  and  setting  out  the 
libel  with  imraendoes,  was  bad,  because  it 
j^rofessed  to  give  only  its  general  import 
and  effect,  and  not  a  copy  of  it.    I  think, 
ibr  the  same  reason,  that  this  j^ea  ought  to 
show  the  Hbel  tobe  a  true  report  of  the  trial. 
Every  sford  uttered  at  the  trial  need  not  be 
contained  in  it,  and  unnecessary  matter 
might  be  omitted*     If  issue  had  been  taken 
en  this  plea,  the  jury  at  the  trial,  in  order 
to  deciae  whedier  the  libel  was  in  substance 
a  true  report,  must  have  digested  the  whole, 
and  taken  one  part  with  another,  to  say,  if 
on  the  wMe  it  was  a  fair  abstract ;  ror  I 
take  substanee  to  be  in  the  nature  of  ab- 
tirtget ;  and  a  true  report  would  not  impose 
the  responsibiH^   of  a  fidthful  abstract. 
The  }tkty  would  be  in  great  diffleulty  on 
such  an  issue ;  but  would  be  quite  other- 
wise if  the  issue  was,  whether  the  libel  was 
a  true  report  of  the  trial. 

Judgment  for  the  pUamtiff  on  the 
demurrer  to  the  5th  plea. 
(X3)  3  Bam.  &  AM.  Rap.  503. 


Mr,  Justice  Soffley  added — It  was  unne- 
cessary, for  the  purposes  of  this  case,  to  give 
my  cminion,  as  I  have  done  on  the  main  point ; 
but  I  think  it  right  to  declare  it,  as  I  have 
long  entertained  it.  Counsel  may  make 
observations  oq  parties,  attorneys,  and  wit- 
nesses, which  neither  party,  attorney,  nor 
witness,  can  answer  in  court — and  it  would 
be  highly  detrimental  if  they  could ;  yet 
here,  ^e  defendant  seeks  to  perpetuate  those 
privileged  observations.  The  general  right  of 
proprietors  of  newspapers  to  publish  ac- 
counts of  trials  does  not  necessarily  arise ;  but 
I  think,  that  in  order  to  justify  a  libel  in  the 
account  of  a  trial,  it  must  be  shown,  if  be- 
fore a  jury,  that  the  report  was  true  and 
accurate^;  and  even  then,  the  Court  must 
judge  whether  it  was  a  fit  trial  for  publica- 
tion. So,  if  it  comes  before  the  Court  on 
demurrer,  the  Court  must  judge  that  on  the 
record. 


1825.        >ABK   V,    THE    XKltABITANTS    OF 
July  ^.     3        BAMBLEDON. 

The  governor  of  a  common  workhouse,  or  house 

of  industry  f  erected  by  eight  parishes  under  22 

Geo,  3,  c,  83,  being  a^^inted  governor  of  the 

poor  of  one  of  these  parishes  for  one  year^  served 

for  tftree  years,  and  lived  in  the  workhouse : — Heldy 

that   the  appointment  not    being  by  the  eight 

parishes  was  bad,  and  conferred  no  settlement  as  a 

public  annuatoffice,  under  3  and  4  W,  and  M.  c.11 . 

If  the  i^ipointment  had  been  good,  yet  by  22 

Geo.  3.  c.  83,  «.  39,  no  settlement  could  have 

been  gained. 


i.} 


VEX  V.  REV.  WM.  BOtDERO. 


1825 

July  2 

An  Indosure  Act  enacted,  that  the  tithes  of  a 
parish  should  be  extinguished,  and  that  the  com^ 
missioners  <f  indosure  should  ta  Ueu  thereof  award 
to  the  rector  an  annual  payment,  equal  m  value  to 
onej^h  of  the  arable  (and,  one-tweUth  of  the 
woodland,  and  one^ninth  of  the  other  lands  in  the 
pariA,  to  be  paid  by  the  occupiers  in  proportions 
awarded  by  the  commissioners, — but  contained  no 
words  exempting  such  annual  rent  from  rates  or 
other  deductions: — Held  that  the  rector  was 
rateable  to  the  poor  for  this  asaual  payment. 


1825 
July  4 


;.} 


WOODCOCK    V.    GIBSON     AMB 
ANOTHBa.  * 


By  59  Geo.  3.  c.  12.  s.  17,  all  buildings,  lands, 
and  hereditaments  belonging  to  the  paruh,  were 
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vested  in  the  churehwardem  and  overseen  cf  the 
poor,  in  the  nature  of  a  body  corporate : — Heldy 
that  for  the  purpotesofthis  act,  there  must  he  two 
overseers,  distinct  from,  and  besides  a  churchwar^ 
den  or  chttrckwardens  ;  and  where  two  overseers 
were  appointed,  one  of  whom  was  afterwards  ap- 
pointed sole  chwrchwarden,  (that  betng  the  custlhn 
of  the  paruhj)  the  body  corporate  was  not  formed, 
and  the  paarisk  property  did  not  vest  in  them* 


REX  V.  tfONTAOl^B  AKD  OTBSHS. 


1825.     "^ 
July  7,  8.  3 

It  it  not  essential  to  the  legal  extinguishment  of 
a  public  right  of  navigation,  that  an  act  <f  parlia- 
ment shoM  be  passed  for  that  purpose;  for  such  a 
right  may  be  extinguuhed  by  other  legal  means,  as 
e.  g,  by  writ  of  ad  quod  daimnum,  cmd  inquisition 
thereon;  or  sometimes  by  commissioners  of  sewers, 
or  by  means  arising  from  comes  purely  natural;  as 
the  sea  receding,  or  mud,  silt,  Sfc,  accumulating, 
ITius,  when  a  public  road,  has  obstructed  a  once 
navigable  channel,  so  long,  that  it  cannot  be  shown 
in  what  state  the  navigation  was  when  the  road 
was  made,  the  road  cannot  be  removed,  for  the 
navigation  wHl  be  presumed  to  have  been  dextroyed 
by  some  of  the  above  methods, 

(The  report  of  the  four  forefroing  cases  will 
be  given  in  the  Supplement  to Bum*s  Justice.) 


1825.      7      Sni  J.  0«  COTTEEILL,  BAKT. 

July  5.   y  V.  hobbt. 

Case  by  a  revernoner  for  cutting  and 
carrying  away  branches  of  growing  trees, 
with  a  count  in  trover  far  the  wood  carried 
away.  Proof,  that  the  occupier  held  under  a 
written  agreewnent : — Heldt  that  this  agree^ 
went  mutt  be  produced,  in  order  to  prone  the 
revertiom  in  the  plaintiff,  at  laid  in  the  first 
caimt :  but  that  the  count  in  trover  wot  tup* 
ported  by  evidence  of  branchet  carried  away, 
though  their  value  wat  not  thown  at  the  trial ; 
for  it  wat  there  ind^erent  whether  the  plain" 
tiff  was  in  pottetsion  of  the  treet,  or  had  only 
the  reversion* 

Declaration  in  case.'^— First  count  t  That 
before  and  at  the  time  of  the  comniitting 
the  grievances,  a  certain  close,  situate  &c., 
\\:is  in  the  possession  and  occupation  of  one 
Morgan,  as  tenant  thereof  to  the  plaintifi^ 
the  reversion  thereof  then  and  still  belong- 
ing to  the  plaintiff;  and  that  the  defendant 
cut  down  a  great  quantity  of  branches  off 


and  from  certain  trees  tbeo  standing  and 
growing  in  and  upon  the  said  cloae.— Se- 
cond count :  Trover  for  timber. 

Plea — (xeneral  issue ;  not  guil^. 

Trial  and  evidence — At  the  trial  at  the 
Hereford  assises,  Morgan  proved  thai  he 
was  tenant  to  the  plaintiff  of  the  close  in 
question,  under  a  written  agreement,  which 
was  expired ;  and  the  lopping  and  carrying 
away  the  branches.  No  evidence  of  the 
value. — For  the  defendant,  it  was  objected, 
that  the  agreement  ought  to  be  produced, 
for  it  could  not  otherwise  appear  that  the 
plaintiff  had  the  reversion  m  the  trees, 
Mr.  Baron  Garrow  refused  to  nonsuit:  ver- 
dict for  the  plaintiff,  5L  damages. 

A  rule  niti,  for  entering  a  nonsuit,  having 
been  obtained-^ 

Mr.  Tatmton  and  Mr.  0.  RuttM  showed 
cause. — ^The  objection  is,  that  there  is  not 
sufficient  evidence  that  the  dose  was  in  the 
occupation  of  Morgan,  as  tenant  to  the 
plaintiff,  without  producing  the  agreement. 
Morgan  proved,  by  parol  evidence,  the  feet 
that  he  held  the  2bcti#  m  gico  as  tenant  under 
the  plaintiff.  There  was  no  qaestion  as  lo 
the  .terms  on  which  he  held ;  if  tfaeie  had, 
the  written  agreement  would  have  been  the 
best  evidence.  The  trees  were,  in  feet, 
excepted  in  that  agreement ;  faat  the  de- 
fendant not  having  given  the  plaintiff  notice 
to  produce  it,  is  not  entitled  to  call  lor  it. 

\_Mr.  Juttice  Bayley.~£hb  dedaratioii 
alleges  the  plaintiff  to  be  a  reversioner,  and 
must  be  proved  in  that  respect ;  Ane  plain- 
tiff's witness  swears  there  is  a  written  agree- 
ment  which  will  affi>rd  this  proof.  Now, 
if  it  comes  out  on  the  plaintiff's  evideoce, 
that  there  is  a  written,  agreement  neoesssry 
to  his  case,  the  plaintiff  must  produce  it: 
but  if  it  appears  on  the  defendant's  evi- 
dence, it  will  not  destroy  the  plaintiff's  case, 
unless  the  defendant  can  prove  it.] 

The  trees  must  be  presumed  to  be  de- 
mised with  the  close,  tul  some  proof  to  the 
contrary  is  given ;  and  it  is  not  part  of  the 
plaintiff's,  but  of  the  defendant's  case,  to 
establish  that  they  were  excepted ;  for  ac- 
cording to  Doe  d.  Wood  v.  Morrit,  (1)  it  is 
no  objection  to  parol  proof  of  holding,  that 
there  is  some  jvritten  agreement  rejecting 
it,  unless  it  is  proted  to  be  between  the 
parties,  as  landlord  and  tenant,  and  to  have 

(1)  IS  Ettflt,  tsr. 
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a  bndiiig  existence  «t  the  time, — ^whkh  iil 
this  instanee  it  was  not.  BesideSi  the  coont 
in  trover  will  sustain  the  verdict. 

Mr.  CampbeU  and  Mr,  Mmde  for  the 
defendant. — ^No  evidence  of  the  amount  of 
damage  was  ffiven  at  the  trisl ;  nor  was  the 
case  there  left  on  the  count  in  trover,  there- 
fore the  verdict  cannot  he  applied  to  that 
count.  The  witness  held  the  dose  under 
a  written  agreement.  Now  there  can  he 
no  legal  evidence  of  the  plamtiff's  heinff  a 
reversioner  without  producing  it.  Besidesi 
if  the  trees  were  excepted  out  of  the  de« 
nrise,  the  action  should  have  heen  tres« 
pan.  (2) 

Mr.  JuHice  Bavley* — As  to  the  first 
count,  die  terms  of  the  holding  could  only 
be  proved  by  the  written  aoreement;  and 
the  verdict  on  that  count  is  not  sustain- 
able ;  but  the  Court  will  not  enter  a  non- 
suit, if  they  see  that  the  plaintiff  is  en- 
titled to  recover  on  the  count  in  trover; 
and  as  far  as  it  regards  that  count,  it  is  im- 
material wliether  Uiese  trees  were  excepted 
or  not  in  the  agreement,  as  they  were  the 
property  of  the  plaintifl^  whether  he  was 
m  possession,  or  only  a  reversioner.  The 
parol  evidence,  therefore,  was  receivable  in 
support  of  the  count  in  trover ;  for  on  that 
count  the  plaintiff  did  not  offer  to  prove  the 
written  instrument.  It  might  have  been 
material  to  the  establishing  the  first  count, 
as  showing  the  terms  of  holding;  for  if  the 
trees  were  excepted,  the  plamtiff  was  in 
possession,  and  the  action  should  have 
been  trespsss ;  if  not,  the  form  of  action 
was  properly  adopted  in  case.  Here,  the 
vmtten  agreement  was  expired,  but  the 
duration  of  the  term  need  not  be  prov- 
ed; and  the  relation  of  landlord  and 
tenant,  proved  by  payment  of  rent  and 
possession  of  the  dose  under  iJie  landlord, 
will  be  sufficiently  made  out  to  show  the 
reversion  in  him.  Therefore,  as  the  defen- 
dant has  been  proved  to  have  carried  away 
some  branches,  the  plaintiff  is  entitled  to 
damages  under  the  count  in  trover,  though 
no  jNirt  of  the  value  was  given. 

(Mr,  Justice  Holroyd  and  Mr.  Justice 
Liitledale  concurred.) 

Rule  ditckarged,  on  reducing  the 
damages  to  1«. 

(^)  Ashmeaid  o.  Ranger,  Brooke'i  Abr.  tit.  Tret- 
I»M,  pi.  65.    1  SaoncL  Rep.  Sit,  k.  b.  (5). 


1825.     >    , ^^ 

Juiye.  S  ^^"^  •• ''^'«"- 

An  insolvent^  who  descrihed  a  debt  in  his 
schedule^  as  due  to  an  agent  of  a  society  of 
per  sons  ^  who  were  the  real  creditors,  was  held 
to  be  protected  hy  his  discharge,  where  the 
real  creditors  were  so  referred  to  in  the  sche* 
dule,  so  as  to  give  their  agent  notice  of  a  debt 
Stated  to  be  due  to  him  in  that  capacity, 

Declaraiiam — ^In'  assumpsit  oh  a  promis- 
sory note  for  50L  dated  the  25th  August 
1819,  by  payee  against  maker. 

l«l  Plea^--Genersl  issue ;  nan  assumptU* 

ftdPka—That  the  defendant,  on  15th 
September  1821,  was  discharged  under  the 
Insolvent  Act,  1  Geo.  4.  c.  119.— ^Issues  on 
both  pleas. 

Efndenee — ^The  defendant's  signature  to 
the  note  was  proved,  as  were  also  his  peti- 
tion, schedule,  and  certificate  of  discharge, 
under  the  Insolvent  Act,  as  {beaded.  The 
defendant  had  been  member  of  a  dub,  con- 
sisting of  seventy  or  eighty  persons,  who 
subscribed  small  sums  monthly  till  50^  waa 
raised.  vThe  501.  was  then  lent  to  a  member 
on  his  giving  a  promissory  note,  with  two 
sureties  for  it,  payable  on  demand,  with 
interest.  If  the  member  oontmued  to  pay 
regularly  his  sabeeriptaons,  and  interest  on 
the  note,  it  was  not  pit  in  suit,  but  kept 
till  the  dub  was  put  an  end  to,  by  each 
member  having  received  his  501.  share.  The 

E'  indff  was  not  a  member  of  the  dub,  but 
t  his  name  as.payee  to  its  notes,  in  order 
to  avoid  questions  of  partnership  non-^ 
joinder,  &c.,  in  suing  by  the  dub  m  their 
own  persons.  The  defendant  and  William 
Rose  signed  the  note  in  question,  as  sure- 
ties for  William  Shaw,  the  other  maker,  on 
his  receiving  a  501,  share  fix>m  the  club. 
Shaw  made  defiiult  in  paying  his  monthly 
contributions,and  with  Rose,  was  discharged 
under  the  Insolvent  Act,  1  Geo.  4.  c.  119. 
The  defence  of  insolvency  in  this  action  on 
the  note,  was'  supported  by  a  statement 
of  the  note  in  question,  in  Uie  defendant's 
schedule.* 

Frith,  who  was  called  by  the  plaintifis, 
proved,  on  cross-examination,  that  he  waa 
secretary  to  the  club  held  at  Beet's  house, 
in  Sheffidd ;  "and  that  the  defendant  signed 
the  note  in  question  to  that  club  only.  It 
was  objected,  for  the  plaintiff,  that  upon  the 
*  For  the  statement,  see  next  page. 
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evidence  the  note  was  not  sufflciently  de- 
scribed in  the  defendait's  schedule.  Tbe 
defendant  had  a  verdict,  subject  to  a  moticm 
to  enter  a  verdict  for  the  plaintiff  on  the 
above  ground,  for  the  amount  of  the  note. 
A  rule  having  been  obtained  accordingly, 
Mr,  Brougham  and  Mr.  Alderson  showed 
cause,  and  cited  Forman  and  another  v. 
Dm9,(l)  that  it  is  not  essential  to  give 
notice  to  all  the  creditors  named  in  the 
sabeddfe :  1  Gieo.  4»  c«  110.  s»  16. 

Mr.  ThM  for  the  plaMffr«*-Th6  seiie* 
dule  does  not  centaio  a  due  descriptiiu  of 
the  real  creditors,  sa  as  to  give  them  nelice 
within  the  psovisioiis  of  the  acC  The  dub 
«e  the  real  cveditots»  asd  had  they  heea 
alleged  to  be  aacbr  qd  objection  ^ould  Imiv0 
been  made,  as  the  plaintiff  was  Imtftee  fbtf 
dKVk.  lo  the  etoetitod,  the  debt  wwi  so  de- 
scribed, thaftnotiosof  HmiMt  eone  tolbto 
real  credKtor ;  for  Webb»  the  puny  thefb 
described  as  the  creditor,  was  the  derk  of 
the  cicditofs,  whidi  was.  just  aa  ef&ctusi  m 
deaoriptioa  aa  the  prineipab*  Here,  thoii^b 
ii  was  easy  for  dbe  defendant  to  pvote  that 
aome  notice  of  this  insdvency  was  gii^nr  to 
the  pkuntiffft  er  to  die.  duh,  no  sttchrtvi** 


gifen. 

Mirt  /iMlke  Aiyfay.— *The  descriptten  in 
the  sehedule,  though  inaoenfate,  is  a  suffi* 
eient  OMiptiaBoe  witb  the  aet  of  parliameBC* 
ne  i^  givea-nelice  of  th^defenco of  m^ 
aotieney^  and  the  plaiBtiff  mighft  then  take 


^t>  s  Um 


Ebft«  |a9.    8.  €•  4  Banli-Ai 


sliepa,  by  seeing  the  ^hedulei  to  s^  how 
ihe  d^bt  was  ueie  described*  9mi  to  have 
asked  Fritb»  when  called  as  his  witness,  to 
sk>wliowitttose«  In  eonatmiog  the  Iiifeol- 
Tent  Act,  1  Geo,  4.  we  are  stft  to  ptooe  the 
peiaon%  for  whose  benefit  it  was  passedf 
in  a  more  difficuk  situatfon  than  neceasary« 
Tbe  nembers  of  the  dub  are  the  real  ore- 
diion :  Friths  the  witness,  is  their  pennn* 
ncnt  officer,  who  ordinarily  conducts  their 
affairs;,  and  thoi^h  be  is  not  the  eredkor^ 
yet  his  prjndpds*  die  real  creditots,  are 
referred  to  in  the  schedule.  The  notice 
conveyed  to  Frilh  by  die  schedule,  as  secre- 
tary to  the  dub,  ought  to  have  been  ia»« 
pai^led  to  then  t  and  if  he  did  not  op|iose 
the  defendant'^  disdiafgtt  it  is  at  Ae  pertt 
nf  tl^  society.  The  case  ia  within  tbtf 
psineiple  laid  down.in  Fomian  v.  Drtm* 

RuU  ^Bck^ged.  (2) 

(^)  D^bui  dod  W  Sif  imoNeiit,  Ihe'lblt  aiAlMilit  of 
^Ucn  IB  ndt  iacKuMl  hi  fafai  MsheoiOTf  min^  do  wot 
•ff  intnactna  bylatt  fer  good*  nid:  I^Tldrvu 
BoehviaB,  S  Lwr  Joiim.iLB«S58;  6  P.at  R.  491. 
Agsiiif  where  the  inaolTent  had  iiocepted  mbill,  dzawn 
hy  his  credxtor,  who  hidoraed it  toa  third penon, and 
the  actelQle  cofltrfned  so  adnitled-debt  of  lOCI.  to 
thodraworf  who  waiAnfe  al»  mated' to  hold  the  in* 
solvent**  aooeptaaee  feff  the  aisount  duo^  th»  die- 
chacge  was  held  lamdeat :  ReeTes  e.  Laabeit*  4 
B.  &  C.  214^  tot  it  was  not  diown  that  the  in- 
sorvedt  kiie^  that  lui'  cieuitur  fasa  UMoned  to  tM 
plriatiff,orwaiaotstillthelsMetvaBdit  islghi  be 

UBpowiblo  to  asdfrtain  HkiA  hidenmw ^Bot  whsio 

the  insolTent*  who  must  necesmily  know  that  a 
potty  has  a  claim  against  him,  doiss  not  include  it  ia 
as  achedole  or  no£e»  his-dischBr{|[e  afbrdtf  no  de- 
ftae»  to  aa  astioa>  by  that-  pferty  t  Bator  ewSydse, 
7  Tasat.  179, 


Statemmt  rrftmd  U  in  the  prteedin^  I^g^ 


When 
contracted. 

No. 
33. 

names  of  CreditorB  and '  Claim- 
aats,  and  proMot  or  Jaat  Ro*> 
aidonoe. 

JtlMMIIIt. 

Admitted 

or 
dispoled. 

Nntufo  of  Dbbt,  &€; 

isto. 

1 

• 
1 

James  Frith,  of  SheiReld,  secte* 
tary  to  a  neaoy  aocie^,  held 
at  the  heoaa  of  Mr«  /•  Boet, 
Sheffield^  Tictualler. 

501. 

Admitted. 

On  a  prtnnlisory  note  wiih 
Wyjiam  Shaw,  of  SbeT 
Md.  and  WUliMi  Rose, 
oftheaame  place. 
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r.  6.    i 


RICOARDSON  V.  MBLLI8B. 


1834. 
Nov. 

Bail  in  error  having  been  regularly  put 
in  and  excepted  tOy  and  a  notice  ofjusttfi- 
cation,  by  the  bail  already  put  in,  having 
been  given:  Such  notice  held  sufficient, 
and  a  particular  description  of  the  bail  not 
necessary  to  be  added' 

Mr.  Serjeant  Vanghan  opposed  the  jus- 
tiHcation  of  the  bail  in  this  cause,  on  the 
ground  of  the  insufficiency  of  the  notice, 
which  was  as  follows : — ''  Take  notice, 
that  the  bail  already  put  in  for  tlie  defen- 
dant, will  come  up  to  justify  on  the  first 
day  of  the  next  Michaelmaii  Term."  He 
relied  on  Taylor  v.  Halliburton,  {I)  where 
Mr.  Justice  Le  Blanc  stated,  that  it  waa 
always  usual  to  insert  the  christian  names 
of  the  bail  in  the  notice. 

But  the  officers  of  the  court  stated,  that 
it  was  decided  in  England  y.  Kerwan,  (^) 
that  where  bail  are  regularly  put  in  and 
excepted  to,  the  defiendant  need  not  de- 
scribe them  in  his  notice  of  justification, 
and  that  such  rule  had  since  been  invaria- 
bly adhered  to. 

The  bail  were  then  permitted  to  justify. 


24.     I 

\  10.  J 


DOCTOa  V.  87M0NDS. 


1834. 
Nov. 

Vhless  an  affidavit  be  produced  that  the 
nmuccessjul  party  was  tahen  by  turpriie. 


perjury  in  one  of  the  witnesses  is  no  ground 
for  a  new  trial. 

This  was  nn  action  of  trespass  for  an  as- 
sault, to  which  the  defendant  pleaded  the 
general  issue,  and  son  assault  demesne. 

At  the  triad,  before  Mr.  Baron  Graham, 
at  the  Lent  assizes  at  (jfuildford,  the  plain- 
ti£f  obtained  a  verdict,  damages  Is', 

Mr.  Serjeant  Toddy  now  applied  for  a 
new  trial  on  afiidavits,  which  stated,  that 
the  plaintifiP's  witnesses  had  been  guilty  of 
gross  perjury,  as  his  sister  and  another  had 
sworn  that  they  were  in  an  adjoining  room 
at  the  time  the  assault  was  committed, 
and  the  affidavits,  in  support  of  the  motion, 
wholly  contradicted  that  fact. 

But  the  Court  were  of  opinion,  that  as 
there  was  no  affidavit  that  the  defendant 
had  been  taken  by  surprise  at  the  trial, 
and  as  all  the  witnesses  to  establish  or  re- 
but the  assault  might  have  been  then 
called,  as  it  must  be  presumed  that  they 
were  all  on  the  spot  at  the  time,  that  this 
case  did  not  fall  within  the  general  rule  j 
and  that  if  the  defendant  thousbt  proper 
to  proceed  against  the  plaintiff  s  witnesses 
for  perjury,  he  might  resort  to  his  remedy 
by  indictment 

Rule  refused,  (1) 


BBCOVERT. 


(1)  1  Chit.  Kep.  494. 
C2)  1  Boi.  «t  Pul.  335. 


Nov.  10.  "^CANN,  VOUCHEE,     j 

Where^  in  a  deed  to  make  the  tenant  to 
the  precipe,  lands  were  conveyed  by  the  cfe- 

(1)  See  2  Tid.  7  el.  914^  and  4  M.  &S.  140. 
Ufft.436.    lJUns.a39. 
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icription  of  a  farm  f/eneralljf^  without  par ^ 
iicutdruvM  ik!^  quanliiif  or  y^aiity  of  tke 
land,  ana  tke  recovery  was  of  50  acres 
only;  the  Court  increased  the  quantity  to 
70  acres,  the  farm,  on  a  late  admeasure- 
ment, appearing  to  contain  that  number. 

Mr.  Serjeant  Bo$anqnet  'Inovcd^  Ibat 
this  recovery  might  be  amended  by  in- 
creasing the  quantity  of  land  from  50  acres 
to  70,  on  an  affidavit  which  stated,  that  in 
the  deed  to  make  a  tenant  to  the  praecipe, 
the  property  intended  to  pass  w^s  described 
as  "  all  that  messuage  and  tenement,  with 
the  appurtenances  called  Great  FuUford 
Farm>  in  the  county  of  Devon,"  without 
particularising  the  qualities  or' quantities 
of  the  land  5  and  in  the  recovery  the  par- 
cels were  set  out  as  amounting  to  50  acres, 
but,  on  a  late  admeasurement^  they  had 
been  found  to  consist  of  70. 

The  Court  being  of  opinion,  that  the 
terms  of  the  deed  >yere  large  enough  to 
comprise  all  the  lands  of  which  the  farm 
of  Ifullford  consisted  at  the  time  the  re- 
covery was  suffered^  they  allowed  the 
amendment. 


14.     ) 
•  10-  i 


BROWN  v.  RAY. 


Nov 

Although  the  rule  that  a  new  trial  }/Dill 
not  be  granted  where  IHfHng  damages  have 
been  recovered,  may  Aot  invariably  extend 
to  actions  of  replevin  ;  yet  the  Court  judg" 
ing  the  rule  salutary,  refused  (o  disturb  a 
verdict  in  replevin  where  small  damages 
only  had  been  given, 

This  was  an  action  of  replevin  for  tak- 
ing the  defendant's  cattle.  At  the  trial, 
before  Mr.  Baron  Graham,  at  the  last  as- 
sizes at  Hertford,  it  was  proved  for  the  de- 
fendant, that  he  had  permission  to  put  his 
cattle  into  a  certain  close,  near  tlie  plain- 
tifF*s  land^  and  the  plaintiff  gave  no  direct 
evidence  that  the  cattle  had  escaped  from 
that  close;  but  a  witness  swore  that  he 
believed  they  had  done  so,  from  having 
tracked  them  into  the  close  of  the  plaintiff, 
wherq  they  4ere  taken  ;  and  tje  jury  ac- 
cordingly foDnd  a  verdieC  for'  him,  da- 
Waees  4/.  4«. 

Mr.,  Serjeant  Taddy  now  appU^d  for  « 
new  trial,  on  the  ground  tl\at  the  vercUct 
was  against  c\^dcnce  J  tut  '      ' 


The  Court  held>  that  as  the  damages 
.'  were'undp2^{.  '^liey  youl4l!{ai  'd|stu^  the 
verdict,  more  particularly  so,  as  the  defen- 
dant, in  endeavouring  to  do  so,  might  be 
put  to  the  costs  of  50/.  to  get  rid  of  the 
trifling  sum  of  4/.  4s. ;  and  that  although 
the  rule;  $bat  the  qourt  Vpuld  not  grant  a 
rule  for  a  new  trial  on  account  of  trifling 
damages,  might  not  extend  to  an  action  of 
replevin,  still  that  the  rule  was  so  far  salu- 
tary as  to  induce  them  not  to  disturb  the 
present  verdict. 

Rule  refused. 


JAME8  V.  ANNB  JENKINS. 


1824.     } 
Nov.  10.  5 

In  outlawry,  it  appeared  ihvil  Ae  plam^ 
tiff  was  cognizant  of  the  defend^nt't  resi- 
denccy  and  ^l  lAf  outla^^  had,  in  oome- 
quence,  been  ob^ain^  by  on  abuse  ^  the 
process  of  the  Court, 

The  Court,  upoQ  motiqn,  set  aside  the 
judgment  of  waiver,  ^ith  costs, 

Mr,  Serjeant  Wilde  having,  in  the  Us$ 
terqa,  obtained  a  rulet  callingon  the  plain- 
tiff \o  show  icau^e  why  the  j lodgment  of 
waiver,  which  bad  been  obtaiped  ag^HQft 
the  defendant,  should  not  be  set  aside  on 
her  entering  a  common  appep^ance,  axid 
th^t  the  plaintiff  should  pay  her  the  coats 
occasioned  by  &Mch  ^  pipceedlog.  He  pro- 
duced an  affidavit,  whicb  stated  t)iat  seve- 
ral processes  >vere  sued  out  of  ^bis  co^rt, 
betyireet^  the  ^pQths  of  Februaiy  1891«  xiod 
June  1822,  for  the  purpose  of  out|ai^ipg 
the  defan^sQ^i  ^<1  upon  which  sh^  had 
been  declared  (o,  be  waiyeid*  lliat  shQ  was 
^Mrii^  all  that  tiqie,  either  Qoofioe^)  w  gaol 
at  Hertford^  or  living  at  her  owq  house, 
yyhich  was  distant  oply  2QP  yards  f^m  the 
plainti|r*s  residence,  aQcl  that  she  believed 
he  knew  where  she  was  wlien  the  several 
processes  ^erfs  ^iied  put  a^^^s^  her^  and 
that  she  never  kept  out  of  the  way  for  the 
purpose  of  avoiding  them. 

Mr.  Serjeant  'faddy  now  showed  cause, 
and  submitted,  that  as  all  the  pitoce^iigs 
to  the  outlawry  lia&  been' regular^  thd 
judgment  of  waiver  could  not  be  set  asfde. 
Tna^  if  the  defendant  liad  4Dy  reme^»  it 
must  be  either  against  Uhe  sheriff  for  a 
fsdse  return,  or  to  revf r§e  ^  outlawry  on 
the  usual  tero^s 
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Mr.  Serfedni  iVUde,  in  support  of  the 
rule^  was  stopped  by 

The  Court. — ^I'he  question  is,  whetfier 
the  plaintiff  knew  that  the  defendant  was 
in  custody  at  the  time  he  caused  the  pro*' 
ceedings  to  the  judgment  of  waiver  to  be 
taken  out  against  her  ?  If  he  did^  it  was  an 
abuse  of  the  process  of  the  court.  She  has 
6 worn  that  she  believed  that  the  plaintiff 
knew  where  she;  was,  and  he  has  not  ven- 
tured to  contradict  that  part  of  her  affidavit. 
If  he  did  know  where  she  was  to  be  found, 
he  has  been  guilty  of  a  most  improper,  if 
not  iniquitous,  prqceedhi^,  for  an  outlawry 
can  only  be  supported  where  the  party  pro- 
ceeded against  cannot  be  found.  Under 
these  Circumstances,  the  rule  must  be  OMute 
Absolute  on  the  terms  aa  prayed. 

Rule  absolute.  (1) 


1824 
Not 
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BARKKR    V.  GREBN,  ESQ. 


A  sheriff  neglected  to  arrest  a  defendant 
till  after  the  writ  teas  returnable:  In  an 
action  against  him  for  breach  of  his  duty, 
no  special  damages  were  provedy  and  the 
plaintiff  recovered  riominal  damages  only. 
The  Court  held  the  verdict  maintainable, 
as  the  jury  might  presume  that  damages 
had  been  sustained. 

This  was  an  action  against  the  defen- 
dant, as  sheriff  of  the  county  of  Lancaster. 
The  declaration  contained  two  counts  -,  the 
first,  for  not  having  arrested  a  debtor  of 
the  plaintiff  under  a  writ  sent  to  him  for 
that  purpose  j  and  the  second,  for  a  volun- 
.tary  escape. 

At  the  trial,  before  Mr.  Baron  Hullock, 
at  the  last  assizes  at  Lancaster,  it  appeared, 
that  the  sheriff  did  not  cause  the  party  to 
he  arrested  until  the  day  after  the  writ  was 
returnable.  The  plaintiff  did  not  prove 
that  he  hod  sustained  any  damage,  and  the 
learned  Baron  thought  that,  in  point  of 
fact,  he  had  not,  but  left  it  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  with 
nominal  damages. 

Mr.  Serjeant  Cross  now  moved,  that 
this  verdict  might  be  set  aside  and  a  non- 
suit entered,  and  submitted,  that  aS  the 
plaintiff  did  not  show  tliat  he  had  sus- 

(I)  Goab.  I9i  12  Mod.  419.  T»  Jtnt»s  21L 
Barnes,  320,  322. 


talned  any  actual  damage,  lie  could  not 
sustain  the  action,  and  that  it  should  have 
been  left  to  the  jury  to  say  whether  he  ha4 
or  had  not ;  and  that  if  he  had,  he  woulc} 
be  entitled  to  nominal  damages  only  i  if 
not,  that  he  could  not  recover,  it  being  a 
well  known  principle,  that  where  a  public 
officer  has  been  guilty  of  a  breach  of  duty, 
the  party  complaining  of  it  must  show  the 
damage  he  has  sustained  thereby  i  but 

llie  Court  were  of  opinion,  that  the 
case  had  been  properly  left  to  the  jury  j 
that  it  was  the  duty  of  the  sheriff  to  have 
the  plaintiff's  debtor  in  custody  upon  the 
return  of  the  writ.  That  as  he  hacl  not 
done  so,  he  was  a  wrong  doer,  and  was 
liable  to  an  action  for  a  breach  of  duty, 
and  that  the  plaintiff  was  entitled  to  nomi- 
nal damages,  although  he  did  not  prove 
that  he  had  actually  sustained  any,  as  such 
damages  might  be  fairly  presumed. 

Rule  refused. 


1824.    > 

Nov    lO    I     ^^  WITT8  V.  HBNDBICR8* 

A.  being  employed  by  B.  to  negotiate  a 
loan  to  assist  the  cause  of  the  Greeks ;  a 
power  of  attorney  was  put  into  his  ^nd$ 
oy  B.,  which  turned  out  to  be  a  fabricated 
document,  and  the  whole  transaction  ap» 
peared  to  be  founded  in  fraud  In  trover 
by  A.,  held  incumbent  that  lie  should  prove 
such  document  genuine. 

Qusre —  Whether  a  resident  here  can 
raise  money  by  way  of  loan,  to  assist  sub? 
jects  of  another  state  in  alliance  with  this 
country,  without  licence  of  tke  king? 

This  was  an  action  of  trover  for  a  power 
pf  attorney  and  sundry  engravings.  At 
the  trial,  before  the  Lord  Chief  Justice,  at 
Guildhall,  at  .the  sittings  after  the  last 
term,  the  plaintiff  claimed  to  have  an  au- 
thority to  raise  money  by  way  of  loan,  to 
espouse  the  cause  of  the  Greeks,  and  ap- 
plied to  the  defendant  to  negotiate  such 
loan,  who  required  certain  securities  to  be 
left  with  him  for  that  purpose.  The  plain- 
.  tiff  accordingly  gave  him  a  power  of  attor- 
ney aothorizin^  him  to  raise  money,  as 
well  as  some  ^^nish  bonds  and  other  pa- 
pers. No  money  was  ever  raised  by  the 
^4ef^ndai^t^ .  and  the  plaintiff.. $laiiiied.,th^ 
power  of  attorney  and  other  papers^  which 

b2 
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the  defendant  refused  to  deliver  up  until 
certain  expenses  he  had  been  put  to  were 
paid.  For  the  defendant  it  was  submitted, 
that  It  was  a  fraud  on  him,  and  that  the 
plaintiff  had  no  authority  to  negotiate  such 
a  loan. 

His  Lordship  was  of  opinion,  that  a 
resident  here  could  not  raise  money  by 
way  of  loan,  to  assist  subjects  of  another 
state  which  was  in  alliance  with  this  coun- 
try, without  the  licence  of  the  king ;  and 
the  jury  accordingly  found  a  verdict  for 
the  defendant. 

Mr,  Serjeant  Pell  now  applied  to  set  it 
aside,  and  that  a  verdict  might  be  entered 
for  the  plaintiff,  or  a  new  trial  granted ; 
and  submitted,  that  if  the  loan  was  about 
to  be  negotiated  by  the' plaintiff,  and  he 
had  deposited  a  jewel  with  the  defendant, 
by  way  of  security  for  any  sums  he  miglit 
raise  for  the  purpose  of  effecting  the  loan, 
he  would  be  entitled  to  recover  in  trover, 
although  the  loan  mi^ht  be  against  the 
direct  principles  of  law.  At  all  events,  the 
plaintiff  was  entitled  to  recover  the  engrav- 
ings and  other  documents  which  were 
stamped,  as  the  amount  of  the  stamps 
might  be  recovered  from  the  stamp  office, 
as  they  would  make  atf  allowance  for  them 
on  their  being  returned. 

Lord  Chief'  Justice. — ^I  am  of  opinion, 
that  the  whole  of  the  transaction  on  which 
the  plaintiff  rested  his  claim  was  bottomed 
in  fraud,  and  the  jury  so  found  at  the  trial. 
I  left  the  question  to  them  on  the  merits 
of  the  case^  and  am  perfectly  satisfied  with 
their  verdict.  They  found  tliat  the  instru- 
ments in  question  were  abrogated  fabrica- 
tiims.  The  jiower  of  attorney  purported 
on  the  face  of  it  to  have  been  executed  in 
Clenoa,  and  it  was  drawn  up  in  the  modern 
Greek  language.  No  evidence  was  given 
to  show  that  it  was  a  genuine  instrument, 
but,  on  the  contrary,  it  was  said  to  have 
been  executed  in  London.  The  articles 
sought  to  be  recovered  were  specified  in 
the  declaration,  and  the  engravings  were 
scrip  receipts,  which  could  be  of  no  value, 
as  the  whole  of  the  transaction  fell  to  the 
ground ;  and  why  ?  because  it  was  founded 
in  fraud.  It  was  clearly  proved  by  the  de- 
fendant, that  he  was  employed  by  the 
plaintiff  to  negotiate  the  loan.  That  ndany 
papers  were  written  on  the  subject,  and 
that  it  turned  out  to  be  altogether  a  frauds 


on  which  I  thought  the  plaintiff  could  not 
be  entitled  to  recover,  or,  at  all  events,  that 
it  was  incumbent  on  him  to  show  that  the 
documents  in  the  possession  of  the  defen- 
dant were  genuine.  That  to  render  the 
power  valid,  it  should  have  been  proved  to 
have  been  executed  at  Genoa.  For  these 
reasons,  I  think  the  jury  were  fidly  ^\'a^- 
ranted  in  considering  the  transaction «  as 
fraudulent,  and  there  is  no  reason  to  dis* 
turb  their  verdict. 
The  rest  of  the  court  concurring, 

Ruie  refused. 


1S24 
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RICE  V.  LKE,  A  PBISONSR. 


Forgery  of  an  acceptance  by  a  defendant 
on  a  bill  of  exchange  given  by  him  to  the 
plaintiffs  no  ground  for  opposing  a  dis- 
charge  under  the  *'  Lmrds*  Act,*'  32  Geo,  3. 

c.  28. 

On  the  defendant  being  brought  up  this 
day  to  be  discharged  under  the  Lords* 
Act,  Mr.  Serjeant  Taddy  opiHwed  him,  on 
the  ground  that  he  had  forged  the  na^ne  of 
his  brother  as  the  acceptor  of  a  bill  of  ex- 
change for  6oL  which  he  had  given  to  the 
plaintiff,  his  det^iining  creditor,  and  on 
which  the  action  was  brought  j  but 

The  Court  held,  that  they  had  no  power 
under  the  stature  to  inquire  into  such  a 
circumstance.  That  the  plaintiff  had  ob- 
tained a  judgment  against  the  prisoner, 
under  which  he  had  taken  him  in  execution, 
and  that  his  only  remedy  as  to  the  foigery 
was  by  indictment ;  so  if  the  defendant 
had  obtained,  money  under  false  pretences, 
the  plaintiff  would  have  his  remedy ;  and  if 
be  were  to  enter  into  a  recognizance  to 
prosecute  the  prisoner  £or  a  forgery,  this 
court  could  not  order  him  to  be  com- 
mitted. 


1824 
Nov.  10 
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DAVIS  V.  THS  QOVBBNO»  Affm 
COMPANY  OP  XHK  BANK  09 
BN  GLAND. 

It  is  the  duty  of  the  Gotemor  and  Chm* 
pany  of  the  Bank  of  Enaland  to  preuent 
the  entry  of  a  transfer  ofstoch  standing  in 
their  boohs,  until  they  are  satisfied  that  the 
person  claiming  to  ntuhe  tuck  ttnmfer  i» 
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duly  duihorized  to  do  so ;  and,  ihereforCi 
cohere,  under  a  forged  power  of  attornet/, 
9tock  i$  Uiegaliy  transferred,  such  stock  in 
laxo  continnes  the  property  of  the  stock- 
holder whose  stock  is  go  iUegally  transfer- 
red,  and  it  is  the  bank,  and  not  such  stock- 
holder,  or  the  new  proprietor  of  such  stock, 
who  is  to  tuffer  by  such  transfer ;  the  origi- 
nal stockholder  being  entitled,  at  the  ex- 
pense of  the  bank,  to  a  replacememt  of  his 
etock  and  the  dividends  thereoyf. 

Misprision  of  felony  being  a  misde- 
meanor, and  punishable  not  by  any  forfei- 
ture, but  by  fine  and  impi'isonmetit ;  the 
mere  concealment  of  the  existence  of  such 
forgery  by  the  stockholder,  in  t/^e  absence 
of  proof  of,  assent  to,  or  adoption  of  such 
foigery  on  his  part,  will  not  operate  to  di- 
vest t/ie  right  of  action  of$uch  stockholder^ 
.which  vested  immediately  on  such  illegal 
Jransfer  being  permitted. 

Tim  was  u  special  action  on  the  case  for 
n^reach  of  duty,  in  permitting^  a  transfer  of 
.the  plaintiff's  stock  without  his  authority, 
:and  tor  refusing  to  pay  him  the  dividends 
tiierepn  5  and  the  cause  was  tried  at  the 
eittings  after  Hilary  Terra  182  ,  before  the 
Bight  Honourable  the  then  Lord  Chief  Jus- 
tloe,  when  averdict  was  found  for  the  de- 
fendants^ and  the  facts  were  afterwards 
ordered  %y  the  court  to  be  reduced  into  the 
following  case  : — 

The  phiintiif,  in  the  month  of  May  1819, 
had  standing  in  his  own  name,  in  the  books 
of  the  said  defendants,  10,000/.  3  per  cent, 
consolidated  bank  annuities^  178/.  iOs.  per 
4innum  long  annuities,  and  800/.  navy  5  per 
4;ent.  annuities,  and  was  at  that  time  enti- 
€led  to,  and  in  receipt  of,  the  dividends 
Arising  from  the  said  several  stocks;  and 
in  the  month  of  July  1819,  he  received  the 
dividends  on  the  3  per  cent,  consolidated 
l^ank  annuities,  and  on  the  navy  5  per  cent, 
annuities  J  and  in  the  month  of  October 
1419,  the  dividends  upon  the  bank  long 
aajDvities  3  the  dividends  upon  3  per  cent, 
comwfte,  and  on  navy  5  per  cents.,  being 
paysibie  on  the  5th  January  and  5th  July 
in  evenr  jear,  and  the  dividends  upon  long 
annuities  being  payable  on  the  5th  April 
•and  10th  October  in  every  year. 

On  die  12th  day  oi'  October  1819, 
Messrs.  Drummond,  the  bankers,  sold  out 
the  sura  of  5000/.  3  per  cent,  consolidated 
bank  anauities^  part  of  the  consolidated 


bank  annuities  Acn  standing  in  the 
name  of  the  plaintiff  in  the  books  of  the 
said  defendants;  and  on  the  15th  day  of 
November  following,  the  said  Messrs. 
Drummond  sold  out  the  further  sum  of 
5000/.  3  per  cent,  consolidated  bank  an- 
nuities, then  aiso  standing  in  the  name  of 
the  plaintiff  in  the  said  books  of  the  said 
defend'tints,  under  and  by  virtue  of  two  cer* 
tain  instruments,  bearing  date  respectively, 
the  6th  of  October  1819,  and  the  12th  of 
November  1819,  purporting  respectively 
to  be  powers  of  attorney,  authorizing  the 
said  Messrs.  Drummond  to  sell  out  the  said 
two  several  sums  of  5000/.  consolidated 
annuities,  and  purporting  to  have  been 
executed  by  the  said  plaintiff,  in  the  pre* 
sence  of^  and  attested  in  the  names  of,  F. 
Davis  and  John  Henry  Davis  j  but  the  sig- 
natures to  which  said  several  instruments, 
and  the  attestations  so  purporting  to  be  the 
signatures  of  the  said  plaintiff,  and  the 
attestation  of  F.  Davis,  were  respectively 
forged  and  counterfeited  by  the  said  John 
Henry  Davis. 

In  the  month  of  January  1820,  the  plain- 
tiff purchased  the  further  sum  of  100/. 
navy  5  per  cent,  annuities  5  and  on  the  lOth 
day  of  February  1820,  the  said  Messrs. 
Drummond,  the  bankers,  sold  out  the  sum 
of  75/.  bank  long  annuities,  part  of  the 
long  annuities  then  standing  in  the  name 
of  the  said  plaintiff  in  the  books  of  the  said 
defendants,  under  and  by  virtue  of  a  cer- 
tain other  instrument,  bearing  date  the  2d 
day  of  February  1820,  purporting  likewise 
to  be  a  power  of  attorney,  authorizing  the 
said  Messrs.  Drummond  to  sell  out  the 
said  sum  of  75/.  bank  long  anniuties,  like- 
wise purporting  to  have  been  executed  by 
the  said  plaintiff,  in  the  presence  of,  and 
attested  in  the  names  of,  F.  Davis  and  John 
Henry  Davis  -,  but  the  signature  to  which 
said  last  mentioned  instrument,  in  the  name 
of  the  plaintiff,  as  well  as  the  attestation  of 
F.  Davis,  were  likewise  severally  forged 
and  counterfeited  by  the  said  John  Henry 
Davis. 

The  said  plaintiff,  at  or  previous  to  the 
dates  of  the  said  several  forged  and  coun- 
terfeited instruments,  never  had  any  deal- 
ings or  transactions  with  the  said  Messrs. 
Drummond,  nor  did  he  ever,  previous  to 
the  said  dates,  employ  them  in  any  busi- 
ness whatever,  or  directly  or  indhrectly 
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authorize  or  empower  the  said  John  Henry 
Davis  to  sell  out  all  or  any  of  the  said 
several  sums  of  money  so  sold  out  as  afore* 
said,  nor  hath  he  ever  received  any  monies 
whatever  coming  and  arising  from  the  sale 
of  the  said  sums,  knowing  the  same  to  be 
the  produce  of  the  said  sales,  or  either  of 
them. 

On  the  3d  of  March  18^0,  the  said  John 
Henry  Davis  was  apprehended  and  com* 
mitted  to  Giltspur-street  Compter,  to  be 
brought  before  the  Lord  Mayor  of  London 
for  examination,  on  a  charge  of  forgery  of 
certain  acceptances  purporting  to  be  of 
Messrs.  Drummond,  and  in  respect  of  which 
the  Bank  of  England  had  no  interest  or  con- 
nection ;  and  on  the  5th  day  of  March  then 
following,  the  said  plaintiff,  in  conversation 
which  he  had  with  the  said  John  Henry 
Davis  in  the  Giltspur-street  Compter,  said 
to  him^  "  as  you  are  charged  with  commit- 
ting a  forgery  on  a  stranger,  have  you  done 
any  thing  with  regard  to  my  property  V* 
In  answer  to  which  question,  tiie  said  John 
Henry  Davis  replied,  that  he  had  taken 
10,000/,  consols  belonging  to  the  phiintiff, 
and  75/.,  part  of  the  178/.  10£.  long  annui- 
ties, belonging  to  the  plaintiff.'*  Where- 
upon the  plaintiff  observed,  **  then  you 
have  endeavoured  to  beggur  me."  This 
was  the  first  occasion  in  which  the  plain- 
tiff became  acquainted  with  the  said  sales 
of  the  said  several  sums  of  5000/.,  and 
5000/.  consolidated  bank  annuities,  imd 
75/.  per  annum  long  annuities. 

On  the  3d  day  of  April  following,  the 
said  John  Henry  Davis  still  being  in  the 
Giltspur-street  Compter,  drew  a  draft  in , 
favour  of  the  plaintiff,  and  also  wrote  a 
letter  to  him,  of  which  the  following  are 
copies : 

London,  Aprils,  18^0. 

Messrs.  Drummond. — I  desire  you  will 
Hay  to  Horatio  Davis,  Esq.  bearer,  the 
balance  of  my  account  in  your  hands,  and 
«ny  money  you  may  receive  for  me  subse- 
quent to  this  date.    Your  obedient  ser^'ant, 

J.  H.  Davis. 

Aprils,  1820. 
Mt  dsarbst  brother. — 1  inclose  you  a 
draft  on  Messrs.  Drummpnd  for  the  ba- 
lance of  my  account;  you  can  present  it 
when  you  please.  I  think  it  righf.  to  in- 
form you,  that  I  granted  them  a  power  of 


attorney  to  receive  tny  salary  at  the  Lord 
Chamberlain's  Office  when  it  became  pay- 
able, of  which  there  will  be  two  quarters, 
which,  of  course,  they  will  receive  due,  on 
the  5th  April.  'I  here  was  also  a  bill 
drawn  by  Major  Mundy,  on  Mr.  Kirkpa- 
trick  in  Paris,  for  40/1,  which  they  were  to 
forward,  and  which  1  have  not  heard  any 
tidings  of  from  them,  I  am  consequently 
ignorant  of  what  money  they  may  have  oi 
mine,  and,  tlierefore,  draw  a  draft  for  the 
balance  generally.  Believe  me  ever  to  re* 
main  your  affectionate  brother, 

J.  H.  Davis. 

By  virtue  of  the  said  ch^,  the  plaintiff, 
6n  the  2d  of  Jutie,  applied  to  Messrs: 
Drummond,  and  on  the  6th  day  of  said 
month  of  June,  obtained  f^om  them  the 
sum  of^Sl  2».  6d.,  being  the  balance  of  the 
said  John  Henry  Darvis*8  account  with 
them. 

On  the  7th  driy  of  April  then  next  fol- 
lowing, and  previous  to  his  examination 
before  the  Lord  Mayor  on  the  said  charge,, 
the  said  John  Henry  Davis  escaped  from 
the  Compter,  and  ultimately  got  out  of  this 
kingdom}  the  said  plaintiff  gave  no  in^ 
formation  to  any  person  respecting  the- 
said  forgeries  oi*  sales,  nor  mode  any  datm 
upon  the  said  defendants  in  respect  of  th6 
said  several  sums  so  sold  out  as  aforesaid, 
until  the  30lh  day  of  September  1820, 
when  he  executed  two  powers  of  attorney, 
bearing  dale  respectively  tht^th  day  of 
September  1820,  and  the  27th  day  of  Sep- 
tember 1820,  thereby  authorizing  Robert 
Marsden  and  Charles  Shaw  to  receive  the 
dividends  due  upon  the  said  sum  of  10,000f.. 
consolidated  bank  annuities,  and  178/.  lOt.. 
per  annum  long  annuities.  In  ptn'suance- 
•of  these  several  powers  of  attorney,  the- 
said  Robert  Marsden  and  Charles  Shavr 
ap}ilied  tb  the  said  defendants,  for  the  pur- 
pose of  receiving  the  dividends  upon  tbc 
said  several  sums  of  10,000/.  consolttSafied 
bank  annuities,  and  17B/.  10s.  long  «aon1- 
ties,  but  the  said  defendants  refusecklo  pay 
to  the  plaintiff  any  dividetids  on.  the  said 
10,000/.  consolidated  annuities,  t  on  757. 
per  annum  of  the  long  annuities,  so  sold 
out  as  oforesaid. 

The  values  of  the  several  ^ teks  at  the 
times  of  t)i^  s^es,  were  rcepectiveiy  as 

follows,  viz. — 


CQUHT  cf  caimon  rii^i^. 


con9ol8»    *    4^3450    0    0 
\opf)0  consols^      "      3356    5    0 
£75  long  annuities,  -   1348    6    3 


The  value  of  llie  whole  at  the  time  of 
the  deipand  uqder  the  powers  of  attorneyj 
executed  30th  Sept.  18^0,  ^7987  10  0 
At  the  time  of  bringing  the 

actiou»  ...  8801  U  3 
At  the  tiine  of  the  first  trial,  9067  3  9 
Atthe  time  of  the  second  trial,  941<2  10  O 
The  amount  of  the  dividends,  11^5    0    O 

The  jury  found  that  the  plaintiff  did  not 
know  of  the  forgeries  aforesaid  until  the 
5th  day  of  March  1820,  and  that  he  con- 
cealed them  until  the  said  30th  day  of 
September  1820,  and  that  they  had  no 
other  evidence  of  adoption  than  such  con- 
cealment. 

Either  party  was  to  be  at  liberty  to  refer 
to  the  pleadings  or  documents  in  the 
course  of  the  argument. 

If  the  court  should  be  of  opinion  that 
the  plaintiff  )vas  entitled  to  recover,  then  a 
verdict  to  be  entered  for  the  plaintiff  for 
siich  sum  as  the  court  should  think  fit  for 
the  value  of  the  stock,  together  with  the 
dividends  which  would  hv^ve  accrued  due 
thereon,  if  the  said  stock  had  still  re- 
mained standing  in  the  books  of  the  said 
defeodaots  in  the  name  of  the  said  plain- 
tiff ;  but  if  the  cour);  should  be  of  opinion 
that  the  plaintiff  wa^  not  entitled  to  re- 
cover, then  the  verdict  to  staiid. 

This  case  was  twice  argued ;  firsts  in  the 
last  Easter  term,  ^y  Mr,  Serjeant  Onslow, 
for  the  plaintiff,  and  Sir.  Serjeant  Laices, 
for  the  defendants  ;  aiid  again,  on  this  day, 
bj  Mr.  Serjeant  Vaughan,  for  the  plaintiff, 
and  Mr.  Sojeant  Taddy.,  for  the  defend- 
ants, as  follows  : — 

The  plaintiff's  title  to  recover  stands  on 
two  points )  iirsty  that  the  Bank  of  Eng- 
land have  been  guilty  of  a  breach  of  duty, 
iQ  permitting  the  transfer  of  his  stock 
vrilbout  his  au^ority^  and,  secondly,  if 
f^ot,  for  refusing  to  pay  him  the  dividends  i 
and  the  declaration  has  l)een  framed  ac- 
cordingly^ J\fi  duty  of  the  bank  is  regu- 
lated by  varioMS  statutes,  all  of  which 
))reathe  ^e  sape  language.;,  and  by  th^ 
31  Geo.  3.  c.  34.  sec.  3,  the  bank  are  to  be 
paid  for  the  charge  o^  the  management  of 
the  public  debt,  at  the  rate  of  450(.  on  the 


amouQt  of  each  millioA  f  the]f  may«  thece- 

fore,  be  considered  as  agents  tor  the  public 
for  the  discharge  of  a  public  duty.  In 
Comyns's  Digest,  title,  "  Action  on  the 
Case,"  (1)  it  is  said,  an  action  on  the  case 
lies  against  the  bank  for  refusing  transfers 
of  stock."  And  the  case  of  tlie  King  v. 
The  Bank  of  England,  (2)  Is  a  direct  au- 
thority in  support  of  this  position.  On 
every  loan  the  contributors  have  their 
names  entered  in  a  book,  required  to  be 
kept  in  the  accountant-general's  office,  for 
the  purpose  of  registering  their  names,  and 
they  have  credit  given  to  them  according- 
ly. The  statute  1*2  Geo.  1.  which  refers  to 
the  1  Geo.  1.  provides,  that  books  shall  be 
kept,  in  which  shall  be  entered  the  names 
of  all  the  contributors,  to  which  they  may 
continually  resort;  and  by  the  11th  sec- 
tion, it  is  enacted,  "  that  all  monies  ad- 
vanced shall  be  taken  to  be  one  capital  or 
joint  stock,  and  that  every  person,  in  pro- 
portion to  the  sums  advanced  by  him, 
shall  have  a  proportionate  interest  and 
share  in  the  stock,  and  that  the  same  shall 
be  assignable  and  transferable ;  and  that  a, 
book  should  be  kept,  wherein  all  assign- 
ments or  transfers  should  be  entered  and 
registered,  which  entries  should  be  con- 
ceived in  proper  words  for  that  purjiose, 
and  signed  by  the  parties  making  such, 
transfers,  or  if  they  be  absent^  by  their  at- 
torneys properly  authorized  by  writing  un- 
der their  hands  and  seals,  to  be  attested  by 
two  or  more  credible  witnesses ;  and  that 
the  persons  to  whom  such  transfers  shall 
be  made,  do  underwrite  their  acceptance 
thereof,  and  that  no  other  method  of  trans- 
ferring or  assigning  stock  shall  begood or 
available  in  law."  In  Cade's  Case,  (3) 
where  an  objection  was  raised,  that  the 
stock  was  not  properly  transferred^  because 
it  was  not  accepted  -,  yet  it  vyas  held,  that 
the  interest  passed  to  the  party  by  the 
transfer,  although  tliere  was  no  accept- 
ance. Here,  therefore,  the  bank  have  been 
guilty  of  a  violation  of  their  duty,  by  per- 
mitting the  transfer  to  any  other  party 
without  the  authority  of  the  plaintiff  him- 
self. In  the  late  cause  of  Sutton,  v.  The 
Bank  ofJEngland,{4)  where  the  latter  de- 


\ 


1)  By  Hammond,  tit.  A. 

2)  Doug.  524. 

3)  Russell  on  Crimes,  1531-^. 

4)  1  Ryan  and  Mood. 
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layed  to  pass  a  warrant  of  attorney  for  the 
transfer  of  stock  for  an  unreasonable  time  > 
they  were  held  liable  to  answer  in  dama[^es 
for    the   loss    sustained  by  the  plaintifif, 
owing  to  an  intermediate  fall  in  the  funds. 
Thus,  the  bank  must  be  considered  liable 
on  the  ground  of  public  policy.    They  are 
guarded  and  protected  by  making  a  frau- 
dulent transfer  a  felony^  without  benefit  of 
clergy.    When  a  power  to  transfer  stock  is 
presented,  it  is  required  to  be  lodged  there 
for  the  purpose  of  inquiring  whctlier  it  is 
genuine  or  not  -,  and  if  they  do  not  use  due 
caution,  they  are  clearly  liable.     But  here 
the  stock  has  never  been  transferred,  as 
the  power  was  a  forgery,  and,  consequent- 
ly,  altogether  inoperative.      It  has   been 
said,  however,  that  the  plaintiff  has  been 
guilty  of  concealment  3  but  the  cause  of 
action   accrued  to  him  when  the  power 
was  acted  on,  and  having  thus  attached,  it 
was  not  divested  by  any  subsequent  cir- 
cumstances ;  assent  and  adoption  by  him 
are  altogether  negatived,     if  there  were 
an  assent,  it  must  be  an  assenting  to  an 
act  of  felony.     So  in  the  case  of  a  conceal- 
ment, the  party  concealing  is  guilty  of  a 
misprision  of  felony,  for  which  he  may  be 
indicted. 

But  crimes  are  not  to  be  confounded 
with  civil  rights,  nor  will  the  one  operate 
to  destroy  the  other  ^  and  although  the 
rule,  that  omnis  raiifiabitio  retro  trahitur  ei 
mandato  {Bquiparaiur,  may  be  applicable 
to  civil  rights,  it  cannot  operate  in  (his  par- 
ticular case,  as  there  has  been  no  assent  or 
adoption  by  the  plaintiff,  but  merely  a  con- 
cealment. 

Arguments  for  the  defendants : 
It  does  not  appear  that  the  plaintiff's  stock 
has  been  lost  in  consequence  of  the  transfer. 
It  has  never  been  demanded  by  him,  nor  has 
there  been  any  refusal  by  the  bank  to  give 
it  him.  The  allegations  as  to  such  loss 
can  neither  be  supported  by  law  or  fact. 
The  dividends  only  have  been  demanded, 
and,  therefore,  the  first  tmd  third  counts  of 
the  declaration  are  entirely  out  of  the  ques- 
tion. The  two  other  counts,  as  applicable 
to  the  dividends,  state,  that  it  was  the  duty 
of  the  bank  to  pay  all  the  dividends  which 
might  accrue  in  respect  of  the  stock,  whilst 
the  same  was  nqt  transferred  in  their  books 
tQ  any  person  with  the  authority  of  the 
plaintiff;  and  that  on  the  30th  of  Septem- 


ber 1820,  the  application  was  made  for  the 
dividends  due  on  that  day,  the  stock  not 
being  then   transferred,  and  the  plaintiff 
himself  knew  of  the  forgery  having  been 
committed  by  his  brother,    at  least    sbc 
months  before.     Consanguinity  is  entirely 
out  of  the  question  :  the  guilt  of  his  bro- 
ther was  known  to  the  plaintiff  alone,  and 
yet  he  withheld  it  from  the  bank.    He  has^ 
therefore,  no  ground  of  action  or  right  to 
recover  as  against  them,  either   on   the 
principles   of  common  law,    or   on   the 
ground  of  public  policy.    Pirst,  as  to  the 
principles  of  law  :  In  an  action  on  the  case 
for  a  tort  of  this  nature,  the  right  did  not 
vest  at  the  time  the  unauthorized  transfer 
was  made;  but  the  question  is,  whether 
the   plaintiff  has,  under  all  the  circum- 
stances, so  conducted  himself  as  to  entitle 
him  to  recover  from   the  defendants  for 
having  received  a  loss  or  injury.    An  ac- 
tion on  the  case  was  unknown  in  former 
times ;    but  as  society  advanced,  compli- 
cated injuries  arose  which  required  differ- 
ent and   distinct  remedies  3    and    by  the 
statute  of  Westminster  the  second,  a  mode 
of  relief  was  given,  adapted  to  each  parti- 
cular injury,  and  the  facts  of  each  particular 
case,  and  was  no;  to  be  confined  to  one  in- 
dividual fsLct  contained  in  such  case,  but  all 
the  circumstances  taken  together.     That 
appears  from  the  case  of  Bird  v.  Ran- 
dall^ (5)  which  was  an  action  for  enticing 
away  a  servant  from  his  master;  and  it 
was  said,  that  when  the  act  was  done,  the 
right  of  action  became  vested,  and  conld 
not  be  divested  by  any  subsequent  circum- 
stances ;  but  the  court  held,  that  as  the 
master  had  recovered  as  against  the  ser- 
vant, he  having  paid  the  penalty  stipulated 
by  the  articles  for  hiring  his  service,  the 
master  could  not  have  an  action  against 
the  person  who  enticed  him  away.    And 
the  case  of  Stoket  v.  7\citcken^  (6)  b  de- 
cisive, to  show,  that  if  a  party  be  privy  to 
an  illegal  transaction,  he  cannot  recover, 
as  he  must  be  considered  in  pari  detiefo 
with  the  offender.     Here  the  bank  have  no 
power  to  create  or  increase  stock,  bat  must 
pay  to  the  person  entitled  to  it.    If,  there- 
fore, the  plaintiff  is  to  be  deemed  entitled 
to  it,  the  purchaser  cannot.     The  laches 


3  Burr.  1345. 
B  Moore,  538. 
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of  the  plaintiff,  therefore,  cannot  affect  the 
bank,  but  the  intermediate  individuals  to 
whom  the  stock  was  transferred.  The 
bank  cannot  be  bound  to  pay  botli ;  and  if 
the  parties  to  whom  the  transfer  was  made 
must  bear  the  loss,  it  will  be  entirely 
through  the  default  of  the  plaintiff,  by  not 
having  discovered  the  fraud  or  forgery  of 
his  brother,  at  the  time  he  first  became 
acquainted  with  it.  The  bank  roust  be 
considered  as  public  agents  acting  for  the 
plaintiff,  and  all  other  contributors  who 
are  jointly  interested  in  the  stock  to  which 
they  had  contributed  ^  it  was,  therefore,  a 
duty  incumbent  on  him  to  communicate  it 
to  the  bank,  and  inform  them  who  was 
entitled  to  receive  the  dividends,  when  he 
knew  a  fraud  had  been  committed.  In 
Suit  V.  Pickersgillj  (7)  it  was  held,  that  an 
uncertificated  bankrupt  could  not  maintain 
trespass  against  subsequent  creditors  for 
seizing  his  after-acquired  property,  al- 
though his  assignees  did  not  ratify  the 
seizure.  So  here  the  assent  of  the  plaintiff 
to  the  fraud  must  be  referable  to  the  act 
of  forgery,  and  all  its  consequences,  at  the 
moment  he  became  acquainted  with  it^  and 
he  was  guilty  of  a  concealment,  by  not 
immediately  communicating  it  to  the  bank. 
Secondly,  the  plaintiff  cannot  be  entitled 
to  recover  on  grounds  of  public  policy.  It 
is  a  well  known  proposition,  that  no  ac- 
tion can  be  maintained,  where  a  fetl^ny  has 
been  committed,  for  any  matter  which 
arises,  either  directly  or  collaterally,  out  of 
that  felony,  until  aher  conviction  or  prose- 
cution, or  till  public  justice  has  been  satis- 
fied. Although,  in  some  instances,  it  has 
been  decided,  that  an  action  merges  in  a 
felony,  yet  that  has  proceeded  on  the 
ground  of  public  policy  ;  because,  if  an  in- 
dividual can  be  allowed  to  maintain  a  pri- 
vate action  that  arises  out  of  a  felony  com-^ 
mitted,  without  instituting  any  public  pro- 
secution, such  a  prosecution  would  be  sel- 
dom, if  ever,  resorted  to  }  and  in  Dawket 
V.  Cavekagk,  (8)  which  was  an  action 
growing  out  of  a  felony,  and  the  party  was 
indicted  for  burglary  and  robbing  the  plain- 
tiff of  money,  and  feund  guilty  3  and  the 
question  was,  whether  the  plaintiff  could 
maintain  trespass  for  the  money  thus  lost  ? 
The  court  said,  ''  that  great  inccavenience 

(7)  3  Moore,  612.  * 

(8)  Styles^  346. 


would  arise  to  the  commonweAlth  if  the 
action  would  lie  -,  but  Chief  Justice  Rolle 
observed,  that  as  the  action  was  brought 
after  conviction,  there  was  no  fear  that  the 
felony  should  not  be  tried.**  Here,  how- 
ever, the  forgery  never  can  be  tried,  and 
even  if  the  action  had  been  brought  before 
conviction,  it  could  not  be  maintained,  as 
it  would  be  merged  in  the  felony.  In 
Higgins  v.  Butcher^  (9)  it  is  said,  that  if  a 
man  beats  the  servant  of  J.  S.  so  that  he 
dies  of  that  beating,  the  master  shall  not 
have  an  action  against  the  other  for  the 
battery  and  loss  of  service,  because  the 
servant  dying  by  the  beating,  it  is  become 
an  offence  against  the  crown,  being  con- 
verted into  a  felony,  and  that  drowns  the 
particular  offence  and  private  wrong  offer- 
ed to  the  master  before,  and  his  action  is 
thereby  lost.  That  case  was  confirmed  by 
Mr.  Justice  Twysden  in  Cooper  v.  Wil" 
liami,  (10)  where  it  was  held,  that  case  did 
not  lie  against  a  husband  for  a  false  in- 
formation given  by  the  wife,  whereby  the 
plaintiff  was  to  marry  her.  In  Higgins  v. 
Butcher,  the  action  was  brought  by  the 
party  actually  robbed ;  and  in  Cooper  t. 
Williams,  by  a  third  person,  for  a  colla- 
teral remedy  arising  out  of  its  being  a 
felony  by  the  wife.  In  Dawket  v.  Ca* 
venagh,  (11)  it  is  laid  down,  that  if  A.  en- 
ters the  house  of  B.  and  robs  him  of  300/., 
and  A.  afterwards  indicts  him  for  the  felony, 
and  B.  is  found  guilty,  and  burnt  in  the 
hand,  B.  may  muntain  trespasi  against  A. 
for  entering  his  house  and  taking  his 
money ;  A.  having  been  prosecuted  at  the 
suit  of  the  public,  and  there  having  been 
also  a  trespass  as  against  B.,  he  is  entitled 
to  recompense  for  the  wrong  done  him,  as 
he  had  done  his  duty  according  to  the  law 
for  the  felony  at  the  suit  of  the  king.  In 
Bracion  de  Corona,  (12)  it  is  laid  down, 
that  if  one  knows  that  another  has  been 
guilty  of  a  crime,  he  shall  immediately  ac- 
quaint the  king  with  it ;  and  by  thestat.  21 
Hen.  8.  c.  11,  there  can  be  no  return  of 
goods  until  after  conviction.  Applying 
these  decisions  and  principles  to  the  pre- 
sent case,  they  establish  the  proposition, 
that  if  tm  individual  knows  that  another 

(9)  Yclv.  90. 

(10)  1  Lev.  247,  s.  k.  1  Sid.  375. 

(11)  2  Rob.  Abr.  557. 

(12)  liooka.  c.a. 
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h^  committed  a  forgery  upon  him,  his  in- 
dUputable  duty  is  to  giv^  every  informa- 
tion on  the  subject,  in  order  to  bring  the 
offender  to  public  justice.  Ue  is  guilty  of 
a  misprision  of  felony  if  he  does  not  $  and 
in  Hawkins^  Pieag  of  tk^  Crown,  (13)  it 
19  laid  down,  that  generally  misprision  of 
felony  is  taken  for  concealment  of  felpny> 
silently  obserring  the  commission  of  a 
felony>  and  not  communicating  it  with  the 
utmost  expedition*  That  is  precisely  ap- 
pljcable  to  the  facts  oi  this  case,  where  the 
plaintiff  had  cpmmunlcated  with  the  of- 
fender, and  yet  made^no  information  on 
the  subject,  by  which  th^  ends  of  public 
justice  might  be  attained,  until  he  had  left 
the  country,  and  Uius  ^uded  the  strong 
arm  of  the  law.  If  the  circunistance  liad 
beei)  disclosed  to  the  bank,  they  would 
have  taken  care  to  havie  placed  the  persQn 
committing  the  forgery  in  a  place  of  secu- 
rity 3  and  it  cannot  be  said,  that  one  man 
can  allow  another  to  enjoy  the  fruits  of  his 
crime,  and  to  remain  for  any  unlimited  time, 
>vithout  prosecution,  aod  afterwofds  come 
forward  and  lay  chum  to  the  property  of 
which  he  has  been  defrauded.  So  in  Hale's 
Pleas  of  the  Crown,  (14)  it  is  laid  down, 
thax  'Mf  A.  knoweth  that  B.  hath  commit- 
ted  a  felony,  but  doth  not  discover  It,  this 
doth  not  make  A.  an  accessory  after  -,  but  it 
is  a  misprisiQn  of  felony,  for  which  A.  may 

.  be  indicted,  and  upon  his.  c^onviction  hned 
Qod  in^prisoned."  The  statute  of  limita* 
lion  would  not  apply  to  /such  a  case,  for 
every  new  dividend  would  create  a  fresh 
cause  of  action.  If  goods  intrusted  to  a 
carrier  or  innkeeper  are  feloniously  taken 
out  of  their  custody,  they  are  bound  to 
lend  their  aid  and  assist  in  the  recovery  of 

.  Ihe  goods  3  and  if  the  person,  whose  pro- 
perty they  4re,  knows  of  the  felony,  but 
the  carrier  does  not,  and  he  lies  by  until 

..the  remedy  the  carrier  might  hav.e  in  pro- 

•  aecuUtfg  tlUe  felon  is  gone,  such  person 
panuot  Afterwards  reimburse  himself  l;^y 
resorUog  to  an  action  against  the  carrier. 
In  Skle'sPieaa  of  ^/le  Crom,  (15)  it  is 
paid,  tliat ''  the  apprehending  of  a  felou  is, 
in  all  cases,  a  duty,  and  by  a  neglect  of  it 
a  party  is  liable  to  an  amerciament;  aqd 
that  it  is  the  duty  of  every  individual  ei- 

Vpl.  i.  p.  251. 
Vol.  i.  p.  618, 
Vol.  i.  p.  76. 


ther.to  prevent  crime,  or  when  a  crime  has 
been  committed,  to  bring  the  party  com- 
mitting it  to  exposure/'  On  principle  and 
authority,  therefore,  as  w^U  as  public 
policy,  the  present  action  pannot  be  moin- 
taiped. 

Ifi  reply,  it  was  admitted,  that  although, 
on  the  grounds  of  public  policy,  it  is  the 
duty  of  an  individual  to  malie  a  commuoi- 
caiipn  of  an  offence  committed  iiigainst  th^ 
state,  still  it  is  not  applicable  to  cases  qf 
this  nature.  In  actions  against  carriers, 
whjsre  goods  have  been  lost  in  consequence 
of  a  fe^ny  committed  during  their  transit, 
the  owner  has  his  remedy  by  action  against 
the  carrier  fur  the  loss,  although  public 
justice  has  not  been  satisfied  by  the  prose- 
cution of  the  felop.  §o  if  a|>awnbroker 
reeeiye  stolen  prpperty,  and  ihe  owner 
brings  trover  for  it,  the  pawnbroker  can- 
not be  considered  as  an  ^cessqry  to  the 
robbery  ;  but  the  party  claiming  the  pro- 
perty may  recover  it,  although  the  felon 
has  not  been  proceeded  against,  or  prose- 
cuted to  conviction.  Even  if  the  plaintiff 
should  be  taken  to  have  been  guilty  pf 
mispHsiop  of  felpny*  it  is  an  offence  only 
punishable  by  line  and  imprisonment, 
the  weight  and  duration  qf  which  is  alto- 
gether in  the  discretion  of  t^e  court.  A 
civil  remedy  ougb^  9Qt  to  be  confounded 
with  a  criu>in4l  offence  i  and  a^thpugh  a 
party  insist  apswpr^for  the  one,  it  does  not 
deprive  him  of  bis  right  to  tl^e  other.  As 
to  the  want  ot  commumcaitioa  to  the  ba&k, 
if  it  had  h^^  jQuade  iiiOQif^iately  on  the 
forgery  being  discovered,  tliey  \^ould  still 
be  liable  to  pa^y  tliQ  dividends  to  the  partifs 
to  whom- the  atock  had  bee^  transferred 
under  the  forgeil  powers;  their  names 
staad .  in  th$  books  as  proprietors  of  the 
Stock,  and  a#«  registered  ther^  as  such.  As 
to  the  ca^s  citt^  &v  the  defendants,  they 
do  not  appear  to  be  at  all  applicable  to  the 
present  question.  In  Bir4  y.  JiandaU  the 
party  had  received  sati^&ctioa.  Uere,)iu>w- 
evei:,  as  the  plaintiff  is  entitled  tp  the  diy;* 
d«ndis,  and  as  htis  stock  has  never  b^€^ 
legally  iransCerJcedj  or  witb  hjs  #Ltb(H?ifcy 
or  x^Bsent,  he  is  dearly  entitiled  ^  i^ 
cover. 

Cuff  ad.  vfdi. 

Chief  Justice  ]Best, — "Jliis  is  an  action 
of  tart,  the  first  count  of  the  declaration 
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0Mas,  iHtt  th^  plUnttff  was  ehtiiled  «^ 
lOyOOp/*  S  per  cent,  tonsolidated  annuities, 
Standing  in  his  name  in  the  books  of  the 
defemiants  $  and  that  the  defendants^  con* 
trary  to  their  duty,  permitted  this  stock 
to  be  transferred  out  of  the  plaintiif 's 
BiUne  wiihotit  his  authority^  by  which  the 
phiiiltiff  has  lost  the  stock,  and  all  benefit 
and  advantage  that  he  wonhl  have  he* 
quired  if  such  stock  had  continued  in  his 
bam&  The  third  count  is  like  the  first, 
except  that  it  complains  of  the  7di.,  part 
of  178/.  long  annuities  belonging  to  the 
prlainiiff,  being  perniitted  by  the  defendants 
to  be  transferred  otit  of  his  natne  without 
his  authority.  The  second  count  states, 
tbat  the  plaintiff  wils  poi^sessed  vi  the  (ion«- 
aolidated  annuities  menticned  in  the  first 
soo'ttnit;  and  that  he  had  authorized  no  ttank- 
fer  df  tliis  property,  and  3pet  the  defen- 
<!^ts  refused  to  comply  with  the  demand 
h«  had  tnbide  on  them  to  pi^  him  the  lUvi^ 
ilcnd*  due  od  this  stock .  The  fbdrth  count 
la  D^e  satlife  as  the  sadqnd,  except  tlvdt  it 
applies  to  the  long  annul tes  mentioned  in 
toe  third  totint.  The  first  question  we  bre 
todpdde  is>  have  the  stocks  uhich.  stood 
ib  the  ptaluHff's  liame  in  the  books  of  the 
bank  beefi  trarisferrcd  out  of  that  haoie } 
Wb  think  tbat  the  plaintiff's  prnpcrly  in 
ite  funds  has  not  b«e(i  tnmsFerredi  that  be 
is  still  the  legaMiolder  of  these  funds,  and 
tBDtitled  to  the  dividends  payaisle  on  av*> 
fibiiht  of'theiDiK  He  eannot,  therefore'^ 
haVea  Verdiet  oa  the  first  or  third  conntSi 
diid  tMre  is  lio  occasion  for  us  to  conndef 
«i^at  verdijct  i^  to  ht  entered  for  the  Value 
4if  the  »C0cks,  which  these  counts  state  that 
ibM  pkiiitiff  ha6  lost  by  an  uqauthorized 
inMisfbK  The  3  pet*  cent,  consolidated  An*' 
fiuitlte  are  perpeiiiai  annuities,  which  iiave 
iMltoil  cteated  by  paHiament  for  loans  made 
Cd  the  stiftte  by  the  original  proprietors, 
«ltW«cttom  right  of  redemption  in  govem*- 
tfiefti  The  long  aduuities  were  created 
hj^  the  same  authority,  and  for  a  similat* 
))iM-p6se,  for  a  eertain  number  of  years  $ 
botth  <lha  consolidated  annuities  and  the 
hmg  aiimiUies  are  transfermble  at  the  bank. 
91iis  is  not  a  spet^ies  of  property  that  can 
-be  trimsferred  by  delivery^  the  assent  of 
the  DWaer.th  psrt  with  it,  miast  be  ex»- 
pressed  in  writing,  and  it  will  be  found 
that  it  has  al>yays  been  the  practice  to 
transfer  by  writing,  imd  that  the  law  re- 


qubes  iuoh  a  iDode  (xf  transfer.  I  ta^  it 
to  be  clear,  that  ^  transfer  in  writing  not 
made'  by  the  party  transferring,  or  some! 
agent  duly  authorized^  can  have  no  effect; 
a  foiged  indorsement  on  a  bill  uf  exchiMigfl 
conveys  no  interest  in  such  a  bill.  Trans- 
ferrable  share;}  of  the  stock  of  any  con^ 
paiiy  cimnot  be  devested  out  of  the  pro- 
prietor by  any  act  of  the  compuny,  with- 
out the  authority  of  the  stock-holden  Thf) 
bank  of  Ei^glaud  has  no  more  authority  tct 
Affect  the  interest  of  any  stodkhcdder,  than 
the  most  insignificant  chartered  companfi 
has  to  dispose  of  the  shares  of  the  memi 
hers  of  such  a  company. 

The  legislature,  so  far  from  allowing 
any  act  of  the  bank  tt>  deprive  thestock* 
holder  of  bis  jhtenest^  ha^  taken  ca^e  id 
direct  in  what  aianner  the  interest  he.  has 
in  the  publio  annuities  shall  be  conveyecf 
away,  and  to  declare  that  no  other  modit 
4f  conveyance  sltall  be  legal,  uader  the 
early- loan  actsi  tallies  were  dtiivered  to 
the  first  coiitnjictorsi  and  they  wekie  aoihoi 
riaed  io  transfer  their  interest  by  indoitse^ 
ment  on  the  tallies,  whicK  ibdorsemtint  was 
dit^eetad  to  be  register^  In  tha  books  of 
the  bank.  The  entry  in  the  bank  booki 
fifi  that  indorsement  was  only  to  infomf 
the  govrrOioent  ,w\io  were  the  persotis  to 
whom  those  dividend^  :Were  payable,  the 
fight  of  these  persons  to  the  dii^idends  di^ 
pending  entirely  On  the  indorsement  on  the 
tally>  with  this  indorsement  the  batik  had 
no  more  to  do  than  they  have  with  the  in* 
dorsement  on  any  bill  which  they  have  aof 
cepted,  and  yet  they  were  as  nmch  bound 
to  pay  the,dividends>  arconllng  td  the  iUf 
tlorsehient  on  the  tally,  as  they  ate  to 
pay  the  aecfeptaocOi  according  to  the  xii> 
dorsement  on  the  bill  accepted.  These 
tallies  .are  not  qow  used;  btit  the>shares  of 
the  loan.oontraotors  and  their  assignees  al^ 
registered  in  books  kept  at  the  bank.  la 
many^  if  not  all  of  the  loan  acts,  the  mod^ 
of  transferring  stock  is  prescribed,  by  the 
following  words  i*-^"  J  here  shall  be  kept 
in  the  of^ee  of  the  accountant  in  London, 
books,  wherem  transfers  of  stock  Shall  be 
eateredt  which  entries. shall  be  signed  by 
the  parties  making  such  transfers,  or  by 
ti^^ir  attorneys  autt\6rized-by  writing  urtder 
their  hands  and  seals,  and  attested  by  two 
witnesses,  and  th6  persons  to  whom  such 
transfers  are  made  shall  underwriCe  their 
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acceptiiiice,  and  no  other  it>«thod  of  trans- 
ferring stock  shall  be  good."  (16)  The  as- 
signment bv  the  stockholders,  and  the  ac« 
ceptancc  by  the  assignees,  complete  the 
transfer^  the  bank  has  no  part  in  this  trans- 
action ;  they  are  only  to  see  that  it  is  pro« 
perly  registered  in  their  books.  In  the  pre« 
sent  case,  the  assignment  by  the  stockholder 
is  wanting,  the  person  who  mode  the  assign- 
ment having  no  authority  from  the  stock- 
holder ;  the  bank  books  convey  a  perfect 
transfer,  and  I  admit,  that  even  copies  of 
these  books  are  primd  facie  evidence  in 
courts  of  justice,  that  such  a  transfer  has 
been  duly  made.  That  is  settleti  by  the 
case  of  Bretton  v.  Cope;  (17)  and  Monk 
y.  Collet ;  (18)  and  Awriol  v.  Smith.  (19) 
In  Avriol  '^,  Smith,  the  Lord  Chancellor 
made  an  exception  to  this  rule  which  ap- 
plies strongly  to  the  present  case.  His 
Lordship  says,  where  the  question  is,  whe- 
ther a  transfer,  purporting  to  be  the  hand* 
writing  of  an  individual,  is  gennine,  the 
books  themselves  must  be  produced. — 
Why  ?  that  the  party  supposed  to  have 
made  the  transfer  might  show,  that  it  was 
not  his  handwriting.  If  the  stock-holder 
is.  permitted  to  show  that  a  transfer,  pur- 
porting* to  be  made  by  himself,  is  not  his 
writing,  he  must  be  permitted  to  show, 
that  where  a  tmasfer  is  made  by  attoroey, 
the  pretended  attorney  had  no  authoritjTy 
the  power  under  which  he  claimed  to 
net  being  forged.  We  are  not  called  on  to 
decide,  whether  the  bank,  the  parties  who 
presented  the  forged  power  of  attorney,  or 
the  parties  who  accepted  the  stock  under 
the  said  transfer,  are  to  endure  the  Ipss. 
We  know  that  funds  will  not  be  issued 
fflom  the  exchequer  to  pay  the  dividends 
OQ  the  stoek  in  the  plaintiff's  name,  and 
the  same  stock  in  other  persons' .  nanies. 
We.fteel  that  this  circumstance  may  occa- 
«ion  difficulty  and  embarrassment  at  the 
hank;  .we  thinks  however,  that  the  bank 
flhould  be  subjected  to  such  difficulty  and 
Kmbarnissment,  rather  than  that  the  stoclo 
Jiolder  should  suffer  injustice;  it  is  the 
•dhty  of  the  bank  to  prevent  the  entry  of  a 
transfer,  uatil  they  are  satisfied  that  the 


19. 


(16)  S«e  UGer.  I.e.  2.$.  23,  and  4  Geo.  3.  c. 


17)  Peakes  nisipriui^  43. 

18)  2  Espinasse,  665, 
p)  Vtiey,306. 


person  who  claims  to  he  alUvwed  to  miike 
it,  is  duly  authorized  to  do  so.  They  may 
take  reasonable  time  to  make  inquiries^  and 
require  proof,  that  the  signature  to  a  power 
of  attorney  is  the  writing  of  the  person 
whose  signature  it  purports  to  be.  It  is 
the  bank,  therefore>  and  not  the  stoek* 
holder  who  is  to  suffer,  if  for  want  of  in- 
quiry (and  it  does  not  appear  that  any  in- 
quiry was  made  in  this  case),  they  are  im-» 
}Msed  on,  and  allow  a  transfer  to  be  entered 
in  their  books  or  to  be  made  without  a  pro- 
per authority.  We  cannot  do  justice  to  this 
plaintiff  unless  we  hold,  that  the  stocks  are 
still  his ;  if  we  say  that  they  have  been 
transferred,  and  that  he  must  take  a  ver- 
dict for  compensation  for  loss -of  them,  as 
this  transactjon  occurred  four  years  ago, 
the  highest  sum  that  we  could  give  am  thb 
verdict  would  fall  very  short  of  what  it 
would  cost  the  plaintiff  to  replace  his  capi- 
tal, and  he  must  besiiles  lose  all  the  divi« 
dends  which  have  become  due  siooe  the 
trial,,  which  took  place  nearly  tlune  yean 
ago. 

In  every  case  that  can  occur,  the  afeodL* 
holder,  if  he  were  to  prooeed  for  eompea* 
sation,  must  run  the  risk  oi  huriiig  his 
capital  and  income  diminished  by  a  rise  in 
the  funds,  between  the  verdict  ahd  judg^ 
ment ;  and  if  that  Judgment  be  delayed. 
OS  will  frequently  happen,  by'Uie  occur* 
rence  of  any  legal. difficulty,  he^wiU  lose 
the  dividends  that  will  become  due  to  him 
during  that  thne. .  This  caaeshows,  that  that 
time  may  be  many  ytan.  It  may  be  swd. 
that  he  may  prevent  this  by  rq^aoing  the 
stock ;  but  it  will  frisquently  happen,  that 
he  is  not  in  a  condition  to  do  thk }  an* 
other  consequence  of  the  stocks  beipg  oon^ 
fiklered  as  transferred  will  be  most  alarm* 
iog  to  those  who  live  at  a  distance  fipsm 
Xiondon,  and  receive  their  dividends  by  at« 
tonsey,  namely,  thttt  their  claim  io.€Oi»- 
pensation,  in  case  their  stock.  ahouM  be 
transferred  without  their  authoiity,  may  be 
barred  by  the  statute  of  limitations.  •  WteU 
has  lately  occurred  has  shown  U8|.  that  i^he 
.forgery  of  powers  of  attorney  to  AnntSet 
stock  may  be  concealed  for  more  than  sis 
years  ;  ami  the  cases  of  Baitky  v.  Fauikr 
ner,  {^0)  Short  v.  ilfac  Cafthy^  (^1)  and 

(30)  3  B.  ft  A.  218. 
(91)  Idemi  626. 


COURT  OF  CCBfMON  PLEA& 


13 


Bimom  T.  Howmrd,  (^)  prove,  that  the  sta- 
tute of  Hmitations  beg^ios  to  run  from  the 
time  of  the  ac^  being  done  that  gives  occa« 
810^  for  the  action,  although  it  was  not 
koown  to  the  party  who  suffers  from  it. 
We  can  find  no  case  in  which  this  ques- 
tion, whether  the  stock  is  transferred  by 
the  act  of  the  bank  ?  has  ever  been  raised. 
There  is  one  in  Barnardiston*s  reports,  (23) 
where  a  man  of  the  name  of  Edward  Har- 
riM>n  got  the  South  Sea  stock  belonging 
to  another  Edward  Harrison  put  to  his  ac« 
count  in  the  books  of  the  company,  and 
then  transferred  this  stock  to  his  broker  to 
fell,  and  which  stock  the  broker  sold.    A 
bill  was  filed  by  the  executors  of  Edward 
HarrisoQj  the  owner  of  the  stock,  against 
the  executors  of  Edward  Harrison,  who  so 
fraudulently  procured  it  to  be  put  in  his 
name;  and  the  Chau(:i^r  said,  that  the 
plaintiff  shpuld  have  ^'quantity  of  stpck 
equal  to  that  transferred,;  bought  for  himi 
or  else  have  a '^atisfacti^  for  the  stock 
equal  to  what  it  was  worth  at  the  time  it 
W9B  sold  out.     And  his  Lordship  added, 
there  is  another  more  difficult  question, 
and  that  was,  how  far  the  company  may  be 
liable -to  make  satisf|^ctk>n,  in  case  there 
are  not  sufficient  insets  left  by  the  Harri- 
son who  improperly  possessed  himself  of 
this  ^tod^     {n  this  case,  it  seems  to  be 
assumed,  that  the  stock  had  passed  out  of 
the  name  of  th^  owner  by  this  transfer  un- 
der a  franduleat  assumption  of  his  name, 
alti«oi|gh  he  neyer  ^sented  to, such  trans- 
far  $  buk  afbetibei^  i^  .ihad  so  passed  or  not, 
waa  iiotconsid^ed^.^pd  we,  therefore,  can- 
not think  tha^  thi3  case  is  any  .au^hpr^tj 
against  our  .opinion,  jfit  was  .correctly  re- 
ported.' But  we  think,  however,  this  case  h 
upt corrcptlyTeportedbyfiarnaTdiston;  the 
Muope  c^e  is  to  be  found  in  S  Atkyns^^^) 
^»  the  name, of  Harri^a^  \,  Harri&m,    In 
thie  report  it  appears,  that  the,  stock,  was 
t^afisferred   by  a  trustee,,  and  if  so,  the 
qoestioi^  whether  cv  .transfer,  unauthorized 
by  the  stockholder  would  alter  the  pro- 
perty iin  the  stockr  could  not  have  arisen^ 
the  .'trustee  having  a   legal   authority  to 
transfer,  although  he  might  be  guilty  of  a 
breach  of  trust  by  exercising  that  autho-^ 
rily^     This  circumstance  also  accounts  for 


? 


22)  4  J.  B.  Moofe,  508; 
*i3)  Pa.  324. 
(84)  Pa.  IMK 


the  doubtful  manner  in  which  Lord  Bard* 
micke  speaks  of  the  liability  of  the  com- 
pany to  re-place  the  stock.  The  question 
there  was,  whether  the  South  Sea  Com" 
pany  were  bound  to  prevent  a  breach- of 
trust;  and  not  whether  a  stockholder's 
name  can  be  taken  from  the  books  with- 
out his  own  authority,  and  jthe  compa.ny 
that  has  permitted  this  act,  be  not  respon- 
sible for  the  consequence  of  it 

We  are  not  called  on  to  decide  whether 
those  who  purchase  the  stocks  transferred 
to  them  under  the  foiged  powers,  might 
require  the  bank  to  confirm  that  purchase 
to  them,  and  to  pay  them  the  dividends  on 
such  stocks,  or  whether  their  neglect  to  in- 
quire into  the  authenticity  of  the  power  of 
attorney  might  not  throw  the  loss  on  them 
that  has  been  occasioned  by  the  forgeriee^ 
But  to  prevent  as  far'  as  we  can  the  ailana 
which  an  aigumept  urged  on  behalf  of  the 
bank  is  likely  to  excite*  we  will  say,  that 
the  bank  cannot  refuse  to  pay  the  dividends 
to  subsequent  purchasers  of  these  stocks; 
If  the  bank  should  say  to  such  subsequent 
purchasers,  the  persons  of  whom  you 
bought  were  not  legally  possessed  of  the 
stocks  they  sold  you,  the  answer  would  be^ 
the  bank,  in  the  books  which  the  law  re- 
quires them  to  keep,  and  for  the  keeping 
of  which  they  receive  a  remuneration  from 
the  public,  have  registered  the^  persons 
as  the  owners  of  these  stocks,  and  the  bank 
cannot  be  permitted  to  say  that  such  per* 
sons  were  not  the  owners.  If  this  be  not 
^e  law>  who  will  purchase  stocky  or  who 
can  be  certain  that  the  stock  which  be 
holds  belongs  to  him  ?  It.  has  ever  jbeenaa 
object  of  the  legislature  to  give  facility  to 
the  transfer  of  shares  in  the  public  funds^ 
This  facility  of  transfer  is  one  of  the  ad- 
vantages belonging  to  this  species  of  pro- 
perty; and  this  advantage  would  be  en* 
tirely  destroyed  if  a  purchaser  should  be 
required  to  look  to  the  regularity  of  the 
transfers,  to  all  the  various  persons  through 
whom  such  stock  had  passed. 

Indeed,  from  the  manner  in  which  stock 
passes  from  man  to  man,  from  the  union  of 
stocks  bought  of  dififerent  persons  under 
the  same  name,  and  the  impossibility  of 
distinguishing  what  was  Regularly  .trans- 
ferred from  what  was  not,  it  is  impossible 
to  trace  the  title  of  stock  as  we  can  that 
of  an  estate.    We. cannot   look  fiuther» 
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Mr  li  It  the  jpracttce  fever  to  attempt  to 
Ibbk  fahher^  than  the  bank  bonks  fo^  the 
title  of  the  persons  who  prbpose  to  trans- 
fer tb  the  persons  therein  named. 
^  These  stocks  remaining  the  property  of 
tlie  p1aihti6r,  and  his  rlHit  to  them  nut 
belhg  affected  by  the  forgeries,  \^hat  is  trt 
J)i'evcrii  his  recovering  tlie  dividends  doe 
in  fesjject  of  such  slocks  ?  II  apjiears  in 
this  case,  that  he  did  not  know  of  the  for- 
geries Until  several  inonths  after  they  were 
committed.  It  is  true,  when  his  brother 
Informed  him  that  he  had  committed  tHe^e 
Ibrgene^,  the  plaintiff  did  hot  c6nimuni-| 
bale  siich  Iri formation,  eithter  to  thd  barik 
Or  to  any  magistrate,  until  after  the  bro- 
thet^  had  escaped  front  the  prispn  iH  which 
hb  Was  confined,  rilid  was  prbbabl^  biit  of 
tbe  kingdom.  Th^  piamtiff  hlib  abtepteil 
IWta  his  brother  Ji  drttft  fo^  thfe  balance 
^hibh  he  had  iit  Drumiiiond*^  h^nds. 
iTHh  fcbndtict  of  the  ptebtfff  hiiglit,  uride^ 
f^hrbtlttist^nces;  anloimt  tda  ihi^deme^Hduh 
Th'^  lavi  ofEn^ltihd,  which  givfcs  <b  indi- 
Vidtikls  iH6  important  right  of  prbsecUtin^ 
^KtniitHls,  r'euUires  ftil  men  to'  assist  in  th^ 
fterttilsrance  of  securing,  ptbsi^cUting  arik) 
ptinishihg  iheQ  Ivho  cotieeal  or  com|>otlHd 
f^KlpHies. 

It  Has  beeii  tnily  said,  that  the  plaintiff 
liotild,  in  this  ease,  onlj^  receive  stich  divj- 
Uertds  as  tie  had  requirei:|  the  bahk  id  ^nj 
hitti;  iinii  ttrhich  they,  Havihg  been  sb  re- 

a'aifed>hHd  refused  to  pay,  and  that  th^ 
i^idtenHs  demanded  t^ere  thdie  ii^hieh  be- 
\6kirtie  du^  on  the  long  ailnuiti^s  On-  the  5tA 
Anrii  1^6,  and  those  on  the  bon^dl^ 
Which  became  due  in  the  month  of  Jnt^  \A 
Vt^e  tainie  year.  These  dividends,  It  is  con- 
^ilded,  the  plaihtiff  is  bat-red  fk)m  rbceiV^ 
Ifig,  becacise  the  bahk,  (thd  (jlaihtiflT  not 
Mttrig  giveii  intorblatibn  of  ^he  fbrgferibS,) 
^kdymve  paid  theni  fo  Dtheh  persons. 

WVi  kgrec  With  thfe  bounsel  Rir  thfe  bank, 
Ihfit  V  it  had  appeatied  that  tli^  biibk  had 
^aid  these  diy|deiids  to  persons  to  whoni 
(if  the  p)iMnti#  had  informed  them  of  the 
|b*^erics,  as  he  ought  to  have  donc^  oti  the 
55fh  MarfA,  1920),  they  could' have  rei 
fa!fetf  ^o  pay,  thch  he  canhot  recotr\er  sucM 
ttvi8knd^1n  this  action.  We  ^af,  irt  the 
Wn^oage  6f  Lord  Mansfield,  ih  Jfird  v; 
lhitt(Mr,(9&)  that  whatever  will  in  equity 
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and  conscience,  acWirding  t6  the  clfettm* 
stances  of  the  case,  bar  the  pl8mtifr*s  rt- 
cnvery,  may  be  given  itt  evidence  by  the 
defendant,  because  the  plaihtiff  iritiit  re- 
cover npon  the  jiistice  and  conscience  of 
his  dwn  c!ise,  arid  on  that  otfly ;  but  we 
Siiy,  that  it  docS  not  appear  irt  thii  case 
that  any  thing  tvas  given  in  evidence  by 
the  dependants  that  did  in  e^ii^  and  cdli- 
icienat  bar  the  jdaintiff.  It  is  not  enough 
fbr  the  defendants  to  say,  that  they  might 
have  paid  these  dividemis  to  other  persons. 
To  defend  the  action,  oil  the  principle  laill 
down  hy  Lord  Mansfield,  ttiey  most  phivc 
that  they  have  paid  them  to  persoht  ttf 
Whom  they  could  haVfe  reflised  io  priy 
them,  had  they  been  mforihed  of  tlte  fbi^^ 
Hfel  But  no  iivitlence  of  any  sttch  paym(!fit 
kppears  iti  tlils  cas^.  '  It  ha§  biieh  mii^iiA 
^fc  the  bar;  that  u'ptitl  prineiple^  tff  jMibW 
jkrtlcjr,  \Ve  dught  nbt  tb  permit'  the  [*ihi* 
tiff  to  previul  itl  his  ftcttbh.  Piiblib  poTiejf 
is  a  doctrine  in  tvhich  jtid|ed  iihouki  pro- 
ceed ^ith  catitioTi,  dtherwise  the  ri^ts  df 
the  stibjects  bf  (hiS  toontry  ^i^yml^  d^pMtf 
dh  theih  di^creiibh.  There kre  many  tHfd^ 
t^hich  most  of  US  think  Bgairtdt  gbiid  ^ 
Hey  for  whfcti  actions  are  'lkt>«ght;  for  iti- 
stance,  wagers.  We  ougbt  hot  X6  friiil 
bnrselves  with  so  dabgerbUs  ti  ritftver'  M 
IHat  of  acting  Jndiciaily  bn  ift^riitdlifi 
|)blicy. 

'  Cah  tVe  say  ^At  iHdi^tHitilblfe  ^ofief  re- 
quired that  A  man  shouTd  1bdb  HIi  kit  M 
ft  itiiipKSibn  of  Wbny?  Wliify  ta*tigat| 
Che  asseHloh  of  a  civil  irfgUt,'tt  V^el  W 
this  nature  Whefc  action^*  art*  brbo^t 
foi-  dbhig  something  dirfecttjr  injiirbtis  tt» 
thfe  t^ubllp,  or  declttrhi  tb  be  ^  tt^  ^C{t« 
law.  I 

Thus,  if  tht^  law  hat)  R)fbiaato  l!i«  Obttt^ 
bf  An  act,  ft  \Hi  recugniTea  tlie  MpdH^ 
bf  doing  U,  or  if  ft  ha^  cbfnMdhdbtf  AH 
tt^t  td  be  dode,  it  Ims  rect^ized  Vih  M^ 
tiblicy  of  not  doin^  it ;  and  m  cdtlHi  WcmM 
hot  allow  art  netibh  (o  be  maintafiMsd  fb^ 
doing  the  act  proHlbtted,  br  dbsfa^faiil^ 
from  doing  the  act  cbmmaHdIsrf.  Tikm 
ftire,  if  the  tilaititiff's  aicttoti  IM  bedl 
founded  on  thte  concealment  bf  thfe  fbK 
geries,  it  could  not  have  beeb  stimwrtA 
nut  the  actioU  (^  foundetl  oh  the  reHisal  bF 
tlie  bank,  to  piiy  on  demand  the  dividends 
of  the  plaintiff  due  on  stocks  belonging  to 
bim.    The  misprisioii  of  Moby^  of  whkfa 
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he  has  b|een  guUty,  fornix  no  part  of  this 
ca^e.  if  luisprisioii  of  felony  is  to  be  qp- 
pQse4  to  the  f^jBtipn,  it  roust  be  on  the 
ground  tbat  tbe  plaintiff,  baying  had  a  grnid 
cause  of  action  on  account  of  the  bank*s 
refining  to  do  their  public  duty  by  paying 
his  dividends,  has  forfeited  his  right  to 
maintain  such  action  by  being  guilty  of 
misprision  of  felony.  We  know  nothing 
of  forfeitures  on  notions  of  public  policy  : 
for  forfeitures  we  must  have  positive  law. 
Misprision  of  felony  is  bi^t  a  mlsdemea- 
npur,  and  punished  not  by  any  furfeilure, 
but  by  fine  and  imprisonipenr,  at  the  dis- 
cretion of  the  court  before  which  the  of- 
fender is  convicted.  The  defendants  can- 
not have  attempted  to' apply  to  this  case 
the  rule  that  civil  actions  are  merged  in  a 
felony.  If  the  plaintiff  was  seeking  to  re- 
cover what  had  been  obtained  by  means 
pf  these  forgeries,  either  from  the  forger 
Of  any  person  who  had  received  the  pro- 
perty from  him,  the  defendants  might  pro- 
tect themselves  imder  this  rule.  • 

But  it  lias  never  been  held  that  the  ow- 
ner cannot  before  prosecution  of  the  felon, 
proceed  for  redress  against  the  persons 
tlirough  whpse  negligence  the  thief  com- 
initted  the  felony.  If  goods  ai*e  stolen 
from  a  carrier  or  innkeeper,  the  owner  may 
bring  his  a^tipn  against  ihem  withppt  in- 
stituting any  prosecution  against  the  felop. 
The  bank  stands  in  the  situation  of  the 
carrier  or  innkeeper.  It  h'43  never  been 
decided  that  a  concealment  of  felony  froiH 
the  carrier  or  innkeeper  by  the  owner 
of  the  goods,  was  an  answer  to  such  an 
action.  Concealment  can  be  no  answer, 
except  the  jury  were  to  infer  from  it  that 
the  owner  was  privy  tp  the  robbery,  or  the 
defendant  could  show  that  such  concealment 
had  prevented  him  from  recovering  tbe 
goods.  This  case  was  put  to  us  in  arg;ii- 
ment :  A  knowing  that  B  has  forged  A's 
name  to  a  draft  om  his  banker^  sees  B  coYfie 
out  of  it^e  bank^*s  shop  with  the  money 
obtained  by  the  forge^y^  aid  neither  arrests 
B,  or  gives  any  information  to  the  banker. 
Could  ^  recover  this  money  again  from  tjtie 
banker  ?  A  jury  in  s^uch  a  case  n\u8^  Hod 
that  A  was  privy  to  the  forgery  at  4^  tifl^e 
it  was  committed)  and  they  would,  I  think, 
infer  that  A  assented  to  it,  and  sucii  finding 
^ould  prevent  his  recovering  .in  an  actipn 
agaioftt  the  baijiker.    But  ia  tjhe  pr^ept 


case  the  jufy  have  expressly  i^eg^^ivei)  all 
knowledge  by  the  plaintiff^  ui^til  three 
months  after  the  forgferies.  They  hi^ve  also 
qegatived  assent,  saying,  th.ey  hav^  no  in- 
stance of  assent  except  jLhe  concealiEpent  of 
what  came  to  the  defendant's  knoiyledg^  in 
thrcje  papnths  after  the  forgeries,  firpm 
which  they  have  not  inferr.ed  assent,  nor 
can  we. 

A  verdict  must  therefore  be  entered  for 
the  p]ainti£F  on  the  second  and  fourth 
counts,  for  the  amount  of  the  dividends 
demanded  by  him  from  the  bank,  an4  whicjh 
they,  contrary  to  their  duty,  refused  tp  pay 
him. 

Judgment/or  the  plainiiff,  . 


18£i 
Nov 


2i.    ) 
.  15.  3 


D^NMAN  V.  BULL. 


Oyer  is  not  grantahle  pf  a  deed  tokich 
operates  under  the  statute  of  vses,  and 
where  in  a  judge's  order  oyer  was  required 
to  be  given  on  or  brfare  a  certain  dag,  the 
Court  ordered  it  to  be  set  under,  and  the 
plaintiff  having  signed  judgpient  for  wqni 
of  such  oyer,  the  Court  also  ordared  ii  to 
be  set  aside^  as  the  order  was  merely  iuter* 
locutary,  and  would  not  warrant  the  pkLi^" 
aff  to  sign  judgment. 

Mr,  Serjeant  Toddy  obt^ned  a  nde 
calling  on;the  plaintiff'to  show  cause  wl|y 
the  judgment  which  had  been  s^ned 
in  this  cause,  should  not  be  set  aside  Ibr 
irregularity,  and  why  an  order  of  Mr  Ju^ 
isce  Park's  of  SSd  July  last,  shouU  not  be 
rescinded  or  cancelled.  He  fauude4  his 
application  on  an  affidavit  which  siatxfl, 
that  this  was  a  proceeding  in  the  nature 
ci  a  writ  of  ri^ht  to  try  the  plaintif 's 
tifle^  to  certain  premises  in  SusseXi  of 
wbidi  the  defendant  and  his  ancestolrs 
had  been  in  quiet  possessipn  for  more 
than  16O  years.  That  the  plaintjlf  had 
a^{^ied  tp  have  bis  count  amendi^, 
which  was  accordingly  grapiied ;  that  the 
defendant  then  pleaded  a  deed  of  appoipt- 
ment  and  release,  but  made  no  profeit  ,of 
it ',  that  the  plamtiff  reqiured  qye/r,  yfhkti, 
on  being  refused  by  the  defendant,  ajnun- 
mons  was  tisken  out  why  the  forjooer  shpidd 
not  have  a  copy  of  the  deed  aad  oyer;  whiph 
on  being  attetaded  before  iff. /u#lice  Par^, 
he  jpa£  M  Qcdfiir  ociSQidMBllr^  Md  th^jt^e 
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plaintifiP  should  have  ojer  on  or  before  a 
given  day,  and  as  it  was  not  granted^  he 
signed  judgment.  The  learned  Serjeant 
submitted,  that  neither  profert  nor  oyer 
were  necessary,  nor  could  the  latter  be  re- 
quired of  a  deed  which  operated  under  the 
statute  of  uses,  and  formed  the  material  in- 
gredient of  the  defendant's  title. 

Mr,  Serjeant  Pell  now  showed  cause  j 
but 

ne  Court  were  clearly  of  opinion  'that 
the  judgment  had  been  improperly  signed  -, 
that  the  order  was  merely  interlocutory  j 
and  that  oyer  was  in  strictness  not  grantable, 
although  the  plaintiff  might  be  entitled  to 
a  copy  of  the  deed  -,  that  the  order  was 
consequently  too  large  in  terms  ;  and  that 
SLi  the  defendant  had  been  in  possession  for 
60  years,  and  was  not  bound  to  make  pro- 
fert of  the  deed  under  which  he  claimed  to 
be  entitled  to  the  possession, — they  order- 
ed the  rule  to  be  made 

Absolute  with  costs. 


1824.     '    )       CLOUD    V.     TURFERY    AND 
Nov.   16.     3  ABBOTT. 

A  coHviciimi  by  the  commissumefs  of 
hacbney  coaches  on  an  infornuniion  charg- 
ing the  defendant,  as  a  coach-master,  with 
driving  and  letting  to  hire  a  coach  and 
two  horses  within  the  bills  of  mortality, 
and  upon  the  paved  streets  of  London  and 
IVestminster,  cannot  be  supported  under 
any  of  the  statutes  by  which  hackney- 
coaches  one  Ucensed,  as  it  was  not  alleged 
to  be  a  hackney-coaeh  -,  and  the  offence  by 
those  statutes  is  to  ply  or  presume  to  drive 
for  hire,  which  cannot  apply  to  stage- 
coaches taking  up  or  setting  down  passen- 
gers. Where,  therefore ^  the  oicner.of  a 
stage-ooach,  licensed  to  carry  passengers  be- 
tween London  and  Hammersmith,  was  con- 
'  victed  under  the  above  information,  for 
taking  up  a  passenger  in  St,  PauVs  Church- 
yard, and  setting  him  down  at  Hyde  Park 
Comer:  Held,  that  wuch  conviction  was 
bad,  and  that  a  distress  taken  by  virtue  of 
it  was  altogether  void. 

This  was  an  action  of  trespass  brought 
by  the  plaintiff  against  the  defendants,  lo 
recover  damages  for  the  seicnre  and  deten- 
tion of  a  coach  and  two  horses  of  the  plain- 
tiff.    The  4efenil«iiU  pleaded  not  ^ity^ 


whereupon  issue  was  joined.  At  the  tiial 
of  the  case  before  Lord  Chief  Justice 
Dallas^  in  the  sittings  at  Westminster,  after 
Michaelmas  term,  1S20,  the  jury  ibund 
a  verdict  for  the  plaintiff,  damages  1?/. 
subject  to  the  opinion  of  the  Court  on  the 
following  case,  with  liberty  for  either  party 
to  turn  the  same  into  a  special  verdict  if  the 
Court  should  think  fit : — 

The  plaintiff  is  the  owner  of  a  stage- 
coach, duly  licensed  by  the  commissioners 
of  stamps,  to  carry  passengers  between 
London  and  Hanmiersroith,  and  the  defen- 
dant, Turfery^  is  a  messenger  to  the  com- 
missioners for  the  licensing  and  r^ilating 
hackney-coaches.  On  the  SIst  of  April 
18^0^  the  driver  of  the  plaintiff's  coach  took 
up  at  Saint  PauVs  church-yard  (from  which 
place  the  coach  sets  out  in  London  to  pro- 
ceed towards  Hammersmith),  a  person  of  the 
name  of  Lindsay,  who  resided  in  Queen- 
street,  May  Fair,  and  who  had  previously, 
at  the  coach-office  of  the  plaintiff,  bookecl 
his  place,  and  paid  his  fare  for  the  whole 
distance  to  Kensington.  When  the  coach 
arrived  at  ^yde  Park  Comer,  Mr.  Lindsay 
desired  to  be  set  down,  which  was  done. 
He  had  not  previously  made  known  to  the 
driver  his  intention  of  proceeding  no  fur- 
ther than  Hyde  Park  Comer  on  that  day, 
but  the  same  person  had  on  former  dajs 
been  set  down  in  like  manner,  always  book- 
ing a  place  and  paying  the  full  fare  to  Ken- 
sington. On  the  following  day,  the  driver 
in  like  manner  conveyed  the  same  person, 
under  precisely  the  same  circumstances. 
Wells,  the  plaintiff^s  coachman,  who  so 
drove  Mr.  Lindsay^  had  been  previously 
warned  by  the  commissioners  for  regulating 
hackney-coaches,  that  he  was  acting  ille- 
gally in  conveying  Mr.  Lindsay,  as  well  as 
others,  from  place  to  place  within  the  paved 
streets. 

On  the  17th  June  la^,  the  defendant, 
Turfery,  under  and  by  virtue  of  two  war- 
rants of  distress,  under  the  res|)ective 
hands  and  seals  of  three  of  the  commis- 
sioners for  licensing  and  regulating  hack- 
ney-coaches, and  bearing  date  the  16th 
June  18^,  seized  and  levied,  as  a  distress 
for  certain  penalties  under  two  convictions, 
a  coach  and  two  horses  belonging  to  the 
pltuntiff,  and  drove  them  to,  and  left 
tliem  in,  Dmry-lane,  in  the  stable-yard  of 
the  dcfemlant^  Abbott,  where  they  were 
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kepi  and  detained  by  h\m,  until  the  pltup- 
tiflL  to  re-poflsesa  himself  thereof,  was 
.obliged  to^pay  the  apiount  of  two  pe- 
nalties claioied|  viz.  10^.,  together  with 
1/.  ^.  as  costs  of  the  said  warrants  of  dis- 
tress. 

The  defendants,  under  the  general  issue, 
gave  in  evidence  two  convictions  precisely 
.piuiilar  to  each  other,  except  that  in  the 
first,  the  offence  was  laid  on  the  21st  April 
18Wf  and  in  the  secondj  it  was  laid  on  the 
^22d  April,  ill  the  same  year :  The  following 
is  a  copy  of  the  Hrist'  of  the  said  convic- 
tions  : 

''  lie  it  remembered^  that  on  the  Itth 
Nay^  in  the  first  year  of  the  reign  of  our 
,  sovereijgTi  Lord  George  the  Fourth,  by  the 
£race  of  Godj^of  the  united  kingdom  of 
Great  Britain  and  Ireland  kin^,  defender 
of  the  faith, — in  Essex-street,  m  the  pa- 
rish of  St.  Clement  Danes,  in  the  county 
of  Middlesex}  Sarah  Ann  Quaife,  of  Es- 
sex-street aforesaid,  coroeth  in  her  own 
proper  person  before  u?,  the  major '  part  of 
the  commissioners  nominated  and  ap- 
pointed by  his  majesty's  commission,  un- 
der the  great  seal  of  Great  ttritain,  for  the 
licensing  and  regulating  hackney-coaches 
and  chairs  i  and  now  here  giveth  us/  the 
said  commissioners,  to  understand,  that 
one  Geo.  Cloud,  of  Hammersmith,  in  the 
county  of  Middlesex,  coach-master,  here- 
tofore, to  wit,  on  the  21st  April,  In  the 
year  of  our  Lord  1820,  and  in  the  first  year 
of  the  reign  of  his  said  Mtgesty,  the  said 
Greo.  Cloud,  iipt  then  and  there  being  licen- 
sed by  the  commissioners  aforesaid  or  the 
major  part  of  them  so  to  do,  did  drive  and 
let  to  hire  a  certain  coach,  and  divers,  to 
wit,  two  coach  horses,  from  St.  PauKs 
church-yarc^  in  the  parish  oiT  St.  Faith,  in 
the  city  of  London,  to  Piccadilly,  in  the 
parish  of  St.  George,  Hanover  Square,  in 
the  liberty  of  the  qity  of  Westminster,  in 
the  county  of  Middlesex,  the  first-mention- 
ed place,  to  wit,  St.  Paul's  church-yard. 
In  the  parish  of  St.  Faith,  then  and  there 
being  within  the  bills  of  mortality,  and 
within  and  upon  the  paved  streets  of  Lon- 
don ;-*and  the  said  next-mentioned  place,  to 
wit,  Piccadilly,  in  the  parish  of  St,  George, 
•  Hanover  Square,  in  the  liberty  of  the  city 
of  Westminster,  then  .  and  there  beingr 
ivithin  the  bills  of  mortality,  and  within  and 
upon  the  pared  streets  of  Westminster  3^ 


contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided  >  whereupon  the 
said  Geo.  Cloud  being  duly  summoned  to 
appear  before  the  said  commissioners^  in 
Essex-street,  in  the  county  of  Middlesex 
aforesaid,  to  make  his  defence  against  the 
said  charge  contained  in  the  said  informa- 
tion, appeai;ed  before  us  by  one  Richard 
Cloud  his  a^ent  in  that  behalf,  on  the  day 
and  year  first  above  mentioned,  and  having 
heard  the  same,  the  said  Richard  Cloudy  as 
such  agent  as  aforesaid,  is  asked  by  us  the 
said  commissioners  if  he  can  say  any  thing 
for  and  on  behalf  of  the  said  Geo.  Cloud, 
why  the  said  Geo.  Cloud  should  not  be 
convicted  of  the  premises  above,  charged 
upon  him  in  form  aforesaid^  and  pleadeth 
and  saith  that  the  said  Geo.  Cloud  is  not 
'guilty,  of  the  premises,  and  ought  not  to 
be  convicted  thereof,  but  he  doth  not  show 
'  to  us  why  the  said  Geo.  Cloud  should  not 
be  convicted  of  the  offence  in  the  said  in- 
formation above  mentioned,  contained 
against  him  ;  and  further,  at  the  same  time 
and  place,  that  is  to  say,  at  Essex-street 
aforesaid,  one  credible  witness,  to  wit, 
John  Gibbs  of  the  parish  of  Lambeth, 
in  the  county  of  Surrey,  yeoman,  came 
before  us,  and  in  the  presence  of  the  said 
Richard  Cloud,  who  appeared  as  aforesaid 
on  behalf  of  the  said  Geo.  Cloud,  the  said 
John  Gibbs  upon  his  oath  oii  the  holy  gos- 
pels of  God,  to  him  then  and  there  by  us 
administered,  (we  being  duly  authorised 
and  empowered  to  administer  the  said  oath) 
deposeth.and  saith,  that  a  driver  of  the  said 
coach,  in  the  employ  of  the  stud  Geo. 
Cloud,  on  the  said  21st  April,  in  the  year 
aforesaid,  did  drive  ta  hire  a  certain  coach 
and  two  coach- horses,  from  St.  PauVs 
church-yard,  in  the  parish  of  St,  Faith 
aforesaid,  in  the  city  of  London  aforesaid, 
to  Piccadilly,  in  the  parish  of  St.  George, 
Hanover  Square,  within  the  liberty  of  the 
city  of  Westminster  aforesaid,  in  the  coun- 
ty aforesaid,  the  same  places  then  and 
there  respectively  as  aforesaid  being  with- 
in or  on  the  paved  streets  of  London  and 
Westminster  as  aforesaid,  and  that  the  said 
John  Gibbs  then  and  there  saw  the  driver 
0^  the  said  coach  of  the  said  Geo.  Cloud, 
take  up  in  the  said  coach  which  he  was  then 
and  there  driving,  at  St.  Paul's  church- 
yard aforesaid,  in  the  parish  of  St.  Faith 
aforesaid  J  in  the  city  of  Londoa  afjresaid, 

D 


16 


OOtJto  O^  G((»IM6K  PLSAi. 


ft  certain  perion  ivbosk  name  16  ai  Tet  nil- 
kaown^  atid  that  the  toid  driver  of  die  said 
coach  of  the  said  Geo.  Cloud,  then  and  there 
carried  and  conveyed  the  said  person  in  the 
said  coach>  for  hire,  from  St.  I^ul*8  church* 
yard  aforesaid,  in  the  parish  bf  St.  Faith 
aforesaid,  in  the  city  of  London  aforesaid^ 
to  Piccadilly  aforesaid,  in  the  parish  of  St. 
Oeorge,  Hanover  Square,  in  the  lii>erty  of 
the  cit}r  of  Westminster  aforesaid,  in  the 
said  county ; — and  upon  hearing  and  dulv 
examining  tlie  whole  matters  afores^a, 
it  manifestly  appeareth  to  us,  that  the  said 
Geo.  Cloud  is  not  licensed  by  us,  and  that 
he  Is  guilty  of  the  premises  above  chatted 
upon  bim  in  aud  by  the  informatSon  afore- 
said ; — ^therefore  the  said  Geo.  Cloud  on  the 
said  ISth  May,  m  the  first  year  aforesaid, 
before  us  the  commissioners  aforesaid,  by 
the  testimony  of  the  said  John  Gibbs,  a 
credible  witness  as  aforesaid,  according  to 
the  form  of  the  statutes  in  such  case  made 
and  provided,  is  convicted  of  the  offence 
aforesaid^  and  hath  forfeited  the  sum  of  s/. 
of  lawful  money  of  Great  Britain,  to  be 
distributed  as  the  law  directs.  In  witness 
whereof,  we  the  said  commissioners  to  this 
present  record  of  conviction,  have  set  oui* 
hands  and  seals  at  Essex-street  aforesaid. 
In  the  county  aforesaid,  the  said  12th  May, 
in  the  said  first  year  of  the  reign  of  our 
said  lord  the  king  that  now  is. 

The  question  for  the  opinion  of  the  court 
was,  whether  the  plaintiff  was  entitled  to 
recover.  If  the  court  should  be  of  that 
opinion,  the  verdict  was  to  stand,  but  if  the 
court  should  be  of  a  contrary  opinion  a 
nonsuit  was  to  be  entered. 

Mr.  Serjeant  Pell,  for  the  plaintiff.— It 
is  qidte  clear  that  the  conviction  cannot  be 
Supported,  nor  is  the  information  on  which 
Si  is  founded  warranted  by  any  of  the 
statutes  which  have  been  passed  for  the 
regulation  of  hackney-coaches.  It  cannot 
be  framed  on  the  11th  &  19th  sections  of 
ihe  statute  55  Geo.  3.  c.  185.  in  whidi 
the  paved  Streets  of  Ixmdan  and  Westmf li- 
ster are  first  introduced ;  nor  can  it  be  sup- 
ported on  the  9  Anne,  ,c.  93.  sec  4.  as 
that  statute  is  confined  to  hackney- t^oaches, 
and  here  there  is  no  adjudication  that  the 
coach  in  question  was  a  hackney  coach.  The 
Stat  J  Geo.  I.  c.  57.  sec.  3.  does  not 
vary  the  nature  of  the  offence,  but  naerely 
extends  the  provisions  of  the  stat.  Aune. 


The  statute  48  Oeo.  S.  e.  87-  ••  9.  can- 
not be  applicable,  a^  it  enforces  a  penalty 
hot  exceeding  SL  dr  lete  than  $6t.  accord- 
ing to  the  nature  bf  thb  bffence,  and  hef« 
the  plaintiff  has  been  convicted  in  the  sum 
of  5/. 

The  learned  lierjeant  was  proceeding 
with  his  objectibns,  when  the  court  calm 
on  Mr.  Serjeant  Vaughan  to  support  the 

convicUpn. 

Mr.  JSerfeani  Vaughan  submitted,  that 
it  was  not  only  good  in  form,  but  in  sub- 
stance ;  and  that  although  the  plaintiff's 
coach  was  not  therein  stated  to  be  a  hack- 
ney coach,  yet  it  was  alleged  that  he  was 
not  licensed  by  the  commissioners,  which 
was  of  itself  sufficient  to  support  it  The  f 
conviction  is  founded  on  the  4th  &  I^Hl 
aectioQS  of  tne  stdt  9  Anne^^  c.  23.  by 
which  hackney-coached  were  obliged  to  bt 
licensed,  and  pay  a  weekly  rent  And- by 
the  1  Geo.  I.e.  57.  sec.  3.  which  has  been 
made  perpetual  by  other  acts,  no  person 
can  presume  to  stand,  ply,  or  drive  far  Aire, 
any  coach,  &c.  within  the  bills  of  morta- 
lity, unless  duly  licensed  so  to  do ;  and  here 
enough  is  stated  on  the  face  of  the  con- 
viction to  show^  that  the  plaintiff  drove  the 
coaeh  in  question  for  hire,  within  such 
Bmits.  ^ 

'  The  Court  were  clearly  of  opitflon^  that 
the  plaintiff  had  pot  been  properly  cohvicr 
ted ;  and  that  the  terms  of  the  information 
were  alto^ethe^  insufficient  to  bring  the  ca^ 
within' either  the  words  o^  spirit  of  any  of 
the  statutes  under  which'  it  Was  contendea 
that  the  party  might  be  convicted.  The 
legislature  foresaw  no  such  base  as  the  pre- 
sent when  the  statute  of  Anne  was  passed, 
and  altboogb  a  monopoly  was  cehafnly 
intended  by  that  statute,  )^t  fit  Was  .ineant 
to  prevent  any  person  not  hiaViog  a  license 
from  driving  a  hackney*coacV«  and  to  pro<* 
tect  persons  paying  the  duties  for  such 
coaches  against  those  who  did  not,  and 
were  not  duly  licensed,  ^ut  it  was  not 
Intended  to  apply  to  a  stage  cdioich  taking* 
iip  or  putting-down  passen^rs,  but  omj 
where  the  driver  pk-ofessed  io  act  as  a 
hackney-coachman . 

Now  the  plaintiff  did  not  profess  to  drive . 
a  hackney-coach.  His  servant  was  diivii^ 
a  sti^-Goach,  duly  licensed  by  the  com- 
missioners for  that  uurpose  4  pesides^  \hfi 
plaintiff  was  paid  ibe  ^Im)^  W  Bis  &%, 
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,i|iifl  \h»  p«rfl€ii|  t^keii  up.aa/i  ptiseog^r  ear 
tered  into  a  contract  as  if  £q  was  goiog 
the  whole  of  thfe  distance  to  Kensington. 
.The  driver  was  con8e(|ueQtly  bound  to  take 
bioi.aa  a  passenger, and  if  h!e  had  not  done 
80|  the  plaintiff  woi^ld  have  been  guilty  of 
a  breach  of  contract,  and  the  driver  could 
HQt  prevent  him  fWHQ  getting  down  in  Pic- 
GadUly»  and  in&iat  oq  carrying  him  pn  to 
Kensington.  It  has  been  said  hovv^ver, 
that  this  CA9e  ffilU  within  the  provisipns  of 
the  statute  1  Geo^  1.  c.  37*  but  the  inforr 
matioq  does  not  despribe  it  as  an  oflfence 
within  the  tenor  of  that  act,  as  it  is  stated 
|iu|t  the  plaintiff  did  driv^  and  let  la  Atra. 
How  the  words  of  the  statute  are,  ply  of 
.^rfp^f^r  4iref  and  there  is  notbing.ip  th^ 
i*opvacUon  to  shoW,  thftt  t^ere  hmi  been  a 
driving  for  hire,  if  the  words  qnd  ifif  hp 
a^ruek  o^^it  would  stand  as  a  driving!^ 
I|ire  which  would  be  altogether  unint^r 
ligible.  The  letting  to  bire  in  that  statutei 
applies  only  as  to  mouruing  coaches^  afi4 
there  is  no  idlegation  or  adjudicatip;>  that  the 
plaintiff  drove  for  hir&.  The  55  Gea*:^ 
Uoes  not  appear  to  be  applicable  tp  the 
present  case,  as  It  has  no  refereq^e  to  en- 
large  the  powers  of  the  previous  statutest 
and  whether  it  be  taken  on  th^  statutes  of 
Anne,  assisted  and  enlai^ed  by  the  1  Geo. 
1.  either  together  of  pollectively,  the  con- 
Yiotion  is  bad.  it  is  therefore  unneisessary 
<o.dedde.on  the  merits,  and  as  the  statutes 
jomwhi^h  the  conviction  is  founded  are 
petnal  in  ^ir  nature,  they  must  be  conr 
atrued  strictly,  and  as  (he  distress  in  ques- 
tion was  miule  without  legal  authority, 
iber^  must  be       .      , 

Judgmmtfar  tAeplmUiff. 


[Acts  referfed  to  ^  the  above  cause.] 

65  Geo.  3.  c.  186.  8.  II .«-rBy  which  It  is 
enacted,  that  "  from  and  after  the  S5th 
March  1816,  all  such  parts  of  any  act  or 
acts  of  parliament  as  authorize  the  com- 
missioners of  hackney-coaches  to  license 
ftfiy  Itadkney-coaches-  td  he  used  as  stage- 
coaches, and  as  exentpt  the  owners  of 
kackney-coaeiiea  already  so.  licensed  from 
-takiBg  out  licenses  from  theeommissioners 
•of^'atemps,  and  from  the  payment  <if  the 
nail^6  dtttns  on  stage^cDMheSy  and  from 
the  provisions  of  any  aotiOi^aQts  relating  to 
^iigeneoiMiNis;  shall  be.  ilppealjeiU  ilndthat 


from  and  after  the  25th  March  1816,  the 
owners  of  hackney-coaches  now  employed 
as  stage-coacbes,  shall  be  liable  to  take 
out  licenses  from  the  commissioners  of 
stamps,  and  be  subject  tp  such  and  the 
same  duties,  and  to  such  apd  thp  same 
provision^  and  regulations  as  the  ownprs 
of  any  other  stage-coaches/* 
.  55  Geo.  3.  c.  185.  s.  12.— By  which  it 
is  enacted,  that  "  from  and  after  the  passr 
Ing  of  that  act,  none  of  the  provisions  of 
any  act  or  act^  of  parliament  relating  fo 
fiackney-co^ches,  should  be  deefned  or  con- 
strued t9  preveut  the  owners  or  drivers  of 
^tage-opachesy  licensed  hj  the  commisr 
sippers  of  stamps  and  paymg  the  mileage 
dni^,  frpm  taking  up  passengers  within  the 
trills  of  r^nprtality  ppt  of  the  .paved  streetf 
of  (iondon  or  Westminster^  oi;  borough  of 
Soi4thwsxk,  and  any  continuation,  thereof^ 
sp  ihat  they  did  not  deviate  from  their  re- 
gular road  for  that  purpose.", 

9  .Anne,  c.  23.  s.  4.— -By  which  it  if 
fiQacted,  that  "  po  person  or  persons  shall 
prestime  to  driye,  or  le^  to  hire,  by  the 
hour  or  day,  or  otherwise*  any  hackney^ 
coach  or  coach  horses,  within  the  cities  of 
London  ^nd  Westminster,  or  the  suburbs 
of  the  same,  or  within  the  parishes  qr 
places  comprised  within  tl^e  bills  of  mor- 
tality, without  sfcc4  leave  o^  licexis^  6r^ 
obtaiped  from  the  cpmmissionera  for  regpr 
latipg  and  licensing  hackpey-poaches  as 
qfoTe$aidf  uppn  pain  to  forfeit,  for  every 
such  offepce»  the  sum  of  5/.,  apd;  that  every 
coach  s^aU  have  a  ipark  of  distinctipnj.by 
figure  or  oljierwise,  as  the  said  commie* 
Rippers,  shall  think  fit." 

I  Qeo,/l.  c.  57*  s-  3« — ^By  which  it  is 
ppactedj  that "  po  perspn  or  persons  shall 
presume  to:  sland,  plyi  or  drfve  for  hire, 
any  coach  whatsoever,  hearse,  or  qoaA 
horses,  or  shall  tet  to  hire  any  mourning 
coach  or  cpach  horses,  to  wait  or  attend 
on  any  funeral  within  the  limits  of  London 
and  Westminster,  or  the  suburbs  of  the 
same,  or  within  the  parishes  or  places 
comprised  within  the  weekly  bills  of  mor- 
tality, eacept  such  person  or  persons  who 
are,  or  shall  be,  licensed  by  the  said  com- 
missioners pursuant  to  the  before-men- 
tioned act  (9  Anne,  c.  23.);  that  every  per- 
apn  or  persons  sp  off^ndiag^^hallf  for  e:9ieiy 
fuch  offeMie^  forfi^it  the.  aum  of  5/.,  tte 
aaid  pffi^ee  to  te  dpt^ojiiiidk  tmd  Ibc  m^ 
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peDalty  to  be  recovered,  levied  nnd  applied, 
as  in  and  by  the  said  recited  act  is  direq^d, 
concerning  the  penalty  for  driving  a  hdck^* 
tiey*coach  for  hire,  without  license,  within 
the  places  aforesud." 

48  Geo.  3.  c.  87.  sec.  9. — By  which  it 
is  enacted,  that  '*  no  owner  or  driver  of  any 
stated  figured  stage  on  his  way  to  London, 
shall  take  up  any  person  as  and  for  a  pas« 
senger  in  his  coach,  after  he  shall  ha^ 
entered  the  paved  streets  of  London  ^or 
Westminster,  or  the  borough  of  South- 
wark;  at  any  of  the  extrenMties  thereof 
respectively ;  nor  shall  any  such  owner  or 
driver  of  any  such  stated  figured  stagpe  on 
his  return  into  the  country,  take  up  any 
person  as  and  for  a  passenger  in  his  coach, 
for  the  purpose  of  setting  down  such  pas- 
senger in  any  of  the  paved  streets  of  Lon- 
don or- Westminster,  or  borough  of  Sbuth- 
wark,  such  owner  or  driver  well  knowing 
at  the  time  when  he  shall  take  up  stteh 
passenger  that  it  is  his  intention  to  get 
out  of  such  stage  in  any  of  the  paved 
streets  of  London  or  Westminster,  or 
borough  of  Snuthwark^  under  a  penalty 
for  every  such  oflfence,  of  any  sum  not 
exceeding  3/.  nor  less  than  90t.  in  the 
discretion  of  the  commissioners  for  li- 
censing hackney-coaches,  or  the  major 
part  of  theito,  before  whom  any  com* 
plaint  in  thiiB  behalf  shall  be  heard;  or  if 
any  person  being  an  owner  of  such  stated 
figured  stage,  shall  offend  a  second  time 
On  this  behalf,  it  shall  be  lawful  for  the 
ecimmissioners  or  the  major  part  of  them, 
before  whom  such  complaint  shall  be 
heard,  to  revoke  the  license  of  such  owner 
so  offending  more  than  once }  ^  yet  ufeier- 
theless,  so  that  no  such  ovvner  or  driver 
shall  be  liable  to  any  penalty  ibr  any  such 
«ffence,>  if  any  person  whom  he  shall  have 
so  taken  up  and  set  down  iii  any  of  the 
said  paved  streets  of,  &c.  shall  have  pre- 
viously taken  his  place  for  tho  courftry,  at 
one  of  the  regular  booking  houses^  and 
paid  the  full  fore  accordingly.*' 

9.  Anne,  c.  98.  s.  19. — By  which  it  is 
enacted  that  ^  all  rents  and  isums  of  money 
to  be  secured  or  payable  for  licenses  respec- 
tively, and  all  forfeitures  and  penalties  that 
shnll  grow  due  or  payable  by  virtue  of  this 
act,  or  breach  of  any  orders  or  by-laws 
that  shall  bemade  by  the  said'ownmission- 
ers  for  regulating;  and  lioennng  lyickney* 


coaches,  in  ^rsuance  ef  the  audioritf  to 
ihem  given  by  this  act  for  that  purpose, 
(the  said  penalties  and  forfeitures  co  be 
incurred  by  the  said  comtnissioners  them* 
selves,  or  any  t>f  them,  excepted,)  shall  be 
levied  by  distress  of  the  goods  and  chat- 
ties of  theoflender  or  O&nder^,  by  war- 
rant under  the  hands  aind  seals  of  the  said 
commissioners,  or  any  three  or  more  of 
them,  which  shall  be  sold  within  ten  days, 
nnd  the  overplay  shall  'be  returned  to  the 
owner,  the  Charges  of  making  nnd  selling 
the  distress  bein^  first  dedncted  and  allow- 
ed, together  with  thetrhargeof  the  warrant 
for  the  dbtress,  if  u|K>n  seven  days  notice 
he  or  ikey  do  not  pay  the  aforesaid  penal- 
ties incurred,  witbout'such  warrant;  and  in 
^efoult  of  distress  for  any  sucU  fine,  penal- 
ty, or  forfeiture  as  aforesaid,  except  before 
excepted,  the  olfenders  neglectfrtg  <ft  re- 
fusing to  pay  the  same,  shall  by  warrant 
under  the  hands  an((  seals  of  the  said  coro- 
nnssioners,  or  any  three  or  more  of  them, 
be  committed  tb  prison,  there  to  continue 
without  bail  ol*  marnpriee,  till  he,  she,  or 
they  haVe  paid  such  fine,  ot'  forfeiture,  or 
penalty,  as  was  due  from  him,  her,  or  them ; 
and  in  case  any  such  weekly  or  other  rent 
or  payment,  for  any  haekncy-ooach  or 
chair,  as  aforesaid,  shall  be  behind  or  un- 
paid for  the  space  of  fourteen  da^s  al^er 
the  same  shaH  become  due,  and  ought  to  be 
paid  as  aforesaid,  in  every  such  case  it  shall 
and  may  be  lawfol  for  the  said  comu^s^ 
sioners  for  regulating  and  licensing  the  aaid 
coaches  or  chairS)  for  the  time  being 
(without  any  demand  to  be  first  naade  ^ 
the  said  arrear)  to  revoke  and  eduntermand 
the  license,  upon  whiolk  such  arrears  there- 
of shall  be  incurred,  and  instead  thereof  Co 
license  any  other  hackney- coachman  or 
chairman  in  the  manner  by  this  act  pre- 
scribed, any  thing  herein  contained  to  the 
contrary  notwith^nding.*' 


1824.         )        OO  P,  FLANTXPF,    THORNTOai 
Nov.  18.     y        AND   aTflSaS,  OEFOaClAXTS. 

Amendmai^  ofu  Jhu  aihwedbif  the  h 
uritm  of  ''the  yamger/'  after  the 
of  {me  o/the^d^areiamiii  themkimemkeia§ 
by  mutake,  amd  bemff  aiUkmfvkd  by  the 
deed'  lekding  thenteet, 

Mr.  "Serfeant  Felt  moved  tiwt  ^is  fioe 
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which  was  levied  in  the  lost  term  might  be 
amended^  by  inserting  the  word^  "  the 
younger,"  after  the  surname  of  one  of  the 
deforciantSy  on  an  affidavit  stating  that  the 
omission  was  by  mistake^  as  lie  >vas  de- 
scribed as  J.  T.  the  younger  in  the  deed  to 
lead  the  uses. 

The  court  allovred  the  amendment. 


1824.    } 
Npv.  18.  }      '^^^^^  *•  ''^''^^• 

The  Comt  will  not  set  aiide  an  «;r«eti- 
timi  for  the  easts  of  a  nonsuit  sueH  ont 
after  notice  of  aUowanee  of  a  writ  of 
'  error,  vnhu  some  root  or  speeifie  error  be 
pointed  out.  An  affidavit  of  the  plain- 
tiff's  attortietf,  stating  that  he  was  advised 
that  there  was  real  error,  is  not  svffSeieni, 

Mr,  Serjeant  Cross,  on  a  previous  day, 
obtained  a  rule,  calling  on  the  defendant  to 
show  cause  why  the  writ  of  testatumfieri 
facias,  sueti  nut  hi  this  cause,  and  levied 
on  the  goods  of  Che  plaintiiF,  should  not  be 
set  aside  for  irregularity,  and  why  the  de» 
fendant  should  not  pay  to  the  plaintiff  his 
costs  of  such  execution  and  levy,  together 
with  the  costs  of  this  application.     He 
founded  his  motion  on  an  affidavit  of  the 
plaiutiflTs  attorney,  which  stated  that  previ« 
ously  to  signing  final  judgment  in  this  canse, 
a  writ  of  error  tor  reversing  it  had  been 
allowed,  and  lodged  with  the  clerk  of  the 
errors,  and  that  a  copy  of  the  allowance 
was  immediately  after  the  signing  of  the 
judgment,  and  taxing  the  defendant's  cost5t 
thereon,  and  before  quitting  the  prothono- 
tary's  office  on  that  ocoaslouy  served  on  the 
defendant's  attorney,  who  made  no  objec* 
lion  thereto  at  the  time,  but  informed  the 
plaintiff's  attorney  that  if  the  result  of  this 
cause  had  been  against  the  defendant,  he 
hail  intended  to  have-  carried  it  to  a  court 
of  error,  or  to  that  effect ;  that  notwith- 
standing '  such  allowance  and  service,  and 
without  any  rule  or  order  of  this  court  for  . 
leave  to  take  out  execution  on  the  judg- 
ment, or. any  notice  to  the  plaintiff's  attor- 
ney, s  writ  of  testahtm  fieri  f ados f  was  on 
the  .lOih  July  issued  by  the  defendant's 
aitt09Bey,  and  delivered  to  the  aheriff  of 
MiddleaeBt'to'leey  on  the  plaintiff's  goods 
die  sum  of  87i  18s;  Sd^  for  the  defendant's 
coats  M.taxed  upon  the  judgmAUt^  and  that 


by  Th*tue  of  such  writ,  the  sheriff. look 
possession  of  the  plaintiff's  goods,  and 
continued  in  such  possession  for  many 
weeks,  to  the  great  inconvenience  and  ex- 
pense of  the  plaintiff  -,  that  the  .writ  ojf 
error  was  brought  in  order  to  obtain  a  final 
decision  upon  a  very  important  and  dis|ta- 
ted  point,  appearing  upon  the  face  of  the 
record  Of  the  judgment,  and  thatthe  plahi- 
tiff*8  attorney  was  advised  that  there  was  redl 
error  in  the  judgment^  and  such  as  he  be- 
lieved to  beaatticient  to  reverse  it^  He 
relied  on  the  case  of  Lemtt  >.  Perry,  6 
Term  Rep.  669.- 

Mr,   Hergeani    Pell  and   Mr  Serjmnt 
Wilde,  now  showed  cauae  on  aaafiidavjc 
•of  the  defendant's  attorney,  fir6m  which;  it 
appeared,  tliat'on  the  9dth  May  last».  being 
the  last  sitting  at  nisi  prwi  in  Easter  term 
last,  this  cause,  in  which  the  defendant  f hod 
pleaded  the  general  issue,  came  on  for  trial, 
and  the  plaintiff  was  non-suited.;  that  after- 
wards, and  in  the  course  of  the  same  term, 
the  defendant's  attorney  was  served  with  a 
rule  to  show  cause  why  the.noasuit  ahtnsid 
not  be  set  aside  and  a  new  trial  had ;  that 
in  Trinity  term  following  the  rule  was  diar 
charged,  and  that  thereupon  final  judgment 
was  entered  up;  that  after  the  taaatioa 
of  the  defendant's  costs,  a  onpy  of  a  rsk\p 
for  the  .  allowhncc  of  a  writ  of  error 
vraa  served  on  the  defendant's  attoeney.; 
that  he  being  advised  that  such  writ  wals 
not  a  supersedeas  of  execution  after  a  noR;- 
auit,  and  several  cases  having  been  decided 
wherein  it  was  held  that  error,  canndt  be 
alleged  on  a  judgment  of  ^nonsuit,. be  h^y 
the  advice  of  counsel  causetl  a«writ.:Of 
Isflo/tim^m/actas  to  be  issued  (against'  the 
plainttTs  goods,  and  that  oo  thel^th  July 
last,  a  summons  wasaerv«d  atfthcoffioaqf 
thedefendant'a  attorney's  5  that  lie att«mleil 
the  dav  foHowing,  as  well  as  four  «lhers, 
before'  Mr.  Jtwtice  Burrongh,  who  after 
hearing  such  attorney  in  opposition  to  jUhe 
summons,  and  the  attorney  for  the  plain- 
tiff  in    support  thereof)    discharged  -the 
same,  and  that  ahortly  after  he  had  refused 
to  make  any  order,  and  during  the; time  that 
the  sheriff  of.  Middlesex  was  in.poss^ssion 
of  the  plaintiff's  goods,  under  tlie  execution 
issued  in  this  case,  a  commission  of  bank- 
ruptcy   was   issued   against    him,-  under 
which  he  was  duly  fouod  fend  declared 
bankrupt. 


COURT  OF  CXlimON  JftMhS. 


Thfal  eue  Mnbmees  the  ioiportanl  qae»> 
ikiD,  in  what  particular  instances  a  writ  qf 
errar  will  lie  on  a  ju4ginent  of  nonsuit>  and 
Uieft  are  conflicting  decisions  on  the  sub- 
jed)  altbongk  ii|  Lei90it  v.  Perrff  (1)  the 
Court  of  King's  Bench  would  tet  slay  the 
proeeedings  pending  a  writ  of  error  in  such 
a  case,  unless  thwe  was  seme  deelaraUon 
of  the  party,  or  his  aMomeyi  that  it  was 
brought  for  delay,  yet  in  Kempimtd  t. 
JKiflMlsy  (S)  that  court  reltased  to  set  aside 
an  execution  taken  out  by  the  plaintiff  for 
the  oosis  of  a  nonsuit,  sued  nut  alter  no- 
tice of  allowance  of  a  writ  of  error,  on  the 
gmond  that  it  could  only  be  brought  for 
delay,  and  the  case  of  B09  t.  Betmeit  (3) 
was  theverelied  6n«  where  this  oowi  decided 
m  a  similar  ground.  The  plaintiff  by  suf- 
isring  a  nonsuit  is  altogether  out  of  court, 
and  Iherebv  waives  any  right  lie  might 
have  to  lake  an  ol^edion  to  the  record, 
bowetev  erroneous  it  might  be,  as  he  could 
never  afterwards  have  a  Judgment  in  his 
fitvonr.  Bar  v.  Bmmeit  is  reported  in  a 
«ote  to  the  case  of  NeweU  v.  Pidg&m  (4) 
In  which  the  court  said  that  they  would 
never  interfese,  either  to  stay  proceedings. 
or  to  set  aside  an  execution^  because  a  writ 
of  error  wns  depending  at  the  suii  of  the 
pbuntiff  on  a  judgment  of  donsnh,  unless 
the  plaintiff  conld  show  he  had  bieug^ 
the  writ  of  error  Ibr  sosne  error  that  conld 
be  pdnted  out,  and  retted  upon  by  his 
connsd. 

That  is  founded  on  a  rule  of  this  court. 
Blade  in  the  rein  of  Elizdbethi  Trin.  Term 
M.  s.  4.  by  which  it  was  ondered;  that  a 
writ  of  error  should  ntft  be  allowed  before 
aome  maniiesteiTOr  be  shown  to  the  court 
in  term  time,  or  m  vaeatbn  to  some  of  the 
justioee,  and  by  them  aHowed,  and  here  it 
Is  only  sworn  that  it  wasbrought  in  ordar 
to  ohiala  a  Una!  decision,  od  a  very  impor- 
tant and  dispnted  point,  and  as  the  plain- 
tiff has  eince  beooine  bankrupt,  it  was  at 
all  events  incombcnt  on  him,  or  bis  attor- 
ney, to  point  out  the  particular  error  ap« 
painnt  on  the  face  of  the  record. 

Mr,  Hwjmmt  €lp«fs,tn  support  oi  his 
rale,  submitted,  that  It  was  quite  dear  that 
a  Writ   of  error  might  be  brongfit  on  a 

CD  &T.R.«»9, 

&;  4  T.  *.  435. 

P)  1  H.  R.  432. 

(4}  1  Str.  ^3.  edited  by  Nolsn. 


judgment  ofaonsnit,  for  b»  JMb  s  AkH4§^ 
m€Hi,  vol.  1.  p.  T44,  it  was  laid  down  th^ 
if  a  pliyntiff  is  ngosuited  at  ninpriu$t  upon 
which  co9Uare  taxed,  end  judgment  givat 
against  himt  yet  he  may  have  a  writ  of 
error  oi|  the  judgment*  and  the  case  of 
Newell  V.  PigdeoH  recognises  that  as  an 
authqrity.  In  B09  Y-  Bm^t  and  Kemp- 
land  V.  maeaiUmf  it  was  not  denied  that  a 
writ  of  error  would  lie  in  such  a  case,  and 
in  the  subsequent  decision  of  the  court  in 
Leveii  V.  Perry  it  was  said,  that  .it  must 
be  confined  to  cases  where  the  party  de- 
clared, thai  it  was  brought  for  the  mere 
puriiose  of  delay.  It  is  clear  that  an  error 
|o  ihct  is  a  good  ground  to  support  a  writ 
of  error,  which  couki  not  appasr  on  ihe 
face  of  the  record,  and  even  if  it  does,  tbf 
plaintiff  is  not  bound  to  point  out  the  na- 
ture of  it,  at  the  time  the  allowance  is 
served,  or  aflterwards  satisfy  the  court  that 
there  is  error.  It  has  neves  been  required  in 
any  case,  and  in  l4»e$i  y.Ptrry  the  previous 
^cases  of  Bqk  v.  BmrnM,  and  Kem^mud  v. 
Moftauiay  were.tmder,  the  consideration  of 
the  court 

j%  I  Ac  Camf .-r-A  writ  of  error*  in  cases 
of  a  civfl  nature,  is  a  writ  of  right,  and  the 
court  into  which  it  is  brought,  cannot  pro- 
ceed to  order  eiecution  to  be  sued  out  in 
the  original  suit,  after  such  writ  has 
been  lodged  with  the  pM^fier  officer.  It 
is  a  writ  founded  on  common  sense,  and 
the  court  is  not  to  Judge  Whether  it  oi^ht 
to  be  allowed  or  not*  For  a  length  of  time 
it  operated  as  a  superaedess  of  es^cntion 
from  the  time  of  its  allowance,  or  notice 
of  its  having  been  sued  out  But  it  was 
afterwards  established,  that  if  it  was  appaf> 
rently  brought  for  the  mero  purpose  of 
delay,  it  is  not  a  supersedeas,  and  that  whe* 
ther  it  was  brought  for  dday  or  not,  migM 
be  establisbed  by  thn  dedarationoC  the  party 
at  the  time.  It  has  beea  long  since  de« 
ddcd,  that  a  writ  of  error  may  be  brought 
00  a  juckpnent  of  nonsuit,  as  in  the  ease  of 
an  irregularity  in  entering  ufi  the  judgment 
There  may,  however,  be  no  ground  of  eitor, 
or  It  may  be  abandoned  by  the  plaintiff's 
.bemg  called  m  court,  or  a  plea  may  have 
beeapleaded,  whichdoesnot  contnin  a  suf- 
ficient answer  to  the  afltidn,'  whicbiiwenid 
not  apply  ton  ^ase  like  ^  pffcsaat,  wbcsi 
the  general  issue  only  waiipWided,  Wheve^ 
howeverrttasro  is  a  total ipulof  probabb 
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Illy  o^  tttof ,  the  court  althbugh  they  trill 
not  pnt  the  party  to  point  out  the  specific 
errors,  yet  they  may  call  oti  him  to  state  in 
ivhat  it  is  supposed  to  consist.  By  the 
mfe  of  Elizabeth  it  seems  that  this  cbart 
would  not  allow  a  writ  of  error  before 
aome  manffest  error  was  shown  them,  either 
by  the  (wrtt  or  his  attorney.  In  this 
case  the  plaintiff*8  attorney  should  have 
itistmfeted' Counsel^  as  to  the  nature  of  the 
«rtbr,  6r  ykhkt  5t  really  was.  Three  cases 
iMtre  been  pressed  on  the  couH,  as  contain- 
ing (?6afiicting  decisions,  and  where  a  de* 
tision  of  this  court  was  relied  on,  as  an 
authority  1n  the  King's  Bench  in  the  time 
of  Lord  Kenydn,  he  used  to  say,  that  h^ 
iihould  hold  by  his  own  watch.  So  here 
the  court  will  rather  be  influenced  by  the 
case  of  Bftr  v.  Bennett,  than  that  of  Letett 
t.  Pern,  and  more  particularly  so,  as  the 
practice  of  each  court  diflfers  iu  material 
respects.  Besides,  the  ground  as  to  the 
decision  of  Bot  ▼.  Bennett,  as  stated  by 
Mr.  Nolan,  in  his  note  to  Newell  r, 
PMgeon,  seems  to  be  well  founded,  and 
therefore  in  a  case  of  this  description,  the 
^urt  will  expect  either  to  have  the  CTound 
bf  error  (Explained  to  them,  or  win  infer 
that  it  was  brought  for  the  mere  purpose 
of  delay.  In  Kempland  v.  Macaulay  the 
Court  of  Klng*s  Bench  appear  to  have  ac- 
ted on  that  ground,  and  the  question  wa$ 
there  ftilly  considered  by  Lord  Kenyon  and 
Mr.  Justice  Butler,  and  the  reasons  for  their 
Judgment  satisfactorily  pointed  out.  Altho* 
in  a  case  of  a  verdict  agaibst  a  defendant, 
he  need  not  specify  thfe  error,  on  which  the 
writ  is  sued  put,  yet  in  this  excepted  case, 
the  plaintHf  is  bound  to  do  so^  i|nd  in  Levett 
V.  Perry  it  does  not  appear  that  Lord  Ken- 
ton was  in  court,  or  that  he  assented  to  th6 
doctrine  there  laid  down,  nor  did  the 
court  assign  any  reasons  fof  so  doing.  The 
balance  of  authority  therelbre  is  agah^st 
that  decision,  and  as  this  case  Is  an  excep- 
tion to  the  general  rule,  and  as  it  is  not  pro- 
bable that  there  is  any  real  ground  of  error, 
and  more  particularly,  as  the  defendant  only 
pleaded  the  general  issue,  this  rule  must 

Ditehdrged.  (5) 
(4)  See MtfttentMUi  v.  GcwH^  5  T.  R.  714. 


1824.      )    JOftKSD!!  V.   UWdON  Aim 
November.  )  xKoruEa. 

Where  defendants  m  rqi>hvm  pleadei 
9e»eral  avowriee  and  eognixauee$f  the  i4* 
iect  of  which  wom  to  try  a  quutiom  of  title, 
%U  oneef  them  alleged  generqlfyf  Ant  <Af 
plaintiff  held,  as  a  yearlg  tenant  to  them 
nnder  a  demke,  ai  a  yearly  rent  paynNe 
quarterly  9  and  that  beeamee  two  qnmien* 
rent  wa$  m  arreart  they  well  uviwed  the 
taking,  ^. :  Held,  that  they  were  entitled 
to  double  eeett  under  the  ttatute  11  Gee*  % 
e\  19.  4.  29. ;  and  the  prothenetary,  an  th$ 
t/^asatien  of  each  ooeii,  may  aliem  fmr  euc^ 
eemful  searches  made  in  registers  and  ether 
public  boohs,  for  the  purpeee  ef  preuing  • 
pedigree, 

Mr,  Setjeani  Peahe  on  •  former  inj^ 
pbtajned  a  mis  nisi  that  the  protlnootary 
might  review  his  tasatioo  of  coats  in  tbiil 
cause,  on  on  affidavit  which  stated  that  thii 
was  an  action  of  replevin  to  try  a  ^etdon 
of  title,  aa  to  who  waa  the  heir  al;  law  o^ 
ooe  Francia  Lidgbird  deceased.  That  Urn 
defendants  had  pleiided  several  avowHaa 
and  cognizances,  under  which  they  claimed 
to  be  entitled  to  distrain^  in  dil^rent  rights^ 
bnt  that  they  had  never  been  in  poesessioil 
of  the  |fremises.  That  the  protbonotarf 
had  tasted  ttoa  their  deiiUe  oosts,  aaiet 
the  statute  1 1  Geo.  S.  e.  i  91  taeel.  tt,,^whioli 
enacted  thai  fratti  the  MIk  June  173S>  It 
shall  be  lawful  Ibr  all  defendants  fti  rapte* 
vin  to  avow  or  make  cqsliiaoee  getteraUy^ 
that  the  plaintiff  in  lepicfvin,  br  ockcr  ta^ 
nant  of  the  lands  and  tenements  #herasik 
aneh  distress  wasmade,  eqjOyed  the  same 
under  a  grant  or  demlae  at  such  a  eertaii 
ji^ent,  during  the  timfe  wherein  tive  rent  dis« 
drained  for  incmred,  which  r«tat  was  then 
and  sUU  remains  due ;  or  Ihat  the  plaea 
where  the  distress  was  taken,  was  part  of 
such  certain  tenements,  held  of  skdi  ho^ 
hour,  lordship,  or  maaor,  for  wiiich  tene* 
ments  the  rent,  neHef,  heriot  or  other  ser^ 
viee  flbtraited  for,  wasat  tfie  time  of  SQ<di 
distress  «nd  atili  temaioB  due;  willioM 
liiriher  setting  forth  the  craiit^  tea««,  de«- 
mise,  or  title  of  such  landlord  or  landlords, 
lessor  or  lesssors,  owner  or  ofwners  eif  SQch 
manor ;  and  if  the  plaiatfflf  or  phdntifi  in 
such  action  shall  become  nonsidt,  discon-* 
tinue  his,  her,  or  their  action,  or  have  jncte- 
ment  eiven  agmii^t  Um,  her»  or  them,  me 
defendant  or  defendants  in  such  renlevin 
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shall  recover  double  costs  of  suit,)  viz.  the 
single  at  440/.  I9. 9(2.  and  QSOL  lOd  1^  a 
moiety  of  such  single  sum,  amounting  in 
the  whole  to  660/.  2.7^-     He  submitted 
that  this  was  not  a  case  which  came  with- 
in the  provisions  of  the  statute,  the  sole 
object  of  which  was  to  secure  to  landlords 
the  recovery  of  rent  by  distress,  as  agiiinst 
their  tenants/ and  not  to  apply  to  questions 
of  tHle.    Ithas4>eenhe1d  in  the 'eases  of 
Xtitlmi  V.  CelHiu,  (l>and  Bulpit  v.  Ciarke 
(9) ,  hot  to  extend  to  a  distress  for  a  rent 
oharge  3  as  it*  was  in  the  nature  of  a  penal 
claim.    And  in  the  cases  of  Leomin$ter 
Ckmai  €&mpany  ▼.  Ncrru,  (3)  and    Tke 
Samtt  T.  CowM,  (4)  where  by  a  canal  act 
the  company  were  authorised  to  take  cer* 
tain  lands  for  the  purposes  of  the  act,  on 
making  certain  payments  either  by  annual 
sums,  or  rents  in  gr6ss,  and  the  persons, 
£rom  whom  the  land  was  to  be  taken,  were 
eifipowered  to  distrain  the  goodsof  the  conw 
pady,  even  off  the  premises,  in  case  of  non- 
payment of  such  sums ; — ^it  was  held  that  an 
avowant  stating  a  distress  under  this  sta- 
tnle  was  nbt  entitled,  on  obtaining  a  verdict 
toddubleeosts,  under  the  statute  11  Geo.  8. 
p.'19: :  80  in  LUnfd  v.  IFtfnfer,  (5)  it  was 
held  not  to  extend  to  a  seizure  for  a  cus- 
tomary heriot,  as  the  statute  must  be  strictly 
eotaatrued,  and  seeniks  to  be  confined  tli  Its 
operaUon  to  faeriot  Service.     Ev^n  ff  the  de* 
feudal^  werei  entitled  to  doable  costs,  they 
shbald^e* calculated  on  the' costs  as  dis« 
tidgtttshed  from  the  disbnraements  made  in 
the  caiAse;  .but  the  prothonotary  has  al« 
lowed  ibr  the  attendance  of  witnesses,  and 
526^  feT'Sterchea  at  churches  and  put>- 
tic  oflBces,  iaorder  to  inspeet  pedigrees,  for 
the  pttvpoae  of  establishing  the  defendants 
title,  as  well:  aS  for  the  attendance  of  an 
offitier  of  the  herald's  college,  to  prove  the 
Tesuk  of  the  searches  made  there.    These 
might  •  be  oonsidered  as  expenses  prepara- 
tor)K  to  the  suit,  and  in  Seoem  v.  OH^ 
ver,  (6)  this  oaurt  directed,  the  prothono* 
tary  lo  review  his  taxation, 'wbnre  he  had 
allowed  for  varioiia  sums  expended  in  ex- 
perii;nent8,  and  a  compcnsatioo  for  loss  of 


(1)  AVUI.  R.  429. 

(2)  lN6wRep.56. 

3)  7  Term  Rep.  500. 

4)  Bos.  &  Pul.  213. 
h)  2  WUI.  R.  28. 

(6)  6  Mo.  935,  S.C.    3 B.  ft  B« 72. 


time  to  scientific  and  professional  men 
employed  in  making  them,  with  a  view  to 
elucidate  the  question  at  issue  between  the 
parties ;  but 

7%e  Cauri  observed,  that  the  present  prac- 
tice as  to  allowing  double  costs  was  agninst 
the  intention  of  the  legislature  at  the  time 
the  statutes  imposing  them  were  passed,  as 
double  costs  must  be  inferred  to  mean  twice 
the  amount  of  the  single,  whereas  U  was 
now  limited  to  only  one  half,  and  that  there 
was  no  reason  assigned,  why  the  disburse- 
ments  should  have  been  severed  from  the 
general  costs,  and  that  the  court  would  not 
interfere  in  a  nioe  question  as  to  splitting 
costs,  and  the  prothpnotary  stated,  that  in 
the  case  of  WhiiehouMe  v.  Peiiii,  where  a 
motion  was  made  to  review  a  taxation  as 
to  charges  made  in  order  to  prove  a  pedi- 
gree, those  only  were  allowed  where  the 
searches  had  proved  successful,  or  were 
material  to  the  cause ;  and  that  JIfr.  •/«<- 
tiee  Heath  observed,  that  the  party  might 
be  ruined  if  all  fruitless  searches  were  to 
be  allowed,  and  that  he  (the  prothonotary) 
had  exercised  his  discretion  accordingly. 
The  rule  was,  therefore,  ordered  to  be 
confined  to  the  question,  as  to  whether  the 
defendants  were  entitled  to  double  costs 
under' the  statute  11  Geo.  3.  c.  19. 

ilfr.  Serjeant  Toddy  now  showed  cause, 
and  submitted  that  the  fifth  avowry 
brought  this  case  expressly  within  the  sta« 
tute,  which  stated  that  the  plaintiff  for  the 
space  of  one  year,  held  the  premises  as 
tenant  to  the  defendants,  under  and  by 
virtue  of  a  certain  demise,  at  the  vearly 
rent  of  16/.  payable  quarterly,  and  that 
because  two  quarters  were  in  arrear,  they 
well  avowed  the  taking,  as  for  and  in  the 
name  of  a  distress.  That  a  rule  had  been 
served  on  the  defendants  to  elect  on  which 
avowr}'  the  judgment  should  be  entered 
up,  and  that  they  had  accordingly  elected 
the  5th,  which  did  not .  apply  to  a  rent 
charge,  as  It  was  framed  in  the  usual  aad 
general  terms  of  an  avowry  for  non-pay- 
ment of  rent. 

JIf r.  Serjeant  Pcake  in  support  of  the 
rule.— Although  the  fifth  avowry  may 
be  framed  in  general  terms,  the  defendants 
cannot,  under  the  circumstances,  be  enti- 
tled to  double  cosU,  as  the  statute  must 
be  construed  strictly,  and  it  is  not  to  be 
inferred  that  double  costs  must  Mlow  as 
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a  matter  of  course^  an<)  more  particularly 
so,  where  the  express  object  of  the  distress 
was  to  try  the  title  of  the  parties,  and  oot  the 
relative  rights  of  landlord  and  tenant.  The 
plaintiff  never  paid  rent  to  the  defendants, 
and  the  object  of  the  legislature  was,  to 
give  a  landlord  double  costs,  where  his 
tenant  had  conducted  himself  obstinately 
or  improperly :  but 

By  the  Court. — Although  a  tenant  may 
be  frequently  placed  in  an  unpleasant  si- 
tuation by  the  different  claims  of  parties, 
under  whom  he  may  occupy ;  still  the  law 
has  prescribed  him  a  remedy  by  filing  a 
bill  of  interpleader,  and  leaving  it  to  the 
contending  parties,  to  litigate  the  disputes 
between  them.  It  is  not  clear,  that  this  is 
not  a  case  which  the  legblature  had  in 
contemplation,  and  to  which  tli»  statute 
was  intended  to  apply.  But  the  words  of 
it  are  so  strong,  that  the  court  have  no 
power  to  exercise  their  discretion,  although 
in  many  cases  it  may  be  a  hardship  on 
the  tenant,  yet  in  others,  where  he  impro- 
perly lends  himself  to  one  of  the  litigating 
parties,  the  case  is  far  different.  But 
coupling  the  statute  and  record  together, 
there  can  be  no  question,  but  that  the  de- 
fendants are  entitled  to  double  costs.  On 
the  face  of  the  record,  the  distress  appears 
to  have  been  taken  for  rent,  and  the  5th 
avowry  alleges,  that  the  plaintiff  held  as 
tenant  to  the  defendants,  at  a  yearly  rent, 
and  that  because  two  quarters  were  in  ar- 
rear  and  unpaid,  they  well  avowed  the 
taking  as  in  the  nanie  of  a  distress  ;  that, 
therefore,  puts  the  case  of  a  rent  charge 
altogetlier  out  of  the  question.  Has  then 
the  plaintiff  been  distrained  on  for  a  rent 
service.  The  record  expressly  alleges  that 
he  has,  and  the  defendants  have  recovered 
a  verdict  against  him.  Although  the  sta- 
tute was  passed  86  years  since,  and  ques- 
tions of  title  must  have  been  frequently 
tried  in  cases  of  this  description,  yet  no 
case  has  occured  where  the  question  as  to 
double  costs  has  been  ever  doubted.  In  the 
case  of  Leomiuiter  Canal  Company  v. 
Coweltf  Lord  Chief  Justice  Eyre  drew  the 
distinction  between  the  remedy  given  by 
the  Canal  Act,  and  11  Geo.  2.  c.  19.;  and 
he  observed  that  the  distress  intended  to 
be  protected  by  the  latter  statute,  was  a 
distress  for  a  certain  rent  directly  reserved 
by  a  hindlord  on  a  demise  theretofore  made. 


in  which  case  the  landlord  may  avow 
generally,  and  is  entitled  to  double  costs. 
Here  the  5th  avowry  has  been  framed  ac- 
cordingly, and  as  the  defendants  have  ob- 
tained a  verdict,  and  elected  to  enter  up 
judgment  on  such  avowry,  it  falls  ex- 
pressly witlvin  the  terms  of  the  Statute. 

Tki$  rmle  therefore  muii  he 
diichargetL 


} 


BKIGOS  r.  BOWBN. 


No 

Where  in  fresspau  for  an  auauU  the 
declaration  contained  two  counts,  one  for 
assaulting  the  plaintiff",  and  the  other  for  a 
false  imprisonment  ^hiek  includes  a  bai^ 
tery^  and  the  jury  found  a  general  verdici 
for  him,  damages  one  shilling;  and  the 
judge  certified  under  43  Eliz,  e.  tf.,  the 
plaintiff  u  thereby  deprived  of  his  costs. 

This  was  an  action  bf  trespass  for  an 
assault.  The  declaration  contained  two 
counts  ;  the  first  for  assaulting  the  plain- 
tiff and  tearing  his  clothes^  the  second^ 
for  a  false  imprisonment. 

Plea — ^Not  guilty. 

At  the  trial,  at  the  last  assizes  at  Bris- 
tol, the  jury  found  a  verdict  for  the  plain- 
tiff, damages  one  shillling,  and  Chief 
Justice  Abbott,  before  whom  it  was  tried, 
certified  under  the  43  Elizabeth,  c.  6  that 
the  damages  amounted  to  one  shilling 
only. 

Mr.  Serjeant  Pell  now  applied  for  a 
rule  to  show  cause,  why  the  prothonotary 
should  not  tax  the  plaintiff  his  full 
costs,  notwithstanding  the  certificate,  and 
endeavoured  to  distinguish  this  case  from 
Wifin  v.  Kincard,  (1)  as  there  the  dedac 
ration  contained  one  count  only,  and  Mr. 
Justice  Chambre  ssud,  that ''  an  imposition 
of  hands,  in  order  to  imprison,  is  a  bat- 
tery ;"  and  here,  as  the  verdict  was  found 
generally,  on  the  whole  declaration^  and  as 
the  second  count  was  founded  on  the 
imprisonment  as  constituting  the  battery, 
the  plaintiff  is  accordingly  entitled  to  his 
costs ;  but, 

ne  Court  held,  that  it  was  immaterial 
whether  the  assault  were  laid  in  one  or  two 
counts,  and  that  as  the  gist  of  the  action 

(1)  3  New  Rq>.  471. 
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WM  founded  on  peraonal  it^wry,  the  judge 
was  perfectly  right  in  acting  as  he  had 
done^  and  coosequently  that  this  rule  must 
be 

Befu$€d, 
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COTTLE  V,  LANGMAN. 


The  plaintiff  having  sued  the  defendant 

for  22/.  lOs.,  for  work  and  labour,  the  lat' 

ter  pleaded  a  set-off  amounting  tol&Ll6M. 

«ll<f.,  but  refused  to  give  the  plaintiff  the 

particulars  until  after  the  commencement 

fif  the  action.     Held  that   the  defendant 

was  not  entitled  to  enter  a  suggestion  on  the 

roll  to  deprive  the  plaintiff  of  his  costs, 

under  the  Bath   Court  oj  Requests  Ad, 

45  Geo.  3.  c.  67.,  alt  hough  a  verdict  was 

found  for  the  latter  for  less  than  lOL,  and 

sulQect  to  an  application,  by  the  defendant 

as  to  the  disallowance  of  costs. 

Mr,  Serjeant  Adams,  on  a  former  day  in 
this  term^  obtained  a  rule  to  show  cause 
why  the  defendant  should  not  beat  liberty 
to  enter  a  suergestiou  on  the  roll  in  this 
cause,  under  the  statute  45  Geo.  3.  c.  67. 
intituled  "  An  Act  for  the  more  speedy  and 
easy  recovery  of  small  debts,  in  ^he  city  of 
Bath  and  liberties  thereof."  He  founded 
his  motion  on  an  affidavit  of  the  defendant^ 
which  stated  that  this  cause  was  tried  at 
the  last  assizes  for  the  county  of  Somer- 
set, when  a  verdict  was  found  for  the  plain- 
tiff by  consent  of  the  defendant,  for  6L  9s. 
as  the  balance  of  the  plaintiff*s  demand 
against  him  -,  but  without  prejudice  to  the 
,  defendant's  application  to  this  court  to  dis- 
allow the  plaintiff  his  costs,  under  the 
47th  section  of  that  statute ;  that  the  res- 
pective places  of  abode  of  the  plaintiff  and 
defendant,  were  within  the  jurisdiction  of 
the  said  court  of  requests,  and  that  there 
was  no  more  due  to  the  plaintiff  from  the 
defendant,  at  the  time  of  the  trial  of  the 
CBuse»  than  61.  9s. 

Mr.  Serjeant  Pell  now  showed  cause, 
on  affidavits  which  stated  that  the  action 
was  brought  to  recover  the  sum  of  22/.  lOt. 
due  to  the  plaintiff  for  work  and  labour ; 
that  the  defendant  pleaded  a  set  off,  and 
delivered  particulars  under  a  judge's  order, 
amounting  to  16/.  16t.  lid.,  and  that 
although  repeated  applications  had  been 


made  by  the  pl«(nt!ff  to  ^  defin^dant  for 
such  account,  that  he  bad  rehired  to  foniish 
it,  and  did  not  do  so  until  after  the  com* 
mencement  of  the  present  action.  The 
learned  Seijeant  submitted,  that  it  was  a 
constant  i^nd  invariably  rule,  that  none  of 
the  Court  of  Conscience  acts  extended  to 
cases,  where  the  sum  recovered  is  reduced 
under  the  limited  amount,  by  means  of  a 
get-off  or  teader.(l) 

Mr.  Seijeant  Adams,  in  support  of  the 
rule,  relied  on  tlie  case  of  Fowitaif^  v. 
Young,  (2)  where  it  was  held,  that  a  debt 
originidly  above  5/.  but  reduced  by  a  par- 
tial payment  below  that  sum,  was  within 
the  exception  of  the  12th  section  of  the 
Southwark  Court  of  Requests  Act,  46  Geo. 
3.  c.  67-  (excepting  any  debt  for  imy  sum 
being  the  balance  of  an  account,  or  de- 
mand originally  exceeding  5/.)  In  Porter 
v.  Philpot  (3)  where  a  demand  for  plumb- 
er's work  and  materials  ^to  the  amount  of 
Hi.  was  reduced  below  5/.  by  the  plaintiff 
taking  and  allowing  for  old  lead  ; — it  was 
held  that  the  plaintiff  was  not  entitled  to 
his  costs,  under  46  Geo.  3.  c.  87. 3  and  in 
Fomin'V.  Oswell,  (4)  where  the  plaintiff 
recovered  less  than  5/.  on  the  balance  of  lyi 
account,  which  contained  items  on  the  de- 
bit and  credit  side,  the  defendant  was 
allowed  to  enter  a  suggestion  on  the  roU, 
to  deprive  the  plaintiff  of  his  costs,  under 
the  statute  39  and  40  Geo.  3.  c.  104.  Here 
however,  the  account  was  all  00  one  side, 
and  resolvable  into  one  principal  demand; 
or  at  all  events,  the  plaintiff  would  have 
been  entitled  to  recover  at  Both,  if  he  had 
brought  his  action  on  the  statute  by  which 
the  jurisdiction  was  given  to  the  court 
there  3  but. 

The  Court  were  clearly  of  opinion,  that 
this  case  fell  within  the  rule  applicable  to 
a  set-off,  and  more  especially  so,  as  the 
plaintiff  had  sworn,  that  he  could  not  ob- 
tain any  particulars  of  the  defendant's  ac- 
cotmt,  until  after  the  present  action  had 
been  commenced  ;  that  it  would  be  an  act 
of  injustice  to  the  plaintiff  to  grant  this 
application,  as  it  did  not  necessarily  fol- 
low, that  the  defendant  would  rely  on 
a  set-off,  so  as  to  reduce  the  plaintiff*^ 

(1)  See2Tidd.7tkied.971. 

(2)  1  Tauut.  60. 

(3)  14  East,  344. 

(4)  IM.ftS.39S. 
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clemand  beTow  lOf.  If  he  had  sued  the 
defendant  under  the  local  act,  he  could 
only  have  recovered  10/.^  and  the  lat- 
ter might  then,  bring  a  cross  action 
against  him  for  the  amount  of  his  set 
off.  The  position  laid  down  by  Mr. 
Tidd,  is  supported  by  a  number  of  decided 
cases^  and  as  the  plaintiff  sued  for  his  ori- 
ginal demand,  and  did  not  know  how  far 
it  might  be  reduced,  the  defendant  having 
refused  to  furnish  him  with  his  account  till 
after  the  action  was  brought,  this  rule 
must  be 

Diicharged, 


LYON  V.  WSLDON  AND  OTBSRS. 


No      a  I 

"here  a  broker  ttho,  under  a  diitreUy 
afiertoardi  appraised  and  valued  the  goods 
distrained,  in  conjunction  with  another 
broher,  and  the  plaintiff  purchased  under 
inch  valuation — held,  that  although  the  dis' 
tress  was  irregular  and  contrary  to  the 
Uatnte  9  Will  and  Mary,  yet  that  it  would 
not  prevent  the  plaintiff  from  acquiring 
a  good  title  to  the  property  so  valued  and 
sold  to  him.  And  where  the  tenant  had  prC' 
viously  to  the  distress  committed  an  act  of 
bankruptcy — held,  that  plaintiff  migfit 
maintain  trespass  against  his  assignees  for 
seizing  the  goods  so  purchased  by  him,  as 
Ihejf  did  not  come  into  the  possessiofi  of  the 
plaintiff  with  the  consent  ojf  the  true  owner ^ 
untii  after  the  latter  had  become  bankrupt, 
a*  the  words  ''  at  the  time  he  shall  become 
bankrupt,"  in  the  statute  21  James  1.  c.  19. 
s,  11.  referring  to  the  act  of  bankruptcy^ 
and  not  to  the  time  when  a  party  shall  be 
duly  declared  a  bankrupt. 

This  was  an   action   of   trespass,    for 

breaking  and  entering  the  plaintiff's  house, 

and  seizing  and  taking  away  his  goods. 

At  the  trial,  before  the  Lord  Chief  Justice 

in  LfOodon,  at  the  sittings  after  last  term, 

it  appeared  that  the  defendants  took  the 

goods,  as  the  assignees  of  Abrahams,  who 

rented    the   house    in    question^    of  one 

Nightingale,  who,  on  the  8th  December 

18S3,  distrained  on  him  for  half  a  yearns 

rent.    That  the  eoods  were  accordingly 

appraised  and  valaed,  and  purchased  by 

the  plaintiff^  who  was  the  fiither-in-law  of 

Abrahans.    That  aboat  A  week  previous 


to  the  distress,  Abrahams  had  been  ren- 
dered to  prison  in  discharge  of  his  bail, 
where  he  lay  more  than  two  months,  by 
which  he  committed  an  act  of  bankruptcy  • 
that  the  plaintiff  allowed  the  wire  and 
family  of  Abrahams  to  continue  in  posses- 
sion during  the  time  of  his  imprisonment, 
and  that  the  distress  and  sale  to  the  plain- 
tiff were  publicly  known  ;  it  also  appeared 
that  a  sworn  broker,  who  was  authorized 
by  Nightingale  to  distrain,  made  the  dis- 
tress by  one  of  his  men,  who  continued  in 
possession  seven  days.  That  such  broker 
and  another  afterwards  appraised  and  va- 
lued the  goods,  and  that  the  plaintiff  pur- 
chased  them  according  to  the  terms  of 
such  valuation,  that  the  rent  due  to  Night- 
ingale was  satisfied  from  the  proceeds,  as 
well  as  the  expenses  of  the  distress.  For 
the  defendant  it  was  objected,  that  the  dis- 
tress was  irregular,  and  that  the  plaintiff 
could  acquire  no  title  in  the  property  he 
had  purchased  under  it,  as  it  was  not  made 
in  conformity  with  the  provisions  of  the 
statute  2  Will.&  Mary,  sess.  1.  c.  5.  s.  2.(1) 
as  the'  broker  who  was  authorized  to 
make  the  distress,  was  one  of  the  appraisers 
and  valuers  of  the  goods.  His  Lordship 
thought  the  objection  fatal,  and  was  about 
to  nonsuit  the  plaintiff,  but  ultimately  left 
it  to  the  jury  to  say  whether  the  goods 
were  fairly  and  bond  fide  in  the  order  and 
disposition  of  Abraiiams  at  the  time  of  his 
bankruptcy,  and  whether  the  distress  and 
sale  were  so  notorious,  as  to  afford  his 

(I)  By  2  Win.  and  Mary,  sess.  1.  c.  5.  s.  2.  it 

if  enacted,  that  where  any  roods  shall  be  di«- 
traiued  for  rent  reserved  aud  due  upon  any  de- 
mise, lease,  or  contract  whatsoever,  and  the  te- 
nant or  owner  of  the  ^oods  distrained  shall  not, 
within  five  days  next  after  such  distress  taken, 
and  notice  thereof  (with  the  cause  of  such 
taking,)  left  at  the  chief  maosiun -house,  or 
other  most  notorious  place  on  the  premi'ies,  re- 

{>levy  the  same  \  In  such  case  the  person  distrain- 
ng^  shall,  with  the  sheriff  or  uudersherifT  of  tl|6 
county,  or  with  the  constable  of  the  hundred, 
parish,  or  place,  where  such  distress  shall  be 
taken,  cause  the  (oods  and  chattels  so  distrained 
to  be  appraised  bv  two  sworn  appraisers  (whom 
such  sheriff,  undershei  itf,  or  constable,  shall 
swear,)  to  appraise  the  same  truly,  according  to 
the  best  of  their  understanding;  and  after  such 
appraisement,  shall  sell  the  same  for  the  best 
price  that  can  be  gotten  for  them  for  satisfaction 
of  the  reut,  and  charges  oi  the  distress,  appraise- 
ment and  sale,  leaving  the  overplus,  if  auy,  with 
the  sheriff,,  ^uaderiheriff^  or  constable,  for  the 
owner's  use. 
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creditors  an  opportunity  of  knowing  that 
the  bankrupt's  property  in  the  goods  had 
passed  from  him  to  the  plaintiff.  They 
founds  that  they  were  Jn  the  possession  of 
the  iMinkrupt  at  the  time  of  the  bank- 
ruptcy, on  which  his  Lordship  directed  a 
Terdict  to  be  entered  for  the  defendants^ 
reserving  leave  for  the  plaintiff  to  move 
to  set  it  aside,  and  that  a  verdict  might  be 
entered  for  him  for  the  value  of  the  goods^ 
in  case  the  court  should  be  of  opinion 
that  he  was  entitled  to  recover. 

Mr.  Serjeant  Pell,  on  a  former  day  in 
this  term^  accordingly  obtained  a  rule  niii^ 
and  submitted,  that  although  the  distress 
might  not  in  strictness  be  regular  under 
the  statute  S  Will.  &  Mary^  sach  irregu- 
larity was  waived  by  the  provisions  of  the 
sutute  11  Geo.  2.  c.  19.  s.  19.  (2)  which 
statute  gives  a  remedy  by  an  action  on  the 
ease,  where  the  irregularity  complained  of 
consists  merely  in  the  omission  of  some  of 
the  forms  required  In  the  conducting  of 
the  distress.  If  that  be  so,  there  can  be 
no  doubt  but  that  the  plaintiff  purchased 
the  property  of  his  son-in-law  bimd  fide, 
and  was  properly  put  into  possession,  and 
more  particularly  so,  as  it  was  notorious 
that  the  latter  was  in  prison,  and  the  dis- 
tress and  sale  were  publicly  known,  and 
in  iMngard  v.  Memier,  (3)  the  change  of 
ownership  was  not  so  notorious  as  in  this 
case,  nor  was  there  any  evidence  there  to 
go  to  the  jury,  that  the  bankrupt  had  ever 
ceased  to  be  the  reputed  owner. 

Mr.  Serjeant  Vanghan  and  Mr.  &r- 
jeant  Crou  now  showed  cause.  It  is  quite 
dear,  that  if  the  person  distraining  is 
afterwards  sworn  one  of  the  appraisers  It 
is  illegal, under  the  statute  9  Will.  &  Mary, 
and  the  terms  of  that  statute  must  be 
complied  with  m  osutt^tif .  The  question 
was  most  properly  left  to  the  jury,  whe- 
ther the  goods  were  in  the  order  and  di^ 
position  of  the  bankrupt  at  the  time  of  the 

(2)  By  11  Geo.  2.  c.  19.  t.  19.  it  ir  enacted, 
<'  toat  where  aay  distress  shaU  be  made  for  any 
kind  of  rent  Justly  due,  and  any  irre^Urit^  shall 
be  afternArds  done  by  the  party  dittraimo^,  or 
his  apnt,  the  ^distress  itself  shall  not  be  there- 
fore deemed  unltwful,  nor  Ae  distrainer  a  tres- 
pasner  ab  initio ;  bat  the  party  a^^ered  may 
recover  satisfaction  for  the  special  damaipe  in  an 
action  of  trespass,  or  on  the  case,  at  the  election 
of  the  plaintiff." 

(3)  1  dam.  &  Crest.  308,  i.  c.  2  P.  Il  R,  495. 


act  of  bankruptcy,  which  took  place  pre* 
vioasly  to  tne  dlsti:ess.  The  plaintiff  never 
took  ]K>ssession  of  the  house  and  goods, 
but  left  the  bankrupt's  wife  and  family  to 
exercise  a  right  of  control  over  them, 
so  that  they  passed  to  his  assignees  under 
the  statute  21  Jac.  c.  19.  s.  11.  In  Jomee 
T.  Dwyer,  (4)  there  was  a  complete  trans- 
fer of  the  possession  before  the  bank- 
ruptcy ;  here,  however,  the  surrender  of 
the  bankrupt  to  prison  over-reached  the 
distress;  and  even  if  it  were  l^al,  and 
the  property  sold  under  it  passed  to  the 
plaintiff,  yet  he  allowed  the  bankrupt  to 
continue  in  possession  as  the  reputed 
owner,  and  it  is  quite  clear  that  the  pro- 
perty was  in  him  at  tlie  time  of  the  act  of 
bankruptcy ;  Lmgkam  ▼.  i^t^^s  (5)  was 
intended  to  meet  a  case  of  this  descriptwn, 
where  the  bankrupt  must  under  the  ctr- 
cumsrances  be  taken  to  have  such  a  pos- 
session as  to  be  the  true,  or  at  least  the 
reputed  owner,  at  the  time  of  the  bank- 
ruptcy. 

Mr.  Serjeant  Pell  and  Mr.  Serjeant 
Wilde,  in  support  of  the  rule,  were  stopped 

The  Court.— Two  questions  have  been 
raised  and  insisted  on,  as  to  whether  the 
plaintiff  was  originally  entitled  to  recover, 
or  whether  he  can  now,  after  all  tlie  cir- 
cumstances ha%'e  been  brought  before  the 
court,  be  allowed  to  have  a  verdict  entered 
for  him,  although  the  jury  found  for  th^ 
defendants  at  the  trial.  It  has  been  con- 
tended, in  the  first  place,  that  there  was 
an  irregularity  in  the  conducting  of  the 
distress,  so  as  to  render  it  wholly  inopera- 
tive, and  to  convey  no  right  to  the  plain- 
tiff, who  purchased  goods  taken  under  it. 
The  statute  2  Will.  &  Mary,  was  only  ad- 
verted to  at  the  trial  5  but  the  legislature 
in  passing  the  11  Geo.  52.  c.  19.  provided, 
that  where  in  case  of  a  distress  made  for 
any  kind  of  rent  justly  due,  an  irregularity 
in  proceeding  imder  it  does  not  render  the 
party  distraining  a  trespasser  ab  mitio  ; 
trespass,  therefore,  will  not  lie  for  an  irre- 
gular distress,  where  the  irregularity  com- 
plained of  is  not  in  itself  an  act  of  tres- 
pass, but  consi.^ts  merely  in  the  omission 
of  some  of  the  forms  required  in  conduct- 
ing the  distress ;  and  although  the  broker 

(4)  15  East,  21. 

(5)  1  Bos,  ^  PttU  82. 
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distraining  in  UiLi  case  acted  improperly, 
by  assisting  another  in  the  appraisement 
and  valuation  of  the  goods,  yet,  under 
the  latter  statute,  such  an  irregularity  or 
impropriety  will  not  prevent  the  plaintiff 
from  acquiring  a  good  title  in  the  pro- 
perty so  valued  and  sold  to  him.  The 
case  of  Wallace  v.  King,  (6)  seems  to 
be  decisive  as  to  this  point  ;  that  was 
au  a<:tion  for  selling  goods  distrained  for 
rent  in  arrear,  before  five  days  had  ex- 
pired nen^t  after  the  distress  and  notice, 
and  the  declaration  contained  a  count  in 
trover,  on  which  the  plaintiff  obtained  a 
verdict  J  and  the  courts  were  clearly  of 
opinion,  that  such  a  count  could  not  be 
supported,  it  not  being  a  remedy  which 
could  be  pursued  since  the  stat.  11  Geo.  2. 
c.  19.,  as  it  tended  to  place  the  landlord  in 
the  same  situation  as  before  the  passing  of 
the  act,  by  considering  him  as  a  trespasser 
ab  imiio;  applying  that  principle  to  the 
words  of  the  statute  itself,  it  furnishes  a 
complete  answer  to  the  first  objection.— 
With  res[)ect  to  the  second,  as  to  whether 
the  property  in  question  was  in  the  order 
or  disposition  of  the  bankrupt,  so  as  to 
bring  it  within  the  meaning  of  the  statute 
521  Jac.  c.  19.  s.  11.,  there  were  many 
difficulties  and  perplexities  at  the  trial. 
He  was  certainly  the  true  owner  on  the 
day  he  went  to  prison,  and  continued 
so  until  the  distress  was  put  in,  but  his 
right  was  afterwards  divcsied  by  the  ap- 
praisement and  sale  that  took  place  under 
it.  Besides,  it  appeared  that  the  purchase 
was  made  (H>nd  Jide  by  the  plaintiff,  but 
that  he  permitted  the  wife  and  family  of 
the  bankrupt  to  remain  in  possession,  and 
have  the  same  order  of  the  property  as  they 
had  before,  and  so  the  jury  found.  It  is 
f]uite  clear,  that  if  goods  are  kept  in  the 
order  or  disposition  of  a  bankrupt  after  an 
act  of  bankruptcy,  they  pass  to  his  assig- 
nees under  tlie  statute  of  James,  if  not, 
that  statute  would  have  very  little  effect, 
as  its  operations  might  be  altogether  de- 
feated by  secret  acts  of  bankruptcy.  Still, 
however,  it  is  a  fair  question,  whether  the 
11th  section  of  that  statute  ought  not  to 
have  a  more  extended  construction  than 
the  words  of  it  will  expressly  allow  ?  It 
only  applies  to  cases  where  goods  are  in 
the  possession  of  the  bankrupt,  by  the 

(4)  1  H.  Bluck,  13. 


consent  of  the  true  owner,  at  mek  Hme 
a$  he  thall  become  bankrupt,  but  the 
preamble  professes  to  afford  relief  to  cre- 
ditors against  such  as  shall  become  bank- 
rupts. It  may  be  said  therefore,  that  the 
11th  section  may  be  taken  to  extend  to 
goods  which  may  come  into  the  hands  of 
the  bankrupt,  although  he  was  not  in 
the  actual  possession  at  the  time  of  the 
bankruptcy,  i^o  it  may  be  contended 
that  the  words  ''  shall  become  bankrupt,** 
can  only  apply  where  a  party  has-  been 
duly  declared  a  bankrupt;  but  they  must 
refer  to  the  time  when  an  act  of  bank- 
ruptcy was  committed,  and  that  must  be 
the  known  and  actual  interpretation ; 
and  it  would  not  only  be  against  all  au- 
thority, but  give  such  words  a  most  un- 
warranted construction,  if  they  should  be 
limited  to  the  time  when  the  party  is  de- 
clared to  be  a  bankrupt.  The  cases,  there* 
fore,  which  have  been  decided,  as  to  the 
construction  of  this  statute,  do  not  appear 
to  be  applicable  to  this  case,  as  they  only 
apply  where  goods  are  left  in  the  posses- 
sion of  the  bankrupt,  by  the  consent  of  the 
true  owners,  before  such  person  shall  have 
become  bankrupt,  or,  at  all  events,  at  such 
time  as  he  shall  become  so.  In  Janet  v. 
Dwyer,  the  seller  of  the  goods  became 
bankrupt  nine  days  after  the  transfer  was 
made.  So  in  Linyham  v.  Briggs,  the  fur- 
niture was  left  in  the  hands  of  the  bank- 
rupt before  he  committed  an  act  of  bank- 
ruptcy. Here,  however,  the  goods  were 
not  in  the  order  or  disposition  of  the  bank- 
rupt, with  the  consent  of  the  plaintiff,  be- 
fore or  at  the  time  of  his  bankruptcy,  as 
he  did  not  become  a  purchaser  until  after 
the  bankruptcy,  nor  did  he  make  the  pur* 
chase  for  the  benefit  of  the  bankrupt,  but 
to  prevent  his  wife  and  family  from  be- 
coming destitute  or  being  left  without  any 
means  of  support.  The  bankrupt  was  not 
the  apparent  owner  at  the  time  he  became 
bankrupt:  when  he  was  surrendered  to 
prison  he  was  the  lawful  owner,  but  as  the 
distress  by  his  landlord  was  made  before 
the  assignees  interfered,  he  had  a  right  to 
take  possession  of  the  goods,  either  aa 
against  the  bankrupt  or  his  assignees.  The 
rule,  therefore,  for  entering  a  verdict  for 
the  plaintiff  for  the  value  of  the  goods, 
must  be  made 

Abtohte. 
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ji  writ  of  fabBJudgmetd  doa  not  He  to 
the  Court  oj  Commoti  PUettfrom  a  court 
o^  oofueienoe ;  when  therefore  euch  a  writ 
wai  brought  under  the  Southwarh  Court  of 
Requette  AcU,  46  Geo.  3.  c.  87-  and  4 
Oeo.  4.  c.  123.,  the  former  court  directed 
it  to  be  tent  bach  by  a  writ  of  procedendo. 

This  was  a  writ  of  folse  jiidgment,  the 
proceedings  in  which  were  as  follows  : 

George  the  Fourth,  by  the  grace  of  God, 
&c.  to  the  sheriflf  of  Surrey,  greeting — If 
Peter  Scott  shall  give  yon  securitj'  to  pro- 
secute his  suit,  then  taking  with  you  fonr 
discreet  and  lawful  knights  of  yonr  coun- 
ty, you  go  in  person  to  the  Court  of  Re- 
quests for  the  town  and  borough  of  South- 
Wark  and  eastern  half  of  the  hundred  of 
Britton,  in  the  eounty  of  Surrey,  and  in 
open  court,  there  cause  the  plaint  to  be 
recorded,  which  was  in  the  said  court 
Without  our  writ,  between  Richard  Bye 
and  the  said  Peter,  of  a  plea  of  debt  as  It 
is  said,  whereih  the  said  Peter  complains 
that  false  judgment  hath  been  given  against 
him  in  the  said  court ;  an3  that  you  have 
the  said  record  before  our  justices  at  West- 
minster, in  eight  dayd  of  St.  Hilary,  under 
your  seal  and  the  seals  of  four  lawful  men 
bt  the  said  court,  of  such  as  shall  be  pre** 
sent  at  the  said  record,  and  summon  by 
good  summoners,  the  aforesaid  Richard, 
that  he  be  then  there  to  hear  the  said 
l^cord,  and  have  you  there  the  summon- 
ers, the  names  of  the  said  four  men,  and 
this  Writ.  Witness,  &«:. 

The  sheriff  made  his  return  as  follows  : 
"  By  virtue  of  this  writ  to  me  directed,  I 
have  been  to  the  court  within  written,  and 
have  in  full  court  there  caused  the  plaint 
wfthlni  mentioned  to  be  recorded,  which 
record  appears  in  the  schedule  hereto  -an- 
nexed, and  I  have  the  said  record  before 
the  justices  of  the  lord  the  king  within 
written,  at  the  day  and  place  within  men- 
tioned. Under  my  seal  and  the  seals  of 
J.  B.,  W.  R.,  J.  R.,  and  H.  R ,  lawful  men 
of  my  county,  who  were  present  at  the 
said  record,  and  I  have  prefixed  the  same 
day  to  the  said  parties,  that  then  they  may 
be  there  ready  to  proceed  on  the  said  plaint 
as  within  I  am  commanded. 

C.  H.  TuBNBB,  Esq.  Sheriff. 


The  plaint  was  as  follows  s 
Town  and  borough  of  Southwarh,  to 
tt^tf. — At  the  Court  of  Requests  established 
and  empowered  by  various  acts  of  parlia- 
ment for  the  recovery  of  small  debts  in 
the  town  and  borough  of  Southwark,  and 
the  eastern  half  of  the  county  of  Surrey, 
held  at  the  court-housie,  in  the  parish  of 
St.  Mary  Magdalen,  Bermondsey,  in  the 
county  of  Surrey,  and  near  to  the  said 
town  and  borougli  in  the  said  county,  and 
within  the  jurisdiction  of  the  same  court, 
on  Wednesday  the  twenty-sixth  day  of 
November,  In  the  fourth  year  of  the  reign 
of  otir  sovereign  lord  George  the  Ponrtb, 
&C.  and  in  the  year  of  our  Lord,  one  thoti* 
sand  eight  hundred  lind  twenty-three,  be- 
fore S.  L.,  J.  B.,  W.  R.,  J,  R.,  and  H.  R., 
commissioners  lawfully  appointed  to  ad- 
minister the  powers  of  the  said  act  for  the 
more  speedy  recovery  of  small  debts,  within 
the  jurisdiction  of  the  said  court  as  afore^ 
said,  at  that  court  comes  Richard  Bye  in 
his  proper  person,  and  complains  of  Peter 
Scott,  for  that  whereas  the  said  Peter  being 
an  inhabitant  within  the  said  eastern  hau 
hundred,  and  within  the  jurisdiction  of  the 
said  court,  was  and  is  iridebted  to  him  the 
said  Richard,  in  the  sum  of  two  pound^^ 
eleven  shillings,  and  four^pence,  which  the 
said  Peter  refuseth  to  pay  him  the  said 
Richard,  although  often  requested  so  to  do, 
whereupon  the  said  Richard  prays  that  the 
summons  of  the  same  court  may  be  made 
to  him  against  the  said  Peter  in  the  plea 
aforesaid,  and  it  is  granted  to  him  in  these 
words,  that  is  to  say, 

No.  61.  Geo.  4.  Rex,  Friday,  Court  of 
Requests  for  the  town  and  borough  of 
Southwark  and  eastern  half  of  the  hun- 
dred of  Brixton,  in  the  county  of  Surrey. 

To  Peter  Scott — You  are  hereby  sum- 
moned, and  in  his  malesty's  name  strictly 
enjoined  and  commanded  personally  to  be 
and  appear  before  the  commissioners  of  the 
said  court  at  the  court-house  in  Crosby- 
Row,  King-street,  Snow-fields,  South- 
wark, on  Friday  next,  precisely  at  a 
quarter  before  eleven  of  the  clock  in  the 
forenoon,  to  answer  the  demand  of  Richard 
Bye,  for  a  debt  owing  by  you.  Herein  fail 
not.  Dated  this  26th  day  of  DecemlMTj 
18?3.    By  the  Court, 

S.dndM.j  derka. 

And  upon  tUA  M  i»  lo  And  by  the  same 
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oouTt  commuded  to  J.  F.  esq.  the  bailiff 
of  the  same  court  that  be  serve  and  deliver 
the  said  sammons  to  the  said  Peter,  at  his 
usual  place  of  residence,  so  that  he  appear 
at  the  same  court  on  the  day  named  in  the 
said  summons,  to  answer  the  said  Richard 
in  the  plea  of  his  said  plaint ;  the  same  day 
is  given  in  and  by  the  same  court  here  to 
the  said  Richard,  to  be  there,  &c.  At  which 
said  court,  to  wit,  the  Court  of  Requests 
aforesaid,  held  at  the  said  court-house, 
borough,  and  within  the  jurisdiction  of  the 
same  court,  on  Friday  the  twenty-eighth  day 
of  November,  in  the  said  fourth  year  of 
our  said  lord  the  king,  before  the  before* 
named  S.  L.,  J.  B.,  W.  R,  J.  R.,  and  H.  R., 
commissioners  of  the  same  court,  comes 
the  said  Richard  and  offers  himself 
against  the  said  Peter  in  the  plea  of  the 
said  plaint,  whereupon  the  said  Peter  being 
solemnly  called  and  not  appearing,  the  said 
Richard  prays  that  the  said  Peter  may  be 
attached  for  contempt,  and  it  is  granted  to 
him  in  these  words  :  Friday — Geo.  4.  Rex, 
Court  of  Requests  for  the  town  and  borough 
of  Southwark,  and  eastern  half  of  the 
hundred  of  Brixton,  in  the  county  of  Sur- 
rey. At  a  court  hokkn  on  Friday  the  S8th 
day  of  Novemlier  18*23,  at  the  court- 
house, Crosby-row,  King-street,  Snow- 
fields,  Southwark. 

Mr.  Peter  Scott — It  appearing  to  this 
court  that  you  have  been  duly  summone<l  to 
attend  here  this  day  to  answer  the  demand 
of  Richard  Bye  for  a  debt  owing  by  you, 
and  although  duly  called,  came  not  -,  you 
are  therefore  attached  for  contempt,  and 
are  hereby  peremptorily  commanded  per- 
sonally to  be  and  appear  before  the  com- 
missioners of  the  court  aforesaid,  at  a  court 
to  be  holden  on  Tuesday  the  ^  December 
1883,  at  12  at  noon  precisely,  at  the  court- 
house aforesaid,  to  hear  and  abide  such 
order  as  shall  be  then  made,  touching  such 
demand.  Herein  fail  not,  as  in  case  of  de- 
fault, execution  will  immediately  issue  for 
such  debt  as  shall  be  awarded  against  you 
together  with  costs.    By  the  Court, 

S.  and  M. 

Then,  after  directing  the  bailiff  of  the 
court  to  serve  the  attachment  on  the  said 
Peter,  the  plaint  proceeded  as  follows :  At 
vfhlch  said  next  court,  to  wit,  the  Court  of 
Requests  aforesaid,  held  at  the  said  court* 
house^  and  within  the  jurisdiction  of  the 


same  court  on  Tuesday  the  seeofld  of  Be* 
cember  in  the  said  fourth  year  of  our  said  K>rd 
the  king,  before,  (kc.  [as  before]  comes  the 
said  Richard  and  offers  himself  against  the 
said  Peter,  in  the  plea  of  the  said  plaint, 
'whereupon  the  said  Peter  being  solemnly 
called  comes  into  the  same  court  here  in 
his  own  proper  person,  and  thereupon  the 
said  Richard  declares  here  in  the  same 
court  againt  the  said  Peter  on  the  plea  of 
his  said  plaint,  and  saith  that  the  said  Peter 
being  an  inhabitant  within  the  said  eastern 
half  hundred  and  within  the  jurisdiction  of 
the  same  G<nirt,  became  and  was  and  is 
justly  and  truly  indebted  to  him  the  said 
Richard  in  the  sum  of  two  pounds,  eleven 
shillings,  and  four-pence  as  aforesaid,  and 
the  commissioners  of  the  said  court  duly 
appointed  and  sworn,  according  to  the  sta- 
tute in  that  case  made  and  provided,  hav- 
ing heard  all  and  eveiy  the  matters  and 
things  which  the  said  Peter  can  allege  in 
his  defence  touching  the  said  claim  or  the 
said  Richard,  do  adjudge  and  order  as  fol- 
lows : 

Court  of  Requests  for  the  town  and  bo- 
rough of  Southwark,  and  eastern  half  of  the 
hundred  of  Brixton,  in  the  county  of  Sur- 
rey, between  Richard  Bye,  plaintiff,  and 
Peter  Scott,  defendant.  Upon  hearing  the 
parties  at  a  court  holden  on  the  second  of 
December  1883,  it  is  adjudged  that  a  debt 
of  fifty-one  shillings  and  four  pence  is  due 
from  the  said  Peter  to  the  suid  Richard, 
and  it.  is  ordered  that  the  said  Peter  do 
within  seven  days  now  next,  pay,  between 
the  hours  of  nine  and  two  o'clock,  to  the 
clerk  of  this  conrt,  at  the  public  office  in 
Bowling-green-lane,  King-street,  South- 
wark, for  the  use  of  the  said  Richard,  the 
said  debt,  together  with  thirteen  shillings 
and  six-pence  costs;  and  it  is  further  order- 
ed that  upon  defoult  made  therein,  the 
clerks  of  this  court  do  forthwith  issue 
execution  against  the  body  of  the  said 
Peter  for  the  said  debt  and  costs  together 
with  the  costs  of  such  execution  and 
officers*  fees.    By  the  Court, 

S.  and  M. 
Which  said  debt,  costs,  and  charges,  in 
the  whole  amount  to  three  pounds,  four 
shillings,  and  ten-pence.     And  the  said 
Peter,  in  merc}%  &c. — ^And 

Thereupon,  the  said  Peter  said  that 
although  it  is  stated  and  idl^ed  in  and  by 
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the  said  record  (amongst  other  things)  in 
Bubetance,  that  at  the  said  Court  of  Requests 
held  at  the  said  court-house,  and  within  the 
jurisdiction  of  the  same  court,  on  Tuesday 
the  second  of  December,  in  the  said  fourth 
year  of  our  said  lord  the  king,  before  the 
commissioners  of  the  same  court,  (naming 
them)  came  the  said  Richard  and  oftered 
himself  against  the  said  Peter  in  the  plea 
of  the  said  plaint,  whereupon  the  said  Pe- 
ter being  solemnly  called  came  into  the 
same  court  there  in  his  proper  person,  and 
thereupon  the  said  Richard  declared  there 
in  that  same  court  against  the  said  Peter  on 
the  plea  of  his  said  plaint,  and  said  that 
the  said  Peter  being  an  inhabitant  within 
the  said  eastern  half  hundred  and  within 
the  jurisdiction  of  the  same  court,  became 
and  was  then  justly  and  truly  indebted  to 
the  said  Richard  in  the  sum  of  two  pounds, 
eleven  shillings,  and  four  pence,  as  afore- 
said, yet  it  is  not  stated  or  alleged  in  and 
by  the  said  record  how  or  m  what  man$ier 
the  said  Peter  became  and  was  so  indebted 
to  the  said  Richard  as  aforesaid,  or  for  or 
upon  what  occasion  the  said  supposed 
debt  was  owing  or  founded,  or  whether  the 
said  supposed  debt  was  not  the  balance  of 
an  account  or  demand  originally  exceeding 
live  pounds  i  and  also  in  this,  to  wit,  that  it 
does  not  appear  in  and  by  the  adjudication 
and  order  of  the  said  commissioners  that 
the  said  Peter  was  found  to  be  a  person 
residing  or  inhabiting  within  the  said  east- 
ern half  hundred  or  within  the  jurisdiction 
of  the  same  court ;  and  also  in  this,  to  wit, 
that  it  does  not  appear  in  or  by  the  said 
record,  that  before  the  issuing  or  service 
or  delivery  of  the  said  summons  therein 
mentioned  for  the  appearance  of  the  said 
Peter  in  the  said  Court  of  Requests,  in  the 
plea  of  the  plaint  aforesaid,the  said  Richard 
deposited  with  the  clerk  or  clerks  of  the 
said  court  for  the  said  supposed  debt  of 
two  pounds,  eleven  shillings  and  four- 
]>ence,  the  sum  of  ten  shillings  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided  3  and  also  in  this,  to  wit, 
that  hy  the  record  aforesaid  it  appears  that 
the  judgment  aforesaid,  in  form  aforesaid 
given,  was  given  for  the  said  Richard 
against  the  said  Peter,  whereas  by  the  law 
of  the  land  the  said  judgment  ought  to 
have  been  given  for  the  said  Peter.  The 
said  Richard  said  that  the  said  record  %vaB 


in  no  wise  vicious  or  defective  nor  the 
judgment  fabe,  and  prayed  that  the  court 
here  might  proceed  to  the  examination  of 
the  record,  and  u  day  was  thereupon  given 
to  the  parties  here. 

JIfr.  SerfeatU  LawtSy  in  support  of  the 
writ,  after  referring  to  the  statutes  4(iGea. 
3.  c.  87.*  and  4  Geo.  4.  c.  1S3.,  as  extend- 
ing the  jurisdiction  of  the  Court  of  Re- 
quests for  the  borough  of  Southwark ;  sub- 
mitted that  as  the  latter  statute  repealed  a 
clause  in  the  46  Geo.  3.  by  which  the  par- 
ties were  prohibited  from  removing  their 
causes,  by  ceriiorari,  or  otherwi^,  this 
court  have  clearly  jurisdiction,  and  that  a 
writ  of  false  judgment  will  consequently 
lie. 

like  Court  referred  to  the  case  of  Groat- 
velt  V.  BunceU,  (1)  in  the  report  of  which 
Lord  Holt  is  sUted  to  have  held^  ''  That 
wl'.enever  a  new  jurisdiction  is  erected  by 
act  of  parliament,  and  the  court  or  judge 
that  exercises  this  jurisdiction^acts  asa  court 
or  judge  of  record,  according  to  the  course 
of  the  common  law,  a  writ  of  error  lies  on 
their  judgment ;  but  that  when  they  act  in  a 
summary  method,  or  in  a  new  course  dif- 
ferent from  tiie  common  law,  there  a  writ 
of  error  lies  not,  but  a  certiorari,"* 

That'  is  the  only  authority  to  be  found 
in  support  of  such  a  position.  In  Fits- 
herbert'i  Natnra  Brevinm,  18,  it  is  laid 
down  that  after  judgment  given  in  a  coun- 
ty court^or  court  baron,  a  writ  of  fiilse 
judgment  lies  to  the  courts  at  Westmin- 
ster to  re-hear  and  review  the  causCj  and  in 
Finch' »  Law,  4S4,  it  is  laid  down  ge- 
nerally that  false  judgment  is  upon  error 
in  a  base  court,  and  Mr.  Justice  Black- 
stone  in  his  Commeniariet,  vol.  3.  p. 
407.  draws  a  distinction  between  pro- 
ceedings in  a  court  of  record,  or  one  which 
is  not,  and  observes  that  in  the  former  a 
writ  of  error  lies,  but  to  amend  errors  in 
the  latter,  a  writ  of  false  judgment,  and  in 
Cohe  Littleton,  268,  (b.)  it  is  said  that 
judgment  must  regularly  begiven  by  judges 
of  record,  and  in  a  court  of  record,  and  not 
by  any  other  inferior  judges  in  base  courts, 
for  that  therefrom  a  writ  of  false  judg- 
ment lies. 

Here  although  the  court  is  created  by 
statute,  the  commissioners  may  be  assimi- 

(1)  1  Salk.  263.  s.  c.  2  Lord  Raym.  213.  Cartii. 
421.  Com.  76. 
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lated  to  suitors  in  the  county  court.  At 
all  events  the  proceedings  were  had  accord- 
ing to  the  course  of  common  law,  and.  the 
late  statute  of  the  4  Geo.  i-.  was  passed  to 
restore  its  appellant  jurisdiction,  as  it  repeals 
the  proceedings  by  supersedeas  or  certiorari, 
as  given  by  46  Geo.  3.  Besides  the  plaint 
is  in  the  nature  of  an  original  writ,  and 
the  declaration  must  be  framed  as  in  an 
ordinary  proceeding  at  law,  and  judgment 
is  given  as  in  the  usual  proceedings  in  a 
civU  action,  and  the  whole  of  the  proceed- 
ings are  set  out  on  the  face  of  the  record, 
which  is  now  sought  to  be  removed.  If 
this  be  so,  there  can  be  no  question  but  that 
they  are  invalid  and  erroneous,  as  the  plaint 
is  in  general  terms,  and  does  not  specify 
the  nature  of  the  complaint,  or  the  consi- 
deration for  the  debt.  In  Sparks  v.  Job- 
her, {9)  it  was  held  that  a  declaration  fram- 
ed in  so  general  terms  was  altogether  insuf- 
ficient, as  it  did  not  specify  the  cause  of  ac- 
tion ;  and  the  cases  of  Wyatt  v.  Effingt<my{3) 
and  Davy  v.  Baker,  {'i)  are  to  the  same 
effect. 

Mr.  Serjeant  Taddy,  contra,  admitted, 
that  the  declaration  was  substantially  bad, 
but  insisted,  that  since  the  existence  of  a 
Court  of  Conscience,  which  has  been  esta- 
blished so  long  ago  as  the  reign  of  James  the 
First,  a  writ  of  false  judgment  never  appear- 
ed to  hare  been  brought.  Here  the  sheriff 
is  commanded  by  the  writ  to  attend  in  per- 
son at  the  Soutliwark  borough  court,  taking 
with  him  four  knights  of  his  county ;  that 
is  in  conformity  to  tlie  form  of  the  wTit  in 
Fitzherbert,  and  can  only  apply  to  a  court 
baron,  or  the  county  or  hundred  court. 
At  all  events,  the  writ  will  only  lie  to  a 
base  court,  which  must  be  considered  as 
courts  of  the  latter  description;  and  Dr. 
GroenveWs  case  is  expressly  in  point,  to 
show  that  wherever  a  new  jurisdiction  is 
given  by  statute,  a  writ  of  error  only  lies. 

By  tlie  Court. — We  have  no  difficulty  in 
saying  that  in  this  case  a  vnrit  of  false 
judgment  does  not  lie.  If  it  did,  however 
trimng  the  matters  in  dispute  might  have 
been  in  the  court  below,  if  this  writ  could 
be  supported,  obstinate  persons  would  be 
continually  issuing  them,  and  put  the  party 

(2)  2  Lard  Raym.  1450. 

IS)  2  Lord  Raym.  1410.  s.  c.  1  Str.  637. 

(4)  4  Borr.  2472. 

C.Pl. 


to  all  the  expense  and  delay  which  it  was 
manifestly  the  object  of  the  legislature  to 
prevent.  A  court  of  requests  does  not 
proceed  on  the  principle  of  a  court  of  com- 
mon law,  nor  can  it  be  considered  as  such. 
It  would,  therefore,  be  altogether  absurd 
to  remove  a  judgment  of  that  court  here, 
as  we  can  only  decide  on  the  principles  of 
the  common  law.  A  court  of  requests  is 
in  the  nature  of  a  court  of  equity,  and 
was  established  for  the  purpose  of  conve- 
nience, and  saving  an  unnecessary  expense 
and  delay  to  its  suitors.  In  all  cases  of 
debt  within '  its  iurisdiction,  the  commis- 
sioners  have  an  equal  right  to  exercise 
their  authority  as  a  court  of  equity  has. 
It  cannot  be  supposed  for  a  moment,  that 
we  are  to  know  the  principles  on  whicli 
such  a  court  might  act;  it  is  sufficient  for 
us  to  know  the  principles  of  the  common 
law,  and  by  which  alone  wc  must  be 
guided.  If  we  applied  those  principles  in 
the  present  case,  it  would  be  directly 
against  the  statute  by  which  the  court  be- 
low was  constituted.  Although  a  defen- 
dant may  there  plead  in  his  defence  as  in 
this  court,  he  may  still  allege  other  grounds 
to  prevent  the  plaintiff  from  proceeding,  and 
the  court  might  enjoin  the  latter  from  so 
doing,  which  would  be  in  the  nature  of  an 
injunction  in  a  court  of  equity,  and  we 
have  no  means  of  forming  an  opinion  by 
what  motives  the  court  below  might  have 
been  actuated.  Can  we,  therefore,  direct 
the  proceedings  in  such  a  court  to  be  con- 
formable to  those  of  the  common  law,  when 
it  is  founded  on  a  different  basis  ?  Although 
a  doubt  may  be  created,  as  the  statute  4 
CJeo.  4.  repeals  the  46  Geo.  8.  c.  37.,  as  far 
as  it  proliibits  the  parties  from  removing 
causes  by  certiorari  or  otherwise,  still,  if  the 
court  below  has  a  right  to  exercise  an  equi- 
table jurisdiction,  an  appeal  may  be  made 
to  a  court  of  equity,  on  a  writ  of  certiorari 
issued  out  of  that  court,  as  w^eD  as  the  Court 
of  King's  Bench,  and  it  might  be  fit  that  the 
former  court  might  review  the  proceedings. 
But  this  Court  is  not  empowered  to  do  so, 
either  on  principle  or  by  authority.  Fttz- 
fterbert,  in  his  Natura  Brevium,  in  treating 
of  the  writ  of  false  judgment,  states  the  dif- 
ferent cases  to  which  it  may  apply,  viz. — 
that  It  lies  to  any  hundred  court,  .county 
court,  and  court  baron,  and  if  it  had  applied 
to  any  otlier  court,  he  would  have  expressed 
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himself  differently ;  and  it  must  be  observed, 
that  all  those  courts  prooeed  on  the  princi- 
ples of  common  law,  and  consequently,  that 
the  courts  above  are  entitled  to  judge  of  the 
principles  ^ou  which  they  have  proceeded. 
Although  Lcrd  Coke  and  Sir  William  Blacks 
stone  have  laid  it  down  generally  that  this 
writ  lies  from  any  base  court,  yet  they  have 
referred  to  Fitzherbert  as  their  authority, 
who  has  confined  it  to  the  three  species  of 
courts  just  enumerated.  These  were  the 
only  base  courts  where  the  pleadings,  evi- 
dence, and  judgment  were  subject  to  the 
rules  of  common  law.  This  Court,  there- 
fore, might  have  jurisdiction  to  review  the 
judgments  of  such  courts.  The  doctrine  of 
Lord  Holt,  in  Dr.  GroenveWs  case,  is  not  dis- 
tinguishable from  the  principle  on  which  we 
must  now  act,  seeing  that  wherever  a  new 
jurisdiction  is  given,  and  the  court  exercis- 
ing it,  act  in  a  new  course  different  from  the 
conmion  law,  a  writ  of  error  lies  not,  but  a 
certiorari.  It  is  evident  Ihat  a  court  of  con- 
science does  not  act  accordii^  to  the  course 
of  the  common  law,  as  pleadings  in  writing 
arc  not  required,  and  the  parties  tliemselves 
may  be  examined  as  witnesses ;  no  decla- 
ration is  necessary,  and  the  court  may  pro- 
nounce what  judgment  may  seem  fit  to  them. 
That  must,  of  necessity,  imply  a  different 
course  of  proceeding  from  the  common  law ; 
and  there 'is  no  clause  in  eitlier  of  the  sta- 
tutes by  which  jurisdiction  is  given  to  the 
Southwark  Court  of  Requests,  to  show  that 
the  pleadings  must  Y)e  in  writipg,  or  that  any 
charge  can  be  made  for  a  declaration.  As 
this  writ,  therefore,  has  been  issued  impro- 
perly, the  Court  are  clearly  of  opinion  that 
it  will  not  lie,  and  it  must  be  consequently 
sent  back  by  a  writ  of  procedendo. 


1824.         ^     TinSTLEWOOB      PLAINTIFF, 
Nov.  22.     S     MAIDMENT      -      DEFORCIANT. 

If  there  he  an  erasure  m  the  caption  of  a 
fine  taken  abroad,  the  signature  of  the  com" 
missioner  or  magistrate  before  whom  it  was 
taken,  must  be  authenticated  by  uffidavit, 

Mr,  Serjeant  Bosanquet  moved  that  this 
fine  might  pass,  notwithstanding  an  objection 
had  been  made  to  it  by  the  officer,  oA  the 
ground  that  an  erasure  and  interlineation 
liad  been  maf]e  in  the  caption  as  to  the  date 


of  the  year,  which  was  not  certified  under  the 
notarial  seal  of  the  magistrate  or  commis- 
sioner, before  whom  it  purported  to  have 
been  taken.  He  produced  an  affidavit  which 
stated  that  the  caption  was  taken  at  Meerut, 
in  the  East  Indies,  about  600  miles  from 
Calcutta,  before  a  person  of  the  name  of 
Smith,  who  acted  as  a  judge  or  magistrate 
there,  under  an  appointment  from  the  East 
India  Company,  in  Nov.  1823  (the  date 
of  the  caption  as  altered) ;  that  he  was  duly 
authorized  to  administer  oaths  within  the 
district  of  Meerut,  and  that  the  Company 
had  received  no  information  of  his  death — 
but 

The  Couf-t  held  that  it  was  necessary  to 
have  an  affidavit  that  the  caption  had  been 
actually  taken  before  him,  or  that  the  sig- 
nature attached  to  the  affidavit  was  in  his 
hand-writing,  and  they  referred  to  the  case 
ofMaidment  v.  i*rorfor,(l)  where  the  Court 
would  not  allow  a  fine  to  pass,  the  caption 
liaving  been  taken  in  Lidia  before  two  com- 
missioners, by  the  names  of  L  and  D,  and 
the  affidavit  stated  it  to  have  been  taken 
before  L  and  M,  although  all  three  of  those 
persons  were  commissioners,  and  had  been 
named  in  the  dedimus.  They  also  observed 
that  this  defect  might  possibly  be  supplied 
at  the  India  House,  as  the  hand-writing  of 
the  magistrate  might  be  known  to  some  of 
die  directors  or  clerks  there,  or  there  might 
be  other  documents  or  official  returns,  by 
which  his  signature  might  be  proved. 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


J24.      1 

r.  22.     3 


1824.      ^ 

^         ^^       ^    PAIN  V,  MASSEY. 

77ie  court  wiU  not  set  aside  an  award  om 
the  ground  of  a  mistake  by  the  arbitratar  on 
a  point  of  law,  unless  the  illegality  be  ap* 
parent  on  the  face  of  the  award. 

This  was  an  action  of  assumpsit  against  the 
defendant,  for  not  liaving  rendered  the  plain- 
tifTa  just  account.  The  declaration  contain- 
ed several  special  counts,  as  well  as  a  count 
for  interest.  At  the  trial  it  was  agreed  that 
all  matters  in  difference  should  be  referred 
to  an  arbitrator,  and  he  afterwards  made 

(1)  6  MoQRi;  517. 
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his  award,  by  which  he  had  allowed  the 
plaintiff  a  certain  sum  for  interest. 

Mr,  Serjeant  Toddy  now  applied  for  a 
rule  to  show  cause  why  this  award  should 
not  be  set  aside,  on  the  ground  that  the 
arbitrator  had  made  a  mist^ike,  as  no  interest 
could  be  recoverable  at  law ;  and  more  par- 
ticularly so,  as  it  was  not  chargeable  by  the 
terms  of  the  contract  on  which  the  action 
was  founded ;  and  he  referred  to  the  case  of 
Walker  v.  Comtahlet(\)  where  in  an  action 
for  money  had  and  received,  it  was  held  that 
tlie  plaintiff  could  only  recover  the  net  sum 
received,  without  interest ;  and  here,  as  this 
was  a  mere  matter  of  account  between  the 
parties,  they  should  have  surcharged  and' 
falsified:  but 

By  the  Court. — ^It  is  quite  clear  that  the 
arbitrator  had  an  equitable,  as  well  as  legal 
right  vested  in  him  by  the  terms  of  the  order 
of  reference,  as  all  matters  in  difference  be- 
tween the  parties  were  lefl  to  him.  If,  in- 
deed, he  had  professed  to  decide  upon  the 
law,  and  mistook  it,  his  awaH  might  be  set 
aside,  as  in  the  case  o£Kent  v.  Elstob;(2) 
but  in  Chace  v.  Westfnore,(3)  where  a  cause, 
involving  a  question  at  law,  was  referred 
under  a  rule  of  court  to  a  barrister  to  settle 
all  matters  in  difference  between  the  parties, 
and  the  question  of  law  did  not  appear  on 
the  face  of  the  award,  the  Court  would  not 
allow  it  to  be  opened,  although  it  was  sug- 
gested, that  he  had  made  a  mistake  in  point 
of  law  in  the  construction  of  a  contract  be- 
tween the  parties ;  and  in  tlie  late  cases  of 
Bouttilierv.  Thick,  (4)  and  Cramp  v.  Synums, 
(5)  where  matters  of  law  were  referred,  the 
award  was  not  allowed  to  be  opened  or  set 
aside,  on  the  ground  that  the  arbitrator  was 
mistaken  in  the  law;  unless  the  illegality 
appeared  on  the  face  of  the  award. 

Rule  refused. 


1««4.      \ 
.  22.    3 


SHORT  t7.    HUBBARD   AND    TWO 
Nov.  22.     5  OTHERS. 

A  rent  charge  is  within  the  23d  section  of 
the  11    Geo.    2.  c.   19.,  and  the  sheriff  is 

(1)  1  Bos.  and  Pul.  306. 
(S)  3  £a«t,  18. 

(3)  ta  id.  357. 

(4)  1  Dow.  and  Ryl.  366. 

(5)  7  Moore,  434.  5.  c.  1  Binj.  104. 


authorized  to  take,  a  replenn  bond  under  a 
distress  for  such  rent ;  and  where  a  clause 
is  inserted  in  the  condition  to  indemnify  the 
sheriff  and  his  officers  from  all  costs,  da-- 
mages  and  expenses,  which  they  might  be  put 
to  by  reason  of  the  replevin,  or  touching  any 
matter  or  tlting  relating  thereto,  it  does  not 
vitiate  the  bond,  or  render  it  void,  as  having 
exceeded  the  terms  contained  in  that  statute. 

This  was  an  action  brought  by  the  plaintiff, 
as  assignee  of  the  sheriffof  the  county  of  Lin- 
coln, against  the  defendant,  on  a  replevin 
bond.  The  declaration  stated,  tliat  the  plain- 
tiffdistrained  the  goods  of  Hubbard  for  money 
due  to  him  as  surviving  trustee  under  a  will, 
for  the  arrears  of  a  rent  charge,  issuing  out  of, 
and  charged  upon  a  messuage  and  premises 
in  and  upon  which  the  distress  was  made ; 
that  Hubbard  thereupon,  within  five  days, 
made  his  plaint  to  the  sheriff,  praying  that  the 
goods  might  be  replevied  and  delivered  to 
liim  ;  that  the  sheriff  did  thereupon,  accord- 
ing to  the  form  of  tlie  statute  in  such  case 
made  and  provided,(l)  take  from  Hubbard 
and  the  two  other  defendants,  as  responsible 
sureties,  a  bond  in  double  the  value  of  tlie 
goods  so  distrained  as  aforesaid,  (the  value 
having  been  first  ascertained  by  the  oath  of 
a  credible  witness  duly  sworn;)  the  condition 
of  which  bond  was,  "  that  i£  Hubbard  should 
appear  at  the  next  County  Court  at  Lincoln, 
and  enter  his  plaint  there,  and  prosecute  the 
same  with  effect  against  the  plaintiff,  as  such 
surviving  trustee,  for  taking  and  detain- 
ing the  said  goods,  and  should  make  a  re- 
turn thereof,  in  case  a  return,  in  due  course 
of  law,  should  be  adjudged;  and  also  if  the 
defendants,  their  heirs,  executors,  or  ad- 
ministrators, did  and  should,  from  time  to 
time,  and  at  all  times  thereafter,  save  harm^ 
less,  and  keep  indemnified,  the  sheriff,  his 
under  sheriff,  deputy  or  deputies,  bailiff  or 
bailiffs,  and  every  of  thetn,  of  and  from  all 
costs,  charges,  damages  and  expenses,  that 
he,  they,  or  any  of  them  should  or  migJu  sus- 
tain, or  be  put  unto,  for  or  by  reason  of  the 
replevying  and  delivery  of  the  aforesaid  goods 
and  chattels  to  Hubbard,  or  for  tmwhing 
and  concerning  any  suit,  matter,  or  thing 
relating  thereunto,  then  the  obligation  was  to 
be  void;"  that  the  sheriff  thereujwn  re- 
plevied and  made  deliverance  of  the  goods 
to  Hubbard,  who,  at  the  next  Coimty  Court 

■ 

(I)  11  G*o.  ?.  C.19, 
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at  Lincoln,  appeared  and  levied  his  plaint 
against  the  plaintiff  as  such  surviving  trus- 
tee, for  taking  the  goods ;  and  found  pledges 
for  the  prosecution  of  the  plaint,  and  for  a 
return  of  tlie  goods,  if  a  return  should  be 
awarded,  which  plaint  was  afterwards  duly 
removed  at  the  instance  of  the  plaintiff,  by 
re.  fa.  lo,  into  this  Court,  whereupon  the 
plaintiff,  by  his  attorney,  offered  himself  on 
the  fourtli  day  against  Hubbard  in  the  plea 
aforesaid,  who  made  default,  and  did  not  fur- 
ther prosecute  his  plaint  against  the  plaintiff: 
whereupon  it  was  adjudged  by  the  Court, 
that  he  should  take  nothing  by  his  plaint ; 
that  he  and  his  pledges  should  be  in  mercy ; 
and  that  the  plaintiff  should  go  thereof 
without  day,  and  have  a  return  of  the  goods. 

To  this  declaration  the  defendant  demur- 
red generally,  and  the  plaintiff  joined  in 
djniurrer. 

Mr,  Serjeant  Vaushan^  in  support  of  the 
demurrer,  insisted,  m  the  first  place,  tliat 
the  statute  1 1  Geo.  2.  c.  19,  did  not  apply  to 
the  case  of  a  rent  charge ;  and  secondly, 
that  the  bond  was  void,  as  the  condition  was 
not  in  conformity  to  the  23d  section  of  that 
statute.(2)  First,  it  is  quite  clear,  that  all  the 
sections  of  the  statute  must  be  taken  to- 
gether ;  and  it  was  not  denied  in  the  late 

(2)  Sec.  23.  "  That  from  and  after  the  24th  June, 
1733,  all  sherifl!)  and  other  officers  having  authority 
to  grant  replevins  may  and  shall,  in  every  replevin 
of  a  distress  for  rent,  take  in  their  own  names,  from 
the  plaintijff'  and  two  responsible  persons  as  sureties, 
a  Ixmd  in  double  the  value  of  tlie  goods  distrained, 
(such  value  to  be  ascertained  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  not  interested  in 
the  goods  or  distress,  which  oath  the  person  granting 
such  replevin  is  to  administer,)  and  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay, 
and  for  duly  returning  the  goods  and  chattels  dis- 
trained in  case  a  return  shaU  be  awarded,  before  any 
deliverance  be  made  of  the  distress ;  and  that  such 
sheriff  or  other  officer  as  aforesaid,  taking  any  such 
l>ond,  shall,  at  the  request  and  costs  of  the  avo^'ant 
or  person  taking  conusance,  assign  such  bond  «to  the 
avow^ant  or  person  aforesaid,  by  endorsing  the  same, 
and  attesting  it  under  his  hand  and  seal,  in  the  pre- 
sence of  two  or  more  credible  witnesses,  which  may 
be  done  without  any  stamp,  provided  the  assign- 
ment so  endorsed  be  duly  stamped  before  any  action 
brought  thereupon ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant  or  person  making 
conuzance  may  bring  an  action  and  recover  thereupon 
in  his  own  name  ;  and  the  court  where  such  action 
shall  be  brought  may,  by  a  rxile  of  the  same  court, 
givo  such  refief  to  the  parties  upon  such  bond  as  may 
l>e  agreeable  to  justice  and  reason  ;  and  such  rule 
shall  have  the  nature  and  effect  of  a  dcfeazance  to 
ijuch  bond." 


case  of  Johnson  v.  Lawson^{S)  that  the  23d 
section  did  not  extend  to  a  rent  charge,  or 
a  heriot'  custom;  and  the  cases  of  the 
Leominster  Canal  Company  v,  Norris  and 
Co«'e//,(4)  are  decisive  to  show  that  it  does 
not  apply  to  the  former;  and  Lord  C,  J, 
Evre^  in  the  latter,  concluded  by  saying, 
that  a  rent  charge  was  not  within  the  statute; 
and  in  Linden  v.  Collvis,(^5)  it  appears  that 
the  Court  were  of  opinion,  that,  though  the 
statute  was  in  some  clauses  remedial,  yet  that 
in  others  it  was  penal ;  and  that  the  2 2d  sec- 
tion did  not  in  terms  include  rent  charges, 
and  that,  as  it  was  a  penal  clause,  it  ought 
not  to  be  extended  by  construction.  The 
object  of  the  23d  section  was  to  afibrd  relief 
to  tenants  in^the  case  of  vexatious  distresses ; 
and  altliough  the  word  rent  stands  th^re 
alone  and  unqualified,  it  cannot  be  extended 
further  than  to  a  case  of  rent  service,  where 
the  relative  situations  of  landlord  and  tenant 
actually  exist.  If  the  legislature  had  in- 
tended it  to  apply  to  a  rent  charge,  it  would 
have  been  so  expressed ;  but  as  they  have 
not,  it  must  be  taken  to  refer  to  rent  in  its 
most  popular  and  imres trained  sense,  and  as 
payable  from  a  tenant  to  a  landlord,  in  re- 
spect of  property  he  may  hold  under  him. 

Secondly,  the  clause  as  to  indemnifying 
the  sheriff,  is  a  departure  from  the  con- 
dition of  the  bond,  as  required  by  the  sta- 
tute ;  and  if  he  exceeds  the  authority  given 
him  by  the  23d  section,  he  is  guilty  of  an 
extortion.  So  in  the  case  of  a  bail  bond,  it 
must  be  taken  in  strict  conformity  with  the 
statute  23  Hen.  6 ;  and  if  it  contains  any 
thing  beyond  it,  it  is  altogetlier  void.  Here 
the  bond  ought  to  be  conditioned  for  pro- 
secutuig  with  effect :  if  dierefore  the  sheriff 
did  his  duty,  the  indemnity  clause  could 
not  be  required;  but  by  its  insertion,  he 
gets  rid  of  his  responsibility  altogether ;  and 
as  the  action  is  brought  by  the  plaintiff  as 
his  assignee,  he  cannot  be  considered  to 
stand  in  a  better  situation  than  the  sheriff 
himself. 

Mr,  Serjeant  Toddy  contra. — As  to  tlie 
first  objection,  it  is  manifest  that  the  2dd 
section  applies  to  all  species  of  rent,  as  well 
from  the  title  of  the  statute,  which  was  pass* 
ed  for  the  more  effectually  securing  the  pay- 
ment of  rents ;  as  the  1 0th  section,  which 

(3)  Ante,  p.2J. 

(4)  7  Term  Rep.  600.  1  Bos.  and  Pul.  i>l-l, 

(5)  WiUes,  41'9. 


COURT  OF  COMMON  PLEAS. 


37 


gives  a  power  to  secure  a  distress,  and  sell  it 
on  the  premises,  and  which  provides  that  it 
sliaU  be  lawful  for  any  person  lawfully  taking 
any  distress  for  any  kind  of  rent,  to  impoiuid 
it  on  a  convenient  part  of  the  premises. 
Tliat,  tlierefore,  cannot  be  said  to  be  con- 
fined to  tenants  under  leases,  but  is  appli- 
cable to  every  species  of  rent ;  and  although 
the  22d  section  may,  from  its  terms,  be 
limited  to  a  rent  service ;  yet  the  23d  ap- 
plies to  rents  generally,  and  for  which  dis* 
tresses  may  be  taken. 

Secondly,  it  has  been  the  constant  practice 
for  the  sheriff  to  take  a  replevin  bond  in 
this  form,  both  before  and  since  the  passing 
of  the  statute.  That  appears  from  the  plead- 
ings in  the  case  ofBlacket  v.  Crissap,{G)  and 
in  the  report  of  that  case,(7)  it  was  decided 
diat,  under  the  statute  of  Westminster  2d, 
(13  £dw.  1.  c.  2.)  the  sheriff  might  take  a 
bond  from  the  plaintiff  in  replevin,  to  pro- 
secute and  make  return,  and  mdemnify 
and  save  the  sheriff  harmless  against  the 
reple\dn. 

That  statute  is  far  stronger  than  the  pre- 
sent, as  there,  the  mode  in  which  the  pledges 
were  to  be  taken,  was  particularly  pointed 
out;  but  the  11  Geo.  2.  merely  provides 
that  the  sheriff  may  and  shall  take  from  the 
plaintiff,  and  two  respectable  persons  as 
sureties,  a  bond  in  double  the  value  of  the 
goods  distrained,  conditioned  for  prosecuting 
with  effect,  and  without  delay,  and  for  duly 
returning  the  goods,  in  case  a  return  should 
be  awarded ;  but  it  does  not  enact  that  it 
shall  be  taken  in  any  precise  or  definite 
form.  The  cases  as  to  bail  bonds  under  the 
statute  23  Hen.  6,  are  inapplicable  to  the 
present,  as  the  form  is  dicre  strictly  pointed 
out.  In  Arclier  v.  Dudley Jl^S)  a  clause  similar 
to  the  present  was  introduced  into  the  con- 
dition, and  no  objection  was  taken  as  to  its 
exceeding  the  terms  of  the  statute ;  and  the 
precedents  in  Wentworth  an  Pleadings  (9) 
show  that  it  is  usual  to  insert  a  clause  of 
this  description.  And  in  the  late  case  of 
Glover  v.  Coles ,(10)  the  sheriff  was  indemni- 
fied by  a  hke  clause,  and  an  inquiry  having 
been  made  as  to  the  form  of  replevin  bonds 
taken  in  London  and  Middlesex,  there  was  a 

(6)  1  Lutw.  686.    3  Ld.  Raym.  143. 

(7)  1  Ld.  Raym.  ?78. 

(8)  1  Bos.  and  Pul.  381. 
<9)  Vol.7,  p.  1,7.9,24. 
(10)  7  Moore,  251. 


clause  of  a  similaT  description ;  and  the  only 
distinction  is,  that  in  the  former,  the  bonds 
are  conditioned  to  prosecute  with  effect,  and 
without  delay ;  and  in  the  latter  county,  the 
latter  words  are  altogether  omitted.  At  all 
events,  the  clause  in  question  cannot  render 
the  bond  void,  the  object  of  which  is  for  the 
party  to  prosecute  with  effect;  and  it  appears 
from  Lindon  v.  CollinSf  that  some  clauses 
of  the  statute  may  be  considered  as  reme- 
dial, and  others  penal.  The  case  of  Dias  v. 
Freeman,^  11)  shows  that  the  23d  section  is  not 
to  be  construed  strictly,  as  it  was  there  held 
that  tlie  assignee  of  the  sheriff  might  sue  on 
the  bond,  without  stating  on  the  record  that 
he  was  the  avowant,  or  person  making  cog- 
nizance. Although  the  bond  might  be  void 
as  against  die  sheriff,vyet  here  &e  plaintiff 
sues  as  assignee,  and  had  no  discretion  as  to 
the  form  of  the  condition  of  the  bond,  at  the 
time  it  was  given,  and  he  cannot  be  held  ame- 
nable for  a  tortious  act  of  the  sheriff.  In 
Phtllippsv.  iVice,  (12)  Mr.  Justice  Dampier 
observed,  as  to  the  condition  to  prosecute 
with  effect  and  make  a  return,  tlmt  if  the 
party  make  a  return,  he  need  not  prosecute 
his  suit  with  efiect;  and  if  he  prosecute 
his  suit  with  efiect,  he  need  not  make  a 
return,  and  here  it  is  alleged  tliat  the  de- 
fendant Hubbard  did  not  prosecute  with 
eflfect. 

Mr.  Serjeant  Vaughan  was  heard  in  reply. 

By  the  Court. — Two  questions  have  been 
raised  in  this  case :  first,  whether  the  de- 
claration can  be  sustained,  as  it  is  alleged 
that  the  distress  was  taken  for  a  rent  charge, 
which  does  not  fall  within  the  23d  section 
of  11  Geo.  2.  c.  19;  and  secondly,  sup- 
posing it  to  be  within  the  statute,  whether 
the  bond  has  been  taken  in  tlie  form  a  sheriff 
is  authorized  to  take  it  under  that  statute, 
so  as  to  make  it  available  to  the  plaintiff,  to 
whom  it  has  been  assigned.  On  looking  at 
the  whole  of  the  statute,  there  can  be  no 
doubt,  but  that  a  rent  charge  falls  within 
that  section ;  and  it  is  necessary,  in  demon- 
strating this,  to  refer  to  other  statutes  on 
the  same  subject,  and  by  applying  the  terms 
of  the  one,  to  put  a  proper  construction 
on  the  other.  At  common  law,  a  dis- 
tress for  rent  is  in  the  nature  of  a  penalty ; 
and  to  prevent  inconveniences  to  landlords, 

(11)  5TennRep.  195. 
(15^)  3  M.  and  S.  180. 
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(m  by  the  common  lawi  a  distress  for  rent  in 
arrear  could  not  be  sold),  the  statute  2  Wm. 
and  Mary,  sess.  1.  c.  5,  was  passed;  by 
the  second  section  of  which  it  was  enacted, 
that  where  any  goods  should  be  distrained 
for  any  rent  reserved,  if  not  replevied  in 
due  time,  they  might  be  appraised  and  sold 
towards  satis&ction  of  the  rent  due  to  the 
landlord.     Although  a  rent  charge  is  not 
referred  to  in  terms  in  that  statute,  yet  it 
has  never  been  doubted  but  that  a  duitress 
levied  for  a  rent  charge  might  be  sold, 
although  that  clause  of  die  statute  seems  to 
treat  of  a  distress  between  landlord  and 
tenant,  as  it  refers  to  rent  reserved  and  due 
upon  any  contract.     So  the  third  section, 
which  provides  for  ihe  distraining  of  com 
and  hay,  seems  to  apply  to  ordinary  cases, 
as  between  landlord  and  tenant.     But  look- 
ing at  the  whole  of  the  statute  of  11  Geo. 
2,  without  reference  to  the  statute  of  Wil- 
liam, there  can  be  no  doubt  but  that  a  rent 
'  charge  falls  within  the  provision  of  the  23d 
section  of  that  act.     It  has,  however,  been 
supposed,   that   a    great  difficulty  would 
be  created  by  construing  two  clauses  in 
the  same  statute  difierently,  viz :  the  one, 
as  remedial ;  and  the  other,  as  penal ;  but 
no  inconvenicmce  will  arise  firom  so  doing, 
even  if  such  a  construction  were  put  on  dif- 
ferent parts  of  one  and  the  same  clause ;  for 
if  one  part  were  penal,  and  the  other  reme- 
dial, the  one  must  be  construed  strictly,  and 
the  other  liberally.     That  is  evident  from 
the  statutes  7  Geo.  1.  and  9  Geo.  d.  which 
make  it  a  felony  to  bum  dwelling-houses,  or 
other  buildings  parcel  thereof;  and  give  a 
remedy  to  those  who  sufier  from  the  felony, 
by  an  action  against  the  hundred.     It  is  a 
wen  known  principle,  that,  in  a  penal  clause, 
the  court  must  confine  itself  to  the  letter  of 
the  act ;  and  that  in  a  remedial  one,  they 
may  go  beyond  the  words  of  the  statute,  and 
construe  it  so  as  to  meet  the  extent  of  the 
misdiief  intended  to  be  remedied :  and  se- 
veral authorities  are  referred  to  in  Comyn's 
Digest,  in  support  of  that  proposition.  Here, 
however,  the  clauses  are  altc^ther  distinct 
and  separate,  and  the  wording  of  each  shows 
that  a  difierent  construction  must  prevaiL 
The  22d  speaks  of  rent,  quit  rent,  reliefs, 
and  other  services.     Those  latter  words  were 
introduced  to  show  that  it  was  intended  to 
be  restrained  to  rent  service  alone,  so  as  to 
exclude  a  rent  charge ;  and  even  if  it  were 


not  to  be  construed  penally,  it  would  be  dif- 
ficult to  say,  that  it  includes  a  rent  of  the 
latter  denomination.  General  terms,  how- 
ever, must  receive  a  general  application; 
and  in  the  2dd  section,  the  word  rent  stands 
alone,  without  any  terms  of  qualification  or 
restraint,  and  the  word  services  is  altogether 
omitted.  It  must  be  further  considered  that 
this  clause  embraces  a  remedial  and  benefi- 
cial law,  as  the  owner  of  every  species  of  rent 
is  entitled  to  the  security  it  was  intended  to 
a£R>rd;  and  therefore  a  rent  charge  was 
meant  to  be  provided  against,  as  well  as 
every  other  species  of  rent. — ^With  respect 
to  the  2d  question,  as  to  whether  the  sheriff 
was  warranted  in  taking  a  bond  conditioned 
as  the  present,  it  does  not  appear  to  be  ab- 
solutely necessary  that  the  provisions  of  the 
statute  should  be  literally  complied  with  in 
this  respect.  If  it  were,  tl^  condition  should 
have  been  taken  to  prosecute  the  suit  with 
effoct  and  wkhout  delay.  Here  too,  the  con- 
dition is,  that  the  defendant  Hubbard  should 
appear  at  the  next  county  court  at  Linoohi. 
Although  that  differs  from  the  words  of  the 
statute,  yet  it  is  in  efifect  the  same,  for  ap- 
pearing at  the  next  county  courts  would  be  to 
prosecute  without  delay,  as  the  party  could 
not  prosecute  before,  the  terms  of  the  statute 
would  be  oomphed  with,  and  the  sheriflf 
would  not  be  damnified.  In  all  the  books 
of  entries,  as  well  as  the  precedents  we  have 
been  referred  to,  it  appears  that  bonds  of 
this  description  liave  been  almost  universally 
drawn  in  this  form,  and  a  clause  for  indem- 
nifying the  sheriff,  seems  to  have  been  in- 
tended ;  and  that  it  has  become  the  settled 
practice  to  do  so.  It  is  most  mischievous 
ta  overturn  or  unsettle  a  regular  course  of 
practice  which  has  so  Ions  prevailed,  and 
from  which  no  evil  can  result.  The  indem- 
nifying the  sheriff  from  all  costs  he  mi^t 
be  put  to,  by  means  of  the  replevying  and 
delivery  of  the  goods  to  Hubbard,  are  mere 
wdrds  of  surplusage ;  for  if  the  suit  were 
prosecuted  with  e&ct,  the  latter  part  of  the 
clause  would  be  altogether  unnecessary. 
In  effect,  therefore,  it  embraces  nothing 
more  than  the  statute  requires,  viz:  to 
prosecute  with  efiect,  and  make  a  return  of 
the  goods,  in  case  a  return  should  1|e  awaxded. 
If  the  plaint  is  prosecuted  with  effect,  the 
sheriff  could  not  be  damnified ;  neither  could 
he,  if  the  goods  had  been  returned,  in  case 
a  return  should^  be  adjudged.     If  therefore 
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ihere  wu  no  authority  on  the  subject,  and 
as  the  chiuse  in  question  seems  to  have  been 
introduced  in  almost  every  bond  that  has 
come  before  the  courts,  from  the  case  of 
Blachett  v.  Crissop^  to  that  of  Glover  v. 
Colei ;  yet  an  objection  similar  to  the  pre- 
sent does  not  appear  to  have  been  ever  tidcen 
before,  although  the  statute  was  passed  nearly 
one  hundred  years  since ;  and  considering 
that  it  must  have  presented  itself  to  the 
minds  of  the  coimsel  or  judges,  if  there 
were  any  thing  in  it,  it  is  not  too  much  to 
say,  that  it  is  not  entitled  to  much  weight. 
The  case  of  Blachett  v.  Critsop^  however, 
appears  to  be  important;  and  although  tha 
question  there  turned  on. the  construction 
of  the  statute  of  Westminster  the  2d,  yet 
the  condition  of  the  bond  was  for  the  defen- 
dant  to  appear  at  the  next  county  court,  and 
prosecute  his  action  with  effect  against  J. 
S.,  for  wrongfully  taking  and  detaining  his 
gelding,  and  to  make  return  thereof,  if  return 
should  be  adjudged,  and  to  save  harmless  the 
sheriff,  by  the  delivery  of  the  gelding ;  and 
it  was  held  that  the  bond  was  not  void, 
although  it  was  objected  that  the  sheriff  had 
no  auuority  to  take  pledges  under  the  sta- 
tute of  Westminster  2d,  as  he  had  no  power 
by  the  common  law  to  do  so  before.  But 
Lord  Chief  Justice  Holt  and  Mr.  Justice 
Treby  said,  that  such  a  bond  would  an- 
swer the  intent  of  the  statute  that  required 
))ledges,  for  that  obligors  were  sureties,  and 
tliat  2^l^gii  in  the  old  books,  signified  sure- 
ties. And  Mr.  Justice  PoweU,  in  speaking 
of  tlie  clause  of  indemnity,  observed,  that 
where  the  sheriff  takes  a  bond  or  promise 
to  keep  himself  harmless  in  the  doing  of  a 
lawful  act,  the  bond  or  promise  is  good ;  but 
that  if  it  be  in  the  doing  of  that  which 
he  ought  not  to  do,  the  bond  or  promise 
is  void  and  against  law.  If  therefore  such 
a  clause  of  indemnity  might  be  introduced 
under  that  statute,  a/ortkri,  it  may  be  done 
under  1 1  Geo.  2.  Some  cogent  reasoning 
might  have  been  urged  against  it,  with  re- 
gard to  the  former  statute,  as  the  distinc- 
tion turned  on  the  duty  of  the  sheriff;  and 
It  was  there  said  that  the  question  was  not 
whether  the  sheriff  could  take  a  bond  instead 
of  pledges,  as  it  would  have  been  if  the  party 
had  brought  an  action  against  the  sheriff  for 
not  having  taken  i^edges,  and  the  sheriff  had 
pleaded  that  he  had  taken  the  bond.  Here 
the  objection  is  raised  by  the  defendants 


after  they  have  signed  and  sealed  the  bond ; 
and  they  cannot  be  considered  as  standing 
in  the  same  situation  as  if ,  they  had  brought 
an  action  against  the  sheriff;  but  from  the 
whole  it  appears  to  us  that  he  has  not  gone 
beyond  his  duty,  or  required  more  than  he 
was  authorised  to  do  under  the  terms  of  the 
statute;  and  although  the  condition  does 
not  pursue  it  in  words,  it  does  in  substance  ; 
and  the  clause  as  to  the  indemnity  seems 
not  only  to  be  sanctioned  by  practice,  but 
warranted  by  law. 

Judgment  for  the  plaintiff. 


U.     7 
.23.    5 


PRENTICE  V,  BLOTT. 


1824 
Nov 

Theplaint^in  a  country  cause  is  not  bound 
to  proceed  to  trial  at  the  next  assizes  e^Ur 
the  term  m  wJdch  issue  is  joined, 

Mr,  Serjeant  D'Oyley  moved  for  judg- 
ment as  in  case  of  a  nonsui^  on  an  affidavit, 
which  stated  that  issue  was  ioined  in  this 
cause  in  the  last  term,  and  that  no  notice 
of  trial  had  been  given,  and  that  the  plain- 
tiff had  not  proceeded  to  trial  at  the  last 
assizes,  although  he  had  time  to  do  so  after 
issue  had  been  joined,  and  he  rehed  on  the 
cases  ofFrampton  v.  Payne^  {\)  and  Wouyk 
V.  Sholls,(Jt)  where  it  was  hdd,  that  if  issue 
is  joined  early  in  a  term,  notice  of  trial 
must  be  given  in  the  same  term,  and  that 
an  affidavit  to  support  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  in  the  next  term 
after  that  in  which  issue  is  joined,  is  suffi- 
cient, if  it  state  that  issue  was  joined  early 
enough  in  the  preceding  term  for  the  plaintiff 
to  have  proceeded  to  tnal  in  that  term.  He 
also  referred  to  Htdl  v.  Buchanan,  (3)  where, 
in  a  country  cause,  the  Court  of  King's  Bench 
held,  that  Uie  plaintiff  was  not  bound  to  give 
notice  of  trial  till  the  term  afler  that  in  which 
issue  is  joined. 

It  appearing  that  this  was  a  country  cause, 
the  Secondary  referred  to  a  case  of  Cocks 
\,Pearce,  (T.T.  1812,)  where  a  simikr 
motion  was  considered  to  be  premature. 

Rulerefiued, 


1)  I H.  Bt  65. 
[%)  Id.  td9, 
%  t  Term  Rep.  734. 
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LAKCHESTER  r.  FREWER. 


1824 

Nev.  23 

A  churchwarden  mho,  as  such,  has  expended 
money  m  the  repairs  of  a  church,  cannot  matn- 
tain  an  action  of  assumpsit  for  contribution 
against  one  of  several  parishioners  who  attend" 
edata  vestry  meeting  and  signed  an  order  for 
the  repairs,  although  such  parishioner  gave 
directions  tutothe  mode  in  which  certain  parts 
qftlte  repairs  should  be  effected.  The  plain- 
tiff should  have  reimbursed  himself  by  laying 
a  rate  on  aU  the  parishioners  before  he  went 
^outoffffice. 

This  was  an  action  of  assumpsit.  The 
declaration  contained  the  usual  money  counts. 
The  defendant  {beaded,  first,  non-assumpsit, 
and  secondly,  the  Statute  of  Limitations,  on 
both  of  which  pleas  issue  was  joined.  The 
cause  was  tried  before  Lord  Chief  Justice 
Abbott,  at  the  last  Spring  Assi2e8  for  Si^olk, 
when  a  verdict  was  found  for  the  plaintiff, 
damages  251. 5s.  Sd.,  subject  to  the  opinion 
of  this  Court  upon  a  case  which  stated,  that  on 
the  18th  of^p^  1811,  the  plaintiff  and  one 
William  Tricher  were  i^pointed  church- 
wardens of  the  parish  of  St.  James,  in  the 
horov^  0^  Bury  St.  Edmund^ s,  for  the  en* 
suing  year,  and  that  at  that  time  the  tower 
of  the  parish  church  was  much  out  of  repair, 
and  had  been  presented  by  the  preceding 
churchwardens  on  that  account.  That,  on 
the  8thof/«/y,  1811,  a  meeting  of  the 
parishioners  was  duly  held  in  the  vestry- 
room  of  the  parish,  when  it  was  ordered, 
"  that  the  churchwardens  should  be  autho- 
rized to  put  a  new  roof  on  the  tower  belong- 
ing to  the  parish  in  a  workmanlike  manner.** 
This  order  was  signed  by  the  plaintiff  fmd 
Tricker,  and  twenty  other  parishioners,  of 
whom  the  defendant  was  one.  In  pursuance 
thereof,  several '  tradesmen  were  employed 
by  the  said  ^churchwardens,  to  make  the 
repairs,  and  the  tower  was  repaired  in  a 
workmanlike  manner.  The  defendant  was 
at  first  employed  to  do  the  plumber's  work, 
and  he  was  present  on  the  tower,  and  gave 
directions  to  the  carpenters  how  the  wood 
work  of  the  gutters  should  be  laid  to  receive 
the  lead  ;  but  the  defendant  did  not  even- 
tually do  any  part  of  tHe  work.  At  another 
vestry  meeting,  held  on  the  1 1th  oi  January, 
1812,  it  was  ordered,  that  a  chtirch  rate 
should  Im3  made,  of  4^.  in  the  pound,  amount- 
ing in  the  whole  to  807/.  14^.,  upon  aU  the 


occujHers  of  lands  and  houses  within  tlie 
parish,  to  reimburse  the  churchwardens  the 
several  sums  of  money  expended  by  them 
in  repairing  the  tower,  and  the  other  charges 
incident  to  their  office  as  such.  Several  of 
the  parishioners  appealed  against  this  rate, 
and  it  was  afterwards  quashed.  Pending 
the  appeal,  the  different  tradesmen  who  had 
been  employed  became  urgent  for  the  pay- 
ment of  dieir  bills,  and  actions  were  brought 
against  the  plaintiff,  who  was  thereby  com- 
pelled to  pay  several  of  them,  to  the  amount 
of  5051.,  for  the  repairs  of  the  tower.^  The 
plaintiff,  being  unable  to  obtain  repayment 
4£any  part  of  die  money  he  had  so  expended, 
brought  this  action,  to  recover  one  twentieth 
part  of  the  sum  of  the  5051.  so  paid  by  him. 
All  the  biUs  for  the  repairs  of  the  tower, 
which  made  up  that  sum,  were  paid  by  the 
plaintiff,  to  the  different  tradesmen  em- 
jrfoyed,  more  than  six  years  before  the 
commencement  of  this  action,  except  a  bill 
of  1/.  5s.,  which  was  paid  subsequently.  It 
was  admitted,  on  the  part  of  the  plaintiff, 
that  a  moiety  of  the  5051.  had  been  paid  to 
him  'by  Tricker.  The  questions  for  the 
opinion  of  the  Court  were,  first,  whether  any 
cause  of  action  existed  against  the  defendant? 
and  secondly,  whether,  supposing  him  to  be 
liable,  and  the  action  well  brought  by  the 
plaintiff  alone,  there  was  any  evidence  to 
take  the  case  out  of  the  Statute  ofLimitadons  ? 
Mr.  Serjeant  Pell,  for  the  plaintiff,  sub- 
mitted, that  it  would  be  a  great  hardship  if 
he  could  not  recover  in  the  present  action, 
as  he  had  inadvertently  expended  money 
out  of  his  own  pocket  in  the  repairs  of  the 
church,  in  the  character  of  churchwarden, 
and  gone  out  of  office  before  that  sum  had 
been  repaid  to  him.  Although  in  Lanches- 
ter  V.  Tricker  (l)  the  pl^ntiff  recovered  a 
verdict  against  the  then  defendant,  as  his 
co-churchwarden,  for  the  moiety  of  the  sum 
expended  in  the  repairs,  and  the  Court  said 
that  the  parties  who  had  signed  the  order  at 
the  vestry  did  not  intend  to  become  sepa- 
rately liable,  still  that  must  be  taken  as 
between  them  and  the  plaintiff  and  Tricker, 
but  that  those  persons  were  liable  to  them 
jointly.  Here  it  is  found  that  the  defendant 
acted  as  a  principal,  as  he  was  present  on 
the  tower,  and  gave  directions  how  the  gut- 
ters should  be  laid  to  receive  the  lead.     He 

(1)  1  Bing.  20f .  9.  c.  1  L.  J.  C.  P.  56.  and  note. , 
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18  therefore  responsible  to  the  plaintifT, 
who,  having  paid  the  whole  sum  for  the 
repairs,  is  entitled  to  call  on  him  for  com- 
pensation. 

By  the  CourL — This  being  an  action  in 
which  the  plaintiff  sought  to  recover  con- 
tribution from  the  defendant,  there  must  be 
either  an  express  or  implied  contract  on  his 
part,  that  the  expenses  incurred  in  making 
the  repairs  in  question  were  ordered  or  au- 
thorized by  him.     It  is  clear  there  was  no 
express  contract,  nor  are  there  any  grounds 
for  an  implied  one.  Although  he  attended  the 
vestry  meeting  and  signed  the  order,  he  did 
not  thereby  intend  to  become  answerable  for 
the  repairs.     It  has  been  said,  however,  that 
a  contract  might  be  implied  on  liis  part,  as 
he  had  directed  how  the  wood  work  should 
be  laid  to  receive  the  lead ;  but  that  is  not 
sufficient  to  imply  a  contract.     It  is  true 
that  this  is  a  hard  case  on  the  plaintiff,  but 
we  cannot  be  induced  thereby  t:>  lay  down 
a  rule  which  might  operate  as  a  hardship 
in  many  other  cases.     If  the  present  action 
were  maintainable,  it  would  establish  this, 
viz. — that  if  a  parishioner  goes  to  a  vestry 
and  signs  an  order  for  the  repairs  of  his 
church,  although  he  has  no  idea  of  contract- 
ing any  personal  liability,  or  to  make  him- 
self liable  with  others  who  may  attend  at 
such  vestry,  he  would  still  be  responsible. 
If  that  were  law,  it  would  be  productive  of 
great  injustice,  and  tend  to  prevent  all  per- 
sons who  were  liable  to  the  payment  of 
rat^  fiK>m  attending  such  meetings.  Besides, 
it  appears  that  twenty  persons  only  were 
present  at  the  vestry ;  and  can  it  be  said, 
that  they  are  liable  to  pay  for  the  whole  of 
those  parishioners  who  did  not  attend  ?     If 
a  mere  attendance  at  a  vestry  constitutes  a 
liability  to  pay  a  proportion  of  the  repairs 
there  ordered  to  be  done,  it  would  be  most 
unjust     Although  the  defendant  signed  the 
order,  still  he  did  not  contemplate  that  he 
would  be  bound  to  pay  for  the  repairs  so 
ordered  to  be  done,  but  that  they  were  to 
be  paid  for  as  pointed  out  by  law,  viz.,  by 
a  rate.     If  the  churchwardens  had  made 
a  good  and  legal,  rate,  they  would  have 
been  entitled  to  be  reimbursed;   and  the 
plaintiff  is  also  culpable  for  his  negligence, 
in  not  having  done  so  before  the  repairs 
were  completed ;  and  the  personal  liability 
of  those  who  attended  the  vestry  cannot 
be  implied  by  their  mere  attendance  there, 
Vol.  in.  C.P. 


but  as  being  only  liable  to  tlie  rate  to  be 
imposed  on  them  thereafter.  Although  a 
prima  facie  inference  ^may  be  drawn,  it  may 
be  repelled  by  circumstances ;  and  as  to 
what  passed  between  the  defendant  and  the 
carpenters,  raises  no  implication  that  the 
former  intended  to  make  himself  a  principal^ 
or  that  he  was  acting  under  a  contract  en- 
tered into  between  him  and  the  plaintiff. 
Although,  in  Lanchester  v.  Trickery  it  is 
stated  that  those  who  attended  the  vestry 
did  not  intend  to  make  themselves  sepa- 
rately h'able,  still  the  Court  intended  that 
they  could  not  be  personally  or  individually 
responsible. 

Judgment  ofncnmit. 


1824^.       5 
Nov.  25.   ^ 


THE  KINO  v.  THE  LATE  SHERIFF 
OF  MIDDLESEX,  IN  A  CAUSE  OF 
BfA]lS|{ALL  V,  GLOVER. 

Where  the  plaintiff* $  attorney ^  m  Trinity 
term^  consented  that  the  proceedings  against 
the  defendant  should  be  stayed,^  on  payment 
ef  the  debt  and  costs  within  a  months  €md  an 
order  was  obtained  accordingly ^  on  which  tfie 
defendants  attorney  signed  his  fiame  in  the 
jwige*s  book,  but  the  rule  to  bring  in  the  body 
did  not  expire  until  the  2d  day  of  tfte  follow- 
ing  Michaelmas  term;  and  the  defendant  not 
having  complied  with  the  order  or  justified 
bail,  the  plaintjff*s  attorney,  on  the  9th  day 
of  that  term,  sued  out  an  attachment  against 
the  sheriff,  and  notice  of  render  was  served 
two  days  afterwards. 

The  Court  ordered  the  attachment  to  be 
set  aside  on  payment  of  costs,  although  it  was 
objected  that  the  order  was  conditional  only, 
and  that  the  plaintiff  could  take  no  step  to 
compel  payment  from  the  defendant  till  the 
expiration  of  the  rule  for  bringing  in  the  body, 
Mr.  Serjeant  Peafce  obtained  a  ride,  call- 
ing on  the  plaintiff  to  show  cause  why  the 
attachment,  which  had  been  issued  against 
the  late  sheriff  in  this  cause,  should  not  be  set 
aside  for  irregularity ,  on  the  ground  of  its  hav- 
ing issued  against  good  faith.  He  founded  his 
motion  on  an  affidavit  of  the  defendant  s  attor- 
ney, who  was  also  the  attorney  for  the  bail, 
which  stated  in  substance,  that  the  defendant. 
Glover,  was  arrested  on  a  capias  return- 
able in  fifteen  days  of  the  Holy  Trinity,  in 
the  last  term,  that  bail  was  put  in  and  due 
notice  served  on  the  plaintiffs  agents,  and 
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that  notice  of  excepdon  hating  beea  aenred 
on  the  defendant's  attorneyy  he,  on  the  5th 
July,  gave  notice  that  added  hail  would  jus- 
tify on  the  7th.     That  on  the  5th,  the  plain- 
tiiTs  attorney  served  a  rule  on  the  sh^iff, 
to  bring  in  d^e  body,  which  would  not  ex- 
pire until  the  2d  day  of  this  term,  as  there 
were  not  four  clear  days  remaining  in  the 
last  term.      That,  on  the  Cth  July,    the 
defendant's  attorney  took  »ut  a  sttnanOtts, 
to  show  cause  why  the  proceedings  should 
not  be  stayed  on  payment  of  dehtand  costs 
within  a  month ;  that  a  consent  was  indorsed 
on  the  back  of  the  sunmKHis  by  the  plaintifirs 
attorney;  and  that,  on  tlie  7th«  a  judge's 
order   was  obtained,   that  on  pa3rment  of 
971.  ISs,  6d,f  the  debt  due  from  the  defen- 
dant to  the  plaintiff,  together  with  the  costs 
to  be  taxed  and  paid  within  a  month  from 
the  date  of  the  o^der,  all  further  proceed- 
ings in  the  cause  should  be  stayed;  and  that 
the  order  was  accordingly  served  on  the 
plaintifTs  attorney  on  the  8th.     That  the 
def<Hidant*8  attorney,  Oh  obtaining  the  order, 
signed  his  name  in  the  judge's  book,  at  cham- 
bers ;  and  that  the  defendant  nbthavidg  oovn- 
plied  with  it,  nor  given  any  new  notice  to  add 
and  justify  bail,  me  pkintiflTs  attorney  sued 
out  an  attachment  against  the  sheriff  on  the 
15  th  instant ;  and  tlmt  notice  of  reiider  was 
served  on  the  1 7th.   This,  it  was  submittedt 
was  giving  time  to  the  principal,  so  as  to 
discharge  the  sheriff  from  his  liabHity* 

Mr.  Serjeant  Faufthan  showed  ciiUsfr,  anc^ 
submitted  that,  under  the  circuaiatances, 
no  time  had  been  given  to  die  defendant 
in  the  original  cause,  te  he  was  not  bound 
to  justify  bail  till  the  2d  day  of  diis  term, 
when  the  rule  to  bring  in  die  body  would  ex«^ 
pire;  that  the  judge's  order  was  merely  Condi-' 
tional  to  pay  the  debt  and  costo  within  a 
month,  and  that  not  having  been  ootnplied 
with,  it  amounted  to  nothing ;  «nd  that  there- 
fore no  indulgence  had  been  i^wn. 

Mr,  Serjeant  Peake^t  in  support  of  the  ndev 
submitted,  that  the  defendant  could  not  be 
surrendered  until  afber  the  expiration  of  the 
month,  as  granted  him  by  the  order;  and 
he  relied  on  the  case  of  lAe  Khitg  ▼.  the  She^ 
riffiifSurrey,{l)  where  it  was  held,  duit  a 
cognovit  conditioned  for  payment  by  instal- 
ments discharged  tlie  riieriff;  as  the  effect 
oi  it  was,  tJiat  fVora  tlie  time  of  giving  it,  the 

(1)  t  Tvunt.  159. 


defendant  could  not  be  taken  by  the  sherifiT 
So  here,  the  plaintiffelectcd  to  takea  differetil 
remedy  against  the  defendant,  and  therebgr 
absolved  the  sheriff  from  his  responsUHlity. 
So  in  IVest  v.  Askdowh,{i)  where  the  |^- 
cipal  offered  to  sttrrmdet  m  disd^iige  of 
his  bail,  and  an  agreelntot  was  afVefwarda 
entered  into  between  his  attorney  and  the 
plaintiff's  ^gcnt,  that  the  render  shovdd  be 
dispensed  with  for  six  weeks :  it  Was  held 
that  the  bail  were  discharged,  as  their  liabi- 
lity ceased  l^  time  having  been  given  to  thew 
principal  without  theit  authority,  akhough 
they  afrerwards  consented  that  their  liability 
as  such  bail  shoidd  continue*  At  all  eventsi 
the  plaintiff  should  have  sued  Out  the  attack^ 
ment  before,  according  to  the  easeof  iRe«v» 
the  Sheriff  tf  LamdrnX^)  where  it  H^afe  heU 
that  a  plaintiff  must  |Mroceed  within  a  veaaon*- 
aUe  tiine^  and  that  after  it  is  elapeed*  he 
eamot  reitort  to  the  sheriff,  although  he 
had  been  delayed  by  UsteHidg  to  pr^osab 
for  a  ooitiproBoise  made  by  the  defendatit* 

The  Comrt  being  dividied  on  tkia  poinl» 
they  delivered  their  opiiiiona  acoordinglyk 

The  Lard  Chief  JtuOce  and  Mr.  JuOke 
Gaeelee  thought  diat  the  practice  in  die* 
diargmg  the  aheiiff,  in  caaea  irberje  time 
had  been  given  to  the  prineuNd,  had  been 
carried  furUiertiban  it  ought.  Thataltkough« 
in  the  King  v.  the  Shtf^efl/oni&i^  it  Was 
held  that  ue  plaintiff  wxaat  prbeeed  aganst 
the  sheriff  within  a  reasonable  time»  yet 
diere  the  defendant  had  absconded,  and  the 
bail  below  had  become  banknttits,  and  two 
terras  and  a  long  vacation  hadelapaed  before 
any  proceedings  were  taken  agaiiist  the 
sheiiff;  that  therdbre  cannot  be  said  to 
be  a  proceeding  within  a  reasonable  time. 
Here,  however,  it  is  said,  that  the  phnttliff 
eoidd  have  takea  no  step  tfll  the  2d  day  of 
this  term.  The  case  of  Rex  v.  the  Shejnf 
^Swrrejf  is  dislingtiiahalde,  aa  diere  time 
was  given  to  the  defendant  under  a  cofpav- 
vk  t£u  the  debt  shovdd  be  payaUehyinstaK 
meats;  and  Lord  Chief  Jnatiee  Mansfidd 
there  said,  that  *"  th«  efiect  of  the  mstra^ 
meat  was,  that  feom  the  time  of  giving  i^ 
the  defendant  ee«dd  Bot  be  taken  by  the 
sheriff  ;''--aBd  Mr.  JasHet  HeMk  obaerred. 
that  die  party  had  elected  a  diflferent  remedy 
against  the  defendant^  «id  that  the  oogno- 

(«)  7M<)or«,566.;  lBI]ig.l64.B.clL.JX*P.f6. 
(3)  1  I^Miat  111. 
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•mi  was  a  new  modification  of  the  debt. 
Here,  however,  the  judge's  order  was  merely 
to  stay  the  proceedings  on  payment  oi  debt 
and  costs,  and  the  original  debt  was  not 
changed.  There  was  no  express  under- 
taking by  the  delendant  to  pay  it  absolutely 
within  the  month,  but  it  was  merely  condi- 
tional, vis. — that  on  payment  of  tlie  debt 
and  costs,  all  fiurther  proceedings  should  be 
stayed.  Although  it  may  be  said,  that  the 
signature  l^  the  defendant's  attorney  in 
the  judge's  book  amounts  to  such  an  un- 
dertaking»  yet  it  is  not  such  an  engage- 
m«Dt  by  the  party  on  which  an  attach- 
ment could  be  issued  for  non-performance 
of  it.  No  new  remedy  appears  to  have  been 
given  to  the  plaintiff,  nor  on  the  other  hand 
was  time  given  to  the  defendant.  There 
was  nothing,  dietefore,  to  prevent  the  sheriff 
from  rendeiing  the  defendant  during  the 
month  granted  by  the  order ;  and  if  it  were 
held  to  operate  as  a  discharge  to  him,  it 
would  be  highly  injurious  to  defendants,  as 
no  such  indulgence  would  be  allowed  in 
fliiure.  It  is  dear  that  the  order  for  stay- 
ing proceedings  is  merely  conditional ;  and 
if  this  application  should  be  allowed,  it 
would  tend  to  lelieve  the  sheriff  to  a  greater 
extent  than  it  has  ever  been  before  carried. 

Mr,  Justice  Park  and  Mr.  Justice  BuT' 
rnugh  were  of  opinion  that,  although  the 
order  might  in  strictness  be  considered 
as  conditional  <mly,  still  that  the  defen- 
dant could  not  be  proceeded  against  or  in- 
cascerated  during  the  period  therein  limited 
finr  the  payment  of  the  debt  and  costs.  It 
was  admitted,  in  Fricker  v.  Eastman^  (i-) 
that  an  order  of  this  description  was  peremp-. 
tnry  in  this  oourt ;  and  LcmkL  Elleaborough 
tbcore  said,  *'  it  was  true  that  the  order  pro- 
cured fer  the  defendant  an  immediate  stay 
of  proceedings,  by  which  he  had  secured  to 
himself  an  advantage  without  any  eqiiiva* 
lent  to  the  plaintiff,  unless  the  order  was 
oonaidefed  as  absolute."  Here,  the  language 
of  the  Older  is,  that  on  payment  of  the  debt 
and  costs,  within  a  month  from  the  date 
theveof^  all  proceedings  should  be  stayed. 
The  defendant,  therefore,  could  not  be  taken 
in  custody  until  that  time  had  expired. 
These  does  not  ^^ar  to  have  been  any 
firaud  OS  qoUusion  ;  and  as  a  new  remedy 
was  given  by  th^  cognovit  in  the  case  of 

(4)  llEaat,  3«9. 


the  King  v.  the  Sher^  of  Surrey ,  so  here 
the  signature  in  die  judge's  book  gave  ikm 
pkuQtiff  a  new  remedy ;  and  although  it  was 
entered  into  by  the  defendant's  attorney,  it 
must  still  be  considered  as  the  act  of  the  party, 
and  there  was  nothing  to  prevent  the  {Jain- 
tiff  from  codling  on  the  d^ndant  to  show 
cause  why  he  should  not  pay  according  to 
the  terms  of  such  undertaking.  It  there* 
fere  seems  that  no  proceedings  could  be 
taken  by  the  plaintiff  until  the  month  had 
expired.  The  plaintiff  consented  to  wait 
that  time,  and  die  sheriff  was  not  bound 
to  bring  in  the  body  undl  the  2d  day  of  this 
term,  when  the  rule  for  that  purpose  expired. 
The  undertaking  in  the  judge's  book  may 
be  con^ered  as  constituting  part  of  the 
order,  which  is  never  drawn  up  without  it. 
The  rule  consequendy  fell  to  the  ground  ; 
but  the  Lerd  Chief  Justice  on  this  day  said, 
that  as  the  affidavit  in  its  support  was  made 
in  the  usuid  terras,  it  might  be  made 

Absolute  en  payment  of  costs. 
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It  is  the  duty  of  a  grantee^  in  the  case  of 
the  grant  of  an  annuity ^  to  watch  the  conduct 
of  his  agent  during  the  negotiation.  Where, 
therefore,  the  agent  retained  part  of  the  con- 
sideration money  for  a  debt  due  to  him  from 
the  grantor,  as  well  as  for  the  expenses 
attending  the  deeds  by  which  the  annuity  was 
secured  at  the  time  of  the  execution — the 
Court  set  aside  the  annmty  on  terms,  although 
the  grasUee  was,not  prtoy  to  the  transaction, 

Mr,  Serjeant  Vaughan  obtmned  a  rule 
Nisi,  that  an  annuity  which  had  been  granted 
by  the  defendant  to  the  (daintiff  might  be 
set  aside,  and  the  judgment  vacated,  on  an 
affidavit  of  the  defendant,  which  stated  that 
Messrs.  Howard  and  Gribbs  having,  in  1 8 1 4, 
undertaken  to  raise  and  procure  for  him  a 
sum  of  money  by  way  of  annuity,  it  was 
shordy  aflerwards  agreed  that  the  defendant 
should  grant  to  some  client  of  theirs  a  re- 
deemable annuity  of  1051.  a  year,  for  the 
sum  of  680/.  to  be  paid  to  die  defendant  for 
the  purchasing  thereof,  being-  at  the  rate  of 
1 6/.  1 9sM,  per  cent,  on  the  purchase  money  \ 
that  he  executed  an  indenture  of  three  parts, 
bearing  date  the  12th  of  November,  1814, 
and  expressed   to  be  made  between  the 
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defendant  of  the   iirst   part.  Lord  Athe- 
way,  as  therein  described,    of  the  second 
part,  and   the  plaintifl*  of  the  third  part, 
purporting    to  be  a  deed  of   grant  and 
covenant,  whereby,  in  consideration  of  630^. 
therein  mentioned  to  be  paid  to  the  defen- 
dant, he  granted  to  the  plaintiff  an  annuity 
or  yearly  sum  of  105  L  lor  the  life  of  the 
defendant,  payable  in  the  manner  and  at 
the  times  therein  mentioned;  and  that  Lord 
Atheway  executed  tlie  deed  as  a  collateral 
security,  or  guarantee  for  the  due  payment 
of  the  annuity ;  and  that  he  and  the  defen- 
dant at  tlie  same  time  executed  a  warrant  of 
attorney  for  confessing  a  judgment  to  the 
plaintiff  in   tlie  Court  of  Common  Pleas 
in  Ireland,    for   the   further   securing  the 
amiuity ;  that  at  the  time  of  the  negotiation 
for  t]i&  sale  and  grant  of  the  annuity,  and 
previous  to  the  execution  of  the  deed  and 
warrant  of  attorney,    the    defendant  was 
indebted   to   Howard  and  Gibbs   in   90/. 
which  had  been  lent  and  advanced  by  them 
to  him;  that  on  the  12th  November,  1814, 
and  previous  to  the  execution  of  the  inden- 
ture    and    warrant    of   attorney,     Gibbs 
demaiideil  payment  of  that  sum  from  the 
defendant,    and    told   him    that   he  must 
pay  him  out  o£  the  said  sum  of   6$QLf 
it    being   the   consideration    or    purchase 
money  of  the   said  annuity  of  105/. ;  and 
that  the  defendant  must  also  pay  Howard 
and  Gibbs  tlie  furtlier  sum  of  50L  for  their 
costs  and  charges  of  preparing  and  perfect- 
ing the  securities  for  the  annuity,  to  which 
the  defendant  agreed ;  that  Gibbs  then,  as 
agent  of  the  plaintiff,  paid  the  defendant  the 
sum  of  6dQ/.  in  Bank  of  England  notes,  and 
handed  the  same  over  to  him  ;  that  inune- 
diately  upon  the  execution  of  the  deed  and 
warrant  of  attorney  by  the  defendant,  he  re- 
turned to  Gibbs  90/.,  and  for  Howard  and 
Gibbs  50/.,  being  the  costs  afid  charges  of 
preparing  the  securities  for  the  annuity; 
that   die   treaty   was    entirely    negotiated, 
and  the  whole  transaction  of  the  grant  of 
the  annuity  conducted   and    carried    into 
efiect  by  Howard  and  Gibbs,   or  one  of 
them,  as  the  agents  or  agent  of  the  plaintiff; 
and  that  the  defendant  had  been  informed, 
and  verily  believes,  that  a  fair  and  reason- 
able bill  for  preparing  and  perfecting  the 
said  several  securities  would  not  exceed 
tlie  sum  of  301. 

Mr.  Serjeant  Toddy  now  showed  cause, 


and  submitted  that,  as  it  was  not  shown  that 
any  part  of  the  consideration  money  had 
been  retained  by  the  plaintiff,  or  under  his 
sanction  or  authority,  tliis  case  did  not  fall 
within  the  6th  section  of  the  statute  53 
Geo.  d.  c.  141. ;  that  Howard  and  Gibbs 
had  no  right  to  act  as  they  had  done,  and 
that  the  plaintiff  could  not  be  considered 
responsible  for  their  misconduct.  In 
WUliatnson  v.  GooH(l)  the  attesting  wit- 
nesses leil  the  room  immediately  on  the 
execution  of  the  deeds  ;  and  QorUm  v. 
Cliampneys^^zy  was  decided  on  the  particu- 
lar facts  incident  to  that  case,  and  whidi 
are  not  applicable  to  the  present.  The 
defendant  has  admitted  that  he  was  indebted 
to  Howard  aiid  Gibbs,  and  that  they  pressed 
him  for  payment  previously  to  the  execu- 
tion of  the  securities.  They  acted  as  his 
agents,  and  it  must  be  taken,  that  he 
sanctioned  their  retaining  the  sum  doe  to 
them  from  him.  In  Mooiham  v.  Homj($) 
the  Court  refused  to  set  aside  an  annuity, 
which  was  applied  for  on  the  ground  tlutt 
the  grantor's  attorney  kept  an  unreasonable 
part  of  the  purchase  money  for  the  expenses 
of  the  deed,  by  which  it  was  secured  to 
him.  Here  there  was  no  retainer,  but 
merely  a  return  of  part  of  the  consideration 
money  for  a  stun  justly  due  to  Howard  and 
Gibbs,  and  by  way  of  payment  for  pie- 
paring  the  securities  : — ^but 

The  Court  were  unanimously  of  opinion 
that  this  case  must  be  governed  by  that 
of  Gorton  ▼.  Champneys,  which  had  been 
decided  afler  mature  consideration,  and 
where  it  was  held  that  the  statute  applied 
to  the  agent  of  the  parties  as  well  as  the 
parties  themselves.  Here  Howard  and 
Gibbs  during  the  existence  of  their  agency 
not  only  demanded  a  sum  stated  to  be 
due  to  them  from  the  grantor,  but  it  is 
sworn  that  he,  fearing  the  annuity  would  not 
otherwise  be  carried  into  efifect,  submitted 
to  return  it.  They  had  no  right  to  extort 
it  from  him  at  the  time  the  deed  was  exe- 
cuted, and  the  plaintiff  must  be  responsible 
for  their  acts.  If  the  decision  in  Gorton  v. 
Champneys  were  not  correct,  the  object  of 
the  statute  would  be  altogether  defeated, 
and  the  Court  must  exercise'  an  equitable 
jurisdiction  in  caaea  of  this  deacr^tioiL;  and 


(1)  1  Bing.  td4.  8.  c.  I  L.  J.  C,  P.  38. 
t)  Id.  t87.  s.  c.  1  U  J.  C.  P.  109. 
9)  7  Taunt.  596. 
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it  is  the.duty  of  a  prindpal  to  keep  a  strict 
eye  over  his  agent,  and  see  how  he  is 
conducting  himself.  The  rule,  therefore, 
must  be  made  absolute  on  the  terms  of  the 
grantor's  paying  the  principal  and  interest, 
which  shall  be  found  to  be  due  to  the  gran- 
tee on  taking  an  account  before  the  Protho- 
notary. 

Rule  absolute  accordingly. 


1824.       *> 
lov.  26.  3 
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OTHERS. 
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An  assignment  of  the  property  of  an  in" 
solvent  deSioTf  under  the  statute  1  Geo.  4. 
c.  Il9f only  transfersthe property theinsoloent 
was  possessed  of  at  the  time  of  presenting  his 
petition  for  his  discharge,  and  does  not  pass 
any  afier^acquired  property  to  his  assignee. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintifiTs  house,  ex- 
pelling him  therefrom,  and  seizing  and 
taking  away  his  goods. 

At  the  trial  before  Mr.  Baron  Hullock, 
at  the  last  Summer  Assizes  for  Newcastle- 
upon-Tyne,  the  plaintiff  obtained  a  verdict 
for  125^,  with  leave  for  the  defendant  to 
move  for  a  nonsuit;  and  the  principal  ques- 
tion arose  on  the  construction  of  the  1st 
Geo.  4.  c*  1 1 9,  viz.  whether  all  the  property 
and  effects  which  an  insolvent  had,  not  only 
at  the  date  of  the  assignment  executed  to 
the  provisional  assignee  on  presenting  his 
petition,  but  also  all  which  he  had  acquired 
between  the  date  thereof  and  the  date  of 
his  final  discharge,  passed  by  such  assign- 
ment. The  plaintiff*  (an  insolvent)  contend- 
ed, that  only  such  property  passed  to  the 
provisional  assignee  as  he  had  in  his  posses- 
sion at  the  date  of  the  assignment ;  and  the 
defendants  (as  his  assignees)  insisted  that 
such  assignment  had  relation  to  the  day  of 
the  final  discharge:  and  the  grounds  for 
contending  that  the  goods  up  to  that  time 
passed  to  them  were,  first,  that  the  act 
gives  particular  directions  as  to  the  pro- 
perty of  insolvents  acquired  subsequently 
to  their  discharge,  thereby  leaving  it  to  be 
inferred  that  all  previouis  property  was  al- 
ready provided  for,  it  being  vested  by  the 
s^MJgnment  in  the  assignee ;  and  secondly, 
chat  such  property  passed,  by  analogy  to 
the  bankrupt  laws ;  and  it  was  argued*  that 
the  discharge  of  an  insolvent  is  like  the 


certificate  of  a  bankrupt,  and  that  no  pro- 
perty previously  acquired  can  belong  to 
the  insolvent  or  bankrupt. 

It  appeared  that  the  assignment  was  ex- 
ecuted to  the  provisional  assignee,  on  the 
5th  June  1822 ;  that  the  bankrupt  was  de- 
clared entitled  to  his  discharge  under  the 
Insolvent  Act,  on  the  20th  August  follow- 
ing ; .  that  he  was  reheard  on  the  10th  May 
1823,  and  remanded  for  twelve  months; 
that  the  goods  in  question  were  acquired 
between  the  20th  August  1822,  the  date  of 
his  first  discharge,  and  the  time  of  his  re- 
hearing and  discharge ;  and  that  the  defen- 
dant Marshall,  as  the  plaintiff''s  assignee, 
authorized  an  auctioneer  to  sell  them,  with- 
out having  made  any  further  application  to 
the  Insolvent  Debtors'  Court. 

Mr,  Serjeant  Vaughan  on  a  previous  day 
in  this  term  obtained  a  rule,  calling  on  the 
plaintiff*  to  show  cause  why  the  verdict 
found  for  him  should  not  be  set  aside,  and 
instead  thereof,  a  nonsuit  entered  on  the 
objection  tiiken  at  the  trial ;  and  he  cited 
the  25th  section  of  the  statute  1  Geo.  4.  c 
119,  to  show  that  all  the  plaintiff''s  property 
passed  to  his  assignees,  and  that  he  was  en- 
titled to  no  part  of  it  until  he  had  obtained 
his  final  discharge. 

Mr,  Serjeant  WUde  now  showed  cause. 
As  the  plaintiff*  acquired  the  property  in 
question  afler  his  discharge  in  August  182^, 
it  could  not  pass  to  the  defendants  as  his 
assignees,  nor  could  they  have  any  right  to 
intermeddle  with  such  after-acquired  pro- 
perty. The  effect  of  the  assignment  as 
required  by  the  statute,  is  merely  to  trans- 
fer the  then^  existing  property  of  the  insol- 
vent ;  and  this  is  apparent;  as  well  firom  the 
terms  of  the  assignment  itself,  as  from  the 
4th,  6th,  and  7th  sections  of  the  statute ; 
and  the  25  th  (1)  gives  the  assignee  a  right 
under  certain  rules  and  modifications.  By 
the  4th,  the  assignment  is  to  be  executed  at 
the  time  of  subscribing  the  petition  for  a 
discharge ;  and  by  the  6th,  a  schedule  is  to 
be  delivered,  containing  an  account  oi  all 
the  property  of  the  insolvent,  within  four- 
teen days  next  after  such  petition  shall  have 
been  filed ;  and  the  7th  vests  all  his  effects 
in  their  then  state,  in  the  permanent  as- 
signees. So,  by  the  words  of  die  assignment, 
all  that  was  mtended  to  pass  must  be  insert- 
• 

(1)  See  these  Mctioos  iafrs,  p.  47. 
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ed  in  the  sehedvie  a(  the  tkne  c»f  preeenting 
the  petition.  But  the  Sdth  secdon  KiQOV€e 
every  doubt  on  this  point,  m  it  gives  the  insol- 
vent couit  a  power  to  order  tluit  a  judgment 
might  be  entered  up  agBinst  a  prisoner  m 
one  of  the  superior  oowFtSi  in  ttie  name  of 
the  assignee,  for  the  amount  of  the  debts  of 
such  prisooer,  which  should,  atthe  time  <^  the 
order  for  his  diseharge,  remain  due  to  his 
oroditors,  and  from  which  the  prisoner  should 
be  d!i3Gharged  by  such  order ;  and  diat  ex- 
ecution might  be  taken  out  upon  sueh  judg- 
Boent  agadnst  the  propettf  ae(|uiFed  b j  sudi 
prisoner  after  his  diaduffge. 

The  eases  of  as«ignments  in  ifuesdons  of 
baakruptey,  by  virtue  of  the  statutes  IS 
Blis*  c.  7.  s.  11,  and  1  James  1.  9»  15.  s.  19, 
are  inappHcable  to  ihe  present  ease^  as  there 
DO  new  asMflnsnent  is  neeessary ;  here,  how- 
ever, the  dourt  is  to  judge  whether  die  in- 
sohpent  is  of  ability  to  pay  his  debts  or  not, 
and  cannot  strip  hnn  of  afi  his  after-acquired 
property — sudi  property  only  Is  subject  to 
the  judgment  and  OKeeution.  Lo(rfdng, 
thereifere,  at  ihe  whole  of  the  statute,  as 
well  as  ^e  schedule  and  assignment,  it  is 
ckar  that  the  latter  relates  to  the  dien 
existing  property  of  the  mscdvent  alone, 
and  cannot  apply  to  the  eflbcts  which  may 
be  acquired  by  him,  after  prefieBtii^  his 
petition  Ibr  a  disohiffge. 

Mr,  S€9yetm$  V€mghmk  was  heard  in  sup- 
port of  lus  rule/ 

By  the  Court. — As  the  statute  for  the 
relief  of  insolvent  debtors  is  extremely  un- 
portant,  it  was  fit  that  a  genera]  question  of 
this  description  arising  under  it,  should  re- 
ceive the  consideration  of  the  Court  before 
it  dame  to  a  final  decision.  A  creditor 
can  oidy  obtain  possession  ai  ^  pn^rtjf 
of  his  debtor  by  a  regular  judgment  and  ex- 
ecution, except  in  cases  of  bankruptcy  or 
insolvency ;  and  here  it  is  incumbent  on  the 
defendants  to  show,  that  the  assignee  of  an 
ins(4vent  has  the  whole  of  his  property 
vested  in  him  by  the  <^>eratioft  of  the  sta- 
tute, if  not,  there  is  no  legal  defence  to 
this  action.  The  Court  has  looked  through 
afi  the  clauses  of  the  act,  «id  can  find 
none  winch  vests  the  after-acquired  pro- 
perty of  an  insolvent  in  his  assignee. 
Another  mode  has  been  pointed  out^  by 
whieh  that  property  may  be  got  at.  An 
insolvent  stands  in  the  same  situation  as 
an  unoevtifieated  iNHdapupt,  except  as  to  his 


person,  as  the  uroptfrty  acquired  by  him 
subsequently  to  oie  exeetition  of  the  assign- 
ment, nay  be  tsken  by  virtue  of  a  judgment 
and  exeeutbn.  The  4th  section  relates  to 
the  property  the  insolvent  nigiit  possess  at 
the  time  of  subscribing  his  petition,  the  ap- 
plication for  which  may  be  made  in  a  simi- 
mary  way,  and  the  prisoner  must,  at  the 
time  pf  subscribing  such  petition,  duly  ex- 
ecute ati  assignment  of  all  his  estate  and 
property,  so  as  to  vest  them  in  the  pro- 
visional assignee.  It  is  quite  dear  that  such 
assignment  only  conveys  or  transfers  the 
property  the  insolvent  was  possessed  of  at 
ike  time,  Th^ra  is  a  wide  distinction  to  be 
^hrawn  between  this  case  and  that  of  a  bank- 
iv^  for  by  die  express  terms  of  the  statutes 
of  ^liaabetl^  and  James  the  Firs^  the 
aftcr-acquiied  property  of  a  bankrupt  be- 
coraea  vested  in  his  assignees,  but  the  act 
in  question  contajns  no  such  pcoviaion. 
By  die  8th  secdon,  the  prisoner  is  required 
to  deliver  in  a  schedule  of  aD  sisdi  property 
as  he  shall  be  possessed  of,  or  endtM  to, 
at  the  tkne  of  his  preaentiag  his  peddon ; 
and  there  is  no  ground  for  raising  a  distinc- 
tion between  me  provisional  or  general 
assignee ;  for  by  section  7  it  is  provided, 
that  the  Court  may  appoint  proper  persons 
aa  assignees,  for  the  purposes  of  the  act,  and 
that  when  such  assignees  shall  have  ac- 
cepted die  i^pointmait,  the  prisoner's  estate, 
&c«  which  was  vested  in  the  j^visional  as- 
signee, should  be  immediately  asrigned  by  him 
to  the  subsequent  or  permanent  assignees. 
That  clause,  therefore,  restricts  the  latter 
fixmi  taking  any  more  of  the  properq^  of  the 
insolvent  dian  was  vested  in  die  former. 
These  clauses  of  die  statute,  therefore, 
do  not  affect  the  after-acquired  property. 
Akhough  it  may  be  said  that  the  16m  and 
17th  sections  are  applicable  to  this  case,  as 
the  pkindff 's  conduct  appears  to  have  been 
fraudulent,  yet  on  reference  to  them,  they 
do  not  touch  after-acquired  pn^erty, 
aldiough  they  audiorixe  the  detention  of 
the  person  of  the  insolvent.  It  is  unnecet- 
ifary  to  go  through  all  die  provisions  of  the 
statute,  or  to  draw  an  analogy  between  diem 
and  cases  reladye  to  bankrupts.  The  great 
and  leading  distinction  is,  as  to  the  dil&rence 
of  the  parties  and  the  treatment  each  is  ta 
receive.  The  assignees  of  abfui^Dntpt  are 
invested  with  a  power  to  dispose  of  Ins  fbture 
eftcts,  and  all  his  aft»r-aequised  personal 
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property  passes  to  them  by  the  assiga- 
Btent ;  but  it  is  not  so  in  the  case  of  an 
insblvent  debtor.  Here  the  25th  sectioa 
of  the  statute  directs  that  tlie  insolvent 
court  may  order  a  judgment  to  be  entered 
up,  and  that  execution  may  issue  against 
amr»<acfuired  property,  wb^e  it  shall  taj^ 
pear  to  the  court  that  the  prisoner  ia  of 
abiMty  to  pay  debts  wbkh  may  remain  due 
to  his  creditors  at  the  time  of  his  obtaining 
the  order  lor  his  discharge;  but  here  it 
j^ipears  that  liie  d^^tflantSi  as  the  assi^^iees 
of  the  plaintiff,  caused  his  property  to  be  sold 
without  making  aay  Ikpphcation  to  the  court. 
They  alone  were  ett^wered  to  direct 
amongst  which  of  the  creditors  it  was  to  be 
distributed.  Until  the  whole  should  be  fldly 
paid  and  satisfied.  Those  creditors  wha 
have  fumished  the  insolvent  with  the  means 
of  acquiring  nfew  property  tnust  be  first  paid, 
as  they  have  a  fair  and  equitable  prior  claim } 
and  if  the  present  defiance  could  prevail*  the 
assignees  might  satisfy  the  debts  of  the  old 
creditors,  and  the  new  ones  would  not  re- 
ceive one  farthing.  The  latter  class  ought, 
in  justice,  to  be  protected,  and  property 
acquired  by  the  insolvent  through  their 
ifieans,  may  be  obtained  by  virtue  of  enter- 
ing up  execution  on  tho  ju^^ent  as  pointed 
out  by  the  135th  Section  of  the  statute. 

Ruk  discharged* 


te^M-^b* 


Sec.  4.  Any  p^w>n  hi  Ei^giand  in  actual 
custody,  upon  any  process  whatsoever,  for 
debt,  &c.,  may,  at  any  time  within  fourteen 
days  next  afler  the  Cofeuneneement  of  such 
actual  custody,  or  within  such  fUrther  time 
as  the  court  aludl  think  reasonid>lei»  ^^ly 
by  petition  in  a  summary  way*  to  aui^  ctmrt 
loa^  his  discharge ;  in  which  petition  shall  be 
stated,  the  place  wherein  auch  prisoner  ia 
then  confined,  the  time  when  he  was  first 
dhai^d  in  custody,  together  with  the  names 
of  the  persons  at  whose  suit  he  shall^  at  the 
time  of  his  presenting  sudi  petition,  be  de- 
tained in  custody,  and  the  amount  of  the 
debta^  8ce^  far  which  such  priaooer  is  so 
detained;  and  shall  piray  to  be  disehaiged 
fhwi  custody,  and  to  have  future  liberty  of 
his  pereon,  against  the  demands  for  which 
he  is  ^n  in  custody,  and  of  all  other  per^ 
SO1I0  who  shiA  be,  or  daim  to  be  creditotv 
of  such  prisoner  at  the  time  of  p^eaefiting 
such  petiUoB ;  which  petition  shi^  be  sub* 


scribed  by  such  prkoner*  and  fortliwith  be 
filed  in  such  court ;  and  such  prisoner  shall^ 
at  the  time  of  subscribing  such  petition^  duly 
execute  a  oonveyanae  and  assignment,  in 
such  form  as  such  court  shall  direct,  of  all 
his  estate,  right,  title^  interest,  and  trust  to 
all  his  real  mid  personal  etfkate  and  ^iecta, 
except  wearing  apparel,  &o.,  not  exceeding 
the  Value  of  fiOL^  so  as  to  vest  all  suak 
estate  and  efieeta  n  the  provisional  aasigMee 
oi  such  court* 

Sec.  6«  8uch  prisoner  shall,  within  fourteen 
days  next  af^r  such  petition  has  b^en  flled^ 
or  within  such  flurther  iime  as  the  court  shall 
think  reascmeblei  dehvet  into  such  coiirti  k 
sdiedule  containic^  a  full  and  true  desorip- 
tioB  of  every  person  to  whom  such  prisoner 
is  then  indebted,  or  wbo^  to  his  or  her 
knowledge,  shall  claim  to  be  his  or  her 
oreditors;  together  with  the  nature  and 
anuHult  of  snch  debts  and  chums,  diatiii« 
gttishing  such  as  are  admitted,  from  such 
aa  are  dtsputed*  l^^  such  prisetier ;  and  also 
a  perfect  account  of  afl  the  estates  and 
efiects  f  eal  and  peraonal,  in  possession,  t^ 
version,  ramainderi  or  expettaB<gr;  and  also 
of  all  places  of  benefit,  whether  the  emolu* 
ments  arisi»  from  fixed  salaries,  or  firom 
^eS}  and  of  all  pensions  or  lAmanoes  of 
such  prisonefv  in  possespioat  or  reversion, 
or  he£i  by  any  other  person  on  behalf  of 
such  pnsoner.  Or  from  Which  he  or  she 
derives,  or  may  derive,  any  benefit  or  ad- 
vantage ;  and  also  all  rights  and  poWeTs  of 
every  nature  which  such  prisoner,  or  any 
other  petion  in  trust  for  bin  or  her,  or  for 
his  or  her  use,  shall  be  seized  or  possessed 
of,  or  interested  in  or  entitled  unto,.or  which 
such  prisoner,  or  aay  person  in  trust  for 
hiai  or  her,  or  for  his  or  her  benefit,  shall 
have  my  power  to  dispose  of,  diarge,  or 
exercise  for  the  benefit  of  such  prisoner  at 
the  tiaae  of  presentiag  such  petition;  to- 
gether with  a  perfect  account  of  all  debts  at 
Mich  titne  owing  to  sudi  prisoner,  or  to  any 
person  an  tcmt  for  him  or  her,  or  for  his  or 
her  bebefit,  either  solely  or  jointly  with  any 
other  person;  and  the  names  and  places  of 
abode  of  sttch  several  debtors,- and  of  tke 
wknOiacs  who  can  prove  such  debts,  so  for 
as  sudh  prisoner  can  set  forth  die  same ; 
and  such  schedule  shall  also  truly  describe^ 
the  said  wearing  apparel^  &c.  not  exceeding" 
%Ql*^  which  nay  be  excepted  by  sack  pn4 
sDMsr,  together  with  the  values  of  audi  ex-i 
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cepted  articles^  and  such  schedule  shall  be 
subscribed  by  such  pri80iier»  and  filed  in 
the  court. 

Sec.  7.  When  such  court  shall  adjudge 
any  prisoner  to  be  entitled  to  his  discharge, 
such  court  shall  appoint  proper  persons  to 
be  assignees  of  the  estate  and  eflfects  of  such 
prisoner  for  the  purposes  of  this  act ;  and 
when  such  assignees  have  signified  to  the 
court  their  acceptance  of  the  appointment, 
such  prisoner's  estates,  eflfects,  rights,  and 
powers  vested  in  such  provisional  assignee, 
shall  be  inunediately  assigned  by  such  pro- 
visional assignee  to  such  assignees,  in  trust 
for  their  benefit  and  the  rest  of  the  creditors 
of  such  prisoner,  in  proportion  to  their  re- 
spective debts,  according  to  this  act,  &c ;  and 
such  assignees  shall,  with  all  speed  afler  their 
accepting  such  assignment^  use  their  best 
endeavours  to  get  in  the  estate  and  efiects 
of  such  prisoner,  md  make  sale  of  all  such 
estates  and  effects  vested  in  them :  and  if  such 
prisoner  shall  be  interested  in,  or  entitled  to 
any  real  estate,  either  in  possession,  rever- 
sion, or  expectancy  ;  the  same,  within  two 
months  after  such  assignment  and  convey- 
ance, or  within  such  o&er  time  as  the  court 
shall  direct,  shall  be  sold  by  public  auction, 
in  such  manner  and  place  as  the  major 
part  of  the  creditors  entitled  to  the  benefit 
diereof  shaU,  in  manner  contained  in  the 
act,  approve.  [The  remainder  of  this  section 
applies  to  the  assignees  making  up  accounts 
and  dedanng  dividends,  &c'.] 

Sec.  25.  When  any  order  for  the  dis- 
chaj^  of  any  prisoner  is  made,  the  court 
may  also  order  a  judgment  to  be  entered 
up  against  such  prisoner,  in  some  one  of  the 
superior  courts  of  Westminster,  in  the  name 
of  the  assignees  of  such  person,  or  such 
provisional  assignee,  if  no  other  shaU  then 
be  appointed,  anid  have  accepted  such  office 
for  the  amount  of  the  debts  of  such  fnisoner, 
which  at  the  time  of  such  order  remain  un- 
paid, firom  which  such  prisoner  is  discharged 
by  such  order,  md  such  prisoner  shall 
execute  a  warrant  of  attorney  to  authorise 
the  entering  up  such  judgment,  and  such 
judgment  shall  nave  the  force  of  a  recogni- 
sance, and  suchorder  of  the  court  establish- 
ed under  this  act  shall  be  asuffident  authority 
to  the  proper  officer  for  the  entering  up  of 
sw^  judgment;  and  when  it  appears  to  the 
ntis&ctiott  of  such  court,  that  such  prisoner 
can  pay  such  debts,  or  part  thereof  or  that 


he  is  dead,  leaving  assets  for  that  purpose^ 
the  cojirt  may  permit  execution  to  be  taken 
out  upon  sudi  judgment,  or  put  in  force  any 
other  power  given  by  this  act  against  the 
afVer-acquired  property  of  such  prisoner, 
for  such  sum  as  the  court  shall  order — such 
sum  to  be  distributed  rateably  amongst  the 
creditors;  and  such  fiirther  proceedings 
shall  be  had  in  the  discretion  of  such  court, 
until  the  whole  of  the  debts  due  to  the 
several  persons,  against  whom  such 
charge  was  obtained,  shall  be  fully  satii 
togeUier  with  such  costs  as  such  court  shaD 
thmk  fit  to  award ;  and  no  scire  facUu  shaU 
be  necessary  to  revive  such  judgment  on 
account  of  lapse  of  time,  but  execution  shall 
at  aU  times  issue  thereon  by  virtue  of  the 
order  of  such  court;  provided  that  in  case 
any  such  application  against  such  prisoner 
shaU  appear  to  the  court  to  be  ill  founded 
and  vexatious,  the  court  may  not  only  refiise 
to  make  any  order,  but  idso  dismiss  the 
same  with  such  costs  as  to  them  shall  xp* 
pear  reasonable. 


1824. 
Nov.  26. 
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STAFFORD  AND  AMOTHEIt,  AS- 
SIGN EES,  &C.  OF  CLAB3L  THE 
YOUNGER,  r.  CLARK  THE 
EU>£R. 

A  plea  of  judgment  recovered  far  the  same 
cause  of  action  may  he  given  m  ecidence 
in  assumpsit  under  tne  general  issue. 

When  money  is  paid  into  court  on  counts 
for  goods  sold  and  delivered^  and  for  money 
had  and  received^  and  the  latter  only  applies 
to  the  plaint^s  demand^  such  payment 
admits  a  cause  faction  on  that  count  only. 

Mr,  Serjeant  Pell^  on  a  previous  day  in 
this  /term,  obtained  a  rule,  calling  on  the 
defendant  to  show  cause  why  the  damages 
found  by  the  jury  for  the  plaintiife,  on  the  tnal 
of  this  cause,  diould  not  be  increased,  finom 
the  sum  of  dO«.  to  99L  10«.,  or  a  new  trial 
had  between  the  parties.  It  appeared  that, 
in  Trinity  term,  1823,  Ike  plamtifis  brouf^t 
an  action  of  trover  against  the  diafendrnt, 
in  which  they  sought  to  recover,  among 
other  things,  certain  bills  of  exchai^ ;  and. 
they  obtained  a  verdict  for  72/.  In  Hilary 
term  last,  the  plaintiffi  brought  an  action 
of  assumpsit  against  the  defendant,  for 
goods  sold  and  &livered,  and  on  the  com- 
mon money  counts;   and  on  the  trial  of 
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which,  they  sought  to  recover  the  amount 
of  two  bills  of  exchange,  which  the  bank- 
rupt had  indorsed  to  the  defendant,  being 
the  same  bilb  on  which  they  attempted  to 
recover  in  the  action  of  trover;  and  to  this 
action  the  defendant  pleaded  rum  asnmpnt^ 
and  paid  5/.  into  court,  upon  the  first,  second, 
and  fifUi  of  the  counts  of  the  declaration, 
vis. — ^fbr  goods  sold  and  for  money  had  and 
received ;  and  at  the  trial  gave  the  office 
copy  of  the  judgment  in  the  first  action  in 
evkience,  as  a  iMir  to  the  plaintiflBi  recover- 
ing the  amount  of  those  two  bilb  of  ex- 
change. This  evidence  was  objected  to  by 
the  plaintiC&'  counsel,  on  the  ground  that 
the  judgment  should  have  l>een  pleaded, 
which  objection  was  overruled  by  his  Lord- 
ship, who  allowed  the  judgment  to  be  given 
in  evidence,  in  consequence  of  which,  the 
pbundfis  obtained  a  verdict  for  30^.  only, 
on  the  count  fi>r  money  had  and  received, 
and  costs  40#. ;  and  a  verdict  was  given  for 
the  defendant  on  the  other  counts,  with 
liberty  for  him  to  move  to  enter  a  nonsuit ; 
and  lus  Lordship  certified  as  to  costs. 

Mr.  Serfsant  Fojighan  having  obtained  a 
rule  accordingly,  die  Court  durected  both 
rules  to  come  on  together,  and  he,  together 
with  Mr.   Serjeant  Crass,   now  submitted 
that  the  judgment  obtained  by  the  plaintiffii 
in  the  first  action  was  not  only  admissible 
in  evidence,  but  that  it  was  conclusive  as 
against  their  ri^ht  to  recover  in  the  second, 
and  more  particularly  so,  as  the  bills  of 
exchange  sought  to  be  recovered  were  the 
aamie  in  both.     No  fraud  could  be  imputed 
to  the  defendant,  who,  being  aware  of  the 
distressed  drcnmstaaces  of  his  son,  made 
payments  for  him,  on  account  of  which  the 
bius  were  indorsed  to  him.     The  plaintiflb 
cannot  divide  or   multiply  one  cause  of 
action,    nor  recover  in  assumpsit  for  the 
aameaabject  matter  for  which  the  action 
of  trover  was  previously  commenced.^    In 
Kiichem  v.  Campbell^l)  it  was  decided  that 
die  same  cause  of  action  cannot  be  brought 
twice  to  a  final  determination ;  on  the  prin- 
ciple that  nemo  debet  bis  vexari^  and  that  the 
same  cause  of  action  is,  where  thasame  evi- 
dence will  support  bothy  although  it  may 
happen  to  be  grounded  on  different  writs, 
and  diat  that  was  the  test  to  know  whether  a 
final  determination  in  a  former  actk)n  was  a 

(1)  3  Wih.  304.  •.€.  9  Sir  W.  BI.  831. 
VouIQ.  C.P. 


bar  or  not,  to  a  subsequent  acdon.     In  the 
Duchess  of  Kmgston's  case,(2)  Lord  Chief 
Justice  De  Cjrey  said  diat  the  judgment  of  a 
court  of  concurrent  jurisdiction  directly  upon 
the  point,  is  as  a  plea,  a  bar,  or  when  produ- 
ced in  evidence,  is  conclusive  between  die 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court.     So  in  OtOram 
V.  }iioret90od,{S)  it  was  held,  that  if  a  ver- 
dict be  found  on  any  fact  or  tide  distincdy 
put  in  issue,  in  an  action  of  trespass,  such 
verdict  may  be  pleaded  by  way  of  estoppel 
in  another  action  between  the  same  parties, 
or  their  privies,  in  resp^  of  the  same  fiu;t 
or  tide.     It  must  be  admitted,   however, 
that  if  a  judgment  be  not  pleaded,  but  be 
only  given  in  evidence,  it  is  not  an  estoppel 
so  as  to  preclude  the  jury  firom  finding  a 
verdict  according  to  the  truth  of  the  fiict. 
Here,  if  the  action  of  trover  had  been  con- 
fined to  the  bills  of  exchange,   and  there 
had  been  no  evidence  to  support  a  petition- 
ing creditor's  debt,  and  the  jury  had  been 
directed  to  find  a  verdict  for  the  defmidant, 
the  plaintifR  would    be  precluded    firom 
giving  fiirther  evidence  to  support  such  a 
debt  in  another  action  against  him,  as  they 
had  made  their  election  to  take  an  opinion 
of  the  jury  in  the  first.     It  may  be  said, 
however,  that  as  the  defendant  in  this  case 
has  <Hdy  pleaded  nan  assmnpni,  the  judg^ 
ment  cannot  avail  him;  but  it  is  a  well 
known  principle,    that  whatever   goes  to 
discharge  a  cause  of  action,  may  be  given 
in  evidence  under  the  general  issue.     In 
Brotm  V.  Gt>rfit#A,(4)  it  was  held  that  mat- 
ter which  might  be  given  in  evidence  on 
the  general  issue,  m^t  be  pleaded  spe^ 
dally,  if  it  admitted  that  the  plaintiff  had 
once  a  cause  of  action.    A  release  may  be 
given  in  evidence  under  the  general  issue, 
SfMoan  v.  Mantaguet  Miller  v.  Avis  ;(5) 
or  a  foreiffn  attachment.  Brook  v.  Smiihj 
(6)  Savage  s  ease*(7)    So,  accord  and  sa-' 
tisfiustion  may  be  either  pleaded  specially, 
or  given  m  evidence   under  the  general 
issue,  Paramore  v.  Johnson  ;(8)  and  in  Co. 
Liu.  303,    it  is  kid  down,    that  plead- 
ings which  amount  to  the  general  issue  are 

11  State  Triab,  261. 

3  East,  346. 

1  Ld.  Raym.  217. 

iDoag.  106.    3£Bp.234.    Gilb.  C.  P.  64« 

1  Salk,  280. 

Id.  291. 

1  Ld.  Raym,  566. 
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not  to  be  allowed,  but  the  generi^l  issue  is 
to  be  entered.  Although  in  the  late  case 
of  yoaght  Y,  }Vincht(9)  it  was  decided  that 
a  verdict  obtained  in  a  foriner  action,  if 
pleaded  in  bar,  would  be  an  estoppel,  but 
would  not  be  conclusive  when  given  in 
evidence  under  the  general  issue ;  still  it  is 
quite  dear,  that  the  judgment  in  this  case  was 
admissible,  as  it  was  received  there,  and 
the  only  question  was,  as  to  its  being  con- 
clusive or  not ;  and  here  it  follows,  that  if  it 
were  admissible,  it  is  conclusive  against 
the  plaintifib.  Although  in  Trevwan  v. 
Lawrencet{\0)  it  was  held  that  if  a  party 
will  not  rely  on  an  estoppel  when  he  may, 
but  takes  issue  on  the  &ct,  the  jury  shidl 
not  be  bound  by  the  estoppel,  for  they  are 
to  find  the  truth  of  the  fact  which  is  against 
him;  yet  there  the  estoppel  was  by  the  act 
of  the  party,  but  here  the  judgment  was 
admissible  to  show  the  identity  of  the  par- 
ties being  the  same,  and  that  the  cause  of 
action  was  also  substantially  the  same  in 
both  sijuts;  and  if  it  were  a^oiissible,  then 
it  is  conclusive:  and  in  Bird  v.  RandaUf(l  1) 
Lord  Mansfield  said  that  an  action  on  the 
case  is  founded  upon  the  mere  justice  and 
conscience  of  the  plaintiff  *s  case,  and  is  in 
the  nature  of  a  bill  in  equity,  and  in  effect 
is  so,  and  therefore  a  former  recovery, 
release,  or  satisfaction,  need  not  be  pleaded, 
but  may  be  given  in  evidence :  and  the 
case  of  Moses  v.  Macferlan{lt)  wrb  ded* 
ded  on  the  same  principle,  and  confirms 
the  general  rule,  that  the  merits  of  a  ques- 
tion which  lias  been  distinctly  determined 
by  a  court  of  competent  jurisdiction,  cannot 
be  re-tried  between  the  same  parties  in  any 
other  shape,  and  that  the  judgment  is  con- 
clusive as  to  the  suliject  matter,  untU  it 
is  set  aside  or  reversed :  and  in  Geyer  v. 
/IguUar^^lS)  a  sentence  of  a  foreign  court, 
was  held  to  be  conclusive  evidence  against 
a  warranty  of  neutrality,  in  an  action  on  a 
policy  of  insurance :  and  the  case  of  BoUon 
V.  Gladstone(l4!)  has  settled  the  principle, 
that  all  sentences  of  such  courts  of  compe- 
tent jurisdiction  to  decide  questions  of 
prise,  are  to  be  raceived  here  as  conclusive 

(9)  S  Bam.  and  Aid.  66f. 
(lO)Salk,  276. 
;il)3Burr.  1355. 
12)  2  Buir.  1006. 
,*i:?)7T.  R.  681. 
(14)  5  Eairt  Rep,  160, 


evidence  in  actions  on  policies,  on  every 
subject  over  which  those  courts  have  juris- 
diction, and  on  which  they  have  professed 
to  decide.  So  in  Burrows  v.  Jemmo^{\5) 
where  a  party  having  accepted  a  biU  of 
exchange  drawn  upon  him  abroad,  and 
having  instituted  a  suit  there,  his  accep- 
tance was  vacated,  and  he  was  again  sued 
on  it  on  his  return  to  this  eountry,  it  was 
held  that  the  cause  was  to  be  determined 
by  the  law  of  the  country  where  the  bifl 
was  negotiated,  and  that  the  sentence  there 
was  conclusive.  On  these  gronnds  the 
judgment  in  this  case  was  not  only  properly 
received  in  evidence,  but  is  condustve  on 
the  plaintiffs. 

Mr.  Serfeant  Pell  in  support  of  his  i^e 
insist^,  that  the  judgmmit  ought  not  to 
have  been  a^noitted  in  evidence  under  the 
general  issue,  but  should  have  been  pleaded, 
if  the  defendant  meant  to  avail  himself  of  it 
in  the  latter  action  whidi  had  been  brought 
against  him,  as  it  was  purely  a  matter  of 
record,  and  of  which  a  judge  or  the  court 
only  could  take  judicial  notice.  The  rea- 
soning of  Lord  Chief  Justice  Abbott  in 
Vooghi  V.  Winch  is  conclusive  on  this  pc^t, 
where  he  said  ^^  I  am  aware  that  in  Bird  v. 
RandaUf  Lord  Mansfidd  is  reported  to  have 
said,  that  a  former  recovery  need  not  be 
pleaded,  but  will  be  a  bar  when  given  in 
evidence.  I  caimot,  however,  accede  to 
that;  lor  the  very  first  thing  I  learnt  in  the 
study  of  the  law  was,  that  a  judgment 
recovered  must  be  pleaded:  which  has  so 
strongly  engrafted  itself  on  my  mind  as  a 
general  principle,  that  nothing  I  have  heard 
in  argument  this  day  has  shaken  it*"  Here 
the  judgment  could  only  be  conclusive  as 
being  matter  of  record,  aiid  not  of  the  issue 
the  jury  was  sworn  to  try  hetween  the  par- 
ties, and  they  were  unable  to  ferm  any 
correct  opinion  as  to  the  nature  or  effect  c^ 
a  record.  Although  accord  and  satwfiic-' 
tion,  a  foreign  attachment^  or  a  release  may 
be  given  in  evidence  under  the  genend 
issue,  it  does  not  follow  that  the  judgment 
of  a  superior  court  which  is  matter  of 
record,  can  be,  althougli  it  may  apply 
to  the  same  parties,  and  refer  tio  die  same 
subject  matter  in  dispute  between  them. 
If  it  be  pleaded,  the  p^i^itHf  ffiight  have 
an  opportunity  of  replying,    as  m  5M- 

(15)  2  Str.  733. 
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don  V.  7Wcf»/16)  that  the  promises  and 
uudertakings  in  the  second  action  were  not 
the  same  identical  promises^  for  the  non- 
performance of  which,  the  sum  of  money 
was  so  recovered  by  the  former  judgment. 
l£,  therefore,  the  defendant  in -we  second 
action,  had  pleaded  the  former  judgment  in 
the  action  of  trover,  it  might  have  been 
conclusive,  and  operated  as  an  estoppel ;  but 
he  has  not,  but  has  pleaded  the  general 
issue  only : — ^he.has  thereby  elected  to  sub- 
mit the  whole  of  his  case  to  the  jury, 
according  to  the  late  decision  in  the  case 
of  Vaogiu  V.  Wkich, 

By  the  Court, — It  is  quite  dear  that  the 
office  copy  of  the  judgment  was  admissible 
in  evidence  at  the  tnal.     Whether  it  were 
conclusive  or  not,  it  is  now  immaterial  to 
consider.    There  can  be  no  doubt  but  that 
a  record  is  admissible  in  evidence :  if  it 
were  held  not  to  be  so,  it  would  be  running 
counter  to  all  previous  authorities.     The 
distinction  is»    that    if  it  be  pleaded,  it 
operates  as  an  absolute  bar ;  if  not,  it  may 
be  given  in  evidence  under  the  general 
issue.   Althoii^  Lord  Chief  Justice  Abbott 
seems  to  have  entertained  a  diflferent  opi- 
nion from  Lord  Mansfield  in  Bird  v.  Aan- 
dallf  yet  it  is  here  sufficient  to  say,  that  it 
mi^t  be  given  in  evidence  m  poM,  to  satisfy 
die  minds  of  the  jury  that  it  was  applica- 
ble to  die  same  parties,    and  the  same 
suli^t  matter.     Although  therefore  it  may 
be  considered  conclusive  in  one  sense,  it 
cannot  in  all ;  and  although  if  it  were  pleaded 
as  a  bar  to  the  action,  and  the  plaintm  were 
to  reply  that  it  did  not  relate  to  the  former 
action,  sdll  the  jury  might  look  at  it  to  see 
whether  it  related  to  the  same  pardes,  and 
the  same  subject  matter.     Here,  it  was  not 
put  in  as  a  matter  of  record,  but  offered 
in  evidence  to  show  that  the  plaindflb  had 
recovered  daaoages  for  the  conversion  of 
the  bills  of  exchange  sought  to  be  recovered 
in  the  second  action,  in  the  former  acdon  of 
troven    A  plaintiff  cannot  sever  one  cause 
of  action  into  sevemd  parts,  and  thereby 
harass  a  defendant;    and  if  the  former, 
having  several  causes  of  action  against  the 
latter,  ofiers  evidence  on  all,  and  fails  as 
to  some,  it  is  clear  that  on  principle  he 
cannot  recover  afVerwards  in  another  action 
for  those  causes,  which  he  failed  to  esta- 

(16)  6  T.  R.  607. 


blish  in  the  former,  for  want  of  sufficient 
evidence.    This  appears  to  be  borne  out  by 
the  authority  of  the  cases  of  Hall  v.  Stone, 
(17)  and  Markham  v.  Middleton,{lS)  where 
the  plaintiff  was  not  prepared  to  prove  his 
whole  demand,  or  dedined  giving  evidence 
on  executing  a  writ  of  inquiry — ^the  Court 
set  it  aside  on  payment  of  costs,  in  order  to 
give  the  plaindffan  opportunity  of  proving 
his   whole  demand  in  the  former  action ; 
and  in  the  latter  case  the  Court  considered 
that  unless  they  interposed  in  that  manner, 
the  plaintiff  would  be  barred  by  the  former 
verdict.     The  cases  of  Bird  v.  Randall,  and 
Burtons  V.  Jemino^  are  decisive  to  show 
that  a  former  recovery  may  be  given  in 
evidence  under  the  plea  of  the  general  issue ; 
for  whatever  puts  an  end  to  the  plaindff 's 
cause  of  acdon,  may  be  given  in  evidence 
under  that  plea. — With  respect  to  the  rule 
as  to  entering  a  nonsuit,  the  defendant  had 
acknowledged  that   he  had  received  SOs. 
from  the  bankrupt,  and  which  could  only 
be  recovered  under  the  count  for  money 
had  and  received ;  but  as  he  had  paid  5/. 
into  court  on  that  count,    as  well  as  for 
goods  sold  and  delivered,  it  was  insisted 
for  the  plaindfis  that  he  thereby  admitted 
that  something  was  due  on  each,  and  duit 
as  the  evidence  applied  to  one  only,  the 
plaintifis  were  endded  to  a  verdict  on  the 
other  two; — but  for  the  defendant  it  was 
contended,  that  as  one  only  was  applicable 
to  their  demand,  the  defendant  had  admit- 
ted a  cause  of  action  on  that  count  only ; 
and  the  latter  appears  to  be  die  true  dis- 
tmcdon:  and  as  the  sum  paid  into  court 
more  than  covers  the  {^ndff 's  demand  on 
the  count  for  money  had  and  received,  and 
to  which  it  could  only  apply,  the  rule  for 
entering  a  nonsuit  must  be  made  ahsoluie, 
and  that  for  increasing  the  damages  must 
be  discharged. 


BOOEKS,  -         DEMANDANT, 

WHITE,  -         TENANT, 

LLOTDAHDOTHEBS,   VOUCHEES. 

A  recovery  may  be  amended  bu  inserting 
a  parish,  although  it  was  omitted  by  name  in 
the  deed  to  lead  the  uses,  which  emoraced  two 

(17)  1  Str.  515. 

(18)  «  Str.  1259. 


5ft 


COURT  OF  COMMON  PLBAS. 


parishes  only^  or  elsewhere  m  the  county 
where  the  premises  mere  situated. 

Mr.  Serjeant  Onslow  moved  that  this 
recovery  might  be  amended  by  inserting  the 
parish  of  *  Wickford.'  In  the  recovery,  the 
premises  were  described  as  a  farm,  huids, 
and  hereditaments,  consisting  of  five  mes- 
suages, 100  acres  of  land,  &c.|  &c.,  and 
50  acres  of  wood,  situate  in  the  parishes  of 
Downham  and  South  Enfield,  in  the  county 
of  Essex. 

He  produced  an  affidavit  to  show  that 
part  of  the  wood-land  was  in  the  parish  of 
Wickford ;  and  as  the  deed  to  lead  the  uses 
contained  the  names  of  the  parishes  of 
Downham  and  South  Enfield,  or  elsewhere 
in  the  County  of  Essex, 

The  Court  permitted  the  amendment. 


1824 


24.     \ 

.27.  3 


FLLOTD,         -      CONUSOR, 
Nov.  27.    ^     SIMMONS,       -      COMUSEB. 

One  parish  may  be  substUuted  for  another 
in  a  fine,  if  it  be  properly  descr^ted  m  the 
deed  to  lead  the  uses, 

Mr.  Serjeant  Pell  moved  that  this  fine* 
which  had  been  levied  in  1768,  might  be 
amended  by  erasing  the  word  Dartfbrdy  and 
inserting  that  of  Eynsford  in  its  stead.  In 
the  deed  to  lead  the  uses,  the  property  was 
described  as  four  fifths  of  certain  premises 
in  the  parish  of  Eynsford,  and  the  parish 
of  Dartford  was  not  mentioned  therein. 
He  produced  an  affidavit  of  a  person  at 
DarUbrd  who  had  long  known  the  premises, 
and  that  they  were  situate  in  Eynsford, 
and  not  in  Dartford ;  and  that  it  did  not 
appear  from  the  parish  book  that  the  par- 
ties to  the  fine  hsui  ever  any  property  in 
the  latter  parish, 

FuU. 


1824.     "> 
Nov.  27.  S 


READER  V.  BLOOM, 


The  Nisi  Prius  record  may  be  amended 
after  verdkt,  by  the  insertum  of  a  similiter. 

This  was  an  action  of  trespass  for  an 
assault  and  battery.  The  declaration  con- 
tained two  counts.  The  defendant  pleaded 
1st,  Not  guilty.  2dly,  Son  assault  demesne 
to  the  first  count.  3dly,  Molliter  manus 
imposwt  to  remove  the  phuntiff  from  the 


defendant's  pew.  4thly,  That  the  defend* 
ant  was  aeized  of  the  exdusive  poasessioii 
o£''lhe  pew;  and  lastly,  Son  assault  demesne 
to  the  2d  count  of  the  declaration.  The 
plaintiff  joined  issue  on  the  1st  plea  of  Not 
guilty,  and  as  to  the  2d,  8d,  4di,  and  last 
replied  de  hi^uria  sua  propria,  and  con- 
cluded to  the  country  with  an  &c.,  and 
went  down  to  trial  at  the  laat  assiaes  at 
Norwich  without  adding  a  skniUter  to  those 
pleas :  and  the  jury  founds  general  verdict 
for  the  plaintiff,  dionages  one  shilling ;  and 
the  Chief  Baron  before  whom  it  was  tried 
did  not  certify. 

Mr.  Serjeant  Wilde  on  a  previous  day 
in  this  term  applied  for  a  rale  to  show 
cause,  why  the  verdict  should  not  be 
entered  up  for  the  plaintiff  on  the  first  j^ 
of  Not  guilty,  or  that  it  might  be  set  aside 
as  to  the  four  last  pleas,  and  that  all  fur- 
ther proceedings  might  be  stayed,  as  being 
irregular  for  the  want  of  a  nmidider,  and  he 
relied  on  the  cases  of  Griffith  ▼•  Crod^ordt 
(1)  and  Ferrers  v.  WeaU.(^ 

Mr.  Serjeant  Cross  afterwards  obtained 
a  rule  Nisi,  that  the  Nisi  Prius  record  might 
be  amended  by  adding  the  sumUter,  and 
both  rules  now  came  on  together;  and  in 
support  of  the  latter,  air  affidavit  of  the 
plaintiff's  attorney,  who  was  pres^it  at  the 
trial,  was  produced,  and  who  swore  that 
all  die  issues  were  opened  to  the  jury  by 
the  plaintiff's  counsel,  and  that  witnesses 
were  called  by  the  defendant  to  support  aD 
his  pleas,  and  that  he  received  Uie  fuH 
benefit  of  their  testimony.  The  case  6t 
Sayer  v.  PocockJ(^S)  was  relied  on  as  being 
expressly  in  point  in  fiivour  of  the  amend- 
ment, where  it  was  decided  that  a  repfica- 
tion  might  be  amended  afler  verdict,  by 
inserting  the  similiier,  instead  of  &c.,  as  it 
was  a  mere  omission  or  mistake. 

Mr.  Serjeant  WOde,  oontra^  submitted 
that  the  Court  wovdd  not  interfore ;  tiuit 
the  plaintiff  had  been  clearly  iiregular,  and 
that  the  only  question  now  in  depute 
between  the  part^  was  as  to  the  ooclsj 
and  that  if  the  verdict  were  entered  on  the 
plea  of  not  guilty,  it  would  tend  to  assist  the 
justice  of  the  case.  The  defendant  was 
compelled  to  go  down  to  trial  on  that  issue. 


(1)  6  Moore,  51.  s.  c.  3  B.  &  B.  ti 
(S)  2  Moore,  215. 
(3)  Cowp.  4<>r* 
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and  he  oould  not  be  taken  to  have  seen  the 
record*  until  it  was  produced  by  the  plaintiff 
at  the  trial.  At  all  events,  as  the  error  is 
mainly  imputable  to  the  pUuntiff,  no  injus- 
tice would  be  done  to  either  party,  by  con- 
fining the  verdict  to  the  issue  on  the  plea 
of  Not  guilty. 

By  the  Cburt.-r-It  is  oertainfy  in  our  dis- 
cretion to  allow  the  amendment  as  prayed 
for  or  not.     The  defendant  has  put  i^eas 
on  the    record  which    have  been    found 
against  him,  he  is  therefore  liable  to  the 
costs  of  those  pleas,  and  ought  to  pay  them 
in  case  of  such  failure,  as  the  pliunti£f's 
costs  must  be  increased  by  carrying  down 
witnesses  in  order  to  disprove  them.     But 
it  is  said,  that  in  this  case  the  defendant 
is  not  liable  to  pay  those  costs  on  account 
of  the  omission  of  the  nmiUUr  on  the  record. 
The  case  of  Saiifer  v.  Pocock  is,  in  circum- 
stances, undistinguishahle  from  the  present, 
and  the  amendment  was  "there  allomd,  and 
Lord  Mansfield  reprobated  such  an  injec- 
tion.    It  has  been  said,  however,  that  the 
cases  of  GrtgUh  v.  Crockford^  and  Ferrers 
V.  ffeaUf  in  this  court,  have  established  a 
different  rule,  but  both  those  are  mainly 
distinguishable  firom  the  present.    In  tfa^ 
latter,  there  was  no  cross  motion,  and  the 
party  there  did  not  pray  to  amend,  by 
merely  adding  a  simiUter,  but  a  traverse 
also,    which  was  most  properly  refused. 
There  too,  the  defect  in  the  record  was 
pointed  out  previously  to  the  trial;   and 
according  to  the  report  of  the  case   of 
Grjffih  V.  Crockfordf  in  6  Moore^  it  seems 
.that  the  Court  acted  most  properly  under 
the  circumstances,  as  there  the  issue  was 
returned  to  the  de^ndant,  and  he  was  called 
on  to  amend  before  trial,  but  refused  to  do 
so.     That  case  therefore  is  also  distinguish- 
able firom  the  present*     There  rai|^t  have 
been  some  difficidty.  if  the  plaintiff  had  not 
obtained  a  rule  to  amend,  but  independently 
of  authority,  the  justice  of  the  case  is  widi 
him.    Both  parties  were  to  blame,  and  went 
down  to  trial  as  if  there  had  been  a  perfect 
record.     If  an  application  to  add  the  nm- 
liter-  had  been  made  at  Nisi  Prius,  the 
learned  judge  who  tried  the  cause  would 
have  allowed  it  to  have  been  done;  and  in 
Grundy  v.  MeUf{4)  a  similar  application  to 
the  present  was  allowed  for  amending  the 

(4)  1  New  Rep.  38. 


record:  and  according  to  a  note  of  Mr. 
Seijeant  Williams,  in  2  Saimd*  319,  a  defect 
of  this  description  may  be  remedied  at  any 
time. 

Rule  for  the  amendment^  absokUe  on  pay' 
ment  of  costs — For  restrammg  the  verdict^ 
discharged  without  costs. 


1824 
Nov 


\24.     \ 
.29.  S 


BBNIIAN  O*  BULL. 


The  Prothonotary  may  allow  costs  on  an 
interlocutory  proceeding  in  a  real  action; 
for  tfutovice,  a  writ  of  entry. 

Mr.  Serjeant  Pell  moved  diat  an  attach- 
ment whidi  had  been  issued  against  the 
defendant  in  this  cause  for  non-payment  of 
costs,  might  be  set  aside,  on  the  ground 
that  the  Frothonotaiy  had  allowed  them  on 
a  writ  of  entry  in  an  interlocutory  proceed- 
ing, for  which  no  statute  had  provided  any 
costs:  but — 

By  the  Court. — ^The  ground  of  this  appli- 
cation being  to  exonerate  the  defendant 
firom  an  abuse  of  the  process  of  the  courts 
no  statute  is  required  to  sanction  the  allow- 
ance of  costs.  Although  ah  interlocutory 
rule  may  not  be  moved  with  costs,  still  the 
Court  has  jurisdiction  to  grant  them ;  and 
in  cases  of  amendment  in  a  writ  of  entry 
at  chambers,  it  is  the  general  practice  to 
allow  it  on  payment  of  costs. 

Rule  refused. 


1824.      *>  DAVIES  AND  OTHBB8,  9.  BBOWN, 

Nov.  29,  y      ESQUIRE. 

The  Warden  of  the  Fleet  is  not  bound  to 
permit  a  party  to  inspect  or  take  copies  of 
a  Habeas  Corpus  and  commitment  of  a 
person  charged  in  execution  for  a  debt  due  to 
such  party f  as  aU  the  proceedings  under 
which  such  person  was  charged^  were  tncor^ 
porated  in  the  Ust  of  causes  under  which  he 
was  deUtmed,  and  wluch  was  in  the  custody 
of  the  Clerk  of  the  Papers  of  the  prison, 

Mr.  Serjeant  Pelt  obtained  a  rule  to 
show  cause  why  the  defendant  (the  Warden 
of  the  Fleet)  should  not  permit  the  plain- 
tiffs, or  their  attorney,  to  inspect  and  take 
copies  of  the  Habeas  Corpus,  return  and 
commitment  thereupon,  whereby  one  Jona- 
than Hoskins  was,  on  the  18th  August  hut. 
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committed  by  Mr.  iuitice  Gaselee  to  the 
custody  oi  the  warden,  charged  with  a  debt 
due  to  the  phdiiti£&« 

He  founded  his  moticm  on  an  affidavit 
of  the  pbuBtiff's  attorney,  which  stated  that 
this  action  was  brought  against  the  defen* 
dant,  as  warden,  for  the  escape  of  the  said 
Jonathan  Hoskins,  who  was  committed  to 
his  custody  for  a  debt  due  to  the  plaintiflfe; 
that  being  advised  that  it  was  material  and 
necessary  for  the  support  of  the  action  to 
give  in  evidence  the  Habeas  Corpus  and 
return,  with  the  judge's  commitment  there- 
unto annexed,  and  it  being  also  advisable 
for  the  security  of  die  plaintiffs,  that  they 
should  obtain  true  copies  of  the  Habeas, 
return  and  oommittitur,  previous  to  pro- 
ceeding to  the  trial  of  this  cause,  the  depo- 
nent apj^ied  to  the  defendant  as  Warden 
of  the  Fleet,  and  with  whom  the  Habeas 
Corpus,  return,  and  conttuttitur  were  depo- 
sited at  the  time  of  his  receiving  Hoskins 
into  his  custody,  for  true  copies  of  the 
Habeas^  &e.,  mbm  die  defendant  declined 
fumidung  the  same,  or  to  miSkr  the  depo- 
nent to  inspect  the  same* 

Mr.  SerjeoaU  Vaugktm^  Mr.  Setjeemt 
Lawetf  and  Mr.  Sefj$ani  Wilde  wm  showed 
canse  on  an  affidavit  of  the  defendant,  which 
stated  that  die  writ,  retum,  and  commit- 
titur  were  lodged  with  him  at  die  time 
of  the  committment  of  Hoskins,  and  were 
now  in  the  defendant's  custody  or  power, 
ready  to  be  produced  and  dealt  with  as  the 
Court  should  direct.  The  defendant  ad- 
mitted that  he  had,  since  the  commence- 
ment of  this  suit,  been  applied  to  by  a  derk 
of  the  plaintiff's  attorney,  for  copies  of  the 
Habeas,  retum,  and  committitur,  and  to 
inspect  the  same,  which  he  admitted  he 
refused ;  but  that  at  the  same  time  offered 
to  furnish  the  derk  with  a  copy  of  the 
causes  of  detention  of  Hoskins,  which  the 
derk  stated  would  not  be  sufficient  for  his 
purpose  ;  that  the  defendant  had  been  in- 
formed, and  believes  that  it  has  been  the 
invariable  practice  of  former  Wardens  of  the 
Fleet  Prison,  when  an  action  had  been 
brought  against  them  fer  an  esci^ev  or  other 
cause  connected  with  their  duties  as  war- 
den, not  to  allow  the  inspection,  or  to  fur- 
nish copies  of  official  documents  pending  the 
suit. 

.  It  was  submitted,  that  the  plaintiffs  had 
no  right  to  call  on  the  wanlen  to  fiimish 


evidence  in  an  action  against  himsdf,  after 
he  had  pleaded  to  such  action;  and  that 
although  acticms  for  escapes  were  frequently 
brought  against  him,  yet  that  no  applica- 
tion similar  to  the  present  had  ever  before 
been  made.  It  is  not  only  contrary  to 
principle,  but  to  cases  which  may  be  consi- 
dered as  analogous  to  it.  In  the  Kmg  v. 
theSker^ofCheHer,(l)  where,  afteraction 
brought  against  the  sheriff  for  not  levying 
under  a  writ  issued  out  of  the  Court  of  Great 
Session,  the  Court  of  King's  Bench  refeaed 
to  grant  a  rule  for  the  sheriff  to  give  the  plain- 
dff  inspection  of  the  writ  in  order  to  frame 
the  declaration,  although  the  writ  was  in 
the  sheriff's  possession.  Here,  the  defen- 
dant must  be  taken  in  his  public  character 
as  warden;  and  in  the  case  of  the  Mayor  rf 
Stmtkampton  v.  GraveSf{t)  where,  pending 
an  action  by  a  corporation  for  tolls,  the 
Court  would  not  allow  the  corporation  mn- 
nimentB  to  be  ins^ted  on  the  application 
of  the  defendant,  who  was  a  stranger  to 
the  corporation.  An  application  of  this 
nature  was  made  against  the  Marshal  of 
the  Court  of  King's  Bench,  in  the  case  of 
Wigky  V.  Jofief,  and  they  refused  to  inter- 
fere. Here,  if  the  plaintifls  have  any  relief, 
they  should  ap|4y  to  a  court  of  equity ; 
at  all  events,  it  is  in  the  discretion  of  the 
Court  to  refuse  or  grant  it ;  and  it  is  a  well 
known  principle  that  no  person  is  bound  to 
provide  evidence  against  himsdf.  The 
writ  of  Habeas  was  not  sued  out  by  die 
plaintiffs,  but  at  the  instance  of  the  party 
who  caused  himsdf  to  be  charged  in  execn- 
cution,  and  for  his  benefit  alone.  The  plain- 
tifl6,^erefere,  must  be  considered  as  perfect 
strangers  to  it,  as  well  as  the  process  under 
which  the  prisoner  was  committed.  The 
oommittitur  is  part  of  the  judgment  rdl, 
and  must  be  filed  on  record,  Turner  v. 
Eylesj(S)  In  Allan  v.  T(9pp,(4)an  inspec- 
tion of  the  books  of  Clement's  Iim  to  prove 
payment  of  poor's  rates  by  the  society  was 
refused.  The  warrant  of  committal  is  in 
die  naitm'e  of  a  private  document,  and  de- 
posited with  the  warden  lor  his  own  secu- 
rity and  indemnity ;  and  in  which  the  plnin- 
tifni  coidd  have  no  possible  interest.  They 
might  search   the   committitur-book,     or 
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examine  the  list  of  causes  under  which  the 
prisoner  was  detained  in  custody,  which 
will  be  sufficient  for  their  purpose;  and 
more  particularly  so,  as  it  is  not  dieged 
that  the  declaration  is  imperfect  or  defec- 
tive as  it  now  stands :  or  they  may  make  an 
application  for  the  commitment  to  be  entered 
of  record.  In  the  King  v.  Dr.  Bridgeman^ 
(5)  the  Court  refused  a  rule  to  inspect  hooka 
on  a  claim  of  right  to  hold  a  Court  Leet» 
on  the  ground  thiat  it  was  in  die  nature  of 
a  private  claim.  So  here,  the  Habeas  and 
commitment  are  in  the  nature  of  private 
documents,  as  between  the  defendant  and 
the  party  charged  in  his  custody ;  and  with 
which  the  plaintifFs  have  no  right  to  inter- 
fere. 

Mr,  Serf.  Pell  in  support  of  his  rule. — 
The  defendant  has  been  clearly  guilty  of  a 
breach  of  duty  as  a  public  officer,  byaUow- 
ing  a  party  committed  to  his  charge  under 
a  Habeas,  to  escape  out  of  his  custody ;'  by 
means  of  which,  the  plaintifl^  alone  have 
received  an  injury ;  and  they  have  conse- 
quently sued  the  defendant  for  the  escape. 
He  admits  that  the  writ  and  committitur 
are  in  his  custody,  and  he  refuses  to  grant 
the  plaintiffs  an  inspection,  althoi^  if  they 
are  not  correctly  set  out  in  the  dechuraticm, 
they  must  be  nonsuited  at  the  trial.  The 
application  is  against  a  public  officer,  and 
the  plaintiffs  ought  not  to  be  taken  by  sur- 
prize in  an  action  brought  by  them  against 
him,  for  negligence  or  a  breach  of  duty. 
It  has  been  said  that  the  application  should 
have  been  made  before  the  defendant  had 
pleaded  to  the  action;  but  in  the  case  of 
Dr,  Oroetweli  v.  BurreU^ifi)  it  was  held 
that  a  copy  of  a  judgment  and  commitment 
were  grantable  i^r  issue  joined,  but  not 
before.  The  rule  that  the  court  will  not 
interfere  to  compel  a  party  to  furnish  evi- 
dence against  himself,  is  confined  to  crimi- 
nal proceedings,  as  in  the  case  of  the  Queen 
V.  Meadt(7)  and  there  the  documents  were 
strictly  of  a  private  nature.  Here,  how- 
ever, the  Habeas  and  committitur  are  in 
the  custody  of  a  public  officer,  who  is 
bound  to  give  the  plainti£&  the  inspection 
they  require. 

The  Warden  observed,  that  all  the  pro- 


ceedings under  which  the  prisoner  was 
charged  in  his  custody,  were  incorporated 
in  the  list  of  causes  uider  which  he  was 
detained,  and  of  which  he  had  ofieited  to 
furnish  a  copy,  and  wUdi  was  in  the  cus- 
tody of  the  Clerk  of  he  Papers  of  the 
prison ;  but  that  the  plantiffs  attorney  had 
tW  it  was  insulBcisnt  to  answer  his 


purpose. 

The  Couri  being  of  opinion  that  this 
would  8U)^y  the  phuntifs  with  all  the  evi« 
dence  they  could  poasbly  require,  heid 
that  there  was  no  gromd  for  the  present 
application.  That  as  the  list  of  causes  was 
in  the  custody  of  the  Clerk  of  the  Papers, 
he  might  be  served  with  a  mbpoena  duces 
tecum^  under  which  he  wtuld  be  bound  to 
produce  it  at  the  trial ;  aid  that  under  the 
circumstances,  the  presentapplication  ought 
not  to  have  been  made. — ^Ihe  rule  therefore 


was 


Discharged. 


J24.     ") 
\  29.  3 


NELSON  V.  ORITFITH. 


! 


5)  2  Str.  1203. 

6)  1  Lord  Raym.  253. 
(7)  S  Lord  Raym.  927. 


1824. 
Nov. 

.  The  Couri  will  not  order  ?ounts  in  slan- 
der to  be  struck  out  as  unnecasary  or  super- 
fiuous^  where  they  were  irttroduced  in  a 
colloquium  with  severed  persms^  as  in  some 
counts  it  was  necessary  to  set  out  the  names 
of  the  persons  to  whom  lie  words  were 
spoken^  and  to  omit  them  ts  others;  and 
a  plamtiff  is  not  to  he  ccnfind  to  one  par- 
ticidar  statement  of  the  words  tjoken. 

This  was  an  action  of  slander,  imputing 
insolvency  to  the  plaintiff.  The  declara- 
tion contained  nine  counts,  acd  the  words 
spoken  were,  *'  Nelson  has  failed  lately,  and 
only  paid  10«.  in  the  pound." 

Mr.  Serjeant  Spankie  on  a  former  day 
obtained  a  rule  ^isi,  that  it  should  be 
referred  to  the  Prothonotary  to  strike  out 
seven  of  those  counts,  as  beii^  superflu- 
ous and  wholly  unnecessary ;  a»d  he  sub- 
mitted that  the  same  evidence  must  be 
applicable  to  aU. 

Mr.  Serjeant  Lawes  now  showed  cause, 
and  submitted  that  the  applicition  was 
more  vexatious  than  the  deciaraticn.  That 
the  words  embraced  two  distimt  points, 
viz.  the  imputation  of  insolveicy,  and 
that  the  plaintiff  had  compounded  with  his 
creditors.     That  some  counts  coitained  a 


56 


COURT  OP  COMMON  PLEAS. 


colloquium  with  eertain  persons  therein 
named,  in  the  couiae  of  which  the  expres- 
sion in  question  wbs  used;  and  that  in 
others  it  was  set  oil  generally  and  as  being 
with  divers  subject,  whose  names  were  not 
mentioned;  and  liere  might  have  been 
frequent  repetitioni  of  the  same  words. 

By  the  Court. — \s  the  words  in  question 
were  introduced  ir  a  colloquium  with  parti- 
cular persons,  it  it  material  to  state  their 
names  in  one  comt,  and  to  omit  them  in 
another ;  for  the  vords  must  be  proved  to 


have  been  spoken  by  the  defendant,  by  the 
person  to  whom  they  were  addressed,  and 
the  plamtiff  must  show  that  the  coUoquium 
has  reference  to  sudi  person;  and  the 
coiurts  have  latdy  been  so  very  strict  in 
questions  of  variance,  that  it  would  be  too 
much  in  a  case  of  this  description  to  confine 
the  plaintiff  to  one  particular  statement  of 
the  words  spoken.  The  rule  therefore 
must  be 

Discharged^  butwiihoiUeoits. 


1 


THE  END  OF  BHCHAELMAS  TERM,  18«4. 


CASES  ARGUED  AND  DETERMINED 


IK  THE 


Court  of  eomnton  ^Itw, 


IK 


HILARY  TERM,  6  GEO.  IV: 


BATXS  V.  TUftKBR« 


1825.      > 

Jan.  26.  y 

A  ivrttq^acoedas  ad  curiam  ivt//fio</ie  to 
the  Court  of  Commion  Pleat  from  a  court  of 
requests. 

Mr,  Serjeant  WUde,  in  the  last  term,  ob- 
tained a  rule,  calling  on  the  defendant  to 
show  cause  why  the  proceedings  taken  by 
him,  and  the  demand  of  declaration  in  this 
cause,  should  not  be  set  aside  with  costs,  on 
an  affidavit  of  the  plaintiff,  which  stated  that 
he  commenced  an  action  against  the  defen- 
dant in  the  Court  of  Requests  for  the 
Manor  of  Sheffield  and  Ecdeshall,  which 
had  jurisdiction  over  debts  not  exceeding 
5L  ;  that  his  cause  of  action  amounted  to 
fL  14fS,  6d.,  for  work  and  labour  done  by  him 
for  the  defendant,  as  a  tailor ;  that  the  plain- 
tiff had  agreed  to  reduce  it  to  21.  I5s. ;  that, 
on  the  19th  July  last,  he  had  caused  a  plaint 
to  be  entered  in  the  court  at  Sheffield ;  that 
the  defendant  was  summoned  to  appear  there 
on  the  29th,  on  which  day  the  phuntiff  with- 
drew his  plaint ;  after  which  the  defendant 
sued  out  an  accedas  ad  curiam^  by  which  the 
proceedings  were  removed  to  this  court; 
and  the  defendant  had  proceeded  to  demand 
a  declaration. 

Mr.  Seneawt  Vaughan  now  showed  cause, 
on  an  affidavit  which  stated,  that  the  accedas 
had  been  issued  on  the  27Ui  July,  and  that 
the  defendant  had  then  received  no  notice 
that  the  plaintiff  had  withdrawn  his  plaint 

Toi..  m.  c.  P. 


in  the  court  below ;  that  the  plaintiff  ac- 
tually attended  on  die  29th,  prepared  witli 
his  witnesses  for  the  purpose  of  proceeding 
in  the  suit,  when  he  was  informed  that  the 
plaint  had  been  removed  to  this  court  by  a 
writ  of  accedas. 

By  the  Court. — ^This  writ  should  not  have 
been  issued.  We  determined,  in  the  course 
of  the  last  term,  in  the  case  of  Scott  y.  Bye  f{\) 
that  a  writ\>f  false  judgment  would  not  lie  to 
this  Court  from  a  court  of  requests,  and  the 
same  rule  will  apply  to  a  writ  of  this  descrip- 
tion. Besides,  the  plaintiff  withdrew  his 
plaint  in  the  court  below  on  the  day  the 
defendant  was  summoned  to  attend  there. 
The  defendant  should  have  waited  for  the 
return  to  the  writ  before  he  demanded  the 
declaration  or  put  the  plaintiff  to  any  ex- 
pense in  coming  here,  nom  which  it  would 
have  appeared  that  he  had  withdrawn  his 
plaint  in  the  court  below.  The  cause  could 
not  be  considered  as  removed  until  the 
return  was  made,  when  all  further  pro- 
ceedings would  be  rendered  altogether  un- 
necessary. 

Rule  absolute. 


SCHITKACX  V.  LOCK. 


1825.    1 
Jan.  27.  3 

An  agent  can  only  act  mtlun  the  scope  of 
his  authority  as  such^  and  declarations  made 
(1)  Ante,  p.  SO. 
I 
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6y  Atniy  as  to  a  partictdar  fact,  are  not  ad" 
tnissU>le  in  evidence,  unless  they  related  to  an 
act  done  hy  him  in  the  course  (^  his  particular 
employment  as  such  agent. 

This  was  an  action  of  assumpsit.  Th^ 
declaration  stated,  tliat  in  consideration  that 
the  plaintiff  had  permitted  the  defendant  to 
deposit  a  certain  quantity  of  mud  on  a  rope- 
walk  belonging  to  the  plaintiff,  the  de&n- 
dant  undertook  id  remove  it  within  a  rea- 
sonable time.     Breach  for  not  removing. 

At  the  trial  before  Mr.  Justice  Park,  at 
tlie  last  Assizes  for  Surrey,  it  appeared  that 
the  plaintiff's  land  abutt^  on  a  mill-stream 
belonging  to  the  defendant,  which  he  cleared 
out,  ^and  deposited  some  of  the  mud  on  the 
plaintiff's  land ;  that  he  required  it  to  be 
removed,  as  it  rendered  his  rope-walk  nearly 
useless  ;  that  the  defendant's  foreman  had 
asked  the  plaintiff's  permission  to  throw  the 
mud  on  his  land  in  the  first  instance,  and 
that  he  promised  to  remove  it  when  required 
so  to  do.  But  the  foreman  having  died 
before  the  commencement  of  the  action,  the 
plaintiff,  in  order  to  show  that  he  was  au- 
thorized in  making  such  promise,  proposed 
to  call  witnesses  to  prove  declarations  made 
by  a  person  of  the  name  of  Shepherd,  who 
had  the  internal  management  of  the  defen- 
dant's mill,  as  to  the  directions  he  gave  the 
foreman  for  the  purpose  of  clearing  the 
stream  and  taking  away  the  mud.  The 
learned  Judge,  however,  rejected  their  tes- 
timony as  to  this  point,  and,  as  the  plaintiff 
could  furnish  no  other  evidence  of  a  promise 
by  the  defendant  to  remove  the  mud,  he 
directed  a  nonsuit. 

Mr.  Serjeant  JVilde  now.  moved  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial 
granted ;  and  submitted  that  the  declara- 
tions of  Shepherd  ought  to  have  bten  re- 
ceived, or  at  all  events,  that  there  was 
sufficient  evidence  to  go  to  the  jury,  as 
Shepherd  had  the  exclusive  management  of 
the  mill,  or  might  be  consider^  as  the 
agent  of  the  defendant,  and  authorized  by 
him  to  give  directions  to  the  foreman  as  to 
the  cleansing  the  stream,  and  more  particu- 
larly so,  as  he  paid  the  workmen  their  wages 
for  so  doing,  on  account  of  the  defenduit. 
He  not  only  conducted  the  defendant's  busi- 
ness at  tliehr  countinghouse,  but  attended 
daily  at  the  miU,  and  it  was  his  duty  to  give 
directions  as  to  the  cleansing  the  stream  as 
well  as  management  of  the  machinery. 


By  the  Court. — ^The  agency  of  Shepherd, 
as  far  as  regarded  the  cleansing  of  the  stream* 
was  not  established,  so  as  to  render  his  decla- 
rations admissible  in  evidence  at  the  trial. 
It  appeared  that  he  acted  as  a  clerk  to  the 
defendant,  who  was  a  nuUer,  and  as  such,  it 
was  his  duty  to  give  orders  as  to  the  interior 
part  of  the  establishment.  The  cleansing  the 
stream  did  not  &I1  within  the  ordinary  deal- 
ings of  a  miller,  and  Shepherd  did  not  appear 
to  have  been  authorized  to  make  a  bai]g^un  as 
to  what  terms  the  mud  might  be  placed  on 
the  plaintiff's  land,  or  at  what  time  it  should 
be  removed.  It  was  merely  proved  that  he 
was  employed  within  the  mill,  where  alone 
he  was  audiorized  to  act  as  the  agent  of  the 
defendant.  Even  if  the  house  of  the  defen- 
dant had  been  out  of  repair,  and  he  had 
required  the  plaintiff's  permission  to  place 
the  materials .  on  the  plaintiff's  land.  Shep- 
herd would  not  have  been  an  agent  for  that 
purpose,  as  it  would  not  fell  within  the 
scope  of  his  authority,  which  extended  only 
to  the  internal  superintendance  of  the  miD. 
The  plaintiff  should  have  brought  trespass ; 
and  it  is  most  probable  that  the  foreman 
himself  gave  directions,  and  entered  into 
the  engagement  with  the  plaintiff,  as  to  the 
removing  the  mud  at  the  time  of  the  cleansing 
of  the  stream,  without  the  order  or  inter- 
vention of  Shepherd. 

Rule  refused. 


1825 
Jan 


125.    7 
.27.3 


SEAMAN  V,  PRICK. 


Where  in  assumpsit  the  plaintiff  declared^ 
that  he  had  bar  gamed  with  J.  S.for  thepw" 
chase  of  three  houses,  for  a  certain  mm,  and 
that  the  defendant  agreed  to  give  him  ^OLfor 
his  bargain,  if  he  woMpermt  htm  to  be  the 
purchaser  instead  of  the  plaint^,  and  averred 
that  he  did  become  such  purchaser — Held^ 
that  such  declaration  might  be  supported^ 
although  there  weu  no  written  contract  for  the 
purchase  of  the  houses  between  the  plaintiff 
and  J.  S.,  as  the  latter  allowed  the  defendant 
to  become  the  purchaser,  and  he  was  in  fact 
let  into  possession  of  the  premises.     . 

This  was  an  action  of  assumpsit  on  a 
special  agreement  The  first  count  of  the 
declaration  stated,  that  before  the  promise 
of  the  defendant  thereinafler  mentioned,  the 
plaintiff  had  bargained  and  agreed  with  one 
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Emanuel  for  the  purjehaae  of  three  freehold 
houses,  to  be  conveyed  by  the  latter  to  the 
plaintiff,  for  the  sum  of  300/. ;  that  the 
plaintiff  was  desirous  to  become  the  pur- 
chaser, and  that  in  consideration  that  he 
would  give  up  his  bargain  to  the  defendant, 
and  permit  hun  to  be  the  purchaser  instead 
of  the  plaintiff,  the  defendant  promised  to 
pay  him  40/.  for  the  bargain.  The  plain- 
tiff then  averred,  that  he  did  seU  and  give 
up  the  bargain  to  the  defendant,  and  per- 
mit him  to  become  the  purchaser  instead  of 
the  plaintiff,  and  that  the  defendant  did 
afterwards  become  such  purchaser.  The 
second  count  was  similar  in<  terms,  but 
stated  that  the  plaintiff  gave  up  his  bargain 
with  Emanuel,  and  suffered  the  defendant 
to  be  accepted  as  purchaser.  The  third 
stated^  that  the  defendant  had  undertaken  to 
pay  the  plaintiff  40/.,  in  consideration  of  his 
relinquishing  his  bajrgain,  and  that  he  had 
suffered  the  defendant  to  become  the  pur- 
chaser ;  and  in  the  fourth,  it  was  averred, 
tltat  the  plaintiff  did  relinquish  his  bargain 
to  the  defendant,  and  gave  him  an  opportu- 
nity to  become  the  purchaser  of  the  houses. 

At  die  trial  before  the  Lord  Chief  Justice, 
at  Uie  sittings  in  London  afler  the  last  term, 
the  plaintiff  put  in  a  written  agreement 
between  him  and  the  defendant,  which  con- 
tained the  terms  as  stated  in  the  declaration ; 
but  the  plaintiff  had  entered  into  no  written 
contract  with  Emanuel  for  the  purchase  of 
the  houses ;  but  he  proved,  that  although  it 
was  a  niere  verbal  agreement,  that  the  latter 
had  acted  on  it,  and  that  the  defendant  had 
obtained  possession  accordingly.  The  jury 
found  a  verdict  for  the  plaint^,  damages  40/. 

Mr.  Serjeant  Pell  now  applied  to  set  it 
aside,  and  enter  a  nonsuit,  on  Uie  grounds, — 
first,  that  the  plaintiff  had  no  title  or  interest 
in  the  property,  in  respect  of  which  he  could 
enter  into  a  legal  contract  with  the  defen- 
dant,, as  there  was  no  written  agreement 
between  the  plaintiff  and  Emanuel,  so  as  to 
render  him  liable  for  a  breach  of  contract, 
in  case  he  refused  to  become  the  purchaser 
of  the  houses;  secondly,  that  the  declara- 
tion could  not  be  supported,  as  in  the  first 
count  k  was  stated  that  he  sold  and  gave 
up  the  bargain  to  the  defendant,  whereas 
in  point  of  fact  there  had  been  no  such  bar- 
gain,, as  it  had  not  been  previously  reduced 
into  writing.  The  same  objection  is  appli- 
cabte  to  the  second  and  third  counts,  as  it  is 


therein  stated  that  the  plaintiff  gave  up  or 
relinquished  his  bargain ;  nor  was  there  any 
valid  or  legal  bargain  subsisting  between 
the  plaintiff  and  Emanuel  to  bind  the  defen- 
dant under  the  fourth  count,  for  there  was 
no  consideration  on  which  the  relinquish- 
ment of  the  bargain  could  be  founded. 

By  the  Court. — ^There  can  be  no  doubt 
as  to  the  justice  of  this  case.  The  plaintiff 
made  a  bargain  with  Emanuel  to  purchase 
the  houses  in  question,  together  with  others, 
for  the  sum  of  600/.  The  defendant,  ^ith 
respect  to  the  former,  was  desirous  to  place 
himself  in  the  plaintifTs  shoes,  and  offered 
to  give  him  40/.  for  his  bargain,  to  which 
he  acceded,  and  a  written  contract  was 
accordingly  entered  into  by  both ;  but,  as 
there  was  no  previous  contract  in  writing 
between  the  plaintiff  and  Emanuel,  it  has 
been  said  that  there  was  no  good  or  legal 
consideration  for  tlie  agreement  entered 
into  between  tlie  plaintiff  and  defendant. 
Emanuel  himself  made  no  complaint  as  to 
the  plaintiff's  conduct,  or  the  contract  he  had 
entered  into  with  the  defendant ;  but,  on  the 
contrary,  allowed  him  to  take  possession  of 
the  premises ;  and  the  defendant  should  not 
be  adlowed  to  take  advantage  of,  such  an 
objection.  A  moral  obligation  is  a  sufHcient 
consideration  for  a  promise,  and  more  parti- 
cularly so,  if  it  be  productive  of  advantage  to 
the  party  to  whom  it  is  made.  Here  Ema- 
nuel assigned  the  premises  in  question  to 
the  defendant,  which  the  plaintiff  engaged 
should  be  done,  if  he  would  pay  him  40/. 
Although  it  has  been  objected,  that  none  of 
the  counts  in  the  decburation  can  be  sup- 
ported, the  fourth  is  of  itself  sufiicient  to 
enable  the  plaintiff  to  sustain  this  action,  as 
it  is  therein  alleged,  that  the  plaintiff  relin- 
quished his  bargain,  and  gave  the  defendant 
an  opportunity  to  become  the  purchaser  of 
the  houses.  He  has,  in  point  of  fact,  given 
him  that  opportunity,  and  he  was  therefore 
entitled  to  the  sum  agreed  to  be  paid  to  him 
by  the  defendant;  and  there  is,  consequently, 
no  reason  to  disturb  this  verdict. 

Rule  refused. 


1825 
Jan 


125.   ") 
.27.3 


DICKSON,    ASSIGNEE  OF  MOORE,   A 
BANKRUPT,   V.  HATFIELD. 


The  defendant  having  agreed  with  a  per^ 
ionf  who  afterwards  became  bankrupt,  that 
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if  he  would  Junmh  /.  S.  wUh  timber  to  com-- 
plete  the  carpenter's  work  of  the  defendants 
house,  he  would  pay  the  bankrupt  50L  when 
the  work  was  completed*  Held,  in  an  action 
by  tlie  assignee,  that  he  was  entitled  to  recover^ 
although  the  timber  was  furnished  by  the 
bankrupt  before  the  contract  was  entered  into 
between  him  and  the  defendant ;  and  although 
the  work  was  not  entirely  completed  by  J.  o., 
as  the  terms  of  the  contract  had  bun  mfr- 
stantially  complied  withj  it  was  si^ficient  to 
entitle  the  plaint^  to  recover  for  goods  sM 
and  delivered. 

This  was  an  action  on  a  guaiantee.  The 
declaration  stated,  that  at  the  time  of  the 
making  of  the  promise  and  widertaking  of 
the  defendant,  and  before  Moore  became 
bankrupt,  it  was  agreed,  between  one  West 
and  the  defendant,  that  West  shovJd  com- 
plete certain  carpenter's  work  for  the  defen- 
dant, at  a  certain  house  of  his  (the  defen- 
dant's) ;  and  that,  in  consideration  that  Moore 
would  furnish  West  with  timber  for  that 
purpose,  the  defendant  promised  the  bank- 
rupt to  pay  him  50/.  when  the  work  was 
completed.  The  plaintiffthen  averred,  that 
Moore  supplied  the  timber,  and  that  West 
had  completed  the  work  accordingly.  The 
declaration  also  contained  counts  fer  goods 
sold  and  delivered,  and  the  common  money 
counts. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  the  last  sittings  in  London,  it  was  proved, 
for  the  defendant,  that  the  timber  was  sup- 
plied by  the  bankrupt  to  West,  before  the 
contract  as  to  building  the  house  was  entered 
into,  and  none  afterwards  ;  and  that  all  the 
other  materials  were  to  be  furnished  by  the 
defendant ;  and  West  admitted  that  he  had 
been  overpaid  his  demand  on  the  defendant 
for  doing  die  carpenter's  work,  and  that  the 
timber  was  furnished  by  Moore  befere  the 
contract  was  entered  into  between  West  and 
the  defendant.  It  was  also  proved,  that  the 
whole  of  the  work  was  not  completed  by 
West,  but  that  the  house  had  been  finished 
under  the  direction  of  another  person.  His 
Lordship  left  it  to  the  jury  to  say  whether 
the  tenns  of  the  contract  had  been  complied 
with ;  and  said,  that  if  it  had  been  complied 
with  in  substance,  it  was  sufficient;  and 
he  led  it  to  them  to  consider  whether  the 
timber  had  been  furnished  by  the  bankrupt, 
on  the  credit  of  the  de^idant,  who  under- 
took to  pay  him  50/.  in  case  the  ifork  was 


tompleted.  They  fi>und  in  the  affirmative, 
and  gave  a  verdict  for  the  pLuntifl;  damages 
50/. 

Mr.  Serjeant  Vaughan  now  moved  to  set 
it  aside,  and  that  a  new  trial  might  be  had ; 
and  submitted,  that  in  order  to  entitle  the 
plaintiff  to  recover,  he  should  have  shown 
that  the  timber  had  been  furnished  by  the 
bankrupt  to  West  afler  the  contract  entered 
into  between  him  and  the  defendant,  and 
that  it  was  in  the  nature  of  a  condition 
precedent  that  West  should  complete  the 
work  before  the  defendant  could  be  consi- 
dered liable,  and  more  especially  so,  as  West 
was  indebted  to  the  bankrupt,  the  timber 
having  been  previou^y  supplied  to  him. 
By  the  terms  of  the  contract.  West  alone 
was  to  complete  the  work,  and  there  is  no 
consideration  on  the  face  of  the  guarantee  as 
moving  from  the  defendant  to  the  bankrupt. 

By  the  Court. — It  was  properly  left  to  ttie 
jury,  whether  the  terms  of  the  contract  en- 
tered into  by  West  with  the  defendant  had 
been  substantially  complied  with,  and  they 
found  in  the  affirmative.  Although  the 
timber  might  have  been  furnished  to  West 
before  the  contract,  yet  none  of  it  had  been 
used  by  him  in  building  the  defendant's 
house  untO  after  the  contract  was  made. 
The  defendant  himself  prevented  West  from 
completing  the  work  in  the  first  instance,  and 
afterwards  undertook  to  pay  the  banlorupt 
50/.,  provided  it  were  completed.  He  was, 
therefore,  liable  to  pay  that  sum  on  the  com- 
pletion of  the  work.  The  bankrupt,  who 
furnished  the  timber,  had  nothing  to  do  with 
the  mode  in  which  the  work  should  be 
carried  on  ;  it  was  sufficient  for  him»  if  it 
was  completed  by  the  means  of  West*  The 
guarantee  is  not  an  undertaking  to  pay  the 
debt  of  a  third  person,  but  that  the  defen- 
dant would  pay  the  bflmkrupt  on  the  com- 
pletion of  the  work,  in  case  he  would  fur- 
nish timber  to  West  for  that  purpose.  It 
is  so  stated  in  the  declaraticHi.  If  a  person 
goes  to  a  timber-merchant,  and  telb  hhn 
that  he  has  contracted  with  another  to  build 
a  house  for  him,  and  that  he  would  pay  for 
the  timber  furnished  to  the  latter  for  that 
puipose,  it  amounts  to  an  original  under- 
taking to  pay.  So  here,  nocredit  wasgiven 
to  West ;  but  the  defendant  agreed,  that  if 
the  bankrupt  would  furnish  timber  on  Us 
account,  he  would  pi^  for  it  when  the  woric 
was  completed  by  West^      The  fdainliff 
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would  be  entitled  to  recover  under  the  count 
for  goods  8old»  as  when  the  work  was  com- 
pleted, the  liability  of  the  defendant  attached ; 
and  if  West  was  prevented  from  doing  it 
through  his  meanst  the  original  contract  was 
waived.  The  jury  found  that  the  work  had 
been  substantially  done,  and  that  the  defen- 
dant had  engaged  to  pay  the  bankrupt  50/. 
on  its  being  completed.  There  is,  therefore, 
no  ground  to  disturb  this  verdict. 

Rule  refined. 


SINCLAIR  AND  ANOTHSB,  A88IO* 
NBS8  OF  PROCTOR^  A  BANK- 
RUPT, 0.  8TSVSN80N. 

Where  A^  hy  deed^  conveyed  certain  pre- 
mitee  to  B^  on  conditionqfku  paying  certam 
Mums  by  way  of  rent/or  Jour  years^  by  hay- 
yearly  payments f  the  whole  of  which  would 
anunmt  to  the  vaiue  of  the  premises,  and  the 
deed  contained  a  clause  of  security  by  A,  in 
case  the  rent  should  be  in  arrear,  or  non- 
performance of  the  covenants  contained  there- 
tnbyBfin  wAtcA  cases  he  might  take  posses- 
sum  of  the  premises  and  sell  the  same,  and 
pay  the  overplus,  if  any,  to  B — held  thai 
this  deed  was  usurious :  and  B,  having  been 
let  into  the  premises  under  it,  and  continued 
in  possession  four  months  when  he  became 
Ikmkrupt — held  that  the  property  passed  to 
his  assignees  under  the  statute  21  Jac*  1. 
c.  19.  sec.  11. 

This  was  an  action  of  trover  fi)r  the 
plant  of  a  distillery.  At  the  trial  before 
the  Lord  Chief  Justice,  at  the  sittings  in 
Middlesex  after  the  last  term,  it  appeared 
that  the  defendant  was  a  distiller,  residing 
in  Wardour  Street,  Soho;  and  who  in 
I>ecember,  ISftS,  agreed  to  dispose  of  the 
premises  to  the  bankrupt,  and  by  deed  exe- 
cuted between  them  on  the  4th  January 
following,  the  plant  was  conveyed  to  the 
latter  for  four  years,  for  the  sum  of  SOOL  on 
condition  of  the  buikrupt's  paying  on  the 
24th  June,  1824,  the  rent  of  210/. ;  and 
also  on  the  25th  December  in  that  year  the 
sum  of  2022.  10«. ;  also  on  the  24th  June 
in  the  second  year,  the  sum  of  1951, ;  also 
on  the  25th  December  in  that  year 
187/.  lOf. ;  also  on  the  24th  June  in  the 
third  year  180/. ;  also  on  the  25th  Decem- 
ber in  that  year  172/.  lOs, ;  also  on  the 
S4th  June  in  the  last  year  165/. ;  also  on 


the  25th  December  in  that  year  157/.  deai* 
of  all  taxes  and  other  deductions ;  and  the 
deed  contained  a  clause  of  re-entry  by  the 
defendant,  in  case  the  rent  should  be  in 
arrear  fourteen  days  beyond  the  days  of 
payment,  or  if  Proctor  should  assign  the 
plant  without  the  hcence  of  the  defendant, 
or  if  he  should  become  bankrupt  or  insolvent, 
or  not  duly  perform  the  covenants  therein 
contained ;  or  that  in  case  he  should  make 
de&ult  in  payment  of  the  sum  of  494/.  se- 
cured by  him  to  be  paid  the  defendant  4>y  a 
bill  of  exchange,  whidi  was  to  be  given  by  the 
bankrupt  as  one  half  of  the  consideration  for 
the  sale  of  the  stock  of  spirits  at  the  time  of 
the  sale ;  the  whole  four  years  rent  was  to  be 
considered  as  due  and  owing  to  the  defendant, 
and  it  was  provided  that  he  might  acoording- 
Iv  take  possession  of  the  premises,  and  sell 
the  same  by  auction  or  by  private  contract, 
and  that  the  oveiplus  of  the  sale,  if  any, 
should  be  paid  to  the  bankrupt.  The  com- 
mission was  issued  against  Proctor  on  the 
5th  May,  1824,  and  the  only  material 
witness  to  prove  an  act  of  bankruptcy 
before  that  day,  was  the  bankrupt's  own 
servant,  whose  testimmiy  was  altogether 
contradictory  and  equivocal. 

For  the  defendant  it  was  insisted  that  the 
bankrupt  had  obtained  possession  of  the 
distiUery  by  fraud,  and  through  the  mis- 
representation of  his  agent ;  that  if  so,  the 
contract  between  the  parties  was  altogether 
invalid,  and  that  the  property  could  not  pass 
to  the  bankrupt's  assignees,  under  the  sta- 
tute James,  (1)  as  being  in  his  possession 
with  the  consent  of  the  true  owner.  It 
was  proved  that  the  agent  represented  the 
bankrupt  to  the  defendant  as  being  a  man 

(1)  By  21  James  1.  c  19.  sec  11,  after  redtizig 
that  "  for  that  it  often  falls  out,  that  many  peisoiis, 
before  they  become  bankrupts,  do  cooTey  their  goode 
to  other  mm,  upon  good  conskaeration,  yet  stiU  do 
keep  the  same,  and  are  reputed  the  owners  thereof, 
and  dispose  the  same  as  their  own,  be  it  enacted, 
that  if  at  any  time  hereafter,  any  person  or  persons 
shaD  become  bankrupt,  and  at  such  time  as  they  shall 
become  banknipt,  shall,  by  the  consent  and  permission 
of  the  true  owner  and  propiietaiy,  have  in  their  pos- 
session, order,  or  disposition,  any  goods  or  chattels, 
whereof  they  shall  be  reputed  owners,  and  take  upon 
them  the  sAe,  alteration,  or  dispositian,  as  owners, 
that  in  eveiy  such  case,  the  said  conmussioners,  or 
the  greater  part  of  them,  shall  have  the  power  to  sell 
and  dispose  the  same,  to  and  for  the  beoefit  of  the 
creditors  which  shall  seek  relief  hv  the  said  commis- 
sion, as  fully  as  any  other  part  of  the  estate  of  te 
baoknipt." 
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of  property,  and  referred  him  to  his  banker's 
account,  which  the  defendant  did  not  exa* 
mine,  but  which  was  proved  to  be  false, 
and  that  the  defendant  had  no  effects  at  his 
banker's  at  the  time. 

For  the  plaintiffs  it  was  insisted,  that 
the  deed  under  which  the  bankrupt  was 
put  into  possession,  was  usurious  on  the 
face  of  it,  and  that  it  amounted  to  an  abso- 
lute conveyance.  The  defendant  could  not 
repossess  himself  of  the  property,  the  bank- 
rupt being  let  into  possession  under  it,  and 
that  was  an  answer  to  the  fraud.  His 
Lordship  left  it  to  the  jury  to  say  whether, 
from  the  evidence  of  the  bankrupt's  servant, 
as  connected  with  other  circumstances,  he 
had  committed  an  act  of  bankruptcy  before 
the  day  on  which  the  commission  was 
issued:  that  if  the  bankrupt  had  become 
possessed  of  the  property  by  fraud,  it 
would  not  pass  to  his  assignees,  but  that  if 
the  deed  was  usurious,  it  would  be  an 
answer  to  the  fraud  ;  and  that  as  the  defen- 
dant could  maintain  no  action  on  it,  or 
repossess  himself  of  the  property,  the  ques- 
tion was,  whether  as  the  bankrupt  had 
been  put  into  possession  under  it,  and  conti- 
nued to  occupy  the  premises  for  four  months 
before  the  commission  was  issued,  he  mi^t 
not  be  considered  as  in  possession  of  the 
property  with  the  consent  of  the  true  owner, 
within  die  statute  of  James.  They  found  that 
the  bankrupt  had  not  been  guilty  of  fraud, 
and  that  the  deed  was  usurious ;  and  accord- 
ingly gave  a  verdict  for  the  plaintifis. 

Mr.  Serjeant  Vaughan  now  applied  to  set 
such  verdict  aside,  or  that  a  new  trial  might 
be  granted;  and  submitted,  in  the  first 
place,  that  there  was  no  sufficient  proof  of 
an  act  of  bankruptcy  by  Proctor,  previously 
to  the  day  on  which  the  commission  was 
issued,  as  the  testimony  of  his  servant  was 
not  only  contradictory,  but  was  not  con- 
iirmed  by  any  other  witness ;  secondly, 
that  the  question  of  fraud  had  been  impro- 
perly lefl  to  the  jury ;  and  lastly,  that  even 
if  the  deed  were  tainted  with  usury,  it 
would  merely  have  the  effect  of  avoiding  the 
contract  as  between  the  parties;  but  it 
must  be  considered  that  the  bankrupt 
obtained  possession  throu^  a  fraud  insti- 
tuted by  him  in  the  first  mstance,  and 
through  which  he  obtained  possession.  He 
was  embarrassed  in  cirumstances  before  the 
negotiation  was  n^e,  or  the  deed  entered 


into;  and  the  property  to  which  he  was 
legally  entitled  at  the  time  of  his  bank- 
ruptcy, can  only  pass  to  his  assignees 
under  the  statute  of  James ;  and  he  cannot 
be  said  to  be  in  possession  of  the  plant  by 
the  consent  of  the  true  owner,  if  he  obtained 
such  possession  by  fraud  or  any  other  illegal 
means.  Thirdly,  the  deed  is  not  usurious, 
as  it  contained  no  terms  of  sale,  and  even 
if  it  did,  it  would  not  amount  to  usury. — 
To  constitute  that  ofience,  there  must  be 
either  a  direct  loan,  or  ferbearance  of  pay- 
ment. It  is  quite  clear  that  in  this  caae 
there  was  no  loan,  but  a  mere  agreement 
as  to  the  disposal  of  the  defendant's  pro- 
perty. If  goods  are  ticketed  at  a  shop  to 
be  sold  for  ready  money  at  20#.  and  the 
purchaser  requires  credit,  and  the  seller 
demands  dOs.  if  he  takes  a  month,  it  would 
not  amount  to  usury.  In  Spunier  v. 
MtttfOff{St)  where  on  the  purchase  of  houses 
for  430/.,  200/.  were  to  be  paid  in  money, 
and  the  remainder  at  a  future  day,  and 
possession  was  to  be  given  immediately, 
and  in  default  of  payment,  a  rent  was  to  be 
paid  of  42/.  till  payment  of  the  whole,  such 
contract  was  held  not  to  be  usurious.  Here 
there  was  no  absolute  conveyance  or  assign- 
ment, imtil  die  last  instalment  was  paid; 
md  in  Flatfer  v.  E4k$ardst{$)  where  a  per- 
son sold  goods  at  three  months  credit,  but 
sdpulated  that  in  case  the  money  was  un- 
paid at  the  expiradon  of  that  dme,  the 
vendee  should  sllow  him  one  halfpenny  an 
ounce  per  month,  dll  the  debt  was  dis- 
charged, which  was  above  the  legal  rate  of 
interest ;  it  was  held  that  the  contract,  being 
a  bonajide  sale,  was  not  usurious,  as  it  was 
not  meant  to  cover  a  loan  and  evade  the  sta- 
tute ;  and  where  there  is  not  either  a  direct 
loan  or  forbearance,  the  seller  may  impose 
what  terms  he  pleases  on  the  purdiaser. — 
So  here,  the  purchaser  was  to  pay  for  the 
plant  by  half  yearly  instalments,  and  there 
was  no  recital  of  any  thing  in  the  nature  of 
a  debt  or  loan,  in  either  of  the  clauses  of  the 
deed.  The  payments  were  altogether  execu- 
tory when  it  was  entered  into,  and  therefore 
the  usury  is  no  answer  to  the  fraud,  but  the 
fraud,  if  established,  is  a  complete  answer 
to  the  acdon ;  and  if  the  deed  be  altogether 
void,  the  only  quesdon  that  should  have 
been  submitted  to  the  jury  would  be,  whe- 
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ther  the  bankrupt  had  obtained  possession 
of  the  plant  honestly  or  by  fraud,  of  that 
there  can  be  no  doubt,  and  conseqiieqtly  the 
plaintiffs  were  not  entitled  to  recover. 

By  the  Court — There  appears  to  be  no 
ground  whatever  to  disturb  this  verdict. 
As  to  whether  the  bankrupt  had  committed 
an  act  of  bankruptcy  previously  to  the 
issuing  of  the  commission,  was  purely  a 
matter  of  fact  for  the  jury  ;  and  it  was  left 
to  them  to  determine  as  to  the  credit  of  the 
witness  who  was  called  to  prove  it.  As  to 
whether  the  bankrupt  was  in  possession  of 
the  plant  by  the  consent  of  the  true  owner, 
at  the  time  of  the  bankruptcy,  it  is  unneces- 
sary to  go  into  the  minutiae  of  his  title. 
The  deed  under  which  it  was  conveyed  to 
him  by  the  defendant  appears  to  have  been 
executed  in  January,  18^4,  which  was  four 
months  before  the  issuing  of  the  commis- 
sion ;  and  which  deed  was  founded  on  an 
understanding  which  had  taken  place  ^be- 
tween  the  bankrupt  and  the  defendant  in 
the  month  of  December  preceding.  With 
respect  to  the  question  of  fraud,  although 
there  may  have  been  fraudulent  dealings 
between  two  parties,  still  it  may  not  have 
the  effect  of  rendering  a  deed  void  in  point 
of  law  ;  and  the  facts  as  to  the  misrepresoi- 
tation  of  the  bankrupt's  property  which 
have  been  disclosed  in  this  case,-  do  not 
amount  to  such  an  avoidance^  Besides,  the 
jury  have  expressly  found  that  there  was  no 
fraud  on  the  part  of  the  bankrupt,  in  obtain- 
ing possession  of  the  property  in  question. 
Whether  the  deed  be  valid  or  not,  the 
•bankrupt  was  let  into  possession  under 
it,  and  remained  so  four  months  previously 
to  the  issuing  of  the  commission ;  he 
must  therefore  be  taken  to  have  been  in 
possession  with  the  consent  of  the  true 
owner.  The  bankrupt  was  to  have  all  the 
1>enefit  of  the  property,  as,  in  case  of  sale 
by  the  defendant,  the  overplus  was  to  be 
paid  to  the  bankrupt.  The  plant  was, 
therefore,  in  the  order  and-  disposition  of 
the  bankrupt  at  the  time  of  the  bankruptcy, 
and  consequently  passed  to  his  assignees. 
It  is  difficult  to  deal  with  generid  proposi- 
tions to  establish  a  fraud,  until  the  nature 
of  such  fraud  be  duly  considered  and  ascer- 
tained. Although  the  bankrupt  might  sup- 
pose that  he  would  not  be  enabled  to  pay 
for  the  plant,  according  to  the  stipulations 
in  the  deed,  yet  it  would  not  prevent  its 


passing  to  him  so  as  to  vest  it  in  his  assig- 
nees under  the  statute.  If  a  person  orders 
goods  to  be  sent  to  him  in  the  course  of  the 
day,  and  commits  an  act  of  bankruptcy  at 
night,  he  must  be  taken  to  have  got  pos- 
session of  them  by  a  mere  trick ;  but  if  he 
continues  in  possession  four  months  by  the 
consent  of  the  owner,  his  creditors  are  not 
to  be  deprived  of  the  benefit  af&rded  them 
by  the  statute.  The  case  of  Floyer  v. 
Edwards  does  not  appear  to  be  applicable 
to  the  present,  as  the  question  here  is  whe- 
ther by  the  terms  of  the  deed,  the  letting 
is  Hot  in  the  nature  of  a  sale  or  £>rbearance, 
or  taking  an  usurious  interest  by  the  defen- 
dant, contrary  to  the  form  of  the  statute. 
The  jury  expressly  found  that  it  was  so, 
and  in  looking  at  it,  no  doubt  can  be  enter- 
tained on  the  subject.  If  it  be  onoe  redu- 
ced to  a  money  transaction,  and  becomes 
in  the  nature  of  a  forbearance,  it  falls 
expressly  within  the  terms  of  the  statute. 
As,  therefore,  the  law  .and  justice  of  the 
case  appear  to  be  with  the  plaintifi&,  the 
verdict  found  for  them  at  the  trial  ou|^t  not 
to  be  disturbed. 

Rule  refused. 
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Where  the  plaini^  by  deed  vontracted  to 
sell  and  convey  to  the  defendanij  certain 
estates  left  him  under  the  rvtU  of  his  father^ 
chargeable  nnth  the  payment  of  four  several 
a/nmixties  to  his  sisters;  the  defendant  co~ 
tenanted  to  pay  such  annuities  as  the  same 
were  by  the  will  directed  to  be  paid;  and  that 
he  would  ai  aU  times  thereafter  save  and  tn- 
demnify  the  plaintiff  from  and  against  all 
actionSf  suits,  and  demattds,  on  account  of  the 
same  annuities,  or  in  any  wise  relating  there^ 
to : — Held  that  the  defendant  was  liable  to 
the  payment  of  such  annuities,  although  it  was 
objected  that  the  covenant  for  the  payment  of 
them,  and  indemnifying  the  plaintiff,  was  one 
entire  covenant,  and  to  be  conthmed  as  a 
covenant  to  indemnify  by  paying  such  an- 
nuities, only  as  the  plamtiff  himself  would 
have  been  bound  to  have  done ;  and  that  he  was 
not  personally  liable  to  pay  them* 

This  was  an  action  oS  covenant.'  The 
declaration  stated,  that  on  the  5th  Decem- 
ber 18S0,  by  an  indenture  made  between 
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the  plaintiff  of  the  one  part,  and  the  defen* 
dant  of  the  other,  after  reciting  that  the 
plaintiff  had  lately  contracted  and  agreed 
with  the  defendant  for  the  sale  to  him  of 
several  messuages  or  tenements,  with  the 
lands  and  hereditaments  theremito  respec- 
tively belonging,  situate  in  the  parish  of 
Eastwood,  in  the  county  of  Essex,  and  con- 
sisting of  two  &rms  called  Westharrow  Hall 
and  Eastwood  &rms,  containing  together 
23ft  acres,  or  thereabouts,  (charged  and 
chargeable  nevertheless  with  the  nayment 
of  four  several  annuities  of  100/.  eacn,  under 
the  wUl  of  Michael  Saward,  the  fiither  of 
the  plaintiff,)  at  or  for  the  price  or  sum  of 
4,460/.  And  also  further  reciting,  that  by 
indentures  of  lease  and  release,  bearing  even 
date  with  the  said  indentilre,  and  made  be- 
tween James  Weston  of  the  first  part,  the 
plaintiff  of  the  second,  the  defendant  of  the 
third,  andJames  Alexander  of  the  fourth;  the 
plaintiff,  in  consideFation  of  4,460/.  therein 
stated  to  be  (but  270/.  whereof  were  not  ac- 
tually) paid,  by  the  defendant  to  theplaintiff ; 
he,  the  plaintiff,  and  the  said  JamesWeston,  as 
his  trustee,  conveyed  and  otherwise  assured 
unto  the  defendant,  his  heirs,  and  assigns, 
the  said  messuages,  lands,  and  heredita- 
ments, called  Westbarrow  Hall  and  East- 
wood ferms,  to  hold  the  same  to  the  defen- 
dant, his  heirs,  and  assigns,  (subject  never- 
theless to  the  said  four  several  annuities  of 
100/.)  to  certain  uses  therein  expressed, 
giving  to  the  defendant  a  general  power  of 
disposition  over  the  said  hereditaments  sub- 
ject to  such  uses.  And  also  further  reciting 
that  the  said  Michael  Saward  the  testator, 
being  so  entitled  to  the  said  messuages, 
made  and  published  his  will  on  the  28th 
April  1815,  which  was  duly  executed  and 
attested  for  the  devise  of  real  estates  of  in- 
heritance, whereby  he  gave  and  devised  to 
his  son,  die  jdaintifl^  all  those  his  two  firee- 
hold  ferms,  situate  at  Eastwood  aforesaid, 
called  Westbarrow  Hall  and  Eastwood 
farms,  ^with  all  houses  and  outbuildings 
thereon,  to  hold  the  same  to  the  plaintiff, 
his  heirs,  and  assigns,  upon  condition  that 
he  and  they  should  pay  yearly,  during  the 
natural  lives  of  his  four  daughters  therein- 
after named,  by  two  equal  payments,  (that  is 
to  say,  on  the  25th  March  and  Uie  29th 
September,)  the  yearly  rent  or  sum  of  100/., 
free  fiom  aU  cha^^  whatever,  unto  each  of 
is  (the  testator's)  four  dau^ters,  in  his 


will  respectively  named  and  described; 
and  the  testator  charged  the  same  ferms  with 
the  payment  of  the  said  annuities  accord- 
ingly. And  also  further  reciting  that  it 
was  on  the  said  purchase  agreed,  that  the 
defendant  should  enter  into  a  covenant  for 
the  payment  of  the  said  four  several  annuities 
of  100/.  each,  and  for  the  indemnity  of  the 
plaintiff  respecting  the  same,  in  the  manner 
thereinafter  oontamed.  It  was,  in  and  by  the 
said  indenture  so  made  between  the  plain- 
tiff and  defendant,  (amonff  other  things) 
witnessed  and  agreed,  and  the  defendant 
did  thereby  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant,  pro- 
mise, and  agree  to  and  with  the  pUdntiflF| 
his  heirs,  executors^  and  administrators, 
that  he  the  defendant,  his  heirs,  executori, 
or  administrators  should  and  would  from 
time  to  tame,  and  at  all  times  thereafter, 
well  and  truly  pay,  or  cause  to  be  paid  unto 
the  person  or  persons  who  should,  for  the 
time  being,  be  entided  to  the  same,  the  said 
four  several  annuities  of  100/.  by  the  will 
of  the  said  Michael  Saward,  deceased,  given 
and  bequeathed  to  his  four  daughters,  and 
thereby  charged  on  the  said  ferms,  called 
Westbarrow  Hall  and  Eastwood  fenns,  as 
therein  aforesaid  expressed,  during  the  con- 
tinuance of  the  same  annuities  respectively, 
at  such  time  or  times,  and  in  suoi  manner 
and  form  as  the  same  were  and  are  by  the 
said  will  respectively  directed  to  be  paid, 
and  should  and  would  from  time  to  time, 
and  at  all  times  thereafter,  save,  defend, 
keep  harmless,  and  indonnify  the  plaintiff; 
his  heirs,  executors,  and  administrators, 
and  his  and  their  lands  and  tenements, 
goods  and  chattels,  of,  from  and  against  all 
and  all  manner  of  action  and  actions,  suit 
and  suits,  cause  and  causes  of  action  and 
suit,  and  all  claims,  pretensions,  and  de- 
mands whatsoever,  for  or  on  account  of  the 
same  annuities  respectively,  or  any  of  them, 
or  any  part  thereof,  or  in  any  wise  relating 
thereto. — ^The  i^aindff  then  averred,  that 
although  two  of  the  daughters  of  Michael 
Saward  the  testator,  are  respectively  still 
living,  and  since  the  making  of  the  inden- 
ture of  the  5th  December  1820,  have  been 
and  still  are  entitled  to  the  said  two  annuities 
of  100/.  so  given  and  bequeathed  to  them 
respectively,  and  pavable  as  aforesaid ;  and 
that  such  annuities,  duriiw  all  that  time,  have 
continued  and  are  still  in  force ; — ^yet  tint  tlie 
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defendant  hath  not  from  time  to  time,  since 
tiie  making  of  that  indenture,  paid  to  them 
the  said  two  last-mentioned  respective  an- 
nuities so  given  and  bequeathed  as  the  same 
were  directed  to  be  paid  as  aforesaid  ;  and 
that  there  is  now  due  and  owing,  and  in 
arrear  to  them  on  account  of  the  said  an- 
nuity, a  large  sum  of  money,  to  wit,  tlie 
sum  of  300/.,  for  a  certain  time,  to  wit,  one 
year  and  a  half,  of  the  said  last-mentioned 
annuities,  to  a  certain  day,  to  wit,  the  25th 
March  1624,  and  which  said  sum  of  300/. 
accrued  due  after  the  making  of  the  said  in- 
denture, contrary  to  the  tenot  and  effect 
of  such  indenture. 

To  this  declaration  the  defendant  demur- 
red specially,  and  assigned  for  causes  that 
the  covenant  in  the  indenture,  in  the  decla- 
ration mentioned  to  have  been  made  and. 
entered  into  by  the  defendant  to  the  plain- 
tiff, to  wit,  that  he  the  defendant,  his  heirs, 
executors,  or  administrators,  should  and 
would,  from  time  to  time,  and  at  all  times 
therettf^r,  well  and  truly  pay,  or  cause  to 
be  paid  unto  the  person  or  persons  who 
should  for  the  time  being,  be  entitled  to  the' 
same,  the  said  four  several  annuities  of  100/. 
by  the  will  of  the  said  Michael  Saward, 
given  and  bequeathed  to  his  four  daughters, 
and  thereby  charged  on  the  farms  called 
Westbarrow  Hall  and  Eastwood  farms,  as ' 
therein  expressed,  during  the  continuance' 
,of  the  same  annuities  respectively,  at  such 
time  or  times,  and  in  such  manner  and  form 
as  the  same  were  and  are  by  the  said  will 
respectively  directed  to  be  paid,  and  should 
and  would  from  time  to  time,  and  at  aU 
tunes  thereafter,  save,  defend,  keep  harm- 
less, and  indemnify  the  plaintiff^  hu  heirs, ' 
executors,  and  adminstrators,  and  his  and 
their  lands  and  tenements,  goods  and  chat- 
tels of^  from  and  against,  all  and  all  manner 
of  action  and  actions,  suit  and  suits,  &c., 
and  all  claims,  pretensions,  and  demands 
whatsoever,  for  or  on  accoimt  of  the  same 
annuities  respectively,  or  any  of  them,  or 
any  p^  thereof,  or  in  any  wise  relating 
thereto,  was  and  is  one  entire  covenant, 
and  made  and  entered  into  for  ii|demnifying 
the  plaintiff  against  all  and  all  manner  of 
action  and  actions,  suit  and  suits,  &c.,  and 
all  claims,  pretensions,  and  demands  what^^ 
soever,  for  or  on  account^  of  the  same  an-* 
nuitiea  respectively,  or  any  of  them,  or 
any  part  thereof,  or  in  any  wis^  relating 
Vol.  in.  C.P, 


thereto  ;  and  that  the  plaintiff  hath  not,  in 
and  by  his  declaration,  sufficiently,  or  in  any 
manner  shown  that  he  is  or  hath  been  in 
any  wise  damnified  by  the  alleged  non-pay- 
ment by  the  defendant  of  tlie  said  annuities 
in  tlie  declaration  mentioned,  alleged  to 
have  been  respectively  due  and  payable  to- 
the  said  two  daughters  of  the  said  testator, 
as  in  the  declaration  mentioned ;  and  also 
that  no  sufficient  breach  of  the  covenant  is 
stated  and  shown  in  the  said  declaration. 
The  plaintiff  joined  in  demurrer. 

Mr,  Serjeant  Peake  in  support  of  tlie 
demurrer. — ^The  covenant  on  which  the 
declaration  is  founded,  is  not  a  covenant  to 
pay  the  annuities  out  of  tlie  personal  assets 
of  the  defendant  to  the  annuitants,  so  as  to 
give  the  plaintiff  a  right  of  action,  without 
taking  into  consideration,  whether  he  be 
damnified  or  not.  The  whole  considera- 
tion for  the  contract  or  covenant  was,  that  the 
plaintiffmight  be  indemnified  by  the  defen- 
dant, from  any  charge  that  might  happen  to 
him  on  account  of  the  non-payment  of  tlie 
annuities.  The  estate  was  devised  by  his 
fatlier  to  him,  on  the  condition,  not  only  that 
he,  but  his  heirs  and  assigns  should  pay  the 
annuities.  It  was,  there&re,  clearly  the  in- 
tention of  the  testator,  that  the  estate  only 
should  be  subject  to  the  charge,  and  that 
the  plaintiff  shoidd  not  be  personally  liable. 
It  cannot  be  contended,  from  the  terms  of 
the  covenant,  that  the  annuitants  would 
have  a  right  to  sue  the  plaintifi^  instead  of 
the  person  actually  chargeable  ;  as  a  power 
of  distress  was  given  on  the-  land,  and  the 
object  of  the  deed  was  to  enable  them  to 
recover  from  the  defendant,  what  they 
could  have  recovered  from  the  devisee,  who 
was  not  himself  personally  liable,  as  no 
charge  was  imposed  on  him  by  the  terms 
of  the  devise.  It  is  unnecessary  to  consider, 
whether  an  estate  for  life  or  in  fee  passed 
to  him,  as  the  only  question  is,  whether  tlie 
payment  of  the  annuities  can  be  considered 
as  a  personal  charge  on  the  devisee,  or  on 
the  land.  It  is  clear  that  it  can  be  on  the 
latter  only,  as  the  heirs  and  assigns  of^ 
the  devisee  are  required  to  pay  the  annui- 
tants, who  have  a  power  of  distress  given 
them  in  case  of  non-payment.  Taking  the 
whole  of  the  will  and  deed  together,  it  is 
evident,  that  the  only  object  was  to  protect 
the  plaintiff  against  any  charge  which  might 
be  made  on  him,   in   case   the  annuities 
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were  not-  paid.  The  defendanl  covenauted 
to  pay  them  at  such  times,  and  in  such 
manner  and  form,  as  the  will  directs,  and 
to  save  the  plaintiff  harmless,  by  whicji  he 
merely  made  himself  liable  to  pay  the  an- 
nuities, as  the  plaintiff  himself  was  bound 
to  pay  them.  The  covenant  to  indemnify 
liim,  cannot  be  considered  as  a  separate 
and  independent  covenant;  and  as  the 
plaintiff  coidd  not  be  called  on  personally 
to  pay  the  annuities,  according  to  the  terms 
of  the  will,  the  defendant  did  not  covenant 
to  indemnify  him  at  all  events ;  and  if  there 
be  any  remedy,  it  is  against  the  estate,  and 
the  declaration  does  not  show  that  the 
plaintiff  has  been  actually  damnified. 

Mr.  Serjeant  Bosanquet  contra,  was  stop- 
ped 

By  the  Court. — By  the  terms  of  the  will, 
the  payment  of  the  annuities  was  not  in  the 
niature  of  a  rent  charge.  That,  however,  is 
immaterial,  since  thepassinff  of  the  statute 
4  Geo.  2.  c.  28.  The  phuntiff  took  pos- 
session of  the  estate  under  the  devise  irom 
his  father,  and  afterwards  sold  it  to  the 
defendant,  and  the  deed  in  question  was 
entered  into  at  the  time  of  the  sale,  in 
which,  the  defendant,  '*  in  consideration  of  the 

Cemises,  covenan^d  with  the  plainti£^  his 
lira,  executors,  or  administrators,  that  he 
the  defendant,  his  heirs,  &c.  should  at  all 
times  thereafter,  subject  to  the  provisions 
therein  contained,  pay  to  the  persons  who 
should  be  entitled,  the  four  several  annui- 
ties by  the  will  given,  and  thereby  charged 
on  the  two  farms  therein  named*"  Stopping 
there,  it  cannot  be  contended  for  a  moment, 
but  that  this  is  an  absolute  and  positive 
covenant,  and  to  which  no  objection  can  be 
raised.  The  plaintiff  had  a  right  to  sell 
the  estate  chargeable  with  the  annuities, 
and  to  take  a  covenant  from  the  purchaser 
for  the  due  payment  of  them,  and  more  par- 
ticularly so,  when  the  annuitants  were  his 
o^n  sisters,  to  whom  he  would  wish  to  give 
eyery  possible  security ;  as  whilst  the  estate 
remained  in  his  hands,  he  would  not,  firom 
the  natural  ties  which  existed  between  them^ 
allow  them  to  suffer ;  but  when  the  estate 
got  into  different  hands,  the  annuitants 
might  have  been  compelled  to  have  had 
recourse  to  a  dilatory  and  expensive  pro- 
ceeding, in  order,  to  recover  their  annuities. 
The  estate  might  fall  in  value,  or  there 
mil^ht  be  a  bad  tenant,  or  the  property  re- 


moved from  off  the  premiaesy  so  as  to  pea- 
vent  a  remedy  by  ^stress,  in  which  caa^ 
the  payment  of  the  annuities  might  have 
been  defeated.    It  was,  therefore,  prudent 
for  the  plaintiff  to  have  a  personal  covenant 
from  the  defendant,  for  the  due  payment  of 
them  thereafter ;  and  he  has,  in  foct,  caused 
it  to  be  inserted  in  the  deed,  which  the 
defendant  has  himself  executed.     But  it  ia 
said,  that  it  is  not  a^  absolute  covenant* 
The  subject  matter  must  be  looked  att  in 
order  to  ascertain  the  meaning  of  the  par- 
ties, as  well  aa  the  whole  of  the  deed  itaelf ; 
and  although  the  terms  may  be  most  poai- 
dve,  they  may  be  controlled  by  other  parts: 
but  the  Court  will  give  effect  to  au  the 
instrument  taken  together.     The  latter  part 
of  the  covenant,  "  is  to  pay  during  the  eon* 
tinuanoe  of  the  annuities,  at  such  timet  and 
in  such  manner,  as  the  same  were  by  the 
will  directed  to  be  paid ;  and  that  the  de- 
fendant would,  from  time  to  tim^  and  al 
all  times  thereafter,  sav^,  defend,  and  in- 
demnify the  plaintiff,  &c.  from  all  '^rtifflw^ 
claims,  and  demands  whatsoever,  for  or  on 
account  of  the  annuities."  It  haa  been  sup- 
posed, that  this  covenant  to  indooanify,  oqh- 
trols  the  positive  terms  contained  in  the 
previous  part,  but  that  would  render  it 
whdly  inoperative  and  nugatory,  as  the  plain- 
tiff was  never  himself  personally  liable,  and 
could  require  no  such  covenant.  It  would  be 
8^  strong  thing  to  say,  that  the  clause  of  in- 
demnity should  have  the  effect  of  getting 
rid  of  the  whole  of  the  covenant,  and  mora 
especially  so,  when  it  ia  manifest  that  audi 
was  not  the  intention  of  the  parties.     Al- 
though in  Brtmmng  v.  Wrigktjiy)  where 
the  vendor  of  an  estate  covenanted  that, 
.  notwithstanding  any  act  by  him  done  to  the 
contrary,  he  vras  seised  of  the  pxemiaes  in 
fee,  and  that  he  had  f%U  pover  to  consny 
the  «^ne,  and  afterwards  covenanted  for 
quiet  ei^vment,  and  further,  assurance ;  it 
was  held  tW  the  intervening  words,  "  full 
ppwer  to  convey,"  controlled  the  efiect  of  the 
previous  part  of  the  covenant,  fei  there  the 
former  words  had  an  effect ;  but  according 
to  the  opnsirixstion  conl^ded  for  in  this 
case,  the  former  w%  of  the  covenant  would: 
liave  no  efibot  wbalteYer.     VtHtiper  nm^ 
wm  aii^iater — and  h.  is  quite  cleac»  that 
the  cQv^aant  foe  indeoniiky  ia  not  only 

(1)  f  BoiwaiidPaLlS. 
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Mf  but  thut  the  Wliole  of  the  covenant  is  not 
to  be  narrowed  ib  its  operation.  When  the 
sale  took  place,  the  payment  of  the  annui- 
ties was  considered,  and  the  farms  in  ques- 
tion were  sold  to  the  defendant  for  a  smaller 
iutn,  in  consequence  of  being  charged  with 
the  annuities,  and  he  expressly  covenanted 
tb  pay  them  according  to  the  terms  of  the 
will.  It  wa4  the  intention  of  the  plaintiff, 
to  secure  ihe  annuities  to  his  sisters  at  all 
events;  and  in  grammatical  construction, 
the  preceding  part  of  the  covenant  is  ab- 
solute in  terms,  and  there  must  be,  conse- 
quently, 

Judgment  for  the  Plaintiffs 


\8S5.  ) 
Feb.  Ij 


wiatfes  V*  cLtrrtfiftBtrcR,  bAq. 


A  fV€arrant  ofcommkmehtf  under  the  statute 
5  Oeo,  8.  e.  \^,fbr fishing  m  a prkttte  fishery 
Hfiihout  the  consent  of  the  owner,  must  state, 
ihdi  the  offence  was  committed  in  an  enclosed 
ground.  nherCf  therefore,  a  warrant  of  com' 
milment  stated,  that  a  party  was  convicted  for 
fishing  wkh  a  rod  and  line  in  a  pond  or  pool 
i>f  water f  the  right  of  fishery  therein  being  tfte 
prtoaie  property  of  fV.  C, — ^held,  that  such 
warrant  was  votd  and  eouldnot  be  cured  by 
a  conviction,  stating  that  the  party  convicted 
attempted  to  take  and  destroy  the  fish  in  the 
yaitf  pond  or  pool,  without  the  consent  of 
W.  C.  he  being  the  owner  of  {he  fishery 
mthin  the  said  pond  or  pool,  not  being  in  any 
park  or  paddock,  ^c.  but  in  other  enclosed 
ground,  being  private  property. 

This  was  an  action  of  trespass  for  an 
tfifsault  and  fidse  imprisonment. 

The  declaration  stated,  that  the  defend- 
ant, on  the  18th  May,  1822,  with  force  and 
hxTM,  6tc.  caused  an  assault  to  be  made  on 
the  plaintiff,  to  wit,  at  the  parish  of  Alden- 
liam,  in.  the  liberty  of  St.  Alban,  in  the 
eounty  of  Hertford,  and  then  and  there 
caused  him  to  be  apprehended  and  seized 
and  laid  hold  of,  and  to  be  forced  and  com- 
pellcnl  to  go  from  and  out  of  a  certam 
public  road  and  king's  common  highway, 
aitnate  and  being  at  the  parish  aforesaid,  in 
the  liberty  aforesaid,  in  the  county  afore- 
said, in  a  certain  cart,  in,  through,  and 
^bng  divers  public  roads,  streets,  and 
{daees,  unto  a  oertinn  place  called  Watford, 


in  the  county  of  Hertford,  and  to  be  there 
imprisoned  and  keptiCnd  detained  in  prison, 
for  a  long  space  oi  time,  to  wit,  tor  the 
space  of  two  hours  then  next  following, 
and  at  the  expiration  thereof,  to  go  and  be 
taken  from  thence,  unto  and  into  a  certain 
common  prison  called  the  house  of  correc- 
tion, at  the  borough  of  St.  Alban,  in  the 
county  of  Hertford  aforesaid,  and  to  be 
then  and  there  unlawfrilly  imprisoned  and 
kept  and  detained  in  prison  ^ere  without 
any  reasonable  or  probable  cause  whatso- 
ever, for  a  long  space  of  time,  to  wit,  for 
the  space  of  seven  days,  then  next  following, 
contrary  to  the  laws  and  customs  of  this 
realm,  and  against  the  will  of  the  plaintiff; 
whereby  he  was  then  and  there  not  only 
greatly  hurt,  bruised,  and  wounded,  but 
was  also  thereby  greatly  exposed  and  in- 
jured in  his  credit  and  circumstances. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Baron  Graham, 
at  the  Summer  Assizes,  at  Hertford,  1828, 
it  appeared  that  on  the  16th  May,  1822,  the 
plaintiff  was  fishing  in  a  pond  or  reservoir, 
belonging  to  the  Grand  Junction  Canal  Com- 
pany, which  was  surrounded  by  inclosures, 
except  in  one  part,  which  was  bounded  by 
the  high  road,  and  on  which  a  railing  was 
placed,  in  order  to  prevent  passengers  from 
falling  in  ;  and  that  the  plaintiff  was  stand- 
ing in  the  road,  and  fishing  with  a  toi  and 
line  over  the  railing.  On  the  17th  May, 
the  defendant,  as  one  of  the  magistrates  of 
the  county  of  Hertford,  issued  a  warrant  for 
the  apprehension  of  the  plaintiff,  and  which 
was  as  follows : 

"  County  of  riertford,  to  wit. 

"  To  the  Constables  of  Bushy,  in  the  said 
county,  and  also  to  Henry  Simmons  es- 
pecially. 

"  Forasmuch  as  complaint  upon  oath  has 
been  made  unto  me,  whose  hand  and  seal  is 
hereunto  set,  one  of  His  Majesty's  justices 
of  the  peace  for  the  said  liberty  and  county, 

that  T Wickes  of  the  Said  parish  of 

Bushy,  in  the  said  county,  corn-dealer,  did, 
on  the  16th  day  of  May  instant,  take,  kill, 
and  destroy,  or  attempt  lo  take,  kill,  or  de* 
stroy  the  fish  in  a  reservoir,  in  the  parish 
of  Aldenham,  in  the  said  liberty,  being  the 
private  property  of  the  Honorable  and  Re- 
verend William  Capel,  and  without  his  con- 
sent. These  are,  therefore,  in  His  Majesty's 
name,  to  require  you  the  said  constables 
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and  Henry  Simmons,  or  some  or  one  of 
you,  to  appreltend  and  bring  before  me  or 
some  other  of  His  Majesty's  justices  of  the 
peace  for  the  said  liberty  and  county,  the 

body  of  the  said  T Wickes,  to  answer 

to  the  said  complaint,  and  to  be  dealt  v^ith 
according  to  law.  Given  under  my  hand 
and  seal,  the  17lh  day  of  May,  1822." 

On  the  plaintiff  being  brought  before  the 
defendant,  he  convicted  him  in  the  penalty 
of  5/.,  under  the  statute  5  Geo.  3.  c.  14. 
for  fishing  in  enclosed  ground;  and  on  the 
plaintiff  refusing  to  pay  that  sum,  the  de- 
fendant ordered  him  to  be  sent  to  St. 
Alban's  gaol,  under  tlie  following  warrant 
of  commitment.    * 

"  Liberty  of  St.  Alban^s,  in  the  county  of 
Hertford. 

*'  To  Henry  Simmons,  constable  of 
Watford,  and  also  to  the  keeper  of  the 
house  of  correction  at  St.  Alban's,  in  the 
said  liberty. 

"  Forasmuch  as  Joseph  Wickes,  of  the 
parish  of  Bushy,  in  the  said  county,  corn- 
dealer,  is  convicted  before  me  Robert  Clut- 
terbuck,  Esq.  one  of  His  Majesty's  justices 
of  the  peace  for  the  said  liberty  and  county, 
on  the  complaint  of  the  Honorable  Reve- 
•   rend  William  Capel^  and  oir  the  oath  of 
Thomas  Harrison,   servant  to  the  Grand 
Junction  Canal  Company,  for  fishing  with  a 
rod  and  line  in  a  pond  or  pool  of  water, 
commonly  known  by  the  name  of  the  Reser- 
voir, in  the  parish  of  Aldenham,  in  the. 
said  liberty,  on  the   16th  day  of  May  in- 
stant, the  right  of  fishery  in  the  said  food 
or  pool,  being  the  private  property  of  the 
Honorable  and  Reverend  William  Capel : — 
And  whereas,  the  said  Joseph  Wickes  is  oon» 
victed^by  me,  the  said  justice,  in  the  penalty 
of  5/.,  and  the  said  Joseph  Wickes  refusing 
to  pay  the  same,  these  are,  thevefcre,  to 
require  you,  the  &sid  Henry  Simmons,  to 
convey  the  said   Joseph'  Wickes    to   the 
house  of  correction,  at  St.  Alban's,  and 
deliver  him  to  the  keeper  thereof;   and 
you  the  said  keeper  of  the  said  house  of 
correction,  are  hereby  required  to  receive 
the  said  Joseph  Wickes  into  your  custody, 
in  the  said  house  of  correction,  and  him 
safely  keep  for  the  space  of  seven  days, 
unless  the  said  penalty  of  five  pounds  shall 
be  sooner  paid.     Given  under  my  hand  and 
seal  the  18th  day  of  May,'  1822." 
The  oonviction  was  as  foUow^s  : 


"  Be  it  remembered,  that  .on  the  17tfa 
day  of  May,  in  the  third  year  of  the  reign 
of  our  Sovereign  Lord  6^i^  Che  Fourtby 
&c.  and  in  the  year  of  our  Lord,  1822,  at 
Watford,  in  the  liberty  of  St.  Albui's,  in  the 
county  of  Hertford,   the  Honorable  and 
Reverend   William  Capel,  owner   of   the 
fishery  within  a  certain  pond  or  pool  of 
water,  called,  the  Reservoir,  situate  in  the 
parish  of  Aldenham,  in  the  liberty  aforesaid, 
comes  before  me  Robert  Clutterbuck,  Esq. 
one  of  the  justices  of  our  said  Lord  the 
King,  assigned  to  keep  the  peace  of  our 
said  Lord  the  King  in  and  for  the  said  li- 
berty of  St.  Alban's,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and 
other  misdemeanors  in  the  said  liberty  com- 
mitted, and  upon  oath  to  him  by  roe  now 
here  administered  upon  the  Holy  Grospels 
of  God,  giveth  me,  the  said  justice,  to  un- 
derstand and  be  informed,  that  on*ThuiB- 
day,  the  16th  day  of  May  instant,  at  the 
parish  of  Aldenham,  in  the  liberty  afore- 
said, Joseph  Wickes,  of  the  parish  of  Bushy, 
in  the  county  of  Hertford,  corn-dealer,  did 
attempt  to  take,  kil],  or  destroy  the  fish  in 
a  certain  pond  or  pool  of  water  called  the 
Reservoir,  situate  in  the  parish  of  Alden- 
ham, in  the  liberty  of  St.  Alban's  aforesaid, 
that  is  to  say,  by  fishing  in  the  said  pond  or 
pool  of  water  called  the  Reservoir,  with  a 
certain  fifhing-rod  and  fishing-line,  with  in- 
tent to  take,  killy  or  destroy  the  fish  pre- 
served therein,  without  the  consent  of  him 
the  Honorable  and  Reverend  William  Ca- 
pel, contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided,  he  the  said 
William  Ci^l,  being  then  and  there  owner 
of  the  fisherjii,  within  the  said  pond  or  pool 
of  water  called  the  Reservoir,  and  the  said 
Joseph  Wickes  not  then  and  there  having 
any  just  right,  or  any  just,  reasonable,  or 
probable  claim  or  cause  to  take,  kill,  carry 
away,  or  destroy  any  of  the  fish,  or  to  at- 
tempt to  take,  kill,  or  destroy  any  fish  in 
the  said  pond  or  pool  of  water  called  the 
Reservoir,  wherein  the  said  fish  were  at- 
tempted to  be  taken,  kiUed,  or  destroyed 
by  the  said  Joseph  Wickes  as  aforesaid,  the 
said  Reservoir  not  being  then  in  any  parish, 
park,  or  paddock,  or  in  any  garden,  orchard, 
or    yard,  adjoining  or   bdonging  to   any 
dwelling  house,   but  then  being  in  other 
enclosed  ground,  then  and  there  being  pri- 
vate property,  in  the  parish  of  Aldenham 
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aforesaidywiiereby  and  by  force  of  the  sta- 
tute in  that  case  made  and  provided,  the 
said  Joseph  Wickes  hath  forfeited  for  his 
said  of!ence  the  sum  of  51,,  to  the  said 
William  Capel  tlie  owner  of  the  fishery 
aforesaid,  whereupon  the  said  Williapn  Ca- 
pel, owner  o£  the  fishery  aforesaid,  prayetb 
the  judgment  of  me  the  said  justice  in  the 
premises  ;  and  that  the  said  Joseph  Wickes 
mav  be  forthwith  apprehended  and  brought 
.berore  me  to  answer  the  said  complaint; 
whereupon  afterwards,  to  wit,  on  the  18th 
day  of  May,  in  the  year  aforesaid,  he  the 
said  Joseph  Wickes,  being,  by  virtue  of 
my  warrant,  brought  before  me  the  justice 
aforesaid,  at  Watford  aforesaid,  in  the  li- 
berty aforesaid,  to  answer  the  said  com- 
plaint contained  in  the  said  information ; 
^  and  having  heard  the  same  read,  and  the 
said  William  Capel  being  also  present  be- 
fore me,  and  complaining  before  me,  against 
the  said  Joseph  Wickes,  of  and  for  the 
offence  aforesaid,  and  prayuig  that  he  mav 
be  convicted  thereof;  the  said  Joseph 
Wickes  is  asked  by  me  the  said  justice,  if 
he  can  say  any  thmg  for  himself,  why  he, 
the  said  Joseph  Wickes,  should  not  be  con- 
victed of  the  premises  above  charged  ii^n 
him,  in  form  aforesaid ;  to  which  he,  the 
said  Joseph  Wickes,  does  not  make  any 
defence  against  the  charge  preferred  against 
him.  And  further,  on  the  18  th  day  of 
May,  in  the  third  vear  aforesaid,  at  Watford 
aforesaid,  in  the  liberty  aforesaid,  Thomas 
Harrison,  a  servant  in  the  employ  of  the 
Grand  Junction  Canal  Company,  a  credible 
witness,  cometh  before  me  the  said  justice, 
in  his  proper  person,  and  before  me  tne  said 
justice,  to  wit,  on  the  said  day  and  year 
last  aforesaid,  at  Watford  aforesaid,  in  the 
liberty  aforesaid,  being  dulv  sworn,  touchii^ 
the  premises,  upon  the  Holy  Gospel  of  God^ 
upon  his  corporal  oath,  to  him  the  said 
Thomas  Harrison,  then  and  ttiere  adminis- 
tered by  me  the  said  justice,  (I,  the  said 
justice  having  then  and  there  full  power 
and  authority  to  administer  the  said  oath 
to  the  said  Thomas  Harriscm)  deposeth, 
sweareth,  and  upon  his  oath  aforesaid,  af- 
firmeth  and  saith,  in  the  presence  of  the 
said  Joseph  Wickes,  that  on  the  16th  day 
of  May,  in  the  year  aforesaid,  he  saw  the 
said  Joseph  Wickes,  in  the  parish  of  Alden- 
ham  aforesaid,  in  the  liberty  aforesaid,  at- 
tempt to  take,  kill,  or  destroy  the  fish  in 


a  certain  pond  or  pool  of  water  called  the 
Reservoir,  situate  in  the  parish  of  Alden- 
ham,  in  the  hberty  aforesaid,  (that  is  to 
say,)  by  fishmg  -therein  with  a  certain  rod 
and  line,  with  intent  to  take,  kill,  or  destroy 
the  fish  preserved  therein ;  and  that  the 
said  pond  or  pool  of  water  called  the  Re<« 
servoir,  was  not  then,  nor  is  in  any  park 
or  paddock,  or  in  any  garden,  orchard,  or 
^ard,  adjoining  or  belonging  to  any  dwell- 
mg  house,  but  then  was,  and  is  in  other 
enclosed  ground,  then  and  there  being  pri- 
vate property,  in  the  parish  of  Aldenham 
aforesaid,  in  the  hberty  aforesaid;  and  that 
the  said  William  Capel,  then  and  there  wis, 
and  is  the  true,  and  lawful  owner  of  the 
fishery,  in  the  whole  of  the  said  pond 
or  pool  of  water  called  the  Reservoir.  And 
thereupon,  he,  the  said  Joseph  Wickes, 
having  heard  the  said  evidence  so  given 
against  him  as  aforesaid,  is  asked  by  me, 
the  said  justice,  if  he  has  any  thing  to  say 
or  prove  in  answer  to  such  evidence,  or  to 
show  why  he  should  not  be  convicted  of 
the  offence  above  charged  upon  him,  in 
form  aforesaid:  in  reply  to  which  question^ 
be,  the  said  Joseph  Wickes,  made  use  of 
these  words,  '*  I  shall  not  say  any  thing 
until  I  have  seen  my  attoniey."  And  be- 
cause the  said  Joseph  Wickes  doth  not,  nor 
can  say  or  prove  any  thing  in  his  own  de- 
fence, touching  or  concerning  the  ofienoe  so 
charged  upon  him  as  aforesaid,  or  show  why 
he  ^uld  not  be  ocmvicted  of  the  same 
ofience ;  and  inasmuch  as  the  said  Josefih 
Wickes  has  not  proved  or  ofiered  any  evi- 
dence to  .prove,  nor  hath  alleged  that  he 
had  the  authority  or  consent  of  the  said 
William  Ci^l,  or  of  any  owner  of  the  said 
fishery,  to  take,  kill,  carry  away,,  or  destroy, 
or  to  attempt  to  take,  kill,  or  destroy  any 
fish  in  the  fbhery  aforesaid,  or  any  just 
right,  or  any  just,  reasonable,  or  profitable 
claim  or  cause,  or  any  right  or  chum  what- 
soever SQ  to  do.  Therefore,  it  is,  on  the 
18th  day  of  May,  in  the  third  year  of  our 
Sovereign  Lord  the  King  aforesaid,  at  Wat- 
ford aforesaid,  in  the  hberty  aforesaid,  by 
me  the  said  justice,  adjudging  upon  the 
testimony  of  the  said  Thomas  Harrison,  a 
credible  witness  as  aforesaid,  aocotding  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  that  he,  the  said  Joseph 
Wickes,  isguOty  of  the  offence  so  charged 
upon  him  as  aforesaid ;  and  that  he,  the 
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Hid  Joie]ph  Wkk«H  be»  and  ■  hereby,  by 
■»  the  said  jiitiice,  convicted  of  the  offimee 
aforesaid,  accocding  to  the  statute  albiresaid. 
And  I9  the  said  justice,  do  award  and  adjudge 
for  such  ofience,  that  he,  the  said  Joseph 
Wickes,  hath  forfeited  the  sum  of  51.  to  the 
said  William  Capel,  die  owner  of  the  fishery 
^the  said  pond  or  pool  of  water  called  the 
Beserroir,  situate  in  die  parish  of  Aldenhain, 
in  die  liberty  aforesaid,  to  be  paid  as  die 
statute  aforesaid  doth  direct.  Given  under 
aiy  hand  and  seal  at  Watford  aforesaid,  in 
the  liberty  aforesaid,  on  the  18di  day  of 
May,  in  die  year  of  our  Lord  lB2ft. 

^  RoBSmX  CLUTT£ftBl7CK.^' 

The  plaintiff  was  accordingly  confined 
in  St.  Alban's  Gbol,  for  seven  days,  and 
brought  this  action  for  a  false  imprison- 
nent,  on  die  grdunds  that  he  had  not  been 
fuiltjof  an  oienee  within  the  statute  5  Geo. 
41.,  and  that  the  warrant  of  commitment  and 
aonvktion,  were  bad  on  the  ftMse  <^  ^em, 
as  the  former  did  not  ^tate  that  the  reser^ 
tvoir  was  in  enclosed  ground,  and  that  it  did 
net  appear  in  iSkB  conviction,  that  any  in- 
quiry wns  made  befove  the  defendant,  whe- 
tfier  the  Pood  or  reservoir  was  private  pr^ 

Cy.  Pot  die  defendant  it  was  submitted 
dieeonvictamwuB  conolosive,  as  it  stated 
the  reservoir  to  be  in  enclosed  ground^  whidi 
wns  sufficisnt  to  bring  it  md£k  the  statute ; 
and  the  oaseof  ^rtttcna  v.  Kkinawdi{l)  was 
refied  on.  The  learned  Baron  was  of  opi« 
nion,  that  the  conviction  Ad  net  bring  die 
sftnci  within  die  third  seedon  of  die  sta- 
tttte,(2)  and  that  die  reservoir  could  not  be 
eotiaiikged  as  endoaed  ground,  wfaieh  must 
be  confined  to  pnvaie  property,  as  a  pond 
espooL  The  jury  aceotdingly  found  a 
veniiet  for  the  pianitifl^  damages  $6L 

Jl/r.  iSbjmrt  rndd^,hi  die  last Miehaehtids 
evm,  obtained  a  role  nirf,  to  set  it  aside,  on 
ihe-gromid,  that  whether  die  reservoir  was 
in  encloeed  ground  or  not,  the  oonviction 
was  ecmdusive  on  the  face  of  it,  and  by 
which  the  plaindff  must  be  boimd;  snd 
msra  partiookiiy  so,  aa  the  defendant  acted 
widdn  die  scope  of  Ms  jurisdicdon?  and 
eonseqpKntly,  ttnt  this  aedon  <Mdd  not  be 


Mr.  Smjmmi  Vmgkut  and  Mr.  Serf&tmi 
ahawnd  caaMs,  and  etftedtttd* 


^ 


e  jobdMf  ae* 


the  verdict  coul4  not  be  disturbed* 
either  by  law  or  feet,  «hd  that  the  damages 
were  extremely  moderate.  The  defendant 
had  been  guilty  of  two  distinct  acts  of  tres- 
pass ;  the  first,  in  causing  the  plaintiff  to 
be  apprehended  under  the  warrant,  and  the 
second,  for  causing  him  to  be  hnprisooed 
under  the  warrant  of  commitment ;  and  al- 
though the  conviction  may  be  an  answer  to 
the  one,  it  can  form  no  good  ground  of 
defence  to  the  other.  The  pUondff  had  no 
previous  notice  that  he  was  a  trespasser, 
and  if  he  were  so,  the  owner  of  the  reservoir 
should  have  brouriit  his  action,  instead  of 
mp^yiog  to  die  defendant  to  grant  his  war- 
rant for  his  apprehension.  The  nature  of  the 
ofl^ce,  for  which  the  plaintiff  was  sought  to 
be  apprehended,  should  have  been  express- 
ed on  the  fece  of  that  instrument ;  and  the 
warrant  for  commitment  should  have  stated 
the  charge  the  plaintiff  was  called  on  to 
answer.  In  Hawkms*  Pleas  of  the  CromM^ 
voL  t,  c.  Id.  s.  11,  it  is  said,  that  it  seems, 
to  be  holden  in  Boucher*s  cafe,(S)  that 
where  an  officer  arrests  a  man  by  force 
of  a  warrant  feom  a  magistrate  pro  cerHi 
coitfii,  widiottt  showing  any  cause  in  parti- 
cular, he  cannot  justify  himself  in  an  action 
brought  against  him  for  sudi  arrest,  without 
setting  fwdi  the  particular  cause  in  hil 
plea ;  since,  if  there  were  no  good  cause  to 
justify  the  granting  of  the  warrant,  the 
magistrate  oi^t  to  answer  for  it,  not  the 
officer.  If  a  party  be  convicted  of  an  of- 
fence, and  die  magistrate  afterwards  causei 
anodier  to  be  inserted  in  die  convictioh, 
he  cannot  protect  himself  by  an  ex  post 
facto  discovery.  At  aU  events,  it  must  pre- 
serve the  commitment  in  terms,  atid  be  in 
strict  conformity  with  it.  In  Rogers  v. 
/<Me«,  ekrk,  (not  yet  reported)  which  was 
tried  at  the  list  Summer  Assises,  at  Here- 
ford, before  Mr.  Justice  Park,  and  was  an 
action  of  treiq^s  and  fadse  imprisonment; 
against  a  magistrate,  who  pleadea  not  gtcQij; 
and  it  appeimd  that  he  had  committed  me 
plaintiff,  for  cutting  down  trees  without 
the  consent  of  the  owner ;  and  the  phdntiff 
proved  a  commitment  s^ed  by  the  defen- 
dant, and  d^yered  to  ihe  constaMe,  whidi 
roeited  a  wrong  statute,  and  the  conviction 
waA  afte  wards  returned  to  the  quarter  se^ 
Stan ;  the  learned  jt^gb  waa  of  c^fAdon, 

(3)  Cro.  Jic.  dl. 
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that  tihff  oonyictioQ  wa«  not,  of  itself^  a  suf- 
ficient juatification  to  the  defeiidant»  inas- 
much as  the  pUuntiff  was  taken  into  custody 
under  an  improper  conunitment ;  and  on  a 
motion  for  a  new  trial,  in  the  last  Michael- 
mas term,  the  case  of  Gray  v.  Cookson  (4) 
was  relied  on,  to  show,  that  if  a  conviction 
be  good  on  the  face  of  it,  it  would  justify 
the  convicting  magistrate  at  the  trial^ 
under  the  general  issue,  in  an  action  for 
&lse  imprisonment;  yet  the  Court  held, 
that  the  magistrate  was  bound  by  the  erro- 
neous commitment,  which  was  not  cured  by 
the  conviction:  and  here  the  warrant  of 
committal  is  clearly  bad,  as  it  did  not  state 
that  the  reservoir  was  in  enclosed  ground* 
Although  in  BrUUun  v.  Kimuurd^^S)  it  waa 
decided,  that  a  parQr  is  estopped  from  di»- 

Suting  a  fact,  if  a  justice  of  peace  has  jurisd- 
iction, if  no  defect  is  apparent  on  the  fiioe 
of  the  conviction,  yet  that  instrument  muat 
pursue  the  terms  of  the  warrant  of  commit- 
ment, or  the  plaintiff  might  be  charged  with 
an  ofifence,  which  he  was  not  bound,  by  law, 
to  answer.  The  statute  5  Geo.  3.  ai^iliea 
to  locality  only ;  and  to  constitute  an  offence 
within  it,  the  attempt  to  fish  must  be  in 
enclosed  ground,  and  in  private  proper^. 
So  there  must  be  a  breaking  and  entering  of 
such  ground,  to  render  a  party  a  trespasser. 
But  here  the  plaintiff  was  standing  in  the 
highway ;  and  in  Lisle  v.  Brawnj(6)  it  waa 
ea^pressly  decided,  that  a  stream  of  water, 
running  by  the  side  of  a  piece  of  ground, 
wliich  is  enclosed  on  every  side  except  that 
on  which  it  is  bounded  by  the  water,  is  not 
a  stream  in  enclosed  ground,  widiin  the 
meaning  of  the  statute,  so  aa  to  subject  a 
person  fisliing  therein,  to  the  penalty  in- 
flicted by  that  act.  Although  a  warrant  may 
b^  in  general  terms,  yet  in  cases  of  misde- 
meanor it  should  state  the  nature  of  the 
oflence;  and  here  the  warrant  of  commitment 
to  set  out  the  ofl^ace,  by  taking  or  attempt- 
ing to  take  fisbt  which  in  point  of  &ct,  ia 
Dp  oflence»  as  it  is  not  stated  that  the  plain- 
tiff was  fishing  in  enclosed  groundL  In 
HankM.  PUa$  of  the  Crrnvn^  vol.  2.  c.  Id. 
8.  10.  it  is  laid  down,  that  it  is  clear  that  a 
constable  cannot  ji^tify  any  arrest,  by  force 
of  A  wamnt  &om  a  justice  of  peace,  which 


expressly  appears  on  the  fiuse  of  it  to  be 
fi>r  an  ofiEenoe  whereof  a  justice  of  peaee 
hath  no  jurisdiction ;  and  again,  vol.  2.  o* 
16.  s.  16.  it  is  said,  that  a  committal  ought  to 
set  forth  the  crime  alleged  against  the  party 
with  convenient  certainty,  odierwise  the  o^ 
ficer  is  not  punishable  by  means  of  suck 
mittimus,  for  suffering  the  party  to  escape.. 
If  when  a  conviction  is  given  in  evidence,  it  ia 
to  have  the  efiect  of  protecting  a  justice  of 
peace,  at  all  events,  it  will  operate  aa  an 
estoppel  to  any  imperfections  or  informs^ 
lities  in  the  warrants  of  apprefaenmon  and 
committal ;  although,  if  the  party  comnutted^ 
had  applied  for  a  habeas  corpus,  he  musiha^^e 
been  discharged  out  of  custody,  and  the 
gaoler  was  not  bound  to  detain  hnn  under  aa 
insufficient  warrant.  In  Rex  v.  Cordbii,(7) 
the  Court  thought  duit  a  tight  hand  ought 
to  be  holden  over  summary  convictions; 
and  that  they  ought  to  be  kept  to  a  proper 
defpree  of  strictness,  and  not  to  be  made 
arbitrarily,  and  without  authority.  If  die 
conviction  be  bad  on  the  face  of  it,  it  is  quite 
dear,  that  it  cannot  be  supported  acooiding 
to  the  late  decision  of  thb  oovrt^  in  Cloudx. 
Tuffery.i^Bk)  Here  the  words  in  the  stadite 
aje  in  &e  alternative^  and  in  the  conviction  it 
is  not  stated,  that  Uie  plaintiff  was  firimig 
in  a  pond  or  pool,  nor  does  it  appear  to 
whom  it  actually  belonged,  or  whose  private 
property  it  was.  Mr.  Ci^l  does  not  ap- 
pear to  have  had  any  interest  in  the  soil, 
but,  on  the  contrary,  it  was  proved  that  he 
merely  rented  the  exclusive  privilege  of 
fishing.  Besides,  it  might  be  a  free  or  seve- 
ral fishery  ;  and  it  is  described  in  the  con- 
viction generally  aa  being  the  fishery  of  Mr. 
Capel.  At  all  events,  it  should  have  been 
specially  stated  who  the  owner  of  the  lands 
was,  or  on  whose  property  the  reservoir 
was  situated,  fi>r  private  property  can  only 
refer  to  enclosed  ground.  Here,  too,  it  must 
be  observed  that  the  imprisonmcRt  took 
place  previoudy  to  the  conviction  being 
drawn  up  and  returned  to  die  sessions,  it  was, 
therefore,  not  only  begun,  but  condnued  with<>- 
out  any  legal  authority;  and  the  warrants  of 
apprehenaon  and  caanmittal  are  conclusive 
evidence  of  the  acta  of  the  defendant.  The 
conviction,  therefore,  does  not  operate  as 
an  estoppel  for  every  puipose,  and  cannot 


(4)  16  Etot,  13. 
5)  4  Mows.  Sa 
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cure  the  defect  in  the  'original  warrant,  un- 
der which  the  plaintiiF  was  committed,  and 
which  must  be  taken  per  k,  and  indepen- 
dently of  the  conviction.  This  being  a  mere 
misdemeanor,  the  nature  of  the  offence  should 
have  been  fully  specified  in  the  warrant;  but 
the  statement  there  only  amounts  to  a  civil 
trespass  for  attempting  to  take  the  fish  of 
anoUier.  Both  warrants  are  open  to  the 
same  objection,  as  in  neither  is  the  ofifenoe 
stated  to  have  been  committed  in  endos* 
ed  ground,  or  as  felling  within  the  pro- 
visions of  the  statute,  or  that  it  did  not 
amount  to  a  felony  within  the  first  section 
of  the  act.  In  HUl  v.  Baieman,(9)  which 
was  an  an  action -of  false  imprisonment 
•against  a  magistrate,  for  having  convicted 
tlie  plaintiff  for  destroying  game,  it  was 
held,  that  in  actions  of  that  nature,  the 
justices  are  obliged  to  show  the  regularity 
of  dieir  convictions,  and  that  the  infixTma- 
tions,  &c.  upon  which  their  convictions  are 
grounded,  must  be  produced  and  proved  in 
court ;  and  in  Rex  v.  Z)afitafi,(10)  a  convic- 
tion founded  on  this  statute  was  quashed,  as 
the  information  and  the  evidence  did  not 
allege  or  prove  diat  the  proceeding  was  at 
the  instance  of  the  owner  of  the  fishery. 
Morgan  v.  HugheSf(\l)  is  conclusive  to 
show,  that  a  warrant  per  se  will  not  justify  a 
magistrate  in  committing  a  party,  and  that  a 
commitment  by  him  without  any  informa- 
tion, is  a  nuUity  ;  and  if  a  conviction  is  of 
itself  conclusive,  and  to  operate  as*  an  estop- 
pel, it  will  be  replete  with  mischief,  as  a 
magistrate  may  insert  an  information  or' 
summons  in  it,  although  none  has,  in  foct, 
been  taken  or  granted.  In  Massey  v.  John-' 
son/1 2)  the  first  warrant  was  clearly  bad,  but 
the  statute  of  limitations  was  an  answer  to  it ; 
and  in  Hall  v.  Dracow,{lS)  where  there  was 
a  seizure  of  spirituous  liquors  under  the 
excise  laws,  the  case  was  not  confined  to  the 
conviction  alone,  which  only  formed  part  of 
the  evidence.  So  here,  as  the  warrant  of  ap- 
prehension and  commitment  were  both  bad, 
they  could  not  be  cured  by  the  conviction, 
and  more  particularly  so,  as  the  plaintiff  was 
apprehended  and  imprisoned  before  the 
conviction  was  drawn  up. 


(9)  1  Str.  700. 

(10)  i  Barn,  and  Aid.  378. 

(11)  2  T.  R.  M5. 
13)  19  East,  67. 
13)  2  Sir  W.  Bl.  1«89,  1339. 
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Mr.  Serfeant  Toddy  and  Mr.  Serjedht 
Cross  in  support  of  the  rule,  premised  that 
this  was  a  question  of  considerable  impor- 
tance, not  only  as  fiur  as  regarded  the  ma- 
gistrates of  the  country,  but  the  oommmiity 
at  large ;  and  that  every  intendment  must 
be  made  in  favour  of  the  former,  when  they 
acted  in  their  magisterial  capacity.  There 
can  be  no  question,  but  that  the  defendant 
was  fully  justified  in  issuing  his  warrants  for 
the  apprehension  and  commitment  of  the 
(daintiff^  although  he  has  alleged  in  the  de- 
claration, that  he  was  imprisoned  without 
any  reasonable  or  probable  cause ;  but  the 
conviction  is  the  only  instrument  by  which 
the  defendant  can  be  bound  or  rendered  an- 
swerable to  the  plaintiff^  and  the  ccmstable 
.  or  officer  who  executed  the  warrant,  can 
done  be  answerable ;  and  if  the  action  had 
been  brought  against  him,  he  must  have 
justified  ui^er  it.  In  HamkiM*  Pleas  of  the 
Crown,  vol.  ii.  c.  18.  s.  25,  it  is  said,  that  if 
a  warrant  be  for  the  peace  or  good  bdiavi- 
our,  it  is  advisable  to  set  fortb  the  special 
cause  upon  which  it  is  granted ;  but  if  it  be 
for  treasim  or  felony,  or  other  offence  of  an 
enormous  nature,  it  is  said  that  it  is  not 
necessary  to  set  it  forth :  and  it  seems  to  be 
rather  discretionary  than  necessary  to  set  it 
forth  in  any  case.  Here  the  commitment 
was  under  the  statute,  and  the  plaintiff  was 
detained  in  custody  for  refusing  to  comply 
with  its  provisions,  and  the  eonviction  alone 
is  sufficient  to  justify  the  defendant  in  this 
action,  without  the  production  or  assbtanee 
of  the  former  warrants.  The  statutes  21 
Jac.  1.  c.  12.  and  24  Geo.  2.  c  44,  must  be 
taken  in  pari  materid-as  to  a  magistrate's  be- 
ing allowed  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence  under  it ; 
and  the  latter  requires  the  magistrate  to  be 
joined  for  the  protection  of  the  officer,  when 
acting  in  obedience  to  the  warrant,  for  be- 
ing answerable  on  account  of  any  defect  of 
jurisdiction  of  such  magistrate.  Even  if  the 
warrant  were  perfect,  it  would  a£R>rd  no 
ground  of  justification  to  the  justice  who 
granted  it,  and  he  would  not  be  bound  to 
ptoduce  it  in  an  action  of  this  description. 
In  Rogers  v.  Jones,  the  warrant  recited  a 
different  statute  firom  that  under  which  the 
party  was  committed ;  but  here  the  nature 
of  the  offence  is  recited,  and  is  equivalent 
to  a  judgment.  The  warrant  of  commit- 
ment must  be  taken  to  be  foufided  on  the 
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eonyiction,  and  when  that  was  given  in 
•evidenoe,  it  was  conclusive  of  all  the  facts 
stated  in  it,  and  could  alone  be  looked  at. 
If  a  party  is  indicted  for  murder,  it  is  ne- 
cessary to  state  that  he,  with  maUce  afore- 
thought, did  make  an  assault,  &c. ;  but  the 
warrant  of  commitment  need  only  state  that 
he  had  been  guilty  of  murder,  without  set- 
ting forth  the  nature  of  the  offence,  with  all 
the  formalities  required  in  the  indictment. 
Here  the  commitment  was  for  the  same 
ofience  for  which  the  plaintiff  was  convicted, 
and  aiqr  conviction  reciting  the  sentence  is 
sufficient,  if  it  recites  the  subject  matter 
of  the  sentence  without  referring  to  all  the 
material  facts  or  nature  of  the  offence. 
The  case  of  BriUain  v.  Kmnaird  is  decisive 
to  show  that  the  defendant  had  jurisdiction. 
There  the  defendant  found,  that  a  vessel  of 
a  certain  description  was  a  boat;  if  it  were 
not  so,  he  would  have  had  no  jurisdiction 
to  convict :  and  yet  it  was  held  that  the 
owner  could  not  be  let  into  evidence  to  show 
that  she  was  not  a  boat  within  the  meaning 
of  the  statute  under  which  he  was  convicted. 
So  here,  whether  the  plaintiff  had  been 
gwlty  of  an  offence  withm  the  meaning  of 
the  statute  5  Geo.  S.  was  a  question  for  the 
<lefendant  alone ;  and  it  must  be  taken  that 
he  ascertained  whether  he  had  been  fishing 
in  enclosed  ground  oj^not,  before  he  had 
drawn  up  the  conviction ;  and  as  it  is  there 
stated  in  the  affirmative,  it  is  a  oon^lete 
answer  to  the  plaintiff's  right  to  recover. 
It  was  the  duty  of  the  defendant  to  take 
the  information  or  complaint  made  to  him, 
which  need  not  have  been  in  writing,  nor 
was  he  bound  to  record  it,  but  he  might 
thereupon  issue  hb  warrant,  and  direct  the 
plaintiff  to  be  brought  before  him ;  and 
although  there  may  be  a  clerical  error  in 
the  warrant  of  commitment,  yet  the  con- 
viction stands  as  a  re«  judkatOf  by  which 
the  Iccuf  in  quo  has  been  adjudged  to  be  in 
eaadU^sed  ground  and  private  property.  In 
MoMsey  v.  Johnson  it  was  determined  that 
a  conviction  was  conclusive,  and  might 
be  drawn  up  at  any  time,  and  that  it  was 
•u^cient  to,  recite  the  information  therein, 
without  producing  it  So  here  the  con- 
viction contains  a  sufficient  statement  of 
the  offence  to  bring  it  within  the  statute ; 
aod  in  Ortty  v.  Cooibon,  (14)  Lord  Ellen- 

(14)  16  EMt,  f  1. 
Vol.  III.  C.P. 


borough  said,  '*  when  the  conviction  is  pro- 
duced at  the  trial,  as  of  the  date  when  it  took 
place,  it  would  so  appear,  and  it  still  comes 
to  the  same  question,  whether  the  Court,  in 
a  collateral  inquiry,  will  look  out  of  the  re- 
cord of  conviction  for  the  time  when  it  took 
place,  but  I  think  that  we  t>ught  to  give  cre- 
dit to  it ;"  and  he  concluded  by  observing 
**  that  he  had  always  considered,  that  if 
a  conviction  were  produced  at  the  trial 
which  would  justify  the  imprisonment,  that 
it  was  sufficient ; "  and  as  here  the  conviction 
was  good  on  the  &ce  of  it,  it  was  conclusive 
as  against  the  plaintiff,  and  a  complete  an- 
swer to  the  present  action. 

By  the  Court, — ^This  case  certainly  em- 
braces a  question  of  considerable  import- 
ance, as  every  thing  which   concerns  so 
respectable  a  body  as  the  magistrates  of 
this  country,  is  of  itself  sufficient  to  render 
it  important.    Although  they  may  not  have 
all  the  acquirements  to  be  obtained  firom 
legal  study,  it  must  still  be  considered  that 
they  act  for  the  love  of  their  country ;  the 
laws  of  which  must  be  respected,  as  well  as 
the  magistrates  who  exercise  them.     Sum- 
ma  ratio  lex  est  quce  pro  religione  faeit. 
Justices  of  the  peace  are  sufficiently  pro- 
tected by  the  law,  unless  they  act  nova 
wrong  or  improper  motives ;  but  every  in- 
tendment must  be  made  in  their  favour, 
and  if  they  err,  they  may  tender  amends  to 
the  party  injured^  so  as  to  bar  him  firom 
any  right  of  action  he  might  otherwise  have. 
A  magistrate  cannot  be  presumed  to  have 
acted  from  improper  motives,  nor  can  it  be 
inferred  that  he  was  wrong  ab  mitio :  by  mak- 
ing such  tender,  he  merely  admits  diat  he 
was  liable  to  err,  and  that  he  was  willing  to 
make  reparation  to  the  party  injured.     It 
has  been  said  that  this  is  a  techmcal  objec- 
tion only,  but  it  is  for  from  it ;  and  as  the 
plaintiff  has  obtained  a  verdict  for  35l,i  it 
might  afibrd  ground  for  alarm,  if  it  were 
not  so.     It  is  unnecessary  to  go  into  the 
requisites  of  the  information,  or  any  of.  the 
proceedings  which  took  place  previously  to 
.  the  warrant  of  commitment ;  for.  if  that  be 
defective  in  itself,  it  gets  rid  of  die  argument 
that  the  objection  is  technical  only..    If  the 
plaintiff  had  wilfully  trespassed  on  the  land 
of  the  owner  of  the  fishery,  and  was  fully 
aware  of  the  consequences  that  might  fol- 
low, it  would  be  a  different  question ;  but 
he  was  imprisoned  for  seven  days,  and  there 
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*  18  no  ground  statted  on  die  warrant  of  com- 
mitment to  audioriee  such  an  impriBomnent. 
Although  he  has  not  actually  suffered  to 
the  amount  of  35/.,  yet  it  must  he  consider- 
ed, diat  he  not  only  underwent  confinement, 
but  that  he  must  aflerwards  sufler  pain  of 
mind  from  the  recognition  of  his  imprison- 
ment, and  therefore  the  verdict  does  not 
appear  to  be  unreasonable,  or  the  damages 
too  large.     It  must  be  recdlected  that  diis 
was  a  proceeding  on  the  statute  5  Geo.  5. 
c.  14.     Previously  to  that  statute,  the  pro- 
perty in  a  fishery  was  so  connected  with 
the  fireehold,  that  an  invader  of  its  profits 
was  only  Hable  to  a  civil  action,  in  which 
Che  party  complaining  had  a  right  to  recover 
damages,  according^  to  the  extent  of  the 
injury  or  wrong  done  him.    The  legislature, 
in  passing  that  act,  looked  rather  to  the  in- 
vasion of  property,  than  the  value  of  the 
fish.     Fish  found  in  a  pond  or  stream  in  a 
park,  are  of  no  greater  value  than  those 
which  may  be  found  in  a  place  of  like  de- 
scription on  a  common  ;  imd  yet,  if  a  person 
be  found  guilty  of  taking  them  in  the  one, 
he  is  liable  to  transportation ;  in  the  other, 
to  a  civil  action  only.     The  first  section  of 
the  statute  enacts,  that  in  case  any  person 
shall  thereafter  enter  any  park  or  paddock, 
-  fenced  in  and  enclosed,  or  into  any  garden, 
&c.  in  or  through  which  any  river  or  stream 
« of  water  shall  run  or  be,  or  wherein  shaU 
be  any  river,  stream,  pond,  pool,  moat,  stew, 
or  other  water,  without  the  consent  of  the 
owner  or  owners  thereof^  or  shall  be  aiding 
or  assisting,  in  the  stealing,  taking,  killing, 
or  destroying  any  fish,  or  shall  receive  or 
buy  any  such  fish,  kncoving  the  same  to 
be  so  stolen  or  taken,  and  beins  diereof  in- 
^dicted  within  six  calendar  monUn  next  after 
-such  offence  shall  have  been  committed,  be- 
fore any  judge  or  justices  of  gaol  delivery 
for  the  county  wherein  such  pink,  paddock, 
or  garden,  &c.  shall  be,  and  shall  on  indict- 
ment, be  by  verdict  or  confession^  convicted 
of  any  sueh  offence  as  aforesaid,  the  person 
so  convicted  shall  be  transported  for  seven 
'  years : — and  the  third  section  contains  a  pro- 
vision, as  to  persons  tidLmg  or  destroying 
flih  in  any  river  or  stream,  pond,  pool,  or 
other  water,  not  being  in  any  park,  paddock, 
'or  gardeny  but  in  any  odier  endosed  ground, 
^ieh  should  be  private  property,  in  which 
case,  any  person  beinc  lawfully  convicted, 
shouki  forfeit  the  pemdty  of  5/.  to  theowner 
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of  the  fishery,  which  sum  must  either  be 
paid  down  on  conviction,  or  the  magistrate 
convicting  may  order  the  party  to  be  com- 
mitted to  the  house  of  coirection  for  any 
time  not  exceeding  six  months.  This  beii^ 
a  penal  statute,  requires  a  strict  constmctiop, 
and  the  magistrate  has  in  this  case  sought  to 
defend  himseflf,  on  the  ground  that  the  con- 
viction has  stated  the  offence  to  have  been 
committed  in  enclosed  ground;  whflst  in 
the  warrant  of  commitment,  that  statement 
is  altogether  omitted ;  and  it  does  not  ap- 
pear whether  the  plaintiff  was  fishing  in  a 
stream  or  pond  in  enclosed  ground  or  not, 
but  merely  that  the  plaintiff  was  fishing  in 
a  pond  or  pool  of  water,  the  right  of  fisfaong 
therein  being  private  property.  If  sudi 
pond  had  been  on  a  common,  or  condgoous 
to  the  sea  shore,  it  might  have  been  equally 
private  property;  and  there  can  be  no 
doubt,  but  that  the  plaintiff  might  have 
fished  there  with  a  rod  and  line,  widiont  be- 
ing subject  to  a  conviction.  He  was  im- 
prisoned for  the  term  of  sev^i  days,  not  for 
poaching,  for  it  appears  diat  he  was  merely 
angling  with  a  rod  and  line  for  his  own 
amusement,  and  was  standing  on  die  high- 
way at  the  time.  With  respect  to  the  war- 
rant of  commitment,  it  cannot  be  supported 
by  authority,  indeed,  the  contrary  aj^pears 
from  Hawkins'  Treyiige  on  tke  Pieas  if  ike 
Ctmmj  hook  2.  e."l6.  s,  16.,  where  fSbax 
learned  author,  in  treating  as  to  what  ought 
to  be  the  form  of  a  commitment,  states,  £at 
it  ought  to  set  forth  the  crime  aDeged 
'  against  the  party  with  convenient  certainty, 
odierwise  the  officer  is  not  punishable  1^ 
suflfering  the  party  to  escape :  and  that  the 
Court,  by  whom  he  is  removed  by  hahau 
corpus^  ought  to  discharse  or  bail  hnn ;  and 
that  this  doth  not  only  hmd  where  no  cause  at 
all  is  expressed  in  the  commitnient,  but  dso 
where  it  is  so  loosely  set  forth,  diat  die 
Court  canbot  adjudge  whedter  it  were  a 
reasonaMe  ground  of  imprisonment.  Here, 
for  anv  thing  that  appears  in  die  wariant  of 
commitment^  the  plaindff  had  <mly  been 
guilty  of  an  offence,  for  v^ieh  the  owner  of 
die  fishery  might  harre  had  a  remedy  by 
Bcdon ;  it  is  therefore  dear  that  it  is  bad 
upon  die  foce  of  it.  The  fd  Insdtnte,  (15) 
is  a  still  higher  authority  m  support  of 
this  principle ;  it  is  diere  laid  down  Unit  **llie 

(15)  Pftfe  5f . 
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OMMe  Muat  be  contamed  in  the  wranant.  aa 
for  treaaon*  felony,  &c.,  or  for  suspicion  of 
treason*  fislony,  &c.»  otherwise  if  the  mkti- 
mua  contain  no  cause  at  all,  if  the  prisoner 
escape,  it  is  no  offence  at  all ;  fdiereas,  if 
die  mittimus  contained  the  cause,  the  escape 
were  treason  or  felony,  though  he  were  not 
guilty  of  the  offence ;  and  therefore,  for  the 
king's  benefit,  and  that  the  prisoner  may  be 
more  safely  kept,  the  mittimus  ought  to 
contain  the  cause."  If^  therefore,  the  war* 
rant  of  commitment  in  this  case,  can  be 
deemed  to  be  operative,  it  would  tend  to 
manilest  mischief^  as  it  would  place  the 
officer  executing  it  in  a  state  of  jeopardy, 
as  to  die  consequence  of  taking  a  party  into 
custody  under  iL  Indeed  it  might  go  so 
far  as  to  affect  human  life,  as  he  would  not  be 
at  all  warranted  in  executing  it<  It  has  been 
aaid,  however,  that  althoi^  the  warrant 
might  be  bad  on  die  &ce  of  it,  and  that  the 
officer  might  not  be  justified  in  acting  under 
it,  sull  tbi^  it  would  not  entitle  the  plaintiff 
to  Bnaintain  the  present  action  against  the 
defendant,  as  a  magistrate.  But  that  is 
contrary  to  law  and  public  policy,  for  by 
tbe  statute  24  Geo.  2.  c.  44,  which  was 
passed  for  the  protection  of  officers  acting 
m  obedience  to  the  warrant  of  a  magistrate, 
it  was  enacted  by  the  6Ui  section,  that  no 
action  should  be  bfbught  against  any  con* 
atahle  or  other  officer,  for  any  thing  done 
in  ohedi^Me  to  any  warrant  of  any  justice 
of  the  peace,  until  demand  had  been  made 
according  to  the  formalities  required  by 
that  statute ;  and  that  if  after  any  such  de- 
mand, any  action  should  be  brought  against 
such  constable,  &c.,  without  making  the 
justice,  who  signed  or  sealed  the  warrant, 
a  defendant ;  on  the  production  and  proof 
of  the  warrant  at  the  trial,  the  jury  shall 
give  their  verdict  for  the  defendant,  not- 
withstanding any  defect  of  jurisdiction  in 
auch  justice  ;  and  that  if  such  action  should 
he  brought  jointly  against  such  justice,  and 
alao  against  such  constable,  &c.,  then  on 
the  proof  of  such  warrant,  the  jury  should 
find  for  such  constable,  &c.  Here,  how- 
ever, the  assistance  of  the  legislature  is  not 
risquired ;  for  in  trespass  diere  can  be  no 
accessaries,  but  all  tne  parties  are  to  be 
considered  as  principals;  and  the  defen- 
dant has  been  the  primary  cause  of,  and  the 
main  contributor  to  the  act  complained  of, 
by  directing  the  phuntiff  to  b^  apprehended 


and  committed  in  the  first  instance;  and 
the  ease  of v.  iSoucAer,  (16)  is  an  au- 
thority to  show  that  an  actioa  of  trespass, 
for  fidse  imprisonment,  is  maintainable 
against  a  justice  of  the  peace  in  a  case 
of  this  description ;  there,  the  defendant 
justified  that  the  Mayor  of  London,  being 
justice  of  the  peace  within  that  city,  com- 
manded the  defendant,  being  a  serjeant  of 
mace,  to  imprison  the  plaintiff;  and  Afonlo- 
guef  die  then  recorder,  defended  the  officer : 
but  all  the  Court  held,  that  although  the 
mayor  or  magistrate  might  send  for  a  party 
to  examine  him,  and  was  not  bound  to  show 
the  cause  in  his  warrant,  nor  was  the  officer 
to  know  the  cause,  as  it  might  be  for  treason 
or  felony,  which,  if  discovered,  the  party 
might  thereby  escape,  and  the  examination 
not  made,  and  iustice  be  thereby  defeated ; 
yet  that  when  the  party  was  come  before  the 
mayor,  and  committed  to  prison,  thfen  the 
cause  was  discovered ;  and  when  a  party  is 
impleaded  in  an  action,  he  ought  to  show 
the  cause,  othervnse  the  plea  is  not  good. 
So  here,  the  defendant  caused  the  plaintiff 
to  be  apprehended  and  brought  before  him 
in  the  first  instance,  and  afterwards  caused 
him  to  be  imprisoned  under  a  warrant  of 
commitment,  which  did  not  disdoae  the 
nature  of  the  o£fenoe  of  which  he  had  been- 
guilty,  so  as  to  bring  him  within  the  terms  of 
the  statute.  The  cases  of  Rogers  v.  Jbnet, 
and  BrkkuH  v.  Kmnakdy  are  mainly  dis- 
tinguishable from  die  present,  as  here  the 
question  turns  on  die  form  of  the  warrant  of 
commitment  In  the  latter  case,  the  con- 
viction was  conclusive  oh  the  face  of  it,  as 
to  the  fects  tfaeran  stated;  but  here  the 
warrant  of  commitment  was  produced  at 
the  trial,  firom  which  it  appeared  that  there 
was  no  foundation  stated  for  the  plaintiff's 
committal,  or  that  he  had  been  gnuty  of  any 
ofience  to  render  him  liable  to  imprison- 
ment If  the  conviction  had  pursued  the 
terms  of  die  commitment,  it  would  have 
been  clearly  bad ;  but  they  were  altogether 
diflferent,  and  there  might,  for  any  thing 
diat  i^pears  to  the  contrary,  have  been 
two  convictions  for  distinct  ofiences ;  and 
although  the  conviction  may  be  good,  yet 
it  will  not  have  the  effect  of  supporting 
a  bad  commitment.  '  Where  a  magistrate 
has  jurisdiction,  all  die  proceedings  taken 

(16)  Gio.  Jac  81. 
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before  him  should  be  pointed  out,  and  if  he 
has  been  guilty  of  any  irregtdarity  or  in<- 
formality  he  ou^t  to  su£^  for  it,  and  more 
especially  so,  as  he  faiust  be  taken  to  be 
competent  to  discharge  the  duties  of  the 
offiee  he  has  undertaken  to  perform,  and 
more  particularly  so,  as  he  has  a  summary 
jurisdiction  given  him  by  the  policy  of  the 
law;  and  afi  the  proceedings  before  him 
should  be  according  to  the  due  course  of 
law.  Here,  the  defendant  was  the  coiua 
cmuani  by  issuing  the  warrants  of  appre- 
hension and  commitment,  and  the  latter 
does  not  even  state  that  the  plaintiff  had 
been  guilty  of  a  misdemeanor;  ^d  na 
reason  Can  be  assigned  wh^the  nature  of 
the  ofience  should  not  have  been  pointed 
out,  as  required  by  the  statute.  Although 
in  the  case  of  a  common  assault,  an  oral  in- 
formation may  be  taken,  yet  here  it  was 
incumbent  on  the  defendant  to  call  the  plain- 
tiff before  him,  and  to  take  the  information 
in  writing,  so  that  it  might  be  acted  on  as  in 
a  court  of  law ;  and  as  the  warrant  of  com- 
mitment omits  the  nature  of  the  ofience 
altogether,  it  is  such  a  substantial  defect  as 
renders  it  void  altogether ;  and  it  would  be 
sufficient  for  the  pluntiff 's  purpose  if  it  had 
been  granted  illegally,  and  being  so,  it  can- 
not be  cured  by  the  conviction.  The  Court 
of  King*s  Bench  has  frequently  quashed 
convictions  for  mere  derictd  errors  appear- 
ing on  the  foceof  them;  and  hare,  on  com- 
paring the  commitment  with  the  conviction 
and  the  terms  of  the  statute,  it  is  doubtful 
whether  they  refer  to  one  and  the  same 
ofience,  or  even  if  thev  correi^nd,  that 
the  former  was  taken  m  conformity  with 
the  statute,  as  there  is  no  oflfence  substan- 
tially charged  therein;  and  according  to 
reason  and  policy,  it  diould  set  forth  the 
nature  of  the  crime  for  which  the  party 
stands  charged,  and  more  particularly  so,  to 
make  it  an  oflfenoe  within  the  meaning  and 
terms  of  the  statute,  which  might  have  been 
easily  followed,  and  its  words  strictly  com- 
plied with*  If  not,  the  conviction  might 
be  drawn  up  oontmrv  to  the  information ; 
and  it  is  quite  dear  that  a  magistrate  can- 
not amend  the  substance  €i  an  information, 
or  supply  its  defects  in  a  conviction  pro- 
perly drawn  up.  Although  the  case  might 
have  been  left  differently  to  the  jury ;  yet 
as  justice  appears  to  have  been  substantidly 
done,  there  is  no  ground  for  a  new  trial. 


Mistakes  must  fieqnendy  occur  at  Nirf 
Prius ;  but  if  a  trifling  slip  or  omissian 
must  tend  to  the  inconvenience  of  the  Court's 
sending  causes  down  again  on  that  acoount, 
it  would  be  in  vain  to  try  them ;  and  if  we 
were  to  grant  a  new  trial,  in  all  probalnli^ 
the  jury  would,  under  the  cireumstanoes, 
not  give  the  plaintiff  less  damages  than  diey 
found  by  their  former  verdict,  as  it  was 
dear  from  the  evidence,  that  he  was  en* 
titled  to  recover  something  by  way  of  com- 
pensation for  his  imprisonment,  which  took 
{dace  under  a  warrant  of  commitment  im- 
properly issued  by  the  defendant ;  on  these 
grounds,  therefore,  this  rule  must  be 

Discharged. 


By  the  5th  Geo.  3.  c.  14.  sec  3,  it  is 

enacted,  **  that  if  any  person  or  persons 
shall,  after  the  first  dsy  of  June  dion  next, 
take,  IdXif  or  diestroy,  or  attempt  to  take 
kill,  or  destroy  anv  fish  in  any  river  or 
stream,  pond^  pool,  or  other  water,  not 
being  in  any  park  or  paddock,  or  in  any 
garden,  orchard,  or  yard  adjcnning  or  bc^ 
uxnging  to  any  dwelling-house,  but  shall  be 
in  any  other  endosed  ground,  whidi  shall 
be  private  property,  every  such  person,  be- 
ing lawfully  convicted  thereof,  by  the  oath 
of  one  or  more  credible  witness  or  witnesses, 
shaD  forfeit  and  pay  for  every  snch  ofience, 
the  sum  of  51,  to  the  owner  or  owners  of  the 
fishery  of  sudi  river,  &c. ;  and  any  cme  or 
more  of  his  Majestjf^s  justices  of  tlie  peace 
of  the  county,  division,  ndimr,  or  place 
where  such  last-mentioned  omsnoe  or  of- 
fences shaD  be  committed,  upon  oompbint 
upon  oath  against  any  person  or  persons 
for  any  such  ofience  pr  ofiences,  may  issue 
his  or  their  warrant  or  warrants,  to  bring 
the  person  or  persons  so  compUdned  of,  be- 
fore him  or  them ;  and  if  the  person  or  per- 
sons so  complained  of,  shall  be  convicted 
before  such  justice,  &c,  or  any  other  of 
such  justices,  by  the  oath  or  oaths  of  one  or 
more  credible  witness  or  witnesses,  or  by 
his  or  their  own  confession,  then  and  in  such 
case,  the  party  so  convicted  shall,  immedi- 
ately after  sudi  conviction,  pay  the  said 
penalty  of  SL  to  such  justice  or  justices  be- 
fore whom  he  or  they  shall  be  so  convicted, 
for  the  use  of  the  person  or  persons  as  the 
same  is  thereby  appointed  to  be  forfeited 
and  paid  unto;  and  m  de&ult  thereol^  slia^ 
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b«  committed  by  luch  justice  or  justices  to 
die  house  of  correction,  for  any  time  not 
exceeding  six  months,  unless  the  money 
forfeited  shoQ  be  sooner  paid. 


OF 


1825.      >     mOOBBS,     ADKINISTEATRIX 

Feb.  3.   y  rogbbs,  o.  Kingston. 

Vrhtn  the  defendani  tilled  for  kU  du' 
charge  under  ike  IneoketU  Debtors  Act^  1 
Qeo.  4.  c.  1 19,  and  wu  threatened  to  be  op^ 
posed  by  the  piaint^*»  intestate^  (who  was  a 
creditor,)  and  the  defendant  gave  him  a  prO' 
misiory  note  for  the  amount  of  the  debt,  in 
connderation  of  his  net  being  opposed ;  and 
the  plainiWf  as  aidminisirairix<^  the  credttoTf 
sued  the  drfendant  on  the  note,  and  the  action 
was  abandoned  on  his  gioing  a  warratU  of 
attorney  as  an  additiontu  security  to  pay  the 
amount  of  the  note  by  instalments: — The 
Court  set  aside  the  warrant  of  attorney,  and 
ordered  an  instalment  paid  to  the  plaint^  by 
the  defendant  to  be  returned  to  him,  on  the 
ground  that  the  note  and  warrant  of  attorney 
were  founded  an  a  camft  a»d  iOegal  am. 
sideratum. 

Mr.  Serjeant  Peake,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  that  the 
warrant  of  attorney,  which  had  been  given 
by  ihe  defendant  in  this  cause,  might  be  set 
aside  or  delivered  up  to  be  cancdled ;  and 
that  an  instalment  paid  by  the  defisndant  to 
the  plaintiff  might  be  returned  to  him.  It 
appeared  upon  the  affidavits,  that  the  de- 
fendant was  indebted  tb  the  plaintiff's  in- 
testate, in  the  sum  of  SOL,  and  beii^  about 
to  take  the  benefit  of  the  Insolvent  Debtors 
Act,  and  hearing  that  the  intestate  was 
about  to  qppose  his  discharge,  he  sent  a 
person  to  him,  offering  to  give  him  a  secu- 
rity for  the  debt ;  that  a  promissory  note 
was  accordingly  ffiven  for  the  above  sum  of 
SOL,  on  which  me  defendant  met  wiA  no 
opposition  from  the  intestate,  and  was 
eventually  discharged ; — ^that  the  intestate 
afterwards  died,  ^en  the  plaintiff,  as  his 
administratrix,  sued  the  defendant  on  the 
note,  when  he  proposed  to  pay  its  amount 
by  instalments,  and  to  give  a  further  security 
for  that  purpose;  that  a  warrant  of  attorney 
was  accordmgly  executed  by  him,  to  the 
plaintiff,  for  49/.,  the  first  instalment  of 
whiA,  amounting  to  5/.  19i.  id^  had  been 


paid  to  her  when  it  became  due.  The 
learned  Serjeant  submitted,  that  this  was 
contrary  to  the  policy  of  the  Insolvent  Act, 
1  €reo.  4.  c.  119,  under  which  the  defen<« 
dant  was  discharged,  as  the  note  must  be 
considered  to  have  been  given  under  duress« 
and  for  the  sole  purpose  of  the  defendant's 
obtaining  his  discharge,  which  was  a  firaud 
on  the  other  creditors,  and  was  not  founded 
on  a  moral  obligation ;  and  he  relied  on  the 
case  of  Jackson  v.  Davison,  (I)  where  an 
insolvent  debtor  having  petitioned  the  In- 
solvent Court,  to  be  discharged  under  that 
act,  a  creditor  gave  notice  of  his  intention 
to  oppose  him,  on  the  ground  that  the  debt 
was  naudulently  oontri»ted ;  and  to  induce 
the  latter  to  withdraw  his  opposition,  the 
insolvent  agreed  to  execute  a  warrant  of 
attorney  for  the  debt  within  three  days 
after  his  discharge ;  and  in  the  mean  time 
to  give  a  promissory  note  of  a  third  person 
for  the  amount,  wluch  was  to  be  dehvered 
up  on  the  execution  of  the  warrant  of  attor- 
ney; and  the  insolvent  was  discharged, 
and  the  warrant  of  attorney  executed  on 
the  delivering  up  of  the  note ;  the  Court  of 
King's  Bench  set  aside  the  warrant  of 
attorney,  and  a  judgment  entered  up  there- 
on, on  the  groimd  that  the  agreement,  on 
which  they  were  founded,  was  oontnury  to 
the  policy  of  the  Insolvent  Act,  inasmuch 
as  it  enabled  the  creditor  to  take  to  himself 
a  large  portion  of  the  future  efiects,  which 
the  legislature  intended  should  be  distri- 
buted amongst  all  the  creditors. 

Mr,  Serjeant  Wilde  now  showed  cause, 
and  submitted  that  this  case  was  distinguish- 
able from  Jackson  v.  Davison,  whi(£  was 
not  well  founded  in  point  of  law,  as  here, 
the  defendant  had  an  opportunity  of  plead- 
ing his  discharge  to  the  action  brought 
against  him  by  the  plaintiff  on  the  note, 
instead  of  which,  he  offered  terms  to  pay 
its  amount  by  instalments,  and  accordingly 
executed  the  warrant  of  attorney  for  mat 
purpose.  If  he  had  given  a  pared  pro- 
mise to  pay  afler  his  discharge,  it  would 
have  been  sufficient  without  executing  any 
security  for  that  purpose.  The  ground  of 
the  decision  of  the  Court  in  Jackson  v. 
Davison,  was,  that  the  agreement  on  which 
the  warrant  of  attorney  was  founded,  was 
contrary  to  the  policy  of  die  statute,  as  it 

(1)  4  Bvn.  and  Aid.  691. 
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entiled  the  cf«diftor  to  take  to  himself  a' 
portion  of  the  futiise  effects,  which  the 
legiAlafcnre  intended  to  be  distributed  amoi^ 
all  the  creditors.  That  is  not  warranted  by 
the  statute  itself;  and  it  is  quite  clear  fironi' 
the  17th,  18th,  19th,  25th,  and  28th  sec- 
tioBs,  diat  the  object  of  that  act  was  to  give, 
certain  creditou  a  pxelerenoe ;  and  there  is 
aiaanifrst  distinction  between  aaneditor  who 
has:enteied  into  a  deed  of  eonqiosition,  and 
one  who  has  not.  By  entering  into  sudi  a 
deed,  he  must  stand  upon  the  same  footing 
as  all  the  other  creditors;  but  if  he  accepts  a 
note  in  lieu  of  his  debt»  it  is  for  the  benefit* 
of  the  insolvent,  as  he  might  be  liable  to  two- 
years  imprisonment,  undier  the  18th  section 
of  the  act,  in  ease  he  should  be  success- 
fully opposed.  The  warrant  of  attorney 
in  Uiis  case,  was  not  given  until  after 
tha  discharge ;  it  must  be,  therefore,  am« 
stdeeed  as  a  new  debt,  and  the  assigneee 
of  an  inaohrent  has  no  daim  on  his  after- 
acquired  property,  as  that  only,  of  vdiich 
he  is  possessed  at  the  time,  passes-  by 
the  assignment.  In  all  cases  dF  fraud,  a: 
oreditar  may  coaqael  his  debtor  to  pay  by 
causing  him  to  be  inqirnoned ;  and  as  long 
as  he  continues  in  prison,  such  creditor: 
alone  is  liable  to  the  expense  of  the  im- 
prisonment ;  and  a  defrauded  creditor  has* 
a  move  extended  remedy  given  him  by  the 
act  than  a  general  creditor,  as  he  alone 
may  o|^poae  and  have  the  debtor  k^t  in 
custod^  under  his  sole  charge,  and  may  dis- 
charge him  whenever  ho  thinks  proper. 
Here,  however,  as  the  defendant  might 
have  defended  himself  in  the  action  brought 
against  him  on  the  note,  he  should  have 
availtd  himself  of  that  defence  in  the  first 
instincc;  and  this  application  is,  conse- 
qaemly  nn^k  too  late,  so  as  to  induce  the. 
Conrt  to  interfere  in  setting  aside  the  war- 
rant of  attorney,  which  was  founded  on  the 
note,  and  which  was  a  good  and  subsisting. 
SBcority  at  the  time  the  latter  instrument - 
was  exeouted. 

Mr*  Sajeami  Peahe  in  support  of  the 
*tiilev  was  stopped  « 

Bff  the  CsMH.-^The  defendant  havings 
i^lied  for  his  discharge  under  1  Geo.  4. 
c  119,  the  plaintiff*s  intestate  being  a  ere* 
ditor  at  the  time,  threatened  to  oppose  him, 
in  oonsequence  of  which,  he  was  induced  to 

5i  ve  a  promissory  note  for  the  amount  of  the 
ebt,  and  wlfich  was  given  on  the  express 


ground  that  he  should  not  be  <qqMMed. 
The  creditor  having*  died,  the  plaintiff  as 
his  administratrix^  sued  the  defendant  on 
the  note,  which  action  was  abandoned  on  the. 
defendant's  giving  a  warrant  of  attorney  as 
a  further  and  additional  security.  It  has 
been  said,  that  the  defendant  should  have 
pleaded  his  discharge  to  the  action  on  the 
note,  and  that  it  is  now  too  late  fbr  him  to 
apply  to  the  Court  on  motion.  The  plain- 
tiff may  still  proceed  in  th6  action  on  the 
ndte,  and  the  defendant  may  apply  to  the 
Court  to  stay  the  proceedings;  but  here 
the  only  application  is  to  set  aside  the  war- 
rant of  attorney,  and  it  is  not  too  late  to 
iq»ply  to  get  rid  of  an  instrument  which  ia 
bottomed  in  firaud.  It  is  enough  to  say,  that 
the  promissDry  note  was  given  c<Hitrary  to 
the  policy  of  tne  law,  and  it,  therefore,  can- 
not be  dtttinguished  from  the  case  of  a  note 
founded  on  an  usurious  consideration. 
The  warrant  of  attorney  was  founded  on 
the  same  ocmsideration,  and  was  given  in 
consequence  of  the  defootdant's  not  ofiering. 
any  defence  to  the  action  on  the  note ;  the 
Court  may  therefore  set  it  aside,  as  there 
was  no  arrangement  between  the  parties  to 
make  the  original  transaction  legal  or  valid; 
i£  therefore,  the  note  be  illegal,  so  is  the 
warrant  of  attorney.  Independently  of  the 
case  of  Jacluan  v.  Davisoth  enough  appears 
here  to  warrant  the  Court  to  grant  this  ap-i 
plication.  The  25th  section  of  the  statute, 
which  alone  seems  to  m>ly  to  this  case^ 
was  adverted  to  by  Mr.  Justice  Bttylof 
in  that  case,  by  whidi  the  Insolvenf  Court 
is  authorised  to  order  judgment  to  be  en- 
tered up  against  the  debtor,  for  the  amount 
of  the  debts  for  which  he  shall  be  dis-. 
charged ;  and  when  he  is  of  ability  to  pay. 
such  debts  ot  any  part  thereof,  that  Coiurt 
may  permit  execution  against  the  pn^rty 
acquired  by  such  debtor  after  his  disduuge, 
for  such  sum  as  under  all  the  circumstances 
the  Court  shall  order,  and  the  sum  levied 
is  to  be  distributed  rateably  among  the. 
creditors.  Can  then  the  creditor  of  an  in-, 
solvent  who  applies  to  be  dischaiged,  buy 
himself  off  by  taking  from  the  body  of  the 
creditors  a  portion  of  those  funds  which  the. 
legislature  meant  to  be  distributed  equally 
amongst  all?  Itistrue  he  may  not  oppose  hn 
debtor,  but  if  he  fhids  that  another  creditor 
is  about  to  do  so,  he  cannot  take  a  securitv- 
ibf  his  own  debt  to.  the  prigadice  of  suck 
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other  creditor,  for  he  would  be  thereby 
making  an  immoral  and  corrupt  bargain, 
and  be  guilty  of  a  fraud  with  regard  to  the 
other  creditors.  The  principle  laid  dawn 
in  Jackson  y.  Davison  is  not  new,  as  it  may 
be  applied  to  cases  of  bankruptcy  or  credi- 
tors entering  into  a  composition  deed.  A 
petitioning  creditor  cannot  buy  himself  off, 
or  compound  with  the  bankrupt  as  to  the 
amount  of  his  debt :  so  where  creditors 
enter  into  a  composition  deed,  and  one  of 
them  stakes  a  security  for  a  larger  sum  than 
that  stipulated  tobe  paid  by  the  deed,  such  se- 
curity is  void,  because  the  temptation  to  give 
it,  is  a  fraud  on  the  other  creditors  who  were 
parties  to  the  contract  on  which  their  debts 
were  to  be  cancelled  in  consideration  iji 
receiving  a  coinpoMtion.  So  it  would  be  a 
fraud  to  buy  on  an  opposing  creditor,  as  it 
would  tend  to  place  lum  in  a  better  situa^- 
tion  than  the  rest  of  the  creditors,  according 
to  the  25th  section  of  the  statute,  by  which 
the  Insolvent  Court  is  empowered  to  issue 
execution  against  property  acquired  by  an 
insolvent  after  his  discharge,  and  distrfliute  « 
the  sum  levied  rateably  among  the  cre- 
ditora.  An  insolvent  cannot  exist  without 
contracting  new  debts,  and  the  persom 
giving  him  such  credit  are  entitled  to  a 
preference.  Here  the  plaintiff  has  put 
herself  in  the  situation  of  a  new  creditor, 
l^  taking  the  warrant  <^  attorney,  althou^ 
-the  debt  on  which  it  was  founded  was  eon- 
tracted  long  before  the  defendant's  dia- 
chaige.  She  has,  therefore,  endeavoured 
to  place  herself  in  4i  better  situation  than 
the  Aifld  creditors.  If  her  intestate  had  op- 
posed the  defendant,  his  property  mifffat 
^have  been  sold  and  distributed  among  his 
-creditors,  and  if  the  intestate  had  caused 
•bim-tobe  imprisoned  for  fraud,  it  wouM  be 
'Oa^ttBcount  of  his  own  debt ;  but  if  by  ao- 
'Cepting  a  sum  in  lieu  thereof,  he  prevents 
other  creditors  fronf  opposing  him,  it  would 
be  contrary  to  the  policy  of  the  law  eidier 
*in  a  case  of  bankruptcy  or  insolvency.  If 
•the  original  note  had  been  founded  on  a 
moral  obligation,  it  might  be  afterwards 
-perfected  or  ftirther  secured  by  a  warrant 
of  attorney ;  but  as  the  latter  instrument 
was  bottomed  on  the  former,  which  was 
given  on  an  illegal  bargain  made  befoire  the 
discharge  of  the  defendant,  this  rule  most 
be  made 

Absolute, 
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l^nATT  V,  OBDT. 


Where  the  time  allowed  for  justifying  haU 
in  several  causes  expired  <m  a  dies  non,  the 
-Court  permitted  them  to  justify  on  the  fel- 
-lowing  day;  and  ordered  that  the  rule  for 
serving  the  notice  before  three  o'doek^  might 
be  dispensed  with,  in  order  to  prevent  the 
issuing  of  attachments. 

In  this  and  six  other  causes,  the  Court  on 
being  informed  by  the  Secondary,  that  bafl 
cannot  justify  upon  a  notice  on  a  ^s  non, 
(yesterday  being  the  Purification,)  they  sent 
to  the  Court  of  King's  Bench,  and  on  being 
informed  that  that  Court  permitted  bail 
under  such  a  notice,  to  justify  on  Oie  fol- 
lowing day  without  a  continuance  of  notiee, 
(which  continuance  by  notice,  is  the  prac- 
tice in  this  Court,)  the  Court  now  ordered 
that  the  bail  in  the  above  causes  might  be 
permitted  to  justify  to-morrow ;  and  Ifhat 
the  rule  for  serving  the  notice  before  three 
-this  afternoon,  in  this  particular  instance 
^nly,  should  be  dispensed  with,  and  there- 
upon that  attaehments  should  not  issue. 


1825 
Feb 


15.     \ 


TRUSLOVE  V.   BURTON. 


Where  the  plaintiff  was  nonsuited  'in  con- 
sequence  of  the  defendant  not  admitting  the 
haftd^mriting  of  a  party,  which  he  had  pro- 
mised  to  do  previously  to  the  trial,  and  the 
plaintiff  obtained  a  rule  to  set  the  nonsuit 
oMe,  and  have  a  new  trial,  onthe  ground  of  a 
breach  of  fsnth,  which  rule  was  afterwards 
.made  absolute,  hut  was  silent  as  to  costs; 
and  the  defendant  ehttmeda  verdiet  on  the 
second  trial : — 

Held,  that  the  costs  of  Hie  appUeationfor 
a  new  trial  were  costs  in4he^cause;  and  thsd 
liAe  plaintiff  was  not  ontitkd  to  them  on  taas^ 
'ofton,  as  he  shouM  have  engrafted  them  m 
the  rule  when  the  applieai^on  fir  the  new  trial 
\sasmade. 

This  cause  came  on  for  trial  at  iAto  last 
Spring  assises  at  York,  when  the  plaintiff 
was  nonsuited  for  the  want  of  provmg  the 
hand- writing  of  a  party  to  a  partictthnr  in- 
strument, which  the  defendant  had  pre- 
viously agreed  should  be  admitted,  but 
which  he  refused  to  comply  with  at  the  trial. 
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An  ^Implication  was  made  to  the  Court  in 
the  last  Easter  term,  calling  on  the  defen- 
dant to  show  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  had ;  which 
the  Court,  under  the  circumstances,  directed 
to  be  done,  and  arule  was  drawn  up  accord- 
ingly, (1)  but  which  was  silent  as  to  costs. 
Tne  cause  accordingly  went  down  to  a 
second  trial  at  the  laflt  Summer  assixes, 
when  the  jury  found  a  verdict  for  the  de- 
fendant. The  proUuniotary,  on  taxattoui 
allowed  the  demndant  the  costs  of  the 
M^plicadon  to  the  Court  for  a  new  trial, 
aluough  he  resisted  the  rule,  and  it  was 
eventiuilly  made  absolute  as  against  him. 

Mr.  Setjetmi  Pell  now  applied  for  a  rule 
Mft,  that  the  prothonotary  might  review 
his  taxation,  and  allow  the  plaintiff  the  costs 
of  that  application,  and  submitted  that  they 
could  not  be  considered  as  costs  in  the 
cause,  and  more  particulaiiy  so,  as  the 
plaintiff  was  nonsuited  in  consequence  of 
the  defendant's  having  been  guilty  of  a 
breach  of  fiuth  at  the  first  trial;  and  he  in- 
■bted  th^t  as  the  plaintiff  succeeded  in  his 
application  for  a  new  trial,  the  costs  of 
the  motion  for  that  purpose  ought  to  have 
been  allowed  him. 

The  Prothtmotary  having  stated  that  he 
had  oomridered  those  costs  as  costs  in  the 
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The  C<mrt  held,  that  as  the  defendant 
had  succeeded  at  boUi  the  trials,  they 
ought  properly  be  so  deemed.  The  plain- 
tiff should  have  asked  for  costs,  and  had 
them  engrafted  in  th^rule  when  he  applied 
for  a  new  trial :  as  he  did  not  do  sO|  it  would 
be  too  much  to  say  that  he  is  now  entitled 
to  them,  and  that  the  defendant  must  jpay 
them  out  of  his  own  pocket  after  he  had 
eventually  suodeeded  at  the  second  triaL 
Even  if  there  had  been  no  breach  of  faith 
by  the  defendant,  as  the  plaintiff  did  not 
apply  for  coats  at  the  time  he  applied  to 
have  the  nonsuit  set  aside,  it  brings  the  case 
within  the  gmeral  rule,  and  the  oosts  axe 
therefore  to  be  considered  as  costs  m  the 
cause,  and  have  consequently  been  properly 
so  taxed  by  the  piotfaonotaiy. 

nuler^fiued, 

(1)  Law  Joonial,  vbL  ii.  C.  P.  p,  105. 


Where  an  award  i$  made  m  oocolaon,  on 
a  verdki  taken  wmimaUy^  gMect  to  are* 
feremce^  or  wider  on  order  ef  Nisi  Priua,  a» 
app&flrfiofi  lo  jel  c<  ojtife  miwl  hetuadeni^ 
m  the  firH  four  daff*  of  the  next  emmuag 
term. 

This  was  an  action  of  trover  brou^t 
by  the  plaintifR,  as  assignees  of  Chapman, 
a  bankrupt,  to  recover  the  value  of  a  quan- 
tity of  timber  purchased  by  the  defendant 
from  the  bankrupt,  after  an  alleged  act  of 
banl^ruptey.  At  die  trial,  a  verdict  was 
found  for  the  plaintiffii  for  1,375^,  but  it 
appearinff  that  they  had  recover^  acHne 
part  ofuie  vidue  of  the  timber  from  the 
bankrupt's  attorney,  leave  was  given  the 
defendudt  to  move  to  set  aside  the  ver- 
dict, and  on  cause  being  shown,  it  was 
referred  to  an  arbitrator  to  ascertain  the 
amount  of  the  damages  the  plaintiffi  were 
entitled  to  recover;  and  on  the  29th  of 
August  last  he  awarded  them  800iL,  and 
stated  the  special  circumstances  as  to  the 
grounds  of  the  deduction  from  the  original 
verdict  in  his  award. 

Mr.  Serfeani  Taddff,  on  the  last  day  but 
one  c^  the  last  term,  obtained  a  rule  mis 
to  set  aside  this  award,  o^^  the  ground  of  a 
miscalculation  by  the  arlutrator,  as  wdl  as 
a  miatake  as  to  the  law  of  die  caae^  as  ap- 
peared on  die  &oe  of  the  award. 

Mr.  Serjeant  Faughan  and  Mr.  SerfeatU 
Lamee  now  showed  cause,  and  submitted 
duit  die  application  to  set  aside  the  award 
was  too  late,  as  it  should  have  been  made 
within  the  first  four  days  of  the  last 
term ;  and  they  rdied  on  the  case  of  Ar- 
'romdak  v.  /ftCcAmer, (1)  where  it  was  de- 
cided, duit  where  a  verdict  is  taken  nomi- 
nally, subject  to  a  reference,  and  the  award 
is  xnade  in  vacation  and  before  the  term,  it 
can  onlv  be  impeached  widiin  the  first  four 
days  of  the  following  term,  and  the  iSeooii- 
dmf  referred  to  a  case  of  WUkmmm  v. 
Stmart^  where  this  Court  had  decided, 
that  in  all  cases  where  an  award  under  an 
order  of  Nisi  Prius  was  made  in  vacation, 
whether  before  or  after  the  return  of  the 
habeas  corpora  juratorumf  final  judgment 
should  not  be  emered  up  till  after  the  first 

(1)  8Bof,MiaPal,f44. 
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four  days  of  the  ensuing  term  after  the  date 
of  the  award,  in  order  that  the  party  dis- 
satisfied tlierewith  miffht  have  an  oppor- 
tunity of  taking  the  judgment  of  the  Court 
upon  it. 

The  Court  observed,  that  if  the  award 
were  set  aside  there  must  be  a  new  trial,  as 
the  Court  could  not  compel  the  arbitrator 
to  make  another  award ;  that  he  had  most 
properly  stated  the  facts  on  the  face  of  it, 
which  had  induced  him  to  come  to  the  con- 
clusion he  did ;  and  that  although  the  limita- 
tion to  set  aside  awards  as  prescribed  by 
the  statute  8  and  9  Wm.  3.,  did  not  apply 
to  awards  made  under  orders  at  Nisi  Prius, 
according  to  the  case  of  Synge  v.  Jervoise, 
(3)  yet  that  this  case  fell  wimin  tlie  prin- 
ciples of  Borrawdale  v.  HUchener  and  Wil- 
kmion  v.  Stewart,  and  tliis  rule  was  conse- 


quently 


Discharged. 


they  observed,  that  the  minutes  made  by 
the  under-sheriflf  himself  could  not  be  ad- 
mitted ;  as  a  judge's  report  of  what  took 
place  at  a  trial  could  only  be  read  by  him- 
self: and  they  reprobated  the  mode  in 
which  tlie  rule  had  been  obtained,  as  it  was 
feimded  on  the  application  of  the  defen- 
dants alone,  to  whose  affidavits  little  atten- 
tion should  be  paid,  unless  they  were  fully 
established  by  those  of  others  ;  and  as  tlie 
subject  of  damages  was  purely  a  question 
for  the  jury,  the  party  complaining  should 
satisfactorily  show  the  Court  that  they  were 
excessive ;  and  it  is  a  well  known  rule,  that  a 
court  of  law  will  not  interfere,  where  a  party 
applies  to  set  aside  a  verdict,  on  the  ground 
that  he  has  obtained  parol  evidence  since, 
in  order  to  explain  facts  there  gone  into :  as 
documentary  evidence  only  is  admissible 
for  that  purpose. 

Rule  discharged. 


1825.   7   LATHBURY  0.  BBOWN  AND  AN- 

.  Feb.  4.  y  oirHER. 

The  Court  mill  not  aUow  minutes  taken 
before  the  under^sher^^  on  a  writ  of  inquiry 
for  OH  assault,  to  be  advutted  on  an  applica- 
•'tkm  to  set  ande  the  inqumtian  for  eZssive 
damages; — and  an  application  for  such  a 
purpose  cannot  be  supported  on  (Affidavits  by 
the  defendants  parties  themselves. 

This  was  an  action  of  trespass  for  an 
assault.  The  defendants  suftered  judg- 
ment by  default ;  and  on  a  writ  of  inquiry 
being  executed,  the  jury  found  a  verdict 
for  the  plaintifl^  damages  200/. 

Mr.  Serjeant  Fauglutn  having  on  a  former 
clay  obtained  a  rule  nut,  that  the  inquisition 
in  this  case  might  be  set  aside,  ana  a  new 
writ  of  inquiry  executed,  on  the  ground  o£ 
the  damages  being  excessive,  on  the  affida- 
vits of  the  defendants  alone,  unsupported 
by  any  others — 

Mr.  Serjeant  Pell  now  showed  cause, 
and  oflfered  to  read  short-hand  writers'  notes 
as  to  what  had  passed  before  the  under- 
sheriff,  as  to  the  evidence  adduced,  in  order 
to  prove  the  nature  and  extent  of  the  assiudt ; 
— ^but 

The  Court  refused  to  admit  them,  un- 
less tliey  were  verified  by  affidavit ;  and 

(S)  8  East,  466. 
Vol,  III.  C.  P. 


ANONYMOUS. 


1825.     > 
Feb.  5.   3 

A  fine  and  recovery  may  be  amended  by 
inserting  the  words  "upon  Trer^"  after 
'*  the  parish  of  Stoke"  on  an  Affidavit,  that 
the  property  intended  to  pass,  was  sihuUe  in 
the  parish  of  Stoke^upon-Trent ;  and  that 
the  parties  conveying^  had  no  property  in 
the  parish  of  Stoke. 

Mr.  Serjeant  Bosanquet  moved,  that  a 
recovery,  which  had  been  suffered  in  1762, 
and  a  fine  levied  between  the  same  parties 
in  1814,  might  be  amended  by  adding  the 
words  "  upon  Trent  '*  after  "  the  parish  of 
Stoke."  He  founded  his  motion  on  an  affi- 
davit, which  stateJ  that  the  estate  intended 
to  pass,  was  situate  at  Berry  Hill,  in  the 
parish  of  Stoke-upon-Trent,  in  the  county 
o£  Staffi>rd ;  that  the  possession  had  fol- 
lowed the  recovery;  and  that  in  1796,  a 
fine  was  levied,  in  which  a  part  of  the  same 
property  was  described  as  being  in  the 
parish  of  Stoke,  otherwise  Stoke»on-Trent: 
that  the  whole  of  the  estate  intended  to 
be  conveyed,  was  situate  in  the  parish  of 
Stoke-upon-Trent ;  and  that  there  was  no 
parish  in  the  county  of  Stafford  by  the 
name  of  Stoke,  but  merely  a  hamlet  of  that 
name,  in  the  parish  of  Stowe,  where  the 
parties  to  the  fine  and  recovery  had  no  pro- 
perty whatever. 

M 
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The  Court  considering  this  affidavit  to  bcJ 
suffictent,  tbe  amendment  was  ordered  to  be 

Allaned, 


-ic^aK      ^  DENN  ON  THE  SEVEEAL  AND  JOINt 
F  h  7  r       ^^^^^^^  ^^   MOWELL  AND  ANO- 
^   '     '  y       THER  V.  BOAKE  AND  OTHBKS. 

H^here  a  teiteUrix,  being  seised  of  one^un' 
divided  moiety  of  an  estate ,  m  the  county  cf  Sf 
and  hamng  a  power  of^Rsposing  of  the  other 
undivided  moiety,  ana  of  which  pother  she  her* 
self  was  the  creatrist,  devised  all  her  free* 
hold  estate  in  the  county  of  Syto  her  nephew^ 
/.  R.  on  condition  thatt  out  of  the  rents 
thereof  he  should  from  time  to  time  keep 
such  estate  m  proper  and  tenanted}^  repair: — 
Held,  that  this  devise  was  a  student  execu^ 
tion  of  the  power ^  and  that  hath  moieties 
passed  tmder  it  to  the  nephew  of  the  testatrix. 

This  was  an  action  of  ejectment  for  a 
messuage,  corn-mills,  dwelling-houses,  and 
other  premises,  situate  at  Godalming,  in 
the  county  of  Surr^,  The  declaration 
contained  several  counts,  in  some  of  which 
the  lessors  of  the  plaintiff  clainied  die  en- 
tirety, and  in  others  an  midivided  moiety 
of  die  premises. 

Ple»— Not  guilty. 

At  the  trial,  before  Lord  Chief  Baroii 
Richards,  at  Kingston,  at  the  8priiig  as-^ 
sizes,  18  2d,  the  following  special  verdict 
was  found,  which  stated  in  substance : — That  • 
one  Miles  Poole  was  seised  of  tbe  tene- 
ments in  the  declaration  mentioned,  in  his 
demesne,  as  of  fee  ;  and  that  he  dieA,  so 
seised,  ofci  the  1 7th  November,  1 749.  That 
aAer  his  decease,  the  tenements  descended 
to  Sarah,  the  wife  of  one  Thomas  Scott,  and 
Elizabeth,  the  wife  of  one  Henry  Roake, 
who  were  the  two  only  daughters  and  co- 
heiresses of  Poole,  by  virtue  of  which  Scott 
and  Roake,  in  right  of  their  wives  respec- 
uvely,  entered  into  the  tenements,  and  be- 
came lawfully  seised  and  possessed  diereof  ; 
and  drat,  being  so  seised,  by  indentiJures  of 
lease  and  rele^tse,  made  and  executed  on 
the  85th  and  26th  of  April,  1760,  between 
Scott  and  his  wife,  and  Roake  and  his  wife, 
of  the  first  part ;  George  Johnson  of  the 
second  part ;  and  Wm.  HiH  of  die  third  part, 
for  the  purpose  of  docking,  banrihg,  and  de- 
stroyh^  all  estates  tail,  reversions,  remain- 
ders,  contingencies,    and    expectancies, — 


Scc^tt  ttid  his  wtfei,  mtd  Roake  aHd  hia 
wife,  grahted  and  released  the  tenements 
in  question  to  Hill,  to  hold  the  same  to 
him  aM  his  heirs,  to  the  use  tfnd  intent 
that  he  might  become  a  good  and  per- 
fect tenant  of  the  fireehi^tii  until  a  good 
and  perfect  recovery  should  be  had  and 
obtained  i^inst  him  by  Johnson  as  de- 
mandant, it  V^hich  StotI  and  his  wifb  and 
Roake  and  his  wife  should  be  vouched 
to  warraiity ;  and  it  was  thereby  declared, 
diat  the  said  tecoverjr,  and  dll  other  assu- 
rances then,  or  to  be  had  of  the  same  tene- 
ments, should  be  taken  to  be  and  etiure  to 
the  several  uses  therein  particnlafcrly  men- 
tioned and  deckred,  that  is  to  say — **  as  to 
one  full  and  equal  Undivided  moiety  or 
half  part  of  the  said  tenements,  to  the  use  of 
Scott,  for  his  life,  Widiout  impeachment  of 
waste  ;  and  after  his  decease  to  the  Use  of 
Sarah,  his  wife,  for  her  life,  without  such 
impeachment;  and  afler  the  several  de- 
ceases of  both,  to  the  use  of  such  person 
and  persons,  and  for  such  estate  and  estates, 
as  the  said  Sarah  Scott,  whether  covert  or 
sole,  should,  by  any  deed  or  writing  under 
her  hand  and  seal,  to  be  sealed  and  executed 
In  the  presence  of  threte  br  nV>Te  credible 
witnesses,  with  or  without  power  of  revoca- 
tion, or  by  her  last  will  ^d  testamem  in 
writing,  or  any  writing  purporting  to  be 
her  last  Will  and  testament,  to  be  by  her 
subscribed  'and  published  in  the  presence  of 
three  or  more  credible  witnesses,  direct, 
limit,  or  appoint;  dnd  for  want  df  slich 
appointment,  to  the  use  of  all  ahd  every  the 
cliud  and  children  of  the  said  Thomas 
Scott,  to  be  divided  equally  between 
them,  as  tenants  in  conlinon,  and  ih^t  as 
joint  tenants;  and  of  the  sieveral  and  re- 
spective heirs  of  such  cliQd  atid  diHdrai ; 
and  for  default  of  such  bsue,  to  the  tise  bf 
the  said  Elizabeth  Roake,  for  lile,  Without 
impeachment  of  waste;  and  after  her 
death,  to  the  use  of  her  children,  as  tenants 
in  common,  and  their  heirs  ;  ^d  for  d^uTt 
of  such  issue,  to  the  use  of  the  said  Hio- 
mas  Scott,  in  fee. — And,  as  to  dfe  odi^er  f\iB 
and  equal  undivided  luoiety  or  h^f  part  of 
the  said  tenements,  to  the  use  of  the  said 
Henry  Roake,  for  life,  without  impeachineht 
of  waste ;  and  after  his  decease,  to  the  "test  of 
Elizabeth,  his  wiie,  for  life ;  remiiMrt'— ' 
to  the  use  of  such  persons  as  she,  whe^V 
covert  or  sole,  should,  by  deed  or  will,  ap- 
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pointy  in  the  same  terios  as  in  the  preceding 
power  of  appointment  to  Sarah  Scott ;  and 
for  want  of  uich  appointment,  to  the  use  of 
ail  the  children  of  the  said  Henry  Roake, 
to  be  divided  equally  between  them,  as 
tenants  in  oonmion,  and  not  as  joint  tenants, 
and  pf  the  several  and  respective  heirs  of 
such  child  or  children ;  and  for  defiiult  of 
such  issue,  to  the  use  of  the  said  Saridi 
ScQtt  for  life,  without  impeachment  of 
waste  ;  and  after  her  decease,  to  the  use  of 
her  children,  as  tenftots  in  common,  and 
their  heirs ;  aAd  for  defeult  of  such  isstie,  to 
the  usa  of  the  said  Henry  Roake,  in  fee." 

It  was  then  found,  that  on  the  eievendi 
April,  28  Geo.  ^.  Johnson  sued  out  and 
prosecuted  a  writ  of  entry  sur  dissdsm  en 
iepost;  and  that  «U(^  proceedings  were 
thereupon-  had^  thi^  seisin  of  the  tenements 
was,  on  the  1 5th  of  May  foUomdng,  ddivered 
to  him  ;  and  that  such  tenements  were  the 
same  as  those  mentioned  in  die  indenture 
of  the  26th  April,  1750 ;  and  that  by  vir- 
tue of  such  indenture  and  recovery  of  the 
2$  Geo.  S.,  Scott  and  his  wife,  and  Roake 
and  his  wife,  entered  into  the  tenements, 
and  became  seised  of  such  estates  and  inte- 
rests therein  as  could  lawfully  pass  to  them 
by  virtue  thereof.  That  Thomas  Scott  died 
in  1758,  without  issue,  leaving  his  wife 
Sarah  surviving;  and  that,  in  176^,  she 
intermarried  with  one  John  Trymmer,  who 
died  in  June,  1766,  leaving  the  said  Sarah 
Trymmer  him  surviving.  That  Elizabeth 
Roake  died  in  May,  1775,  leaving  her  hus- 
band Henry  Roskef  and  one  son,  John 
Roake,  her  surviving,  but  without  having 
made  any  appointment  in  respect  of  the 
tenements  in  question,  under  or  by  virtue 
of  the  indenture  of  the  S6th  April,  1750. 
That,  by  indenture  of  lease  and  release, 
of  the  6th  and  7th  September,  1775,  be- 
tween the  said  Henry  Roake^  of  the  first 
part, — iotin  Roake,  his  son,  of  the  se- 
cond,— the  said  Sarah  Trymmer,  widow,  of 
the  thkd, — one  JBenjamin  Pamell,  of  the 
fourdi, — and  one  James  Moi^^,  of  the  fifUi 
part, — after  reciting  that  the  said  Henry 
koake  was  seised,  as  tenant  for  life,  of  one 
undivided  mdiety  of  the  said  tenements; 
and  that  his  son,  John  Road&e,  was  entitled 
as  tenant  in  t^l,  jnimediately  expectant  upon 
tlie  decease  of  him  the  said  Henry  Roake,  of 
the  same  mmety ;  and  that  the  said  8.  Trym- 
mer had  agreed  with  the  said  J.  Roake 


for  the  purc}iase  of  his  interest  in  the 
said  moiety,  subject  nevertheless  to  the 
life  estate  of  the  said  Hen^  Roake  therein, 
at  the  price  of  500/. ;  and  that  the  said 
John  Roake,  the  son,  had  requested  the 
said  Henry  Roake  to  join  with  him  in  con- 
veying and  limiting  tlie  same  moiety,  to 
whidi  request  he  liad  consented ;  it  was 
by  the  said  indenture  witnessed,  that  in  pur- 
suance of  the  said  agreement  and  request, 
and  for  docking  and  barring  all  estates 
tai],  &c.,  and  in  consideration  of  such  sum 
of  500/.  paid  to  the  said  John  Roake  by 
the  said  Sarah  Trymmer  for  the  purcliase 
money,  of  and  from  which  the  said  Jolm 
Roake  did  acquit,  release,  and  for  ever  dis- 
charge the  said  Sarah  Trymmer,  her  heirs, 
&c.,  thc^,  the  said  Henry  Roake  and  John 
Roake,  at  the  request  and  by  die  direction 
of  the  said  Saraii  Trymmer,  granted,  bar- 
gained, s(dd,  released,  and  confirmed,  to 
the  said  Renjamin  Parneli,  all  that  the  said 
undivided  iQoiety  of  the  said  tenements,  to 
have  and  to  hold  tlie  same  to  him,  the 
said  Bei^amin  Pamell,  his  heirs  and  assigns, 
to  the  intent  that  he  might,  by  virtue  of 
that  indenture,  become  a  good  and  perfect 
tenant  of  the  freehold  of  all  the  tenements 
thereby  released,  against  virhom,  one  or 
more  recovery  or  recoveries  might  be  had ; 
and  for  that  purpose,  it  was  concluded  and 
agreed  between  the  said  parties  to  the 
indenture,  that  it  should  be  lawful  for  the 
said  James  Morgan,  at  the  costs  of  the  said 
Henry  Roake,  forthwith  to  sue  out  and 
prosecute  against  the  said  Benjamin  Par- 
neli, one  or  more  writs  of  entry  sur  dissei- 
sin en  le  postf  thereby  demanding  against 
•him  the  thereby  released  tenements,  by 
sudi  names  as  would  efiectually  comprise 
and  extend  to  pass  the  whole  of  the  said 
tenements ;  to  which  writ  or  writs  the  said 
Benjamin  Pamell  should  appear,  and  vouch 
to  warranty  the  said  John  Roake,  who 
should  thereupon  appear  and  enter  into 
warranty,  and  vouch  over  the  common 
vouchee,  who  should  appear,  &c. ;  •  so  that 
one  or  more  recoveries  with  a  double 
voucher  should  be  suffered  of  the  thereby 
released  tenements.  And  it  was  thereby 
declared  between  the  parties  to  that  inden- 
ture, that  the  said  recovery  or  recoveries, 
as  well  as  all  other  conveyances  and  assu- 
rances of  the  thereby  released  tenements, 
should  be  and  enure  to  the  use  of  the  said 
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Henry  Roake  for  his  life»  and  immediatelj 
after  his  decease,  to  the  use  of  the  said 
Sarah  Trymmer,  her  heirs  and  assigns  for 


ever. 


It  was  then  found,  that  Henry  Roake 
died  on  the  15th  of  December,  1777  ;  and 
that  the  said  Sarah  Trymmer,  on  the  6th  of 
June,  1783,  made  her  will,  duly  executed, 
and  thereby  gave  and  devised  ali  her  free- 
hold estates  as  follows  ; — 

*'  I  hereby  give  and  devise  all  my  free- 
'  hold  estates,  in  the  city  of  London  and 
county  of  Surrey,  or  elsewhere,  to  my  ne- 
phew, John  Roake,  for  his  life,  on  conation 
that  out  of  the  rents  thereof,  he  do  from  time 
to  time  keep  such  estates  in  proper  and  tenant- 
able  repair.  And  on  the  decease  of  my 
said  nephew,  John  Roake,  I  devise  all  my 
said  estates,  subject  to  and  chargeable  with 
the  payment  of  SOL  a  year  to  Ami,  the  wife 
of  the  said  John  Roake,  for  her  life,  by 
even  quarterly  payments,  to  and  among  his 
children  lawfully  begotten,  equally,  ait  the  age 
of  twenty-one,  and  their  heirs  as  tenants  in 
common ;  but  if  only  one  diild  should  live 
to  attain  such  age,  to  him  or  her,  or  his  or 
her  heirs,  at  his  or  her  age  of  twenty-one* 
And  in  case  my  said  nephew,  John  Roake, 
should  die  without  lawful  issue,  or  sudi 
lawful  issue  should  die  before  twenty-one, 
then,  I  devise  all  the  said  estates,  charge- 
able with  such  annuity  of  SOL  a  year  to 
the  said  Ann  Roake,  m  her  life,  in  manner 
aforesaid,  to  and  among  my  nephews  and 
nieces,  Miles  Thomas,  John  James,  and 
Sarah  Penfold,  and  Susannah  Longman,  or 
such  of  them  as  sludl  be  then  living,  and 
their  heirs  and  assigns  for  ever." 

It  was  then  found,  that  Sarah  Trymmer, 
the  testatrix,  died  on  the  4th  of  December, 
1786,  without  revoking  her  will,  leaving 
the  said  John  Roake,  her  heir»at-law,  her 
surviving;  end  that  she  had  not,  at  the 
time  of  making  her  will  or  at  her  death,  any 
other  freehold  lands  or  tenements  than 
those  mentioned  in  the  declaration : 

That,  by  a  certain  indenture  quadrupar- 
tite,  of  the  26th  April,  1787,  between  the 
said  John  Roake,  of  the  first  part, — the 
nephews  and  nieces,  and  devisees  in  rever- 
sion, named  in  the  will  of  the  said  Sarah 
Trymmer,  of  the  second  part, — the  said 
Benjamin  Pamell,  of  the  third  part, — and 
Thomas  HoUand,  of  the^  fourth  part, — after 
reciting  the  deaths  of  Henry  Roidce,   in 


1777,  and  James  Morgan,  on  the  2dd  of 
February,  1782;  the  will  of  Sarah  Trymmer, 
and  her  death,  in  1786,  as  above  stated; 
and  that  Ann  Roake  died  on  the  10th  Au- 
gust, 1786';  and  that  John  Roake,  at  the 
time  of  making  the  last  mentioned  indeD* 
ture,  was  unmarried  and  had  no  issue ;  and 
that  the  recovery  intended  to  have  been 
su£fered,  pursuant  to  the  indenture  of  1775, 
had  never  been  suffered ;  and  that  the  par- 
ties were  desirous  that  such  recovery  should 
be  suffered ;  it  was,  by  the  indenture  of  the 
26th  April  1787,  witnessed,  that  a  reco- 
very should  be  suffered,  with  a  douUe 
voucher ;  and  that  the  said  Thomas  HoDand, 
as  recoveror,  should,  immediately  afier 
suffering  the  same,  be  seised  of  the  diereby 
released  tenements,  to  enure  to  such  uses 
as  the  same  were  devised  by  the  will  of  the 
said  Sarah  Trymmer.  Tluit  the  recovery 
was  suffered,  and  seisin  of  the  moiety  of 
the  premises  delivered  to  Holland  accord- 
ingly: 

That,  in  Michaelmas  term,  1789,  the  said 

John  Roake  levied  a  fine  mr  comiaimce  de 
droit  come  eeo^  4^.  of  the  premises  in  the 
declaration,  to  the  use  of  himself  in  fee, 
in  pursuance  of  a  covenant  contained  in  an 
indenture  made  between  him  and  JUdiard 
Nowell,  on  the  5th  November  in  that  year : 

That  in  Trinity  term,  1797,  the  said  John 
Roake  also  suffered  a  recovery  of  the  pre- 
mises, to  the  use  of  such  persons  as  he 
should  appoint ;  and  by  indentures  of  lease 
and  release  of  20th  and  21st  May,  1802, 
appointed  the  same  to  the  said  Richard 
Nowell  in  fee.  That  John  Roake  died  on 
the  Idth  of  February,  180S,  leavii^  the 
defendants,  John  Henry  Roake,  Thomas 
William  Roake,  Ehsabedi  Roake,  and  Geo. 
Roake,  who  were  his  only  children  him 
surviving,  being  then  all  infants  under  the 
age  of  twenty-one  years ;  and  that  the  said 
Richard  Nowell,  being  so  seised  of  the  said 
tenements  as  aforesaid,  on  the  2d  of  July, 
181 1,  demised  them  to  the  said  John  Denn, 
for  twenty-one  years  from  thence  next  com- 
ing, by  virtue  of  which  he  entered,  &c«  and 
continued  in  possession  until  he  was  ex- 
pelled by  the  defendants:  but  whether 
the  defendants  were  guilty  of  the  above 
ejectment  or  not,  the  jury  prayed  the  advice 
of  the  Court,  &c. 

This  case  was  twice  argued ;  first,  in  the 
last  Trinity  term  by  Mr.  Serjeant  Bosan- 
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quety  for  the  lesson  of  the  pUintifF,  and  Mr. 
Serjeant  Onslow  for  the  defendant;  and 
again,  in  the  last  Michaelmas  term,  by  Mr. 
Serjeant  D*Oyley  for  the  lessors  of  the 
plaintiff  and  Mr.  Serjeant  Peake  far  the 
defendants. 

For  the  lessors  of  the  plaintiff,  it  was 
submitted,  that  two  questions  were  raised 
on  the  fece  of  the  special  Terdict,  viz.  first, 
as  to  what  interest  the  children  of  John 
Roake  took  under  Mrs.  Trymmer's  will ; 
and,  secondly,  whether,  as  to  a  moiety  of 
the  premiaes,  such  will  was  a  valid  execu- 
tion of  the  power  of  appointment,  re- 
served to  her  by  the  deed  of  the  26th 
April,  1750. 

The  Court  here  observed,  that  as  to  the 
first  question,  the  case  of  Doe  dem,  Jtoalx 
V.  NoweUf(l)  was  decisive,  where  it  was 
held  by  the  Court  of  King's  Bench,  that 
such  children  took  a  vested  remainder; 
and  that  the  judgment  of  that  court  was 
afterwards  afl^rmed  in  the  House  of  Lords 
in  May  1817. 

At  all  events,  the  wiU  of  Mrs.  Trymmer 
is  not  a  vahd  execution  of  the  power,  as  to 
a  moiety  of  the  premises  reserved  to  her  by 
the  deed  of  1760 ;  and,  consequently,  the 
estate  tail,  which  John  Roake  took  un- 
der that  deed,  in  default  of  such  appoint- 
ment by  her,  was  barred  by  the  recovery 
sufiered  in  Trinity  term,  1797.  No  refer- 
ence whatever  is  made  to  the  power  in 
'  the  will ;  and  in  Sir  Edward  Clerks  case,(2) 
it  was  resolved,  that  if  a  man,  seised  of 
lands  in  fee,  makes  a  feoffinent  to  the  use  of 
such  person  and  persons,  and  of  such  estate 
and  e^itates  as  he  shall  appoint  by  his  wiU, 
by  operation  of  law,  the  use  vests  in 
the  feoflfor,  and  he  is  seised  of  a  qualified 
fee,  that  is  to  say,  until  declaration  and 
limitation  be  made  according  to  his  power ; 
and  when  a  man  makes  a  feofiroent  to  the 
use  of  his  last  will,  he  has  the  use  in  the 
mean  time ;  and  if  in  such  case,  the  feo£fbr, 
by  his  will,  limits  estates  according  to  his 
power  reserved  to  him  on  the  feofifment, 
there  the  estates  shall  take  efiect  by  force 
of  the  feofiment,  and  the  use  is  directed  by 
the  will ;  so  that  in  such  case,  the  will  is  but 
declaratory ;  but,  if  in  such  case,  the  feoffor, 
by  his  will  in  writing,  devises  the  land  itself, 

(1)  1  M.&S.327. 
(S)  6  llep.  18,  a. 


as  owner  of  the  land,  without  any  reference 
to  his  authority,  there  it  shall  pass  by  the 
will,  fer  the  testator  had  an  estate  devisable 
in  him,  and  power  also  to  limit  an  use,  and 
he  had  an  election  to  pursue  which  of  them 
he  would ;  and  when  he  devised  the  land 
itself,  without  any  reference  to  his  autho- 
rity or  power,  he  declared  his  intent  to 
devise  an  estate  as  owner  of  the  land,  by 
his  will,  and  not  to  limit  an  use  according 
to  his  authority ;  and  in  such  case,  the  land 
being  held  tn  capiU^  the  devise. is. good  for 
two  parts,  and  void  fer  the  third  part ;  for, 
as  the  owner  of  the  land,  he  cannot  dispose 
of  more ;  and  in  such  case  the  devise  cannot 
take  efiect  by  the  will  for  two  parts,  and 
by  the  febfiiooent  fer  the  third  part ;  for  he 
made  his  devise  as  owner,  and  not  aocord- 
inff  to  his  authority,  and  his  devise  shall  be 
ofas  much  validity  as  the  will  of  every 
other  owner  having  any  land  held  m  capUe* 
That  doctrine  has  never  been  impeached ; 
and  Mr.  Justice  Heath  in  Buekland  v.  Bar^ 
foii,(d)  said  that "  the  true  rule,  as  to  powers 
of  appointment  by  will,  was  well  laid  down 
in  Sir  Edmard  Cier^s  case^  viz.  that  where 
one  has  a  power  to  appoint  by  will,  but 
makes  a  will  without  any  reference  to  the 
power,  the  appointment  shaU  have  no  effect, 
unless  the  will  would  otherwise  have  no 
operation,  which  principle  was  alluded  to  in 
Andrews  v.  EmnuM^  (4)  and  in  Sugden  on 
PowerSy  Std  edit.  276,  it  is  stated  to  be 
firmly  settled,  that  a  mere  general  devise, 
however  unlimited  in  terms,  will  not  com- 
prehend the  subject  of  the  power,  unless 
it  refer  to  the  subject,  or  to  the  power 
itself,  or  generally  to  any  power  vested  in 
the  testator ;  and  several  authorities  are  re- 
ferred to  in  support  of  that  position.  In 
Jones  V.  Ctarrify(5)  it  was  held,  that  what- 
ever might  be  the  conviction  of  the  Court, 
as  to  a  testator's  intention  to  execute  a 
power  by  his  will,  the  state  of  his  person- 
alty at  the  time  of  the  will  or  his  death, 
cannot  be  examined  for  the  purpose  of  col- 
lecting evidence  of  such  intention ;  but  that, 
with  regard  to  real  estate,  the  Court  was 
permitted  to  resort  to  extrinsic  evidence  ; 
and  in  Standen  v.  SUmden  (6)  it  was  held, 
that  parol  evidence  could  not  be  received 

(9)  2H.B1. 139. 

(4)  2  Brown,  Chun.  Caa.297. 

(5)  lSwau8t.66.. 

(6)  9  Vea.  589. 
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of  tlie  testator's  iDteotioB  to  ezerctae  Us 
power,  and  a  disfcmctioD  was  there  ttfcea 
between  real  and  parsonal  estates;  and  that 
case  was  aftervaids  affinncd  in  tke  House 
of  Loids.<7)  In  Bradh^  t.  WtUeaU,{&) 
Sir  WOliaati  Giant  adrorsed  to  Staidaii  v« 
•SUmienf  and  eonfirmed  the  doctrine  there 
laid  down;  and  in  Doe  desi.  H^Uimgt  ▼« 
BirdJi^)  wfaene  a  peraiHi,  having  |iower  la 
i^ipoint  lands  hjr  will  imnng  children,  had 
other  landa,  and,  by  his  will  not  refiening  to 
the  power,  gave  legaoica  to  his  serend 
/diHdren*  and  then  deviaed  aD  the  rest,  a&> 
aidne  and  remainder  of  his  lends,  &c  and 
personal  estate,  after  payment  of  his  debts, 
\f>furmtm  ^nd  AitiwaJ  rypffniw^  to  his  eUosi 
son ;  it  was  held,  that  the  power  was  not 
•execoted  dierehy.  So  in  Amdnwt  v.  ^aa- 
moUJilO)  where  a  pow^  was  given  to  the 
hHshand  afier  the  death  of  his  infe,  and  he 
jnade  a  general  disposition  to  take  efikot 
afier  his  wife's  death,  it  was  hdd  not  to  be 
evidence  of  itself,  of  lus  intention  to  e]cifr> 
cote  the  power ;  and  in  the  Uite  case  of 
PomeU  V.  lotoiak,i\  1)  where  M.  P.  devised 
idl  her  lands,  &c.  in  Westley,  in  dae  oounty 
of  S.  ..  ,  to  A.  and  his  issue ;  and  in  d^ 
&uh  of  issne,  to  such  naes  as  A  mig^ 
by  his  wiU  appoint ;  and  A,  by  a  will  made 
in  the  lifetime  of  M.  P^  deviaed  all  his  lands 
in  the  parish  of  Worthen  and  daewheae,  in 
thecounty  of  S--— *,  afker  several  estates 
for  life  loid  in  tail,  to  hit  onm  rigM  keks 
mfeci  and  afterwards,  by  a  codicil  made 
after  the  death  of  M.  P.,  revoked  the  deviae 
of  the  reversion  to  his  heir,  (in  all  other 
respects  expceady  amfirmiDg  the  will,)  and 
then  devised  the  joevession  in  fee  of  all  his 
said  lands,  in  the  pariidies  x)f  Worthen, 
Wcslbury,  and  Chevbiury,  in  the  county  of 
S — — ,  to  B  ;  and  A  had  bo  o(ther  land  in 
Westbury,  except  what  he  took  under  the 
will  of  M.  P.;  the  Court  of  King's  Bendi 
certified  to  the  Lord  Chancellor,  that  th|e 
power  of  appointment  was  not  well  exe- 
cuted by  ^  oodicil:  and  that  case  referred 
to  lands  .which  were  specially  mentioned  in 
the  will.  In  Jcmu  v.  Tueker^{\%)  wbese 
M.  M.  gave  feo  the  defendant  all  her  friediold 
and  copyhold  estates,  upon  tmst,  to  permit 

(7)  6  Brows,  ParL  Cim.  193. 

(8)  13  Ves.  458. 

(9)  11  East,  49. 

(10)  S  Bzo.Chaiii.  Cau.«9r.| 

(11)  2  Bam.  ^  JUd.  S91. 

(12)  2MeriT.  533. 


£.S.  to  receive  the  rents,  &c.  during  her  life ; 
and  after  her  death,  tn  sell,  and  out  of  the 
produce  to  pay  lOOL  to  such  person  as  die 
diDuM  by  will  appoint ;  and  E.  S.,  by  will, 
without  leferanoe  to  the  power,  gave  IQOi. 
and  the  whole  of  her  household  ftvniture 
to  the  plaintiff;  and  it  was  charged,  and 
not  denied,  that  the  testatrix  had  no  per- 
sonal properly  at  the  time  of  hdr  death,  ex- 
cept a  few  aitides  of  iiouaehold  feoraitttre : — 
an  inquiry,  as  to  die  stale  of  tke  property 
at  the  time  of  aoaking  the  wiU,  with  the 
view  of  aaoertaiaing  duii  the  teatstrix  nwst 
have  tnti^gMlflil  the  gift  of  100/.  m^  in  exe- 
cutiDn  of  her  power,  was  refnaed ;  and  Sir 
WiDiam  Grant  there  said,  that,  **  privately 
speaking,  he  had  no  donht  but  that  she 
meant  to  execute  the  power;  and  diat, 
altfaongh  the  sum  was  small,  yet  there  were 
not  worda  to  carry  the  intent  into  efiect, 
so  as  to  bring  it  within  the  cases  of  being  a 
good  execution  of  the  power." 

For  the  defendants,  it  waa  sufanitted, 
that  as  to  the  moiety  of  the  prenuses  de- 
vised by  Mrs.  Trynnncr's  will,  whidi  did 
not  come  to  her  by  puschase,  the  will  was 
a  good  execution  of  the  power  of  appoint- 
ment reaerved  by  the  deed  of  April,  1750, 
without  vjolatiag  any  rules  of  tew.  It  is 
quite  dear,  by  Uie  terms  of  her  wffl,  that 
Ab  intended  to  dispose  of  all  her  freehold 
ostafees,  which  woiiid  include  both  moieties 
of  the  property  in  question,  as  well  that 
which  came  to  her  by  descent,  as  that  whidi 
she  afterwaods  acquired  by  purchaae.  The 
caae  of  iftatufea  V. /SteadfliCld)  goes  the  fell 
loigth  of  this. 

(13)  S  Vea.5e9.  The  t^Btstor,  ia  this  case,  \n 
his  fViU,  after  Aireoting  bis  raal  estate  to  be  aqU* 
ma  tilie  noney  nriaing  from  the  wle,  and  the  ma- 
due  of  hia  pcTHonal  estate,  in  tnist  for  his  wife  te 
life ;  and  after  her  decease,  as  to  one  moie^,  fer 
such  persGD  or  pencms  as  die  should,  by  any  deed  or 
writing,  or  by  wtU,  with  two  or  more  witnessea. 
appoaxt ;  and  fer  want  of  sppeinCiacat  orer,  the  laal 
estate  WM  not  soU,  and  the  testator'a  widow  reoraved 
the  rente  and  profits  and  the  produoe  of  the  penonal 
estate  for  her  fife ;  and  by  her  ^viO,  after  ^uigfomB% 
of  some  ^cifie  articles,  gave  the  readee  thos : — 
All  the  rest,  residue,  sudieasdaderof  myeetsteaiid 
effixts^  of  what  nature  or  lund  aoerer,  and  whether 
real  or  personal,  and  all  my  plate,  china,  Knen,  aikd 
other  utensils,  which  I  shall  be  possessed  of,  inle- 
restea  in,  or  entitled  to,  at  the  time  of  my  deceasr , 
subject  to  and  after  pavment  of  all  my  joet  debte, 
funeral  expenws,  and  charges  of  proving  my  will, 
and  specific  lesacies,  I  give  to  n^  worthy  firiend. 
Samuel  Howard,  for  his  own  use  and  benefit ;  sod  I 
do  appoint  him  executor. 
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Bilt  in  diat  cade  there  was  too  reference  ab 
toJocality*  the  subject  matter  of  thcF  powei^i 
or  even  to  tlie  nature  of  the  etitate*  Here, 
however,  there  can  be  to  doubt  of  the 
intent  of  the  testatrixi  ae  she  deVis^  sdl 
her  estates  in  London  and  ^rrey,  or  ebe- 
where,  and  she  had  Iw  estates  but  in  thosd 
^ces.  The  case  of  Andrews  v.  EfmnM 
turned  on  the  mere  <|^*^8^>^  o^  persbnid 
property,  which  is  altogether  distmgilishid^le 
frbm  a  real  estate ;  and  in  Jones  r.  Cwrry^ 
thdt  distinction  Was  expressly  tidcen  widi 
reelect  to  evidehce,  as  to  the  intention  of  a 
testator  \o  execute  a  power  by  his  will.  In 
the  execution  of  such  ati  instrument,  it  ia 
sufficient  if  the  party  does  such  an  act  as 
shows  that  he  l»d  in  vieW  the  thing  of 
whii:h  he  had  a  poWer  to  dispose  of  at  the 
time.  DUUmy.  DtlUm.{\4i)  Ex  parte  Cas^ 
waU.{l5)  In  Morgan  on  the  demise  of 
Surwum  V.  iS'itrfi»yi,(16)  where  a  person 
having  onfy  an  estate  fbt  life,  with  apoi^r 
to  appoint  in  fee,  devised  Hie  property,  ils 
his  own,  it  was  held  to  be  a  good  execution 
of  tlie  power ;  and  Sir  James  Mansfield  there 
said,  that  the  testatrix  taking,  as  rile  did, 
only  a  life  interest  in  the  recu  estate,  had 
certaiidy  only,  a  powei:  over  the  reversion, 
and  hot  an  interest  in  it;  and  therefohre, 
although  she  used  t^rms  of  devise,  it  was 
plain  that  she  meant  to  execute  the  power. 
Bo  here,  although  the  testatrix  acquired  a 
mokty  of  the  estate  by  purchase,  still  she 
jntaided  to  give  d^  vdiole  of  it  to  her 
nephew ;  and  more  particularly  scv  as  she 
had  no  tidier  estate  distinct  from  it,  and  the 
Words  of  the  will  cannot  be  satkfied  by 
confining  it  to  the  afbr-acquired  property. 
Hie  word  eskOes  mast  be  tsketx  hi  tts  XMipn^ 
k^  sense,  and  not  ooniined  to  a  lidere  legal 
acceptation  (  and  if  so^  the  testatrix  meant 
to  give  all  h^  lands  to  her  nepheW  for  life; 
and  the  word  estates  most  be  taken  to  be 
desoripdve  of  the  ^ntiperty,  ]and%  or  prc^ 
mises  devised,  on  condition  of  his  keeping 
them  in  a  proper  state  of  repair ;  and  more 
especially  so,  as  she  had  no  other  freeh(Mi 
in  Surrey  than  dtoae  mendoaed  in  the 
declaration.  In  Maddwm  v.  AndrenjSy  (1 7) 
the  grantor,  in  a  Vokiiitary  settknnnt, 
limit^  a  term  to  trtetees,  with  power  to 

(14)  1  Ball  and  Beatty.n. 

(15)  1  Atk.  569. 

(16)  1  Taunt.  989. 

(17)  1  Ve!i,jun.  57. 


chaifge  1^000/< ;  and  by  Us  wffli  without 
making  die  slightest  reference  to  the  power, 
charged  all  his  real  and  personal  estates 
with  the  payment  of  his  debts  alid  legacies ; 
and  Lord  Havdwioke  beld^  t&at  the  power 
was  executed,  as  it  was  to  be  construed 
liberally ;  and  that,  t»  to  the  execution  of 
it,  the  dodee  had  ustid  th^  word  eharge^ 
vikndi  was  the  word  in  the  power ;  and  it 
Was  only  a  shadow  of  a  difference  that  he 
had  charged  all  liis  estates,  whereas  that 
was  before  setded  to  usesi  for  ttiat  these 
powers  to  the  <iWniBr  were  to  be  considered 
te  part  of  die  prc^lerty.  So  here»  the  tes- 
tatr^  has  chaiiged  het*  estates,  and  over 
which  she  had  ^  power,  by  antiexing  the 
Qondition  U>  keep  them  in  r^fmir.  The  case  . 
6£SLxM  V.  Cadogffn(lS)Aoe&  not  <^ertum 
tJlie  former  authority  o(Madd$son  v.  AndreitSj 
either  on  principle  or  reason ;  and  wbich  is 
warranted  by  the  case  of  Standen  r»  Standen^ 
whidi  lias  established)  that  an  Elusion  to 
the  poWer  is  SufBcient.  In  i>oe  d«  Hei^g/i 
V.  mrdt  the  powet  was  held  not  to  be  well 
executed,  as  there  was  nothing  in  the  will 
referring  to  it  in  aoty  mai!Uner,  nor  from 
whence  ah  intafition  to  execute  could  even 
be  iilferred*  Hete,  however,  it  is  manifest, 
on  die  face  <^  the  wiU,  that  the  whole  of 
the  lands  of  the  testatrix  sdiould  pass  by  it, 
and  it  could  not  be  earned  into  effect  by 
givii^  part  of  theiH  to  A  for  life,  and  the 
odier  part  in  tail»  wbkh,  mi^  be  alienated 
imcmediately.  Besides,  here  the  estates 
were  chargeable  wkh  the  payment  of  SOL 
a  year  to  the  wife  of  Roske,  for  her  life ; 
and  the  case  of  Probert  v*  Aforgiem(l 9)  is  an 
aUthbrtty  to  ahiow,  that  a  power  to  chaise  a 
simi  of  money  on  an  estate,  is  well  exe* 
Cttted  by  a^neral  €^uarge  in  a  will  of  a 
ante  of  itKtey  6n  the  testatrix's  estates. 
Herev  t^refore^  aa  it  is  apparent  on  the 
lace  x(  the  Wdl  that  it  was  the  manifisst 
iiitehtioB  of  the  ttiitafcrix  to  dispose  of  the 
whole  of  her  freehold  estetes,  lAod  all  the 
real  property  -over  which  she  had  any  power 
of  disposition,  and  not  to  split  soch  estates 
iiito  separate  or  distinct  parts,  her  will  was 
a  good  execcrtion  of  the  power,  and  the  de* 
fendante  are  therefore  ehtitled  to  judgment 
Mr.  Serjeant  Bosanquet  and  Mt.  Serjeant 
D'Oyky  having  been  heard  m  reply, 

(fs)  Sug<ien*8  Vendor  and  Purcliaset,  4th  edit, 
app.  ?2. 

(19)  1  Atk.  440. 
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The  Court  took  time  to  consider/  and  on 
this  day 

Lord  Chief  Justice  Best^  after  stating  the 
most  material  parts  of  the  special  veidicti 
and  particularly  adverting  to  the  terms  of 
the  indenture  of  the  25th  April,  1750,  by 
which  one  moiety  of  the  tenements  in  ques- 
tion was  setded  to  the  use  of  Sarah  Soott, 
afterwards  Sarah  Trymmer,  as  therein  ex* 
pressed,  and  the  other  moiety  to  Elizabeth 
Roake,  t>n  like  tenns ;  and  reading  the  will 
of  Sarah  Trymmer,  proceeded  as  follows: — 
Two 'questions  were  orinnally  presented  to 
the  consideration  of  the  5ourt  on  this  special 
▼erdict, — first,  whether  the  children  of  John 
Roake  took  vested  or  contingent  remainders ; 
and  whether  they  were  baned  by  the  fine 
levied  in  Michaelmas  term,  dOth  Geo.  8.  ? 
That  question  was  decided  in  Doe  d.  Roake 
V.  NoweUj  (20)  where  the  Court  of  King's 
Bench  held,  tliat  they  took  vested  remain- 
ders: and  that  judgment  was  afterwards 
affirmed  in  the  House  <^  Lords,  in  the  year 
1817,  and  is  consequendy  conclusive  as  to 
that  point.  The  only  remaining  question  now 
to  be  considered  is,  whether,  as  to  a  mmety 
of  the  premises  in  question,  Mr8.Trymmer'8 
will  is  a  good  and  valid  execution  of  the 
power  of  appointment  reserved  to  her  by 
the  deed  of  1750.  To  decide  this,  it  will 
be  necessary  to  ascertain — ^first,  whether 
there  is  any  evidence  of  an  intention  by  her 
to  execute  that  power  as  required  by  law  ; 
and  secondly,  whether  the  will  contains 
the  necessary  proof  of  such  an  intent,  or  it 
can  be  inferred  from  evidence  to  be  col- 
lected aUmkde,  In  order  to  arrive  at  a 
conclusion  on  the  first  point,  it  will  be 
necessary  to  examine  the  several  authori- 
ties and  principal  decisions  on  the  subject. 
In  Cohe  LitiletOHf  287,  it  is  laid  down,  diat 
powers  of  revocation  are  &vourably  inter- 
preted, because  many  men's  inheritances 
depend  on  them,  and  that  ex  paucis  dictu 
intend/ere  j^wrima  possie.  From  this,  it  must 
be  inferred,  that  the  courts  then  leaned  to 
a  fiivourable  construction  of  such  powers. 
Littleton,  in  treating  of  estates  upon  condi- 
tion, says,  section  884,  that  "  many  other 
things  tiiere  are  of  such  estates  upon  con- 
dition in  law,  and  in  such  cases  it  is  not 
needed  to  show  any  deed  rehearsing  the 
condition,  for  that  the  law  itself  purporteth 


the  Qonditkm."  Lord  Coke  thought  a 
&vouraUe  construction  to  be  necessary, 
and  most  probably  so,  firom  the  state  of  pro- 
perty at  the  time  he  wrote,  without  consider- 
ing whetiier  the  powers  themselves  should  be 
stricdy  and  duly  executed ;  but  the  courts 
have  since  required  ftiU,  if  not  express  proof 
of  an  intent  to  execute  such  an  instrument. 
Nothing  has  tended  more  to  unsettle  or 
shake  tibe  land-marks  of  real  property,  than 
favourable  interpretations  in  cases  of  this 
nature ;  and  it  is  impossible  to  say  to  what 
extent  th^  may  be  carried.  Such  a  doc- 
trine would,  in  point  of  &ct,  tend  to  super- 
sede the  law ;  fordauses,  or  provisions  con- 
taining powers  of  revocation,  were  unknown 
to  the  common  law  previously  to  the  statute 
of  uses  27  Hen.  8.  c  10,  when,  as  Coke 
expresses  itf  they  crept  into  voluntary  con- 
veyances, and  powers  in  general  were  a 
species  of  transmutation  of  property,  wholly 
unknown  prior  to  that  statute.  In  the  case 
of  The  Earl  ofD'ariingUm  v.  /Utoiry*  Lord 
Mansfield  said,  (21)  "  powers  being  a  new 
thing,  and  the  courts  of  law  having  no 
equitable  precedents  in  point  to  guide  them, 
compared  them  at  first  to  conditions,  which 
they  are  not  at  all  like ;  and,  consequently 
held  that  they  should  be  oonstrued  strictly. 
They  looked  upon  them  in  the  light  of 
powers  vested  in  a  third  person  over  the 
estate  of  another  man,  whereas,  in  fact,  they 
are  only  a  different  species  of  ownership 
and  enjoyment  of  proper^.  But  a  loog 
series  of  precedents  has  now  aettied  in  the 
Court  of  Chancery,  that  in  the  construction 
of  powers,  whenever  the  power  is  executed 
for  a  meritorious  consideration,  via.  as  a 
provision  for  a  wife  or  child,  or  fer  the 
benefit  of  creditors  or  purchasers,  then  the 
precise  form  prescribed  fc»  its  execution 
need  not  be  strictly  pursued."  His  Lord- 
ship therefore  lindted  strict  executions  of 
powers  to  those  cases  only,  where  they  were 
executed  for  meritorious  causes,  as  Jn 
cases  of  relationsh^,  where  a  wife  or  diild 
has  a  strong  and  natural  claim.  In  all'  other 
cases  it  has  been  determined,  that  powers 
must  be  most  stricdy  executed;  and  the 
statute  59  Geo.  8.  c  168,  requires  that  the 
signature,  found  on  the  instrument  sealed 
and  delivered,  must  be  the  signature  of 
the  party  sealing  and  delivering.     In  Sir 
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Eimwrd'  Clen^i^  oase,  (22)  Clemoit  Har- 
woodt  being  sdsed  of  three  acres  of  land, 
each  of  equal  value,  held  m  agtite,  made  a 
feoffiooent  in  fee  of  two  of  them,  to  the  uae 
of  his  wife,  for  her  life,  by  way  of  jointures 
and  afkerwarda  made  a  feofiment,  by  deed, 
of  the  third  acre,  to  the  uae  of  such  person 
and  persons,  and  fer  such  estate  and  estates 
as  he  should  limit  and  ajrooint  by  his  last 
will^  in  writing ;  and  he  anerwarda,  by  sudb 
last  will,  devised  the  said  third  acre  to  one 
in  fee ;  and  the  question  was,  whether  this 
devise  was  good  fer  all  the  third  acre  or  not, 
or  only  for  two  parts  <^it ;  or  whether  it 
was  void  for  the  whole :  and  it  was  resolved, 
that  as  Harwood  had  conveyed  two  parts  to 
the  use  of  bis  wife,  by  act  executed,  he 
oould  not,  as  owner  of  the  land,  devise  any 
purt  of  the  residue  or  third  part  by  his  will ; 
so  that  be  had  no  power  to  devise  any  part 
thereof,  as  owner  of  the  land ;  and  because 
he -had  not  elected,  either  to  limit  it  accord** 
ing  to  his  power,  or  to  devise  it  as  owner  of 
fbe  land,  he  oould  not  make  any  devise 
diereof ;  and,  therefore,  that  the  devise 
ought,  of  necessity,  to  enure  as  a  limitation 
of  an  use,  otherwise  the  devise  would  be 
utterly  void«  The  jHrinciple  thereby  esta- 
blished was,  that  no  part  of  the  third  acre 
oould  be  devised,  and  the  wiQ  would  have 
been  altogether  inoperative,  if  it  had  not 
been  held  to  be  an  execution  of  the  power. 
In  CoU  V.  The  Bishop  of  Cooefdry^  Lord 
Chief  Justice  Hobart,  in  commenting  on 
€lere*9  OQsef  said  (JtS)  **  it  waa  there  agreed, 
that  if  the  devisor  bad  recited  his  power, 
and  had  relied  upon  that,  all  would  have 
passed  by  the  express  dechiration  of  the 
party  himself ; — ^nay  more,  though  the  party 
do  not  make  an  express  declaration,  yet, 
if  his  act  do  import  a  necessity  to  work  by 
his  power,  or  else  to  be  wholly  void,  the 
law  wAl  give  way  to  effect  the  meaning  of 
the  p^ty."  In  Sorop^s  case,  (t4)  Scrope 
was  seised  in  fee  of  the  manors  of  H.  and 
M. ;  and  by  indenture  for  the  prefennent 
of  his  wife  and  dau^^ter,  covenanted  to 
jMand  seised  of  those  manora  to  the  use  of 
Inmself,  his  wife,  and  daughter  for  their 
lives,  and  afterwards  to  the  daughter  and  her 
heirs  in  tail,  with  other  remainders  over,  with 
A  proviso,  that  if  Scrope,  during  his  life,  and 

(22)  6lUp.l7. 

(23)  Hobart,  160. 
(24;  10B©p.l4S. 

Vol.  III.  C.P.  • 


after  certain  debts  paid,  mentioned'  in  a 
schedule  annexed  to  the  indenture,  should 
be  disposed  either  to  determine,  disannul, 
alter,  or  make  void  the  uses  or  estates,  or 
any  part  thereof,  that  it  should  be  then 
lawful  fer  him,  by  his  writing  indented  un- 
der his  hand  and  seal,  subscribed  in  the 
presence  of  three  witnesses,  to  determine, 
disannul,  limit,  declare,  and  appoint  the 
uses  of  Uie  same  to  his  wife  or  daughter,  or 
to  any  other  persons ;  and  the  wife  died, 
and  Scrope  married  a  second ;  and  by  in- 
denture, subscribed  in  the  presence  of  three 
witnesses,  in  consideration  of  a  jointure  to 
be  made  to  the  second  wife,  he  covenanted 
with  two  trustees,  to  stand  seised  of  the  ma- 
nor of  H.  to  the  use  of  himself  and  his  second 
wife  fer  their  lives,  and  afterwwls  to  the 
use  of  his  right  heirs  ;  it  was  resolved,  that 
idthough  there  was  no  express  signification 
of  his  purpose  to  determine  and  disannul, 
yet,  as  by  the  last  indenture,  he  covenanted 
U>  stand  seised  to  the  use  of  himself  and  his 
then  wife,  and  afterwards  to  his  right  heirs, 
it  enured  to  two  intents :  first,  to  declare 
his  purpose  to  determine  and  disannul,  and 
thereby  ipso  facto  the  former  uses  ceased ; 
and,  secondly,  the  covenant  in  the  same 
indenture  enured  to  raise  a  new  use  to  him 
and  his  second  wife,  and  to  his  heirs,  qtm 
won  refsrt  an  qm.  irUentionem  suam  de- 
claret  m  verbis  an  rebus  ipsis  pel  factis ; 
and  that  when  be  limited  new  and  otherwises, 
he  thereby  signified  his  purpose  to  determine 
and  alter  the  uses  befere.  In  Jenkins  v, 
Keymis,  (25)  where  a  tenant  for  life,  under 
a  settlement  having  a  power  to  charge  the 
land  with  2000/.,  by  deed  in  writing,  con- 
veyed the  inheritance,  without  reciting  or 
referring  to  the  power,  by  way  of  mort- 
mge  for  securing  2000/.  and  interest,  the 
Court  agreed  that,  notwithstanding  the 
power  was  not  recited,  it  might  be  a  good 
execution  of  it,  as  in  Clere^s  case. 

The  authority  and  principle  of  that  case 
was  thereby  recognized  and  adopted.  In 
Ktngv,  MeUmg,{26)  where  a  devisee  under 
a  will,  with  a  power  to  jointure,  suffi;red  a 
recovery  to  the  use  of  himself  in  fee,  and 
aflerwards  covenanted  to  stand  seised  to 
the  use  of  his  wife  for  her  jojnture,  it  wa3 
held  that  as  the  devisee  had'  got  a  new  fee, 

(25)  1  Ler.  150. 

(26)  I  Vent.  225. 
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though  it  were  d/^feasible  by  him  in  remain-  < 
der,  yet  the  covenant  to  stand  seised  should 
enure  thereupon,  and  the  use  should  arise 
out  of  the  fee ;  and  that  he  was  seised  in 
fee,  and  the  jointure  in  that  case  was  made . 
without  any  reference  to  his  power.     In 
Guy  v«  Dormer^ (Jt^*)  where  a  revocation, 
was  required  to  be  made  m  express  nordsy 
it  w;as  held,  that  an  instrument  disposing  of. 
the  estate  to  different  uses,  although  not 
referring  to  the  power,  or  expressly  declar- 
ing an  intention  to  revoke,  would  operate 
as  a  revocation.     That  was  decided  on  the 
principle  laid  down  in  Scrape's  ccue*    In 
Maddison  v.  Andretvs,(27)  which  was  the  case . 
of  a  voluntary  setdement,  the  grantor  re-  ' 
served  to  himself  a  power  to  charge,  limit, 
or  appoint  the  estate,  with  any  sum  not 
exceeding  1000/. ;  and  by  his  will,  without 
making  the  slightest  reference  to  his  power, 
he  charged  all  his  real  and  personal  estates , 
with  the  payment  of  his  debts  and  legacies ; 
and  Lord  Hardwicke  held,  that  the  power 
was  executed,  as  it  was  to  be  construed 
liberally  \  and  as  to  the  execution  of  it,  the 
donor  had  used  the  word  charge,  which  was 
the  word  in  the  power ;  and  tbat  it  was  but 
a  shadow  of  difference,  that  he  had  charged 
all  his  estate,  whereas  that  was  before  set- 
tled to  uses ;  for  those  powers  to  the  owner 
were  to  be  considered  as  part  of  the  pro- 
perty.    That  case  does  not  appear  to  have , 
been  reported  by  Atkins,  who  was  a  most 
accurate  and  discreet  reporter.    But  in  Ex 
parte  Caswally(2S)  where  Sir  Geo.  Caswall, 
being  seised  for  li&  of  copyholds,  with 
power  of  appointment  by  deed  or  will,  and 
having  other  hereditaments,  to  which  the 
residuary  clause  in  his  will  could  apply,  gave 
all  the  rest,  residue,  and  remainder  of  his 
effects,  real  and  personal,  of  what  nature, 
kind,  or  quality  soever,  to  his  son  G.  C, 
Lord  Hardwicke  said,  "  though  a  man  may 
execute  a  power  without  reciting,  or  even 
taking  the  least  notice  of  the  power ;  yet 
it  is  necessary  he  should  mention  the  estate 
which  he  disposes  of,  and  must  do  such  an 
act  as  shows  he  takes  notice  of  the  thing, 
which  he  had  a  power  to  dispose  ofl" 

Here  it  appears  that  the  same  judge,  who 
decided  the  case  of  Maddison  v.  AndrewSf 
held  that  the  estate  must  be  mentioned  or 

( J6*)  Sir  T.  Raym.  895. 
(«7)  1  Yen.  len.  58. 
(«8)  1  Atk.559. 


referred  to  in  the  will.  In  /Vokrf  V.  M4r^' 
gan,(29)  it  was  held,  that  a  power  to  charge- 
a  sum  of  money  on  an  estate,  was'  well, 
executed  by  a  general  charge,,  m.a  will  of  a 
sum  of  money  on  the  testator's  estate,  on 
the  ground  of  its  being  enough,  in  a  court  of 
equity,  that  his  miention  skoM  appear; 
and  in  Andrews  v.  jCmmoft, (30)  the  will, 
which  it  was  contended,  was  made  in  exe- 
cution of  a  power,  was  held  to  be  no  execu- 
tiob  of  audi  power,  the  same  not  being 
re&rred  to,  and  there  not  appearing  any 
thing  by  which  an  intention  appeared  m  the. 
testator  to  execute  it. 

In  Standen  v.  Sianden,  (31)  Lord  Lough* 
borough  said,  "  By  her  wiU  she  givea  all  her 
'estate  and  eSecU.  It  is  bard  tpaaf.that 
using  that  expression,  she -meant  to  distin- 
guiw,  and  not  to  include  this,  iffhidi  ia  aa 
absolutely  hers  as  <any  otiier  part  of  her 
property."  Although  that  is  supported  by 
no  previous  authoriQrt  it  is  £>unded  on 
sound  [oinciples,  viz.  that  the  testatrix  had  no 
other  real  estate.  In  LangJumkY,  Benny ^3S} 
Lord  Alvanley  wished  that  it  bad  been 
held,  that  a  general  dispositian  would  ope- 
rate as  an  execution  of  a  power;  9nd  in 
Nannock  v.  Hort4m,{$3)  where  the  subject 
of  the  power  was  3/.  per  cent,  consob,  and 
the  testator  gave  some  of  them  as  pecuniary 
legacies,  it  was  held  that  the  stock,  8ab|ect 
to  the  power,  irouU  not  on  that  ground  akme 
pass ;  and  Lord  Eldon  there  said,  '*  in  this 
will  there  is  nothing  that  refers  to  the  power  ; 
nothing  necessarily  descriptive  of  the  fHO- 
perty  over  which  it  existed ;  and,  thferefore» 
whatever  might  have  been  the  intention,  I 
am  bound  by  the  authdrides  to  say,  thb 
testator  did  not  mean  to  afiect  any  property 
but  what  was  his  own."  In  Bennet  v.  ifkcr- 
rm,{34i)  Sir  William  Grant  said,  «<It  is 
always  a  question  of  intention,  whether  the 
party  meant  to  execute  the  power  or  not ; 
formerly  it  was  sometknes  required,  that 
there  should  be  an  express  reference  to  the 
power;  but  that  is  not  necessary  now. 
The  intention  may  be  collected  from  odier 
circumstances,  as  that  the  will  includea 
something,  that  the  party  had -not  otherwise. 

(t9)  1  Atk.  440. 
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than  under  the  power  of  appointment ;  that 
a  port  of  the  wfll  would  be  wholly  inopera- 
tive  unless  applied  to  llie  power."  In  Brad" 
hy  V.  tVesicoU,  (S5)  Sir  William  Grant  said, 
that  he  agreed  with  the  decision  in  Standen  v. 
Standen.  \xi  Jones  t.  Tucker,  (JS^)  and 
Jones  ▼.  Curry,  (S7)  a  diHtinction  was  taken 
between  real  or  copyhold  estate  and  per- 
sonal property ;  and  Sir  Thomas  Plumer 
in  the  latter  case,  said,  ^^the  distinction, 
notwithstanding  some  expressions  of  Lord 
Rosslyn  in  SuHiden  v«  Standen,  is  now  fuUy 
established  between  property  and  power, 
and  these  words  contain  no  direct  refer- 
ence to  any  particular  fund,  nothing  in 
description  to  enable  the  Court  to  collect 
her  intention  to  execute  her  power,  with  due 
certainty,  over  property  not  her  own,  but 
of  whidi  she  was  empowered  to  dispose." 

On  a  full  consideration  of  all  these  cases, 
'we  are  of  opinion,  that  a  will  need  not 
contain  express  evidence  of  an  intent  to 
execute  a  power,  but  that  as  to  the  general 
words  contained  in  the  will  of  Mrs.  Trym- 
mer,  however  comprehensive  they  might 
be,  they  are  not  sufficient  of  themselves,  to 
amount  ttf  an  execution  of  the  power,  as  to 
the  di^iosal  of  the  moiety  of  the  land  in 
question.  Although,  however,  an  inten- 
tion to  execute  a  power  must  be  either  de- 
monstrative, or  there  must  be  an  express 
intent  to  do  so,  or  something  equivalent  to 
it,  or  a  direct  or  evident  proof  of  it ;  yet  we 
are  of  opinion,  that  in  this  case,  the  in* 
tent  of  executing  the  power  is  proved 
by  a  direct  reference  to  the  estate  itself^ 
and  u  therefore,  in  strictness,  taken  out  of 
the  general  rule,  which  has  settled  that  a 
mere  general  devise,  however  unlimited  in 
terms,  will  not  comprehend  the  subject  of 
the  power,  unless  it  refer  to  the  subject  or 
the  power  itself,  or  generally  to  any  power 
Tested  in  the  testator.  She  has  devised  all 
her  freehold  estates  she  might  die  seised  of,  in 
London,  or  Surrey  or  elsewhere,  to  her  ne- 
phew :  that  must  mean  those  estates  she  might 
die  seised  of  in  London,  or  that  cotmty ;  and 
she  has  also  directed  that  her  nephew  should 
keep  them  in  proper  and  tenantable  repair. 
He  could  not  keep  an  undivided  moiety  in 
repair,  but  he  was  bound  to  repair  all  or 
none ;  and  if  he  was  bound  to  repair  all,  il 

(35)  lSVes.jim.455. 
(S6)  t  Merivale,  557. 
{sr)  1  Swamton,  66* . 


is  quite  dear  that  both  moieties  were  in- 
tended to  pass  by  the  will.  The  devise 
does  not  refer  to  a  moiety,  but  the  entirety; 
and  he  was  to  repair  out  of  the  rents  of  the 
whole  of  the  estates ;  and  if  so,  he  must 
keep  the  whol6  in  repair.  The  testatrix 
must  have  known  that  she  was  entitled  to 
one  moiety,  as  tenant  in  tail,  but  she  de- 
monstrated hfer  intent,  to  dispose  of  the 
whole  of  her  freehold  estates ;  and  by  her 
directing  all  her  estates  to  be  kept  in  pro- 
per and  tenantable  repair,  out  of  the  rents 
thereof,  it  most  clearly  shows  that  she  in- 
tended that  the  same  person  should  take 
the  whole,  as  far  as  she  had  power  to  pass 
it.  For  these  reasons  we  are  of  opinion 
that 
Judgment  must  be  given  for  the  defendants. 


1825.      )  HEDGES   0.  CHAPMAN   AND  COU- 

Feb.   7*  3  SENS. 

Where  to  a  declaration  of  trespass  against 
/i  and  6,  for  assaulting  the  plaintiff',  and 
forcing  him  to  go  to  a  police  office  to  he  ex- 
amh/ted  as  a  prisoner  before  a  magistrate, 
on  a  charge  of  felony,  which  was  dismissed; 
A  ^  Bpleadeda  joint  jp^  of  justification,  that 
a  horse  of  A,  had  been  without  his  knowledge 
or  consent,  taken  out  of  his  close,  and  found 
in  the  plaintiff's  staHe,  and  that  A  having 
reason  to  suspect  that  the  horse  had  been  feloni- 
ously stolen  and  taken  away  by  the  plaintiff',  he, 
(A)  requested  B,  a  constable,  to  re-take  the 
horse,  and  gave  charge  of  the  plaintiff  to  B, 
for  having  felonioudy  taken  him ;  and  re- 
quested  B  to  take  the  plaintiff  into  custody, 
and  to  convey  hkn  and  the  horse  before  a 
magistrate,  in  order  that  the  plaintiff  might 
be  dealt  with  according  to  law;  and  that 
thereupon  B,  as  the  constable,  and  A  in  his 
aid  and  by  his  command,  attempted  to  re-take 
the  horse,  and  gently  laid  their  hands  on  the 
plaintiff,  who  resisted  them,  wJiereupon  they 
took  him  in  custody,  and  brought  him  before 
a  magistrate,  where  he  was  examined  as  to 
such  charge.  Held,  that  such  plea  was  bad 
on  general  demurrer,  as-it  afforded  no  ground 
of  justification  to  A ;  and  that  being  bad  as 
to  him,  it  was  bad  as  to  him  and  B. 

This  was  an  action  of  trespass  fi^r  an 
assault  and  ^se  imprisonment.  The  first 
count  of  the  declaration  stated,  that  the  de- 
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fendants  assaulted  the  tdaintiff,  struck  him 
with  a  crow  bar,  and  forced  him  to  go  aa  a 
prisoner  along  divers  public  streets  to  a 
watch-house^  and  from  thence  to  a  police 
office,  and  to  be  there  examined,  as  a  pri- 
soner, before  a  magistrate,  on  a  certain 
false  and  unfounded  charge  of  felony,  which 
charge  was  dismissed  by  the  magistrate. 
There  were  also  counts  for  false  imprisoi^- 
ment,  a  common  assault,  and  for  takmg  the 
plaintiff's  horse,  and  converting  him  to  the 
defendant's  use. 

The  defendants  pleaded,  first,  not  guilty  i 
secondly,  as  to  the  trespasses  in  the  first 
count  of  the  declaration  mentioned,  that 
before  the  said  time  when,  &c.  to  wit,  on 
&c.  a  certain  horse  of  the  defendant  Chap^ 
man,  of  the  value  of  50L  had  been,  without 
his  knowledge,  leave,  or  consent,  driven, 
taken,  and  led  away  £rom  and  out  of  a  cer- 
tain dose  of  the  defendant  Chapman,  situ- 
ate, &c.,  and  had  been  forced  and  driven 
over  a  certain  high  fence  surroundii^  the 
said  close ; — and  that  the  defendant  Chap- 
roan,  for  these  reasons,  beUeving  the  horse 
to  have  been  feloniously  stolen,  taken  and 
led  away;  and  finding  him  in  the  pos- 
session of  the  plaintifir,  in  a  certain  stable 
of  the  plaintiff's,  situate,  &c.,  and  for 
these  reasons  having  strong  and  vehemmit 
grounds  to  suspect  and  believe^  and 
suspecting  and  believing  that  the  said 
horse  had  been  feloniously  stolen,  taken, 
and  carried  away  by  the  plaintiff,  he  Chap- 
man, just  before  the  said  timC)  when,  &c« 
to  wit,  on,  &c«,  at,  &c.  requested  the  defen- 
dant Cousens,  who  was  a  constable  and 
peace  officer,  to  re-take  the  horse  of  him 
Chapman,  and  then  and  there  gave  charge 
of  die  plaintiff  to  Cousens,  for  having 
feloniously  stolen,  taken  and  carried  away 
the  said  horse;  and  requested  Cousens  to 
take  die  plaintiff  into  custody,  and  to  convey 
him  and  the  horse  before  some  or  one  of  hu 
Majesty's  justices  of  the  peace^  for  the 
county  of  Middlesex,  in  order  that  the 
plaindff  might  be  examined  by  and  before 
i^uch  justice  or  jusdces,  touching  the  said 
offence,  and  be  further  dealt  with  accord- 
ing to  law  ; — that  thereupon,  the  defendant 
Cousens,  as  such  constable  and  peace  officer, 
and  the  defendant  Chapman,  in  his  aid  and 
assistance,  and  by  his  command,  just  be- 
fore the  said  time,  when,  &c.  to  wit,  on, 
&c.,  at,  &c.  attempted  to  re-take  the  said 


hqrse,  and  gendy  kid  their  handi  on  ilie 
plaindff,  in  order  to  take  him  into  custody 
on  th&  charge,  and  for  the  purpose  afore- 
said, whereupon  the  plaindff)  and  divers 
servants  of  his,  with  force  and  arms,  vior 
lendy  resisted  the  said  attempt  of  Caiuens 
and  Chapman  so  acting  in  his  aid  and  asaistr 
tance,  and  by  his  command,  to  re-take  the 
said  horse,  and  take  the  plaintiff  into  cua- 
tody  as  aforesaid ;  and  the  plaintiff  ^and  hia 
said  servants,  then  and  there  with  fonse 
and  arms,  assaulted  the  defendants  Couseos 
and  Chapman,  and  would  have  beat,  wound-r 
ed,  and  ill-treated  them,  if  tb^  had  not 
immediately  defended  themselves  against 
the  said  assaults  of  the  plaintiff  and  his 
servants ;  whereupoB  they  did  respecdvdy 
defend  themselves  against  the  said  assanlta, 
and  t>vercame  the  resistance  of  the  plaintiff 
and  his  servants,  and  re-took  the  horse, 
and  seised  and  laid  hold  of  and  took  the 
pUundff  into  custody,  on  and  for  the  said 
charge  for  the  said  feloiiy,  and  broi^t  and 
ix>nducted  him  as  aprisonerf  and  in  custody, 
in  and  along  the  said  public  streets  to  the  said 
police  office^in  the  first  count  of  the  said 
declaration  mentioned,  the  same  being  at  a 
considerable  distance  frotai  the  place  where 
the  plaintiff  was  taken  intocuvtody  itt  afoser. 
said,  to  be  there,  to  wit,  at  the  said  police 
office,  examined ;  and  that  he  was  then  and 
there  examined  by  and  befoiBe  a  joatice  of 
peace  for  the  county  of  Middlesex,  upon 
and  touching  the  said  ctuffge ;  and  th^  the 
ph^ntiff  was  on  those  oQca^oiis  necessarSy 
and  unavoidably  impnsoned,  and  the  piain- 
tiff  detained  in  prison,  as  iu  the  first  count 
mendoned,  as  was  lawful  for  the  canae 
aforesaid:  and  the  defendants  farther  said^ 
that  if  any  hurt  or  damage  was  done  or 
occasioned  to  the  person  of  the  plajntiffj 
as  in  the  first  count  mentioQed,  the  same 
was  done  and  occasioned  by  die  resistance 
of  the  plaintiff  to  the  defeodants,  Cousens 
and  Chapman  (so  acting  in  the  aid  and ' 
assistance  of  Cousens),  and  by  his  cmwh 
mand,  and  by  their  lawful  endeaVouis  to 
overcome  the  sam^  apd  in  the  neeessaij 
defence  of  themselves  ugainst  the  same^ 
were  the  same  su]^poeed  aasaolta  and 
trespasses  in  the  introduction  of  thai  plea 
mentioned;  and  whereof  ^plaintiff  had 
above  thereof  complained  against  them 
without  this,  diat  the  defi^iidai^ts  were  guOty 
of  the  said  supposed  assauhs  aiid  tres- 
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psMesy  elsewhere  than  as  in  that  pka  men* 
tioned»  and  this,  &c«  wherefore,  Sec 

There  was  a  fourth  plea,  similar  in  terms 
to  the  second,  and  in  which  the  defendant. 
Chapman,  justified  on  the  grounds  as  stated 
in  the  ahove  pka;  and  that  he  acted  in 
aid  of  Cousens,  as  such  constable,  for  the 
purpose  of  taking  the  plaintiff  before  a  ma^ 
gistrate. 

To  these  {deas,  the  plaintiff  demurred 
.generally,  and  t|be  defendants  joined  in  de- 
murrer. 

There  wei«  several  other  jdeas  justify- 
ing the  assault  and  impnaooinent,  on  which 
issue  was  joined. 

Mr*  Serjeant  VdHghan^  in  support  of  the 
deinurrer«  submitted  thitt  the  seocMid  and 
fourth  pleas  eould  not  be  supported  at  law, 
as  the  defendants  had  pleaded  jointly,  and 
under  which  Cousens  alone  could  justify 
the  assault  and  imprisonment,  as  acting  in 
his  character  of  constable.  In  Dt^ield  v. 
ScoU^l)  Mr.  Justice  Buller  said,  that  '*it 
was  a  rule  of  pleading,  that  where  two  per- 
Bons  join  in  a  justification  in  trespass,  if  the 
l^ea  be  bad  for  one,  it  is  also  bad  for  both." 
The  same  distinction  was  taken  by  Mr. 
Serjeant  Williams,  in  a  note  to  7^  Earl  qf 
Manchester  y.  Fak,  (2)  Viit.  **  that  if  two 
or  more  join  in  a  defence,  which  is  a  su£B- 
cient  justification  for  one,  but  no  justifica- 
tion for  the  others,  the  plea  is  bad  as  to  all, 
for  the  Court  cannot  sever  it,  and  say  that 
the  one  is  gmlty,  and  the  others  not,  when 
they  all  put  themselves  upon  the  same 
terms."  And  in  Saaeuel  v.  Payne^  (d)  it  was 
held,  that  although  a  peace  officer  might 
justify  an  arrest  on  a  reasonable  charge  of 
felony,  without  a  wamait,  yet  that  a  pri- 
vate individual  could  not.  Here,  there- 
fore^  Cousens  alone  ooidd  be  justified  in 
taking  the  plaintiff  before  a  magistrate ;  and 
it  is  extremely  doobtfiil  whether  he  could 
^  have  been  so,  on  a  mere  vague  diarge  of 
auspiaon  of  felony.  The  defendant  Chap- 
man, gave  the  plaintiff  in  diarge  in  the 
first  instance,  wUdi  was  the  foundation  of 
the  assault,  and  the  gravamen  of  the  of- 
.  fence  was  by  his  handing  him  over  to  die 
constable.  Chapman  should  have  applied  ta 
«  magistrate  for  a  warrant  to  apprehend 
the  plaintiff^  before  he  proceeded  to  take 

(i)  3TennIlep.377. 
(2)  1  Wms.  Sumd.  S6,  m 
(S)  1  Iknigr.  359. 


the  steps  he  did :  and  ixiHawkmi  Pleas  ef 
ike  Crownf{4)  it  is  kid  down,  that  whoever 
would  justHy  the  arrest  of  an  innocent  per** 
scm,  by  reason  of  any  suspicion,  must  not 
only  show  that  he  suspected  the  party  him- 
self, but  must  also  set  forth  the  cause 
which  induced  him  to  have  such  a  suspicion ; 
and  that  he  also  ought  expressly  to  show, 
that  the  very  crime  for  which  he  made  the 
arrest,  was  actually  committed.  In  Mttre 
V.  Kayef  (6)  it  was  held,  that  a  plea  justi- 
fying an  arrest  by  a  private  person,  on 
suspidon  of  felony,  must  show  die  drcum- 
stances,  firom  whidi  the  Court  may  judge, 
whedier  the  suspidon  were  reasonable  or 
not;  and  in  SUmehmtee  v.  Ellwtt,(6)  it 
was  hdd,  that  if  a  person,  having  been 
robbed,  suspect  another  to  be  guilty,  and 
take  and  ddiverhira  into  the  charge  of  a 
constable,  such  person,  if  innocent,  may 
maintain  tremss  against  the  party  so  caus- 
ing him  to  oe  tiS^en.  That  was  a  fiur 
stronger  case  than  this,  as  there  the  con- 
stable was  present  at  the  time.  And  al- 
though Cousens  might  have  been  justified 
in  acdng  as  he  did,  yet  he  should  have 
pleaded  severally,  and  die  defendant  Chap- 
man should  have  stated  the  special  circum- 
stances on -die  face  of  the  record. 

Mr.  Serjeant  Tadd^f  oontrL — The  case 
of  SUmehcmse  v.  EUiM  is  inapplicable  to 
the  present,  as  there  it  does  not  appear, 
whether  any  spedal  plea  was  put  on  the 
reoord,  and  the  assault  was  committed 
before  the  defendant  gave  the  plain- 
tiff in  diaige.  Here,  however.  Chapman 
requested  the  constable  to  re-take  his  horse, 
and  dien  gave  the  plaintiff  in  charge,  on  his 
refusal  to  deliver  lum  up.  The  immediate 
cause  of  the  assault  and  imprisomnAit,  was 
occasioned  by  Cousens's  taking  the  pbdntiff 
into  custody ;  and  if  so,  this  action  cannot 
be  maintained  according  to  the  distinction 
laid  down  by  Mr.  Justice  Ashhurst  in  Mar^ 
gan  V.  Hugkesj(7)  viz.  that  ^'  where  the  act 
of  imprisonment  by  one  person,  is  in  con- 
sequence of  information  fix>m  another,  an 
action  on  the  case  is  die  proper  remedy,  be- 
cause the  injury  is  sustained  in  consequence 
of  the  wrongful  act  of  that  other."  In 
Mvre  V.  Kaye^  it  was  not  stated  in  the 
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plea,  how  or  At  what  time  the  pbdntiff  be- 
came poaaessed  of  the  note,  which  he  waa 
auapected  of  having  diapoaed  of*"  Here, 
however,  it  ia  atated  in  the  pleaa,  that  Chap- 
man'a  hone  waa  taken  out  of  hia  cloae,  and 
fomid  in  the  poaaeaaion  of  the  plaintiff; 
and  if  he  had  n6t  called  in  a  conatable,  the 
case  of  SUmehmue  v.  ElUoU  might  have 
applied;  but  the  plaintiff,  by  demurring, 
baa  admitted  that  the  oonatable  waa  called 
in,  and  that  Chapman  acted  in  hia  aid ;  and 
that  the  plaintiff  made  a  atrong  and  power- 
ful reaiatance  by  himaelf  and  hia  aervanta. 
In  the  Year  Book  (8)  the  Court  aeema  to 
have  thought,  that  if  the  cauae  of  auapicion 
should  appear  reaaonable,  the  justification 
would  be  good,  although  no  felony  were 
committed ;  and  here  aufiBdent  appeara  on 
the  face  of  both  theae  pleaa,  to  ahow  that 
the  defendant  Chapman,  had  abundant  rea- 
Bon  to  auBpect  that  the  plaintiff  had  feloni- 
ously taken  hia  horae. 

By  the  CourU — ^This  caae  appeara  to  ua 
to  involve  in  it  no  di£Sculty  whatever.  It 
ia  perfectly  dear,  that  whether  a  felony  had, 
in  point  of  fiict,  been  committed  by  the 
plaintiff  or  not,  if  the  defendant  Chapman, 
had  individually  given  him  in  charge  to 
Couaena,  aa  a  constable,  and  required  him 
to  take  him  into  cuatody,  no  action  could 
be  maintained  against  the  latter,  aa  it  was 
his  duty  to  act  on  such  a  charge  being  made 
to  him  in  his  character  of  a  public  o£Boer« 
But  an  individual  is  not  bound  to  act,  or 
arrest  another  in  the  first  instance,  nor  can 
he  be  justified  in  ao  doing,  on  a  mere  and 
vague  auapidon  of  felony.  In  caae  a  fdony 
has  been  coramitCed,  and  it  is  not  brought 
home  to  the  party  charged,  he  is  not  liiible 
to  be  taken  into  custody,  and  imprisoned 
by  the  party  making  such  charge  in  die 
onset.  If  the  defendant  Cousens,  had 
severed  in  pleading,  and  alleged  that  Chap- 
man had  ordered  nim  to  take  the  plaintiff 
into  his  charge,  as  a  constable,  it  would 
have  been  a  good  plea  as  fiir  as  regarded 
him ;  but  in  the  pleas  now  before  the  court, 
both  the  defendants  have  joined,  and  alleged 
that  Chapman,  being  possessed  of  a  horse, 
which  had  been  taken  away  from  his  dose, 
without  his  knowledge  or  consent,  he  gave 
the  plaintiff  in  charge  to  Cousens.  It  is 
not  stated  that  the  horse  was  feloniously 


taken,  it  might  therefore  have  been  taken 
by  mistake :  and  Chapman's  merdy  finding 
him  in  the  possession  or  custody  of  the 
plaintiff,  might  only  subject  him  to  an  action 
of  treapass.  The  pleaa  then  proceed  to 
atate,  that  Chapman,  believing  the  horae  to 
have  been  felonioualy  atolen,  requested 
Couaens,  a  constable,  to  re-take  the  horse, 
and  also  to  take  the  plaintiff  into  custody, 
and  convey  him  and  the  horse  before  a  ma- 
gistrate, which  both  the  defendants  atten^t- 
ed,  and  eventually  succeeded  in  doii^. 
Unless  both  can  defend  themsdves  under 
these  pleas,  they  must  fall  to  the  ground, 
as  sudi  pleas  cannot  be  good  as  against 
one,  and  a£R>rd  an  excuse  or  justification 
as  to  the  other*  The  case  of  SUmekoHse  v. 
EUioUf  is  an  authority  to  show,  that  if  the 
pleas  cannot  be  supported,  as  fer  as  th^ 
regard  the  defendant  Chapman,  he  is  liaM^ 
to  an  action  of  trespass,  at  the  suit  of  the 
plaintiff.  It  has  been  said,  however,  that 
that  form  of  action  can  only  be  sustained 
where  the  immediate  act  of  impriscumieat 
proceeds  from  the  party  who  first  made 
the  charge.  That,  however,  makes  no 
difierence  in  the  present  case,  as  it  ia 
immaterial  whether  the  person  charging 
another,  lays  hands  on  him  himself,  or 
orders  another  to  do  so.  The  defendant 
Chapman,  ordered  the  plaintiff  to  be 
diaiged  in  custody  in  the  first  instance^ 
and  he  was  accor^gly  imprisoned  under 
that  charge;  he  was  the  cmua  cmuatUf 
and  it  is  not  shown  on  the  fece  of  either  of 
theae  pleaa,  that  he  has  a  valid  or  legal 
defence  to  the  action.  If  he  had  stated, 
that  the  plaintiff  had  actually  altered  his 
house  ammo  funmdif  he  mignt  have  jiisti« 
fied  under  the  genend  issue ;  but  the  Court 
are  confined  to  the  second  and  fourth  pleas 
only,  on  which  the  present  question  is  raised ; 
and  as,  they  are  entire  and  not  divisible  as 
to  either  of  the  defendants,  they  are  dttH 
gether  bad ;  and,  therefore,  the  plaintiff  is 
entitled  to  judgment 

Jt3igmen$for  the  piami^.{i9^) 

(9)  The  deHmdants  afterwsrdB  ■afferod  jad|*« 
aient  by  defimlt  on  the  pleas  on  i^ieh  umos  vwn 
taken :  and  on  a  writ  of  inqnixy,  the  jiny  fcnod  a 
Teidkt  for  the  plaintiff,  damagea  801.,  coats  ^J^ 
crease,  65^.- 
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WEST  AND  ANOTHER,  ASSIO- 
NEES  OF  PEICE,  A  BA5K- 
BUPTy  0.  PBTCE. 

Where  A  B  brought  an  aetion  dgamH 
C  D^to  recover  the  price  of  a  horse  wld  by 
the  former  to  the  laUer ;  and  A  B  was  after-- 
wards  declared  a  bankrupt,  after  which  C  D' 
obtained  judgment  as  in  case  of  a  nonsuit ; 
and  the  assignees  of  A  B  afterwards  sued 
C  Z>,  for  the  same  cause  of  adion,  and  ob^ 
tmned  a  verdict : — Held,  that  the  costs  in  the 
former  action  could  not  be  set  off  against  the 
damages  and  costs  of  the  latter* 

Mr,  Setjeant  Pell,  on  a  fonner  day,  ob-* 
tained  a  rule  callinff  on  the  plaintiff  to  show 
cause,  why  it  shoum  not  be  referred  to  the 
Prothonotary  to  tax  the  defendant's  costs,  * 
in  a  cause  of  Price  v.  Pryce ;  and  that  at 
the  time  of  such  taxation,  he  should  set  off 
and  deduct  the  amount  of  the  taxation  of  • 
the  costa  in  that  cause,  from  the  damages 
and  costs  in  the  present.  He  founded  his 
motion  on  an  affidavit  of  the  defendant's 
attorney,  which  stated  that  an  action  was 
brought  in  this  court  by  Price  before  he 
became  a  bankrupt,  against  the  defendant, 
to  recover  the  vuue  of  a  horse  sold  by  him 
to  the  defendant; — that  the  cause  stood 
for  triid  at  the  sittings  after  Trinity  term, 
1823,  when  the  plaintiff  withdrew  the*  re- 
cord, and  having  neglected  to  enter  the 
issue,  the  defendant's  attorney,  in  the 
Michaelmas  term  following,  save  the  usual 
rule  fer  that  purpose,  and-  accordingly 
served  notice  on  the  bankrupt's  attorney 
who  afterwards  sued  out  the  commission ; 
— ^that  a  rule  was  afterwards  obtained  for 
judgment  as  in  case  of  a  nonsuit,  which 
was.  made  absolute  on  the  27th  Novem- 
ber, 182d,'  in  the  cause  of  the  bank- 
rupt against  the  present  defendant ; — ^that 
an  advertisement,  declaring  Price  a  bank- 
rupt, was  in -the  Gasette  five  days  before' 
the  rule  for  judgment,  as  in  case  of  a  non- 
suit, was  made  absolute ; — ^that  the  costs  of 
that  nonsuit  had  not  been  taxed  or  paid ; 
and  that  the  present  action  was  tried  at  the 
suit  of  the  assignees,  at  the  first  sittings  in 
this  term,  when  they  obtained  a  verdict  for 
26/.  being  the  value  of  the  horse. 

Mr,  Serjeant  Vaughan  now  showed  cause 
on  an  affidavit  of  the  bankrupt's  attorney, 
which  stated  that  a  commission  of  bankrupt 
was  issued  against  Price,  ott  the  18th  No- 


vember, 1823  ;  and  that  after  he  had  been 
found  and  declared  a  bankrupt,  the  defen- 
dant's attorney,  on  the  22d  of  that  month, 
first  served  the  bankrupt's  attorney  with  a 
notice  of  an  application  to  the  Court  for 
judgment  as  in  case  of  a  nonsuit,  which  was 
made  absolute  on  the  27th,  no  assignees  hav- 
ing been  then  appointed  of  Price's  estate ; 
and  that  such  assignment  and  appointment 
did  not  take  place  till  the  6th  December 
following.  The  learned  Serjeant  submit- 
ted, that  as  the  rule  for  judgment  as  in  case  * 
of  a  nonsuit,  was  not  made  absolute  till  five 
days  after  Price  was  declared  a  bankrupt- 
in  the  Gazette,  he  had  dien  no  interest  ui 
any  property  he  mi^t  have;  and  as  no 
assignees  had  been  chosen,  the  rule  could 
not  be  resisted,  so  that  the  plaintiffi  were ' 
obliged  to  rescNTt  to  this  action  ; — ^that  the 
costs  in  the  former  would  become  a  debt 
due  from  the  bankrupt  when  taxed,  and 
consequently  proveable  against  his  estate ; 
and  that  the  dmndant  was  not  to  be  put  in  a 
better  situation  than  any  of  his  other  cre- 
ditors ;  that  if  this  application  were  to  suc- 
ceed, it  would  deprive  the  plaintifis  as  his 
assignees,  of  costs  actually  due  to  them  on* 
the  verdict ;  and  as  the  interests  of  third 
persons  had  intervened,  who  had  a  parti- 
cular trust  under  the  statutes  relating  to 
bankrupts,  there  is  no  reciprocity  or  mutu- 
ality in  the  demand  now  sought  to  be  set  off. 

Mr:  Serjeant  Pell,  in  support  of  the  rule, 
submitted  that  the  costs  in  the  former  suit 
might  be  set  off  against  the  damages  and 
costs  in  the  present  action,  as  they  were 
not  incurred  in  different  rights;  and  in 
WatU  V.  Hart,  (1)  it  was  held,  that  if  a 
plaintiff  become  baakrupt,  after  a  nonsuit 
at  Nisi  Prius,  and  before  the  judgment  of 
nonsuit,  the  costs  of  the  nonsuit  are  a  debt 
proveable  under  the  commission.  At  all 
events,  the  Court,  in  the  exercise  of  their 
equitable  jurisdiction,  will  aUow  the  oosta 
of  the  nonsuit  to  be  set  off  against  the  pre- 
sent verdict. 

By  the  Court, — It  is  quite  clear  that  we 
have  an  equitable  jurisdiction  granted  to  us 
in  cases  of  this  description ;  but  if  we  were 
to  exercise  it,  as  now  prayed  for,  it  would 
be  carrying  the  doctrine  as  to  a  set-off, 
much  further  than  law,  or  even  justice,  can 
require.     The  costs  of  the   nonsuit  are 

(1)  1  Bob.  k  Pal.  134. 


9G 


OOURT  OF  COMMON  ELEAS. 


eidier  ptove^hfe  undn  the  cctmitii^aiim  or 
not*  If  they  aiet  the  defendant  must  re- 
sort to  such  proof;  if  not»  he  must  look  to 
the  bankru^  This  cannot  be  considered 
as  a  case  of  mutual  credit,  where  both 
daims  existed  previous  to  the  bankruptcy* 
It  is  quite  dear  the  latter  did  not,  nor.  were 
the  claims  made  by  the  same  parties,  or  un* 
der  the  same  interests*  The  damages  and 
costs  in  the  last  action  dearly  belong  to  the 
plaintiffi  as  assignees.  Hbw,  therefive, 
can  we  allow  the  defendant  to  deduct  the 
costs  of  the  nonsuit  in  the  former  action,  cm 
a  motion  of  this  description  ?  It  can  be 
never  granted  but  in  cases  where  the  parties 
and  interests  are  the  same.  The  bankrupt 
stands  m  a  wholly  di£ferent  situation  firem 
his  assignees,  and  the  defendant  baa  faia 
remedy  against  him ;  as  in  the  case  of  The 
Kmg  V.  Dwnt^  (2)  where  the  costs  of  a  suit 
in  Chancery  were  directed  to  be  paid  by 
an  award  made  before  the  bankruptcy  of 
the  defendimt,  but  were  not  taaoed  tul  after 
he  had  become  bankrupt,  although  it  was 
hdd  that  thc^  could  not  be  proved  under 
the  commission ;  yet  it  was  decided  that  the 
bankrupt  remained  lidble  to  be  attached  for 
the  amount  under  the  award,  it  being  made 
a  rule  of  court. 

Rule  duckargedn 


1825.     >    ^ 

Feb  8     \    PKESs  V,  park£B. 

Where  a  testator  devised  to  his  eldest  son 
R.  P.  all  his  freehold  messuage,  wherein 
he  then  lived,  with  tie  yard,  back  estate^ 
and  premises  thereto  belonging;  and  to  his 
eldest  daughter  A.  P.,  all  Ids  freehold  front 
messuage,  with  the  appurtenances,  then  in  the 
occupatum  of  one  E,,  with  a  right  of  way  and 
passage  from  the  yard,  and  the  use  of  the 
pump  : — A  coal-cellar,  witlun  the  bound" 
ary  of  the  messuage  occupied  by  E.,  had 
been  always  used  by  the  testator,  and  was 
occupied  by  Ids  eldest  ^on  after  Ids  death : — 
Held,  that  evidence  of  such  occupation  was 
admissible  and  conchisive,  althmgh  it  was 
proposed  to  show,  that  the  cellar  was  situate 
within  the  boundary  of  the  house  devised  to  the 
testator's  eldest  daughter : — Held  also,  that 
it  passed  to  the  son  under  the  first  clause  of 
the  will, 

(9)  9  EmI  Rpp.  183. 


This  was  an  actkm  of  trespass  for  break- 
ing and  entering  the  phuntifirs  doset  woi 
c(Mil-house,  ana  breaking  down  the.waDs 
thereof.  The  defendant  pleaded,  first,  not 
Buiby ;  and  two. apedal  pleas  alleging  that 
he  was  seised  of  the  soil  msi  fiseehold 
of  the  lo&u.in  qiiOf  in  right  of  hia  wife,  on 
which  issue  was  joined. 

At  the  trial  before  Lord  Qiief  Baioa 
Alexaad^,  At  the  la^t  Summer  assises  fer 
Cambridge,  it  afi^eared  that  the  phunliflr 
and  defendant  occupied  twa.bouses  a^oin* 
ing  each  other,  bodi  of  whidi  «i(jginally  be- 
Icmged  to  the  plaintiff's  father ;  and  theplain^ 
tiff  and  defendant  daimed  nnd^  his  will, 
duly  executed  and  attested^  dated  20th  Sq>^ 
tember,  1822,  hy  which  the  premises  in 
question  were  devised  aa  fellows: — first,  ^I 
mve  and  devisie  unftp  my  eld^t  son  Robert 
Press,  (the  plaintiff)  all  that  my  freehold 
messuage  or  tenement,  situate  in  the  pansh 
of  the  Holy  Trinity,  .in  Cambridget  wuerem 
he  now  lives^  with  the  yard,  back  estateani 
premises  thereto  beloi^^ing,  part  of  which 
IS  now  in  my  own  occupittion,  and  other 
part  whereof  is  in  the  occupation  of  BIr. 
Chapel  and  Mr.  Moore,  tohold  the  said  mes* 
snage  or  tenement,  hereditaments  and  pre- 
mises, with  the  appurtenances  thereto  be- 
longing* unto  my  saidson  Robert  Preas,  his 
heirs  and  aas^pis ;  but  if  my  said  son 
Robert  Press  ahould  happen  to  die,  widi- 
out  having  any  children  or  child  living, 
at  the  time  of  his  decease,  then  I  order, 
direct,  and  authorise  my  executors  herein- 
after named,  or  the  survivor*  of  them,  or  the 
ebecutors  or  administrators  of  smA  smvi* 
vor,  to  sell  and  dispose  of  the  said  messu- 
age or  tenement^  hereditamenta  and  pre« 
raises,  by  auction,  to  the  best  biddn,  and 
to  make  a  good  and  stiffident  conveyanos 
thereof  to  the  pnrchaser  or  pwrchnsersof  the 
same  premisee.  Also  I  give  and  devise 
unto  my  eldest  daughter  Ann  Parker,  (the 
defendant's  wife)  att  that  my  ftedwld  front 
messuage  or  tenement  in  Ki^-etreet,  in 
the  said  parish  of  the  Hdy  ^&inity,  wjkh 
the  appurtenances  thereto  belongings  now 

in  the  occupation  of Edwards^  witba 

right  of  way  and  passage,  ifiom  time  to 
time  and  at«all  times,  into^  out  oC*  and 
from  the  yard  adjoining  to  thesame,  and.the 
use  of  the  pump  and  privy,  being  in  the 
said  yard : — to  hold  the  said  messc 
or  tenement,  and  heHiditaments,.  with 
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appurtenances  thereto  belonging,  unto  my 
said  daughter  Ann  Parker,  for  and  during 
her  natund  life,  she  keeping  the  same  mes- 
suage or  tenement  in  good  repair  ;  and  after 
her  decease,  I  give  and  devise  the  same  to 
mj  grand-daughter  Marv  Ann  Parker, 
daughter  of  the  said  Ann  Parker,  her  heirs 
and  assigns  for  ever." 

For  &e  plaintiff  it  was  proved,  that  his 
father  purchased  the  premises  occupied  by 
him  in  1791,  and  buiiit  the  house  occupied 
by  the  defendant ;  that  the  father  had  been 
in  the  occupation  of  the  plaintiff's  house 
from  the  time  of  the  purchase  until  four 
vears  previously  to  the  trial,  during  which 
latter  period  they  had  been%xmpied  by  the 
plamtiff ;  that  both  he  and  his  fiither  had 
occupied  and  used  the  coal-cellar ;  that  it 
was  divided  from  the  defendant*s  premises 
by  a  partition ;  and  that  the  entry  to  it  was 
on  the  plaintiff's  side ;  and  that  the  defen- 
dant knocked  down  the  partition  for  the 
purpose  of  making  a  staircase.  The  de* 
fendant  then  called  witnesses  to  show  that 
the  whole  of  the  cellar  was  within  the 
boundary  of  his  house ;  and  that  the  par* 
tition  was  put  up  by  the  plaintiff's  &ther 
for  a  mere  temporary  purpose ;  and  was 
about  to  call  otners  to  substantiate  these 
facts ;  but  the  Lord  Chief  Baron  interposed, 
and  observed  that  sUch  testimony  was  un- 
necessary, as  the  only  question  was  upon 
the  construction  of  the  will,  and  what  the 
testator  had  devised ;  and  he  was  of  opinion 
that  the  will  would  pass  to  the  plaintiff, 
whatever  was  in  the  occupation  of  his  fiither 
at  the  time  it  was  made ;  and  he  told  the 
jury,  that  the  only  question  for  their  con- 
sideradon  was  the  fact  of  occupation,  which 
on  the  part  of  the  plaintifi)  rested  on  proof, 
and  for  the  defendant,  on  argument  only ; 
and  the  jury  accordingly  found  a  verdict 
for  the  plaintiff. 

Mr,  Serjeant  JVUde,  in  the  last  term,  ob- 
tained a  rule  ntf  i,  that  this  verdict  might  be 
set  aside,  and  a  new  trial  granted  on  two 
grounds  :  first,  that  some  of  the  defendant's 
witnesses  had  been  improperly  excluded ; 
and,  secondly,  on  a  misdirection  of  his 
Lordship  to  the  jury. 

Mr.  Serjeant  Toddy  was  now  about  to 
show  cause,  when  the  Court  called  on  Mr. 
Serjeant  Wilde  to  support  his  rule. 

The  witnesses,  who  were  about  to  prove 
that  the  coal-house  was  within  the  boundary 
Vol.  III.  C.  P. 


of  the  defendant's  premises,  Were  impro- 
perly rejected,  and  the  fact  of  occupation 
was  wrongly  left  to  the  jury.  The  mere 
occupation  was  not  sufficient  to  establish  to 
whom  the  cellar  belonged.  The  devise  to 
the  testator's  daughter  was  a  front  messu- 
age, with  the  appurtenances,  then  in  the 
occupation  of Edwards.  The  occu- 
pation was  mere  matter  of  description,  and 
no  more  passed  to  the  plaintiff  than  origi- 
naUy  belonged  to  the  freehold  ;  and  whe- 
ther the  ceUar  was  a  parcel  of  that  freehold 
or  not,  depended  on  whether  it  was  within 
the  boundary  of  the  plaintiff's  house.  In 
Paul  V.  Paulf  (1)  it  was  held,  that  lands  at 
C,  in  the  tenure  of  A  B,  devised  by  will, 
comprised  woods  and  timber  excepted  in 
a  lease,  the  clause  (in  the  tenure  of  A  B,) 
being  mere  words  of  additional  descrip- 
tion. Li  Goodtitle  d,  Radford  v.  Southern^ 
(St)  where  a  testator  devised  all  that  his  farm 
called  Trogues  Farm,  then  in  the  occupation 
of  A.  C.  it  was  held  not  to  be  necessarily 
limited  to  the  lands  of  Trogues  Farm,  in  the 
occupation  of  A.  C. ;  but  might  be  shown  by  . 
evidence  to  extend  to  other  lands  of  Trogues 
Farm,  not  in  his  occupation.  So  here  it 
might  have  been  shown  to  which  house  the 
celktr  originally  belonged,  and  it  should 
have  been  left  to  the  jury,  whether  it  was 
parcel  of  the  one  or  the  other.  That  was 
properly  a  question  of  law  depending  on 
the  construction  of  the  will.  In  Doe  d, 
Browne  v.  Greening,  (3)  where  a  testator 
devised  all  the  estates  and  interest  which  he 
had  or  could  claim  of  or  in  any  lands  or 
tenements  at  Coscomb,  it  was  held,  that 
evidence  was  not  admissible  ihat  another 
estate,  not  at  Coscomb,  was  formerly  with- 
in, and  had  been  ever  since  enjoyed  with 
the  estate  at  Coscomb,  in  order  to  show 
that  it  passed  under  the  devise.  The  same 
point  was  in  principle  determined  in  Doe  d. 
Chichester  v.  Oxendon,{^)  Here,  however, 
the  coal-cellar  was  not  appendant  to  the 
plaintiff's  house,  and  the  only  question  is, 
whctlier  it  was  intended  to  pass  Uf  him  un- 
der the  terms  of  the  will.  In  Donm  v.  Down^ 
(5)  where  a  testator  devised  his  messuage, 
fidrm,  &c.  caHed  C.  Farm,  situate  in  or  near 

(1)  lSirW.Bl.J55. 
{%)  1  M.  &  S*  999. 

(3)  5  M.  &  S.  171. 

(4)  3  Taunt.  147. 

(5)  7  Taunt.  345,  6.  c.  1  Moore,  80. 
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the  parishes  of  D.  W.  and  T.,  then  on  lease 
to  F.  at  a  yearly  rent.  It  was  held,  that  a 
close  in  the  parish  of  D.  theretofore  arahle, 
and  part  of  C.  Farm,  and  occupied  with  it 
hy  the  lessee  thereof,  hut  for  thirty-three 
years  past  sown  with  acorns,  and  occupied 
by  the  owner,  and  excepted  out  of  two 
leases  of  C.  Farm — one  prior,  the  other  sub- 
sequent to  the  date  of  the  devise — passed 
by  it  as  parcel  of  C.  Farm.  So  here,  the 
celhur  might  pass  to  the  testator's  eldest 
daughter,  although  severed  from  the  former 
occupation  or  enjoyment;  and  as  the  unity 
of  possession  was  originally  in  the  testator, 
the  only  question  is,  to  whom  the  cellar  in 
dispute  belonged,  which  will  depend  on 
the  terms  of  the  will,  and  not  the  mere  cir- 
cumstance of  occupation  at  the  time  it  was 
made. 

By  the  Court. — ^If  the  decision  we  are 
now  about  to  ponounce,  would  interfere 
with  any  previous  authorities,  we  should 
pause  before  we  came  to  a  final  determina- 
tion; but  all  the  cases  which  have  been 
cited  in  support  of  the  application  for  a  new 
trial,  are  distinguishable  from  the  present 
in  facts  and  circumstances.  In  Doe  d,  nronme 
V.  Gngeningf  the  testator  devised  "  all  the 
estate  and  interest  whatsoever,  which  he 
had  or  could  claim  of  or  in  any  lands,  tene- 
ments, and  hereditaments  at  Coscomb; 
and  evidence  was  offered  to  show,  that  an- 
other estate,  not  at  Coscomb,  was  appended 
to  it.  The  same  question  was  raised  in 
Doe  d,  Chichester  v.  Oxendonf  where  the 
testator  devised  his  estate  of  Ashton.  In 
both  these  cases  there  was  a  local  descrip- 
tion of  the  property,  by  which  the  testators 
showed  that  they  did  not  intend  that  lands 
out  of  the  boundmes  of  those  estates,  should 
pass  ;  and  aU  the  Courts  there  decided  was, 
that  no  evidence  could  be  received  to  give 
a  different  sense  to  words  properly  denoting 
a  local,  and  not  a  general  description. 
Whether  parol  evidence  can  be  received  to 
authorize  a  court  of  law  to  ascertain  a  local 
boundary,  is  now  under  consideration  in  a 
case  in  die  House  of  Lords.  Here,  how- 
ever, there  is  no  local  limit,  nor  has  any 
evidence  been  improperly  rejected.  In  Paul 
V.  Paulf  the  testator  devised  lands  by  the 
description  of  his  &rm  at  Bevington,  in  the 
tenure  and  occupation  of  A  B,  in  whose 
lease  there  was  an  exception  of  the  woods 
and  timber ;  and  it  was  held  that  they  pass- 


ed under  the  will,  the  words  ''  in  the  tenure 
and  occupation  of  A  B,"  being  only  words 
of  additional  description,  afber  the  property 
had  been  sufficiently  designated  by  the 
words  "  at  Bevington."  There  the  ques- 
tion was  between  the  devisee  and  heir  at 
law ;  and  that  decision  was  perfectly  right, 
as  the  testator  intended  that  all  his  farm  at 
Bevin^n  should  pass.  So  in  Down  v. 
Dofvn,  the  testator  devised  his  farm  and 
lands  called  C.  Farm,  and  the  question  was* 
whether  lands,  which  had  been  separated 
from  the  farm,  but  which  had  formerly 
belonged  to,  and  been  occupied  with  it, 
would  pass  by  the  devise  as  parcel  of  the 
frmn.  There  the  leases  were  the  stroi^est 
possible  evidence  to  show  of  what  the  farm 
originally  consisted,  for  the  locus  in  qua 
was  excepted,  and  which  proved  that,  had 
it  not  been  for  that  exception,  it  would  have 
passed  under  the  devise  of  the  fiirm.  There, 
too,  the  title  w^as  set  up  by  th%  heir  at  law. 
.The  case  of  Goodtitle  d.  Radford  v.  Southern^ 
is  not  favourable  to  the  defendanL  There 
the  devise  was  of  "  all  that  my  pum  called 
Trogues  Farm,  now  in  the  occupation  of 
A.  C. ;"  and  it  was  held  to  be  not  neces- 
sarily limited  to  the  lands  of  Trogues  Farm, 
in  the  occupation  of  A.  C. ;  but  mi^t  be 
shown  by  evidence  to  extend  to  other  lands 
of  Trogues  Farm,  not  in  his  occupation ; 
and  Lord  EUenborough  there  said,  '*  parcel 
or  no  parcel  is  always  a  question  for  a  lury.'* 
So  here,  if  the  Lord  Chief  Baron  left  it  to 
them  to  say,  whether  the  cellar  in  questioQ 
was  parcel  or  no  parcel,  viz.  whether  it  be- 
longed to  the  premises  devised  to  the  plaiur 
tiff*  or  the  testator's  eldest  daughter,  it  wonld 
have  fallen  precisely  within  that  case  ;  and 
although  perhaps  the  best  way  of  leaving  it 
to  the  jury  would  have  been,  whether  it  was 
parcel  of  the  one  house  or  the  other,  yet  a 
mere  inaccuracy  must  not  avail,  fi>r  if  a 
case  be  left  in  substance  it  is  sufficient; 
and  it  appears  from  the  language  of  Lord 
EUenborough  in  delivering  his  judgment  in 
Goodtitle  v.  Southern,  that  it  was  altogetfaer 
a  question  of  evidence  as  to  what  was  in* 
tended  to  pass  by  the  will ;  and  evidence 
has  been  let  in  here  to  show  the  state  of  the 
pr(^rty  at  the  time  of  the  devise,  and  which 
was  the  only  question  to  be  detennmed. 
If  the  second  devise  had  stood  alonei  it 
might  have  fiJlen  within  the  case  of /Wif  ▼. 
Paul,  and  the  occupatioh  of  Edwards  BUght 
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have  been  deemed  mere  words  of  descrip- 
tion ;  but  it  is  a  well  known  and  established 
rule,  that  the  Court  must  look  at  the  whole 
of  the  will,  and  tlie  situation  of  the  testator 
at  the  time  of  making  it.  He  was  the  owner 
of  both  the  houses,  and  had  a  right  to 
divide  and  give  them  as  he  pleased.  In  the 
first  clause  of  his  will  he  says,  "  I  give  and 
devise  to  my  eldest  son  Robert  Press,  all 
that  my  freehold  messuage  or  tenement, 
situate  in  the  parish  of  the  Holy  Trinity,  in 
Cambridge,  wherein  he  now  lives,  with  the 
yard,  back  estate  and  premises  thereto  be- 
longing, part  of  which  is  now  in  my  own 
occupation,  and  another  part  thereof  is  in  the 
occupation  of  Mr.  Chapel  and  Mr.  Moore, 
to  hold  the  said  messuage  or  tenement, 
hereditaments  and  premises,  with  the  ap- 
purtenances thereto  belonging,  unto  my 
said  son,  his  heirs  and  assiens."  If  we  were 
to  stop  here,  and*  find  wat  the  testator, 
whilst  he  was  in  possession,  had  used  the 
coal-cellar  with  the  house,  there  can  be  no 
doubt  of  his  intention  that  it  should  pass  ; 
but  he  goes  on  thus :  '*  Also  I  give  and  de- 
vise unto  my  eldest  daughter  Ann  Parker, 
sl\  that  my  freehold  fi'ont  messuage  or  tene- 
ment in  King-street,  in  the  said  parish  of 
the  Holy  Trinity,  witli  the  appurtenances 
thereto  belonging,  now  in  the  occupation  of 
■  Edwards,  witli  a  right  of  way  and 
passage  from  time  to*  time,  and  at  all  times 
unto,  out  of,  and  fi'om  the  yard  adjoining 
to  the  same,  and  the  use  of  the  pump  and 
privy,  being  in  the  said  yard,  to  hold  the 
said  messuage  or  tenement,  and  heredita- 
ments, with  the  appurtenances  thereto  be- 
longing, unto  my  said  daughter,  for  and 
during  her  natural  life."  It  has  long  been 
decided,  that  where  there  are  two  clauses 
in  a  will,  inconsistent  with  one  another,  the 
latter  must  in  general  prevail;  but  the 
Court,  where  they  can  possibly  do  so,  must 
construe  them  both,  so  as  to  make  them 
available  and  reconcileable  with  each  other. 
This  may  be  done  here,  if  the  words  in  the 
latter  clause,  "  now  in  the  occupation  of 
Edwards,"  are  any  thing  more  tlian  a  mere 
description  of  the  property,  or  if  tliey  can 
be  taken  to  show  that  the  testator  intended 
to  give  all  the  house  and  premises  he  him- 
self occupied,  and  wherein  his  son  resided 
at  the  time  of  making  his  will,  by  the  first 
dause,  and  the  remainder  to  his  eldest 
daughter,  under  the  second.    If  they  are 


considered  as  words  of  quantity,  the  two 
clauses  would  be  perfectly  reconcileable. 
But  there  are  other  words  which  show  that 
the  testator  did  not  mean  to  give  the  whole 
of  the  house  to  his  eldest  daughter,  but  that 
part  only  which  was  occupied  by  Edwards. 
If  he  had,  he  would  not  have  used  the  words 
"  with  a  right  of  way  and  passage  from  the 
yard,  and  the  use  of  the  pump  and  privy 
therein."  He  intended  to  give  his  son  a 
comfortable  enjoyment  of  the  house  he  then 
occupied,  and  to  allow  his  daughter  the 
right  of  way  and  use  of  the  pump.  He  was 
aware  of  what  he  was  doing ;  and  in  the 
former  clause  gave  the  house  to  his  son,  and 
all  the  premises  thereto  belonging,  as  he  had 
been  accustomed  to  enjoy  it,  and  all  the 
appurtenances  used  therewith ;  and  his  eld- 
est daughter  was  to  have  the  house,  as 
occupied  by  Edwards,  with  the  right  of  way 
and  use  of  the  pump.  The  testator  having 
divided  the  property  himself,  he  intended 
to  dispose  of  it  in  the  way  it  was  then  oc- 
cupied, and  according  to  the  actual  pos- 
session. The  cause  of  Doe  d,  Clements  v. 
Collins  (6)  appears  to  bear  a  strong  resem- 
blance to  the  present.  There  the  testator, 
beine  a  tenant  for  years  of  a  house,  garden^ 
stabks,  and  coal-pen,  bequeathed  the  house 
he  lived  in  and  garden  to  H.  C. ;  and  it 
was  held,  tliat  the  stables  and  coal-pen, 
occupied  by  the  testator,  together  with  the 
house,  passed  without  being  expressly 
named,  although  he  used  them  for  tlie  pur- 
poses of  trade,  as  well  as  for  the  conveni- 
ence of  liis  house.  And  Mr.  Justice  Ashurst 
there  said,  '*  the  testator's  intention  appears 
to  have  been  to  give,  by  the  bequest  of  his 
house,  any  thing  which- was  in  his  occupa^ 
tion,  as  proper  and  convenient  for  the 
occupation  of  the  house ;"  and  although  he 
expressed  a  difficulty  as  to  the  coal-pen, 
yet  he  said,  as  no  proof  was  given  to  snow 
that  it  had  ever  been  annexed  to  any  other 
tenement,  that  a  very  slight  degree  of  evi- 
dence was  sufficient  for  the  purpose  of 
showing  that  it  should  pass  with  the  house. 
So  here  the  testator  used  the  cellar  with  the 
house  he  then  occupied,  and  it  must  be  con- 
sidered as  appurtenant  thereto,  and  more 
particularly  so,  as  he  was  originally  in  pos- 
session of  both  houses,  and  intended  to  leave 
them  as  they  were  respectively  occupied  at 

(6)  2  Term  lUp.  496. 
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the  time  of  making  his  will.    This  rule  must 
therefore  he 

Discharged, 


WARRINGTON  r.  SAMMELL. 


1825.     \ 
Feh9.    > 

The  Court  rvill  not  enlarge  the  time  for 
hail  to  render  their  principal^  on  the  ground 
that  Ite  was  so  ill,  that  he  could  not  be  re-' 
moved  without  endangering  his  life* 

Mr.  Serjeant  A  dams  f  on  a  former  day, 
obtained  a  rule  nm,  that  the  time  for  the 
bail  to  render  the  defendant  might  be  en-* 
larged»  on  an  affidavit,  which  stated  tliat  he 
was  in  an  extreme  state  of  illness  ;  and  that 
his  life  woiild  be  endangered,  if  he  were 
removed. 

Mr,  Serjeant  Wilde  now  showed  cause, 
and  relied  on  the  cases  of  )^^n  v.  Petty, (X) 
and  QrarU  v.  Fogan,{%) 

The  Comt  held  these  cases  to  be  ex- 
pressly in  point,  and  ordered  the  rule  to  be 
discharged. 

Rtde  discharged* 


F  b     9       \      TINGLE  V.  EOSTOKa 

A  writ  of  accedas  ad  curiam  does  not  lie 
to  this  Court  from  the  Shield  Court  of 
Reauests* 

Mr,  Serjeant  fVilde  having,  on  a  former 
day,  obtained  a  rule  nisi,  that  a  writ  of 
accedas  ad  curiam,  from  the  Court  of  Re- 
quests at  Sheffield,  might  be  set  aside,  on 
the  ground  that  it  had  been  issued  impro« 
perly. 

Mr.  Serjeant  Peake  now  showed  caus6, 
and  submitted  that  writs  of  this  description 
had  been  frequently  sued  out,  previously  to 
the  decision  of  this  Court  in  the  late  case  of 
Scott  V.  Bye ;  (1)  and  that  the  present  writ 
had,  in  pomt  of  fact,  been  issued  before  that 
case  was  determined.  There,  however,  the 
question  turned,  as  to  the  jurisdiction  of 
this  Court  on  a  writ  of  &lse  judgment; 
and  although  Dr,  GroertoeU^s  ease  was 
relied  on,  to  show  that  such  a  writ  did  not 

<1)  4  Caat,  102. 
(<)  Id.  189. 
(l)  Ante,  p.  30. 


lie  from  a  court  of  requeaU  established  by 
statute,  a  fortiori  the  writ  of  accedas  is  the 
proper  mode  of  proceeding,  and  more  par- 
ticularly so,  as  the  court  below  is  not  a 
court  of  record : — ^but 

The  Court  tirere  of  opinion  that,  inde- 
pendently of  the  case  of  Scott  v.  Bye,  this 
writ  could  not  be  supported  on  the  prin- 
ciple laid  down  in  Dr,  GroenveU's  case, 
that  a  certiorari  was  only  grantabld  in  order 
to  ascertain  whether  the  court  below  was 
acting  within  the  scope  df  its  jurisdiction ; 
and  that  if  it  had  exceeded  it,  prohibition 
was  the  proper  remedy ;  and  that  in  cases 
where  the  jurisdiction  did  not  exceed  40s* 
or  51,  it  was  absurd  to  apply  for  either. 
But  as  ^the  present  writ  was  sued  out  be- 
fore the  decision  in  Scott  v.  Bye,  the  rule 
was  made 

Absolute,  but  without  costs. 


>.9.  3 
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Where,  m  an  action  for  use  and  occupa* 
tion,  it  was  found  that  the  dtfendant  said 
that  he  had  taken  the  premises  for  wUck  the 
action  was  brought,  and  thai  he  aftermards 
paid  for  the  repairs,  but  that  his  brother  had 
continually  occupied  them,  andpai^  the  rent  tof 
der  a  distress  made  by  the  pUwUiff,  and  that  no 
rent  had  etier  been  demandedfrom  the  defen* 
dant,  and  it  was  left  to  the  jury  whether  the  de*^ 
fendant  took  the  premises  for  himself  or  his 
brother,  and  they  found  a  verdict  for  the 
defendant — The  Court  granted  a  new  trial* 

This  was  an  action  for  use  and  occupa* 
tion.     The  defendant  pleaded  the  general 


issue. 


At  the  trial,  before  Mr.  Justice  Park,  at 
Guildhall,  at  the  sittings  after  the  last  term, 
a  witness  was  called  for  the  plaindfi^  who 
proved  that  the  defendant  had  told  him, 
that  he  had  taken  the  cottage  (for  the  oocq- 
pation  of  which  this  action  was  brougfatl 
and  that  he  intended  to  make  some  consi^ 
derable  alterations  in  it,  and  that  he  after- 
wards saw  the  defendant  on  the  premises 
several  times,  and  that  he  appeared  to  be 
giving  directions  to  the  workmen ;  and  ano^ 
ther  witness  proved,  that  he  was  employed 
bv  the  defendant  to  do.  the  reaaiira,  and 
that  he  had  been  paid  by  him.     The  de&n* 
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dant  resided  in  Nicholas-lane,  Lombard- 
street  ;  and  it  was  proved  for  him,  th^t  no 
demand  of  rent  had  ever  been  made  on 
him,  by  the  plaintiff,  for  the  cottage  ;  that 
the  defendant's  brother  had  continnally 
resided  there  ;  and  that  the  defendant  him- 
self had  never  a  cowitry  house,  nor  lived 
out  of  the  city ;  and  that  two  distresses  had 
been  made  for  rent,  which  were  satisfied 
by  the  defendant's  brother. 

The  learned  Judge  was  of  opinion,  that 
under  these  circumstances,  it  might  be  fairly' 
presumed  that  the  defendant  took  the  cot- 
tage for  his  brother,  and  the  jury  accord- 
ingly found  a  verdict  for  him. 

Mr.  Serjeant  WUde^  on  a  former  day  in 
this  term,  moved  for  a  rule  nist  to  set  it 
aside,  and  that  a  new  trial  might  be  granted, 
on  two  grounds : — first,  a  misdirection  by 
the  learned  judge  ;  and  secondly,  as  being 
against  evidence. 

Mr.  Serjeant  Vaughan  now  showed  causes 
and  submitted,  that  as  the  defendant's  bro- 
ther had"  continually  occupied  the  cottage 
from  the  time  it  was  let  by  the  plaintin^ 
and  that  as  no  distress  had  been  made  on 
the  defendant,  but  on  his  brother,  who 
alone  had  satisfied  the  rent  due,  it  was 
8u£Scient  evidence  of  a  tenancy  by  him. 

Mr.  Serjeant  WUde^  in  support  of  his 
rule,  insisted  that,  as  the  plaintin  had  made 
out  a  prwid  facie  case,  and  the  defendant 
himself  had  admitted  that  he  had  taken  the 
cottage  and  aflerwards  paid  for  the  repairs 
done  to  it,  it  should  not  have  been  left  to 
the  jury  to  say  whether  it  was  taken  for  his 
broUier  or  not.  There  was  no  evidence  to 
show  that  the  defendant  acted  as  the  agent 
of  his  brother,  or  that  the  cottage  was  taken 
for  him. 

The  Court  were  clearly  of  opinion,  that 
there  was  no  misdirection  of  the  learned 
Judge  to  the  jury.  The  defendant  might 
have  taken  the  cottage  for  himself  or  a 
third  person.  He  paid  no  rent,  and  the 
defendant's  brother  alone  occupied  it.  He 
might  have  been  called  as  a  witness.  At 
all  events,  there  is  sufficient  doubt  on  the 
evidence  adduced  at  the  trial,  to  send  the 
eause  down  to  a  re-hearing,  when  the  whole 
of  the  facts  might  be  laid  before  a  jury. 
Rule  abioUaefar  a  new  trial* 


1825 
Feb 


25.     ") 
.10.  S 


STORTON  V,  TOMLIKS  AND 
ANOTBER4 


The  Court  will  not  order  an  anrtvity  deed 
and  other  securities  on  which  it  is  founded 
to  he  delivered  up  to  be  cancelled^  although 
void  under  the  statute  17  Geo,  3.  c.  26  ;  hut 
will  only  set  aside  the  warrant  of  attorney 
and  judgment  entered  up  thereon,  although 
one  of  the  grantors  was  an  infant  at  the  time 
of  tJie  grant,  and  although  there  were  two 
grantees  J  and  it  appeared  on  the  face  of  the 
memorial  that  there  was  but  one  only, 

Mr,  Serjeant  Onslon,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause,  why  the  judgment 
which  had  been  entered  up  on  a  warrant  of 
attorney,  for  securing  the  annuity  which 
had  been  granted  by  the  defendants  in  this 
cause,  might  not  be  set  aside,  and  the  deed 
and  other  securities  on  which  the  annuity  was 
fi>unded,  might  be  delivered  up  to  be  can- 
celled, on  the  grounds — first,  that  one  of 
the  defendants  was  a  minor  at  the  time  the 
annuity  was  granted  ;  secondly,  that  there 
were,  in  feet,  two  ^Rntees,  although  it 
appeared,  on  the  &ce  of  the  deed,  that 
there  was  only  one  ;  and  thirdly,  tlfat  the 
memorial  had  not  been  properly  enrolled, 
according  to  the  statute  17  Geo.  S.,  the 
annuity  having  been  granted  previously  to 
the  passing  of  the  53  Geo.  3»  c.  141. 

Mr.  Serjeant  Wilde  now  showed  cause, 
and  submitted,  that  although  one  of  the 
grantors  might  have  been  an  infant,  it  was 
no  ground  to  avoid  the  annuity,  as  against 
the  other;  and  though  it  might  have  been 
granted  by  two  grantees,  although  one  onlv 
appeared  on  the  face  of  the  memorial,  still 
that  the  Court  had  no  autliority  to  order 
the  deed  and  other  securities  to  be  cancelled ; 
but  that  their  jurisdiction  must  be  confined 
to  vacating  the  judgment  on  the  warrant  of 
attorney;  and  he  relied  on  the  case  of 
Dalmerv.  Barnard, {})  where  it  was  held, 
that  it  was  necessary  to  state  in  the  deed, 
that  the  consideration  money  was  paid  by 
an  agent  on  behalf  of  the  principal ;  but  as 
it  was  stated  that  it  was  paid  by  the  prin- 
cipal, the  Court  made  the  rule  absolute  as 
far  as  regarded  the  vacating  of  the  warrant  of 
attorney  and  judgment,  but  discharged  it  as 


(1)  V  Term  lUp.  248. 
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to  the  deed.  So  in  Ex  parte  Chester^  (2) 
where  a  bond  and  warrant  of  attorney  were 
given  to  confess  a  judgment,  and  the  date 
of  the  latter  was  not  set  forth  in  the  memo- 
rial»  the  Court  would  only  set  aside  the 
warrant  of  attorney ;  and  in  The  Duke  of 
Bolton  Y.  fVilliamSf{S)  Lord  Loughborough 
said,  "  the  courts  of  common  law,  which  will 
upon  their  general  jurisdiction  enter  into 
the  validity  of  the  warrant  of  attorney  or 
judgment,  upon  motion,  in  the  particular 
application,  under  the  act  17  Geo.  3.,  will 
only  set  aside  the  judgment  or  execution, 
or  vacate  the  warrant  of  attorney,  but  their 
jurisdiction  does  not  extend  to  ordering  the 
bond  to  be  delivered  up ;  and  if  ever  done, 
it  has  been  done  inadvertently.**  That  dis- 
tinction was  adverted  to  in  the  case  of 
Ex  parte  Ansell;  (4)  and  in  Symonds  v.  Co- 
hcume^  (5)  the  Court  said,  that  they  would 
not  order  an  annuity  bond  to  be  delivered 
up  to  be  cancelled,  mr  want  of  a  memorial, 
pursuant  to  the  statute  17  Geo.  3.,  but  that 
the  motion  should  have  been  to  stay  the 
proceedings. 

Mr,  Serjeant  Onslow,  in  support  of  his 
rule,  submitted,  that  all  the  securities,  as 
well  as  the  contract  itself,  was  ^uo  facto 
void ;  and  he  referred  to  Blackstone*s  Com- 
mentaries, vol.  ii.  p.  462,  where  it  is  stated, 
that  in  cases  of  coUusive  practices  respect- 
ing the  consideration  of  an  annuity,  the 
Court  in  which  any  action  is  brought,  or 
judgment  obtained  upon  such  collusive 
security,  may  order  the  same  to  be  can- 
celled, and  the  judgment,  if  any,  to  be 
vacated ;  and  also,  that  all  contracts  for  the 
purchase  of  annuities  from  infents  shall 
remain  utterly  void,  and  be  incapable  of 
confirmation  afler  such  infants  arrive  at 
the  a^  of  maturity ;  and  in  Williams  v. 
Hockm,  (6)  this  Court  set  aside  the  bond 
and  other  securities  fi)r  an  annuity,  after  a 
lapse  of  six  years,  for  two  of  which  it  had 
been  paid,  on  the  ground  that  the  consider- 
ation money  was  not  the  property  of  A  B, 
as  stated  in  the  securities,  but  of  C  D,  and 
that  the  name  of  the  person  on  whose  be- 


(f)  4  Term  Hep.  694. 
(3)4" 


Brown's  Chancery  Cases,  310.  8.c.  f  Ves. 
Jan.  154. 

!'4)  1  Bos.  and  PolL  66,  a. 

Id.48f. 
(6)  8  Taunt.  435. 


half  the  money  was  paid  was  not  truly  set' 
forth  in  the  receipt  thereon,  CD  being  aJive, 
and  having  claimed  the  consideration  and 
annuity  as  his  own. 

By  the  Court, — 'This  is  an  application  to 
us,  to  set  aside  the  deed  and  other  securities 
on  which  the  annuity  in  question  is  found- 
ed ;  but  we  can  only  exercise  a  jurisdic- 
tion over  the  warrant  of  attorney  and  judg- 
ment which  has  been  entered  up  thereon, 
as  we  have  an  equitable  jurisdiction  over 
the  latter,  but  none  as  to  the  deeds,  except 
in  cases  of  contracts  with  infants,  under  the 
sixth  section  of  the  statute ;  and  all  the  pre- 
vious authorities  warrant  this  conclusion. 
In  Oarrod  V.  Sanders,(7)  the  Court  held, 
that  a  bondfde  purchaser  could  not  apply 
to  the  Court  to  have  the  security  for  the 
payment  of  an  annuity  delivered  up  to  be 
cancelled,  because  the  memorial  required 
by  the  17  Geo.  3.  was  not  duly  registered. 
In  Hart  v.  Lovelace,  (8)  Lord  Kenyon  ex- 
pressed a  doubt,  whether  all  the  instm- 
ments  given  to  secure  an  annuity  could  be 
set  aside,  because  one  only  was  not  properly 
registered;  and  his  Lordship  observed,  that 
the  cases  on  this  subject  were  nor  recon- 
cileable.  Although,  in  Ex  parte  Ansell,  this 
Court  made  a  rule  absolute  to  set  aside  the 
annuity  deed  and  other  siecurities,  on  the 
grounos  that  the  terms  and  conditions  of 
the  redemption  were  not  set  forth  in  the 
memorial ;  yet,  in  a  note  subjoined  by  the 
reporters,  ailer  referrii^  to  the  cases  of 
Ex  parte  Chester,  and  The  Duke  of  Bolton 
v.  Jrilliams,  they  doubted  whether  the  rule 
in  Ex  parte  Ansell  was  not  made  absolute 
in  the  form  in  which  it  was  moved,  through 
inadvertence ;  and  in  Symonds  v.  Coboume, 
the  Court  refused  to  order  an  annuity  bond 
to  be  delivered  up  to  be  cancelled,  for  want 
of  a  sufficient  memorial ;  and  Lord  Chief 
Justice  Eyre  even  doubted  whether  ]^o- 
oeedings  could  be  stayed  on  the  IxMid  in 
such  a  case. 

The  Court  of  Exchequer  have  proceeded 
on  the  same  principle,  and  refused,  on  mo- 
tion, in  the  cases  of  Appleby  v.  Sfnith,{9'\ 
and  Jefferies  v.  The  Duchess  of  Athol,  (10) 
to  order  the  securities  to  be  delivered  up  for 


\ 


7)  6TeiinBe|i.40S. 

8)  Id.  476. 

9)  3  Anst.  865. 
(10)  Id.  n. 
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an  omission  in  the  memorial ;  but  said,  that 
they  could  only  set  aside  the  warrant  of 
attorney  and  judgment. 

On  these  authorities,  as  well  as  on  prin- 
ciple, the  first  part  of  this  rule,  which  relates 
to  the  judgment  and  warrant  of  attorney 
must  be  maide  absolute ;  and  the  latter  part 
of  it,  as  to  setting  aside  the  deed  and  other 
securities,  must  be  discharged. 


1825.    *> 
eb.  10.  3 


PRTCE  AND  ANOTHER  V. 
WILKINSON. 


Feb 

Wliere  the  defendant  employed  the  plaintiffs 
to  sell  an  advowsotij  subject  to  his  own  in-' 
cuimbencff,  and  they  being  unable  to  do  so^ 
applied  to  an  attorney^  by  whom  a  sum  was 
ultimately  raised  by  way  of  mortgage^  but  the 
plaintiffs  interfered  no  further  in  the  tranS" 
action  :—;'Held,  that  they  were  to  be  consi- 
dered as  drivers  of  a  bargain,  within  the  sta- 
tute 12  Annct  Stat.  2.  c.  16.  «.  2.,  and  con- 
sequently could  only  recover  at  the  rate  of  5s, 
per  cent,  by  way  of  commission^  for  causing 
the  loan  to  be  negotiated. 

This  was  an  action  of  assumpsit.  The 
first  count  of  the  declaration  stated,  that  the 
defendant  was  indebted  to  the  plaintiffs  in 
l,000i.,  for  the  work  and  labour,  joumies 
and  attendance  of  the  plaintiffs,  by  them 
done  and  performed,  as  the  agents  of  the 
defendant,  and  on  his  retainer,  and  for  cer- 
tain commission  and  reward  due  and  paya- 
ble, from  the  defendant  to  the  plaintim  in 
respect  thereof.  To  this  was  added,  a  quan- 
tum meruit  and  the  usual  money  counts. 

The  defendant  suffered  judgment  by  de- 
fault. 

On  a  writ  of  inquiry  being  executed 
before  the  Secondary,  on  the  1  dth  December 
last,  it  appeared  that  the  plaintiffs  sought 
to  recover  105/.,  being  a  commission  of  2^ 
per  cent.,  for  procuring  for  the  defendant 
the  loan  of  4,200/.  on  mortgage  of  an 
advowson,  of  which  he  was  the  then  incum- 
bent. That  the  defendant,  being  desirous 
of  disposing  of  it,  subject  to  his  own  incum- 
bency, employed  the  plaintiffs  to  sell  it; 
that  they,  having  failed  in  their  attempts  to 
do  so,  represented  to  the  defendant  that  they 
could  procure  him  the  money  he  wanted, 
upon  mortgage ;  and  that,  with  his  know- 
ledge and  approbation*  they  entered  into 


negotiations  with  several  solicitorsi  which 
at  first  proved  ineffectual ;  but  that  even- 
tually a  loan  of  4,200/.  was  negotiated, 
without  any  further  interference  by  the 
plaintiffs.  In  support  of  their  claim  for 
commission,  the  plaintiffs  produced  several 
letters  before  the  Secondly,  written  firom 
the  defendant  to  them,  and  showing  a  cor- 
respondence from  August,  1823,  to  Janu- 
ary, 1824,  and  in  one  of  which  the  defen- 
dant stated,  that  he  certainly  would  not 
object  to  the  plaintiffs'  terms  of  2^  per 
cent.,  if  they  would  finish  the  business 
speedily.  For  the  defendant,  it  was  ob- 
jected, that  this  demand  of  2-}-  per  cent, 
was  illegal,  under  the  statutes  of  usury, 
12  Car.  2.  c.  IS.  s.  d.  and  12  Anne,  stat 
2.  c.  16.  8.2.(1)  which  limit  the  commis- 
sion upon  the  procuration  of  loans  to  5s, 
per  cent.  The  Secondary  was  of  opinion, 
that  the  plaintiffs  were  barred  by  those 
statutes  firom  recovering  more  than  5s,  per 
cent. ;  and  he,  in  his  charse  to  the  jury, 
told  them,  that  if  they  considered  the  work 
and  labour  proved  by  the  plaintiffi  entitled 
them  to  ten  guineas,  which  was  the  extent 
they  could  recover,  being  5s,  per  cent,  on 
4,200/.,  they  must  give  a  verdict  for  that 
sum;  and  if  not,  then  for  anyless  sum  which 
they  might  think  proper.  The  jury  accord- 
ingly returned  a  verdict  for  10/.  10#. 

Mr,  Serjeant  Wilde,  on  an  affidavit  stating 
these  facts,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi,  that  this  inquisition 
might  be  set  aside,  and  a  new  writ  of  in- 
quiry executed,  on  the  ground  of  a  misdirec- 
tion by  the  Secondary  to  the  jury. 

Mr.  Serjeant  Bosanquet  now  showed  cause, 
and  relied  on  the  statute  12  Anne,  c.  16. 
s.  2 ;  and  submitted,  that  under  the  circum- 
stances, the  plaintiffs  must  be  considered 

(1)  By  12  Car.  2.  c.  IS.  ■.  5.  confinned  IS  Anna, 
■tat.  2.  c.  16.  8. 2.  It  18  Enacted,  that  all  and  eTexy 
BcriTener  and  scriTenen,  broker  and  brokers,  aolia- 
tor  and  aolicitors,  driTer  and  driven  of  baigains  Ibr 
contracts,  who  shall,  after  the  S9th  September,  16d0, 
take  or  roceive,  directly  or  indirectly,  any  smn  or 
sums  of  monej,  or  other  reward  or  thing,  for  brokage, 
soliciting,  dnving  or  procuring  the  loan  or  forbearing 
of  any  sum  or  sums  of  money,  over  and  above  the 
imte  or  value  oifive  AUUxtgs  for  the  loan  or  forbear- 
ing of  1001.  for  a  year,  and  so  rateably,  or  above 
twelve  pence  for  the  making  or  renewing  of  the  bond 
or  bill  for  loan,  or  for  forbearing  thereof,  or  for  any 
counter  bond  or  bill  concerning  the  same,  shall  for- 
feit for  every  such  offence  20i.  and  have  impriaan- 
ment  for  half  a  year. 
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as  having  procured  a  loan  in  their  character 
of  brokers,  so  as  to  bring  them  within  the 
terms  of  the  statute ;  and  although  they  did 
not  interfere  after  the  loan  was  negotiated 
for  or  effected,  yet  they  were  the  means 
by  which  it  was  ultimately  procured ;  and 
whoever  is  instrumental  in  forwarding  a 
transaction  of  that  nature,  falls  within  the 
meaning  and  operation  of  the  statute. 

Mr,  Serjeant  Wilde^ia  support  of  the  rule, 
submitted,  that  the  plaintms  did  not  of 
themselves  procure  die  money,  nor  had 
they  done  any  thing  to  bring  themselves 
within  the  contemplation  of  the  statute,  nor 
did  they  fall  within  either  of  the  classes  of 
persons  thereby  contemplated  by  the  legis- 
lature as  brokers  or  drivers  of  bargains. 
They  merely  looked  out  for  persons  who 
were  likely  to  treat  for  the  loan  required ; 
they  were  mere  general  agents,  and  had 
nothing  to  do  with  preparing  the  securities 
by  which  the  loan  was  to  be  negotiated ; 
and  although  a  scrivener  or  solicitor  might 
be  within  the  act,  it  does  not  apply  to  the 
plaintiffs,  who  were  entitled  to  a  remunera- 
tion for  their  trouble  and  expenses  incurred 
by  them  in  endeavouring  to  effect  the 
mortgage. 

By  the  Court. — ^The  plaintiffs  were  ori- 
ginaUy  applied  to  by  the  defendant,  to 
procure  the  sale  of  his  advowson,  subject  to 
his  own  incumbency,  or  to  obtain  an  advance 
of  money  on  it.  The  sale  was  not  accom- 
plished, but  the  plaintiff  endeavoured  to 
procure  a  loan,  and  made  a  charge  accord- 
ingly. It  is,  therefore,  clear  that  they 
assisted  in  procuring  the  loan.  The  ques- 
tion then  is,  whether  they  can  charge  a 
commission  of  2^  per  cent,  or  must  be  con- 
fined to  5s.  for  their  service  or  interference? 
It  is  unnecessary  to  decide  whether  they 
have  been  guilty  of  committing  a  punish- 
able offence ;  it  is  enough,  if  the  trans- 
action in  question  falls  within  the  meaning 
of  the  legislature  at  the  time  the  statute  in 
question  was  passed.  It  is  a  transaction 
against  the  policy  of  the  act,  the  object  of 
which  was  not  only  to  reduce  and  settle  the 
rate  of  interest,  but  to  protect  persons  in 
distress,  who  might  require  the  assistance 
of  money-brokers  and  others,  and  provide 
against  the  extortionate  impositions  to  which 
they  might  otherwise  be  exposed.  The 
second  section  mentions  drivers  of  bargains. 
The  plaintiffs  are  persons  of  that  descrip- 


tion, although  they  did  not  drive  Ae  nail  to 
the  head ;  but  they  assisted  in  "finding  out 
a  person  who  would  do  so.  They  therefore 
assisted,  by  allowing  it  to  be  driven,  and  aa 
such,  must  be  considered  as  drivers  of  a 
bargain,  and  who  expect  to  receive  a  com- 
mission or  sum  of  money,  by  way  of  reward 
or  brokerage,  for  soliciting,  drivmg,  or  pro- 
curing the  loan.  They  have  dearly,  not 
only  solicited,  but  been  the  means  of  even- 
tually procuring  the  loan.  If  they  had 
negotiated  it  altogether,  they  could  only 
have  charged  at  the  rate  of  5s.  per  cent. ; 
and  if  they  performed  part  only,  it  would 
be  absurd  to  allow  them  to  charge  more 
than  if  they  had  done  the  whole. 

It  is  of  the  utmost  importance,  that  per- 
sons standing  in  the  situation  of  the  defen- 
dant should  be  protected  against  impro- 
vident bargains,  and  the  law  will  not  allow 
monies  to  be  taken  from  them  which  in  point 
of  justice  belong  to  their  creditors.  Persons 
who  are  engaged  in  these  transactions  are 
not  only  hable  to  lose  the  diarges  agreed  to 
be  paid  them,  but  may  also  be  called  on  to 
suffer  the  penalties  imposed  by  die  act.  It 
cannot  be  contended  for  a  moment^  that  a 
man  may  negotiate  a  loan  to  a  certain  ex- 
tent, and  stop  short  just  before  the  trans- 
acdon  be  completed. 

Rule  ^Uschargedy  m^  costs» 


1825.   *>   WOODLBT  AKD  AKOTHBB  V. 

Feb.  10.  y        browns  anb  yovno. 

The  statuU  1  and  2  Geo.  4.  c.  87.  does 
not  require  a  corn-factor  to  return  the  nan^ 
of  the  person  to  whom  com^  when  joU,  is 
actually  delwered.  The  quantity,  and  the 
persons  Jor  and  to  wham  it  is  sold,  and  the 
prices  being  sifficient  to  satisfy  the  terms  of 
the  statute.  Where,  therefore,  tfie  plaintms, 
as  corn-factors,  returned  that  they  had  sold 
com  to  T,  L.,  and  afterwards  paid  the  last-' 
age  on  the  delivery  of  the  quantity  returned 
as  sold  to  hkn : — Held,  that  they  were  not 
thereby  precluded  from  showing,  that  although 
the  com  was  sold  to  T,  L.,  it  was  delivered 
to  the  defendants,  on  the  condition  that  they 
were  to  hold  it  f&r  the  plaintms,  and  not  to 
part  with  it  to  T.  L.,  until  he  had  paid  for 
it;  and  T,  L.  having  become  bankrupt  whik 
the  com  was  in  the  custody  qf  the  defendakttf 
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on  wkiek  the  fUmtiffs  ttemanded  it  from 
them  : — Held  that  the  plaintiffs  might  main- 
tain tracer  on  the  defrndants  refusing  to  de- 
liver it  up^ 

This  was  an  action  of  trover  for  the  re- 
covery of  a  quantity  of  wheat. 

Plea — Not  guilty. 

At  the  trial  beiore  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  sittings  afler  the 
last  term,  it  appeared  that  the  plaintiffs  were 
oom^factors,  and  the  defendants  lightermen 
and  occupiers  of  extensive  granaries  for  the 
stowing  of  com  brought  to  the  London 
market  for  sale ;  that  on  the  9th  of  August 
last,  the  plaintiffs  sold  a  quantity  of  wheat, 
which  was  then  lying  on  board  three  dif- 
ferent vessels  in  the  river  Thames,  to  one 
Loud,  of  Dover,  for  whom  the  defendants 
were  in  the  general  habit  of  stowing  corn  ; 
that  the  plaintiffs  told  the  defendants  at  tibe 
corn-market  in  Mark-lane,  that  Loud  had 
purchased  the  wheat,  and  that  it  was  to  be 
landed.  But  before  the  delivery  notes  were 
handed  over  to  the  defendants,  the  plaintiffs 
told  them  that  they  were  to  receive  the 
wheat  on  their  account,  and  for  no  one  else, 
and  to  keep  it  for  them  till  Loud  paid  for 
it,  to  which  the  defendants  assented.  The 
delivery  notes  were  addressed  to  the  three 

Sellers. 
S56  qrs»  6  bushels  of  wheat. 
J.  Wightman. 
Edwiuds,  Rajrmond  &  Co. 

W.  Downe  and  J.  Hall 

■ 

On  the  defendants  being  applied  to  by  the 
corn-meter  for  metage,  they  said  that  the 
wheat  was  the  plaintifis'  wheat,  and  that 
they  had  landed  it  for  them.  The  defen- 
dants afterwards  paid  the  corn-inspector  his 
fee  or  lastage  duty  on  the  delivery  of  the 
quantity  of  wheat  returned,  as  sold  to  Loud, 
in  pursuance  of  the  d3rd  section  of  the  sta- 

(IX  By  1  sad  9  Geo.  4.  c  87,  ■.  1$  and  1$,  It  is 
Enacted — Sec.  it,  "That  ereiy  corn-factor  shall 
return,  or  cause  to  be  returned,  on  the  Wednesday 
in  eadi  and  erery  week,  to  the  inspector  of  com- 
returns,  an  account  in  writing,  signed  with  hiaown 
naine,  or  the  name  of  his  known  agent,  of  the  quan* 
titles  of  each  respective  sort  of  mtUh  com  so  l^ 
bim  sold  and  deUvered  during  the  week,  with  the 
prices  thereof,  the  amount  of  every  parcel,  with  the 
total  quantity  and  value  of  each  sort  of  com,  and  by 
what  meaauxe  or  weight  the  saons  was  sold,  with  the 
names  of  the  buyers  thereof,  and  of  the  peraona  lor 
whom  such  com  aha]]  have  been  sold  by  him  respec- 
tively, in  de&nit  whereof,  every  such  oom-fiKtor 
•hall,  for  every  such  neglect,  forfeit  and  pay  10/." 
Vol..  III.  C.  P. 


captains  of  the  respective  vessels,  and  of 
one  of  which  the  following  is  a  copy : — 

Com  Exchange,  August  9th,  1834. 
Captain  Shelcott, 7    i  .        ^  au 
of  the  Devon,    j    ^^^  **  Aldennans. 

Deliver  for  Messrs.  Browne  and  Young, 
>  Quarters  of  Wheat. 

(Signed  by  the  seller  or  his  clerk.) 

The  others  only  differed  as  to  the  names 
of  the  captains  and  vessels. 

There  were  also  three  delivery  orders, 
the  first  of  which  was  as  follows  : 

"  Deliver  for  Browne  and  Young,  for 
Woodley  and  Co.  127  quarters.  No  refusal, 
unless  a  satisfactory  reason  given  for  such 
refusal  the  day  afler  the  date." 

The  second  was  for  another  quantity  in 
the  same  names  and  terms ;  and  the  third 
waa  to  deliver  for  Thomas  Loud.  It  ap» 
peared  that  the  name  of  Thomas  Loud  had 
been  originally  inserted  in  the  two  former 
orders,  but  that  it  had  been  struck  through 
with  a  pen,  and  the  names  of  Browne  and 
Young  substituted  in  its  stead.  That  on 
the  11th  August,  the  plaintiffs  made  the 
following  return  to  the  cornjinspector,  under 
the  statute  1  and  2  Geo.  4.'  c.  87.  s.  12  :(1) 


Buyer. 

Thomas  Loud. 


Price. 


60s. 


Amount. 


1070/.  5s, 


tute.(2)  Loud  having  shortly  aflerwards  be* 
come  insolvent,  and  a  commission  of  bank- 
ruptcy having  been  issued  against  him  whilst 

(S)  Sec.  53.  "  That  aU  British  com  thatshaUbe 
brought  bto  the  river  Thames  eastwud  of  Landou 
Bridge,  and  shall  be  sold  and  delivered,  shall  be 
charged  with  the  sum  of  one  penny  per  last,  or  ten 
quarters ;  and  that  all  foreign  com,  when  delivei«d 
out  of  any  ship  or  vessel  in  the  port  of  London,  shall 
be  charged  with  the  sum  of  twO'pence  per  last,  or 
ten  quarters  ;  and  that  it  shall  be  lawful  for  the  in* 
spector  of  com-retums  for  the  city  of  London,  to 
demand,  collect,  and  receive  the  same,  from  every 
com-factor  or  importer  of  com  respectively,  on  whose 
account  soch  British  or  foreign  com  shall  be  sold 
and  delivered,  or  shall  be  delivered  out  of  the  ship  or 
vessel,  in  which  the  same  shall  have  been  imported, 
as  the  case  may  be  ;  and  that  the  corn-factor  or  im- 
porter shall  deliver  a  full  and  trae  account  of  the 
quantity  of  the  said  com,  to  the  com  inspector,  with- 
in  one  week  alter  the  sale  and  deliveiy  theieoC  or 
the  delivery  thereof  from  the  ship  or  vessel,  with 
the  name  of  the  master  or  commander  of  such  ship 
or  vessel." 
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the  corn  remained  in  the  defendants'  ware- 
houses, the  plaintifis,  afler  a  formal  demand 
and  refusal  by  the  defendants,  commenced 
the  present  action  ;  and  his  Lordship  left  it 
to  the  jury  to  say,  whether,  under  all  the 
circumstances,  the  plaintifl&  delivered  the 
com  to  the  defendants  or  to  Loud,  or  whe- 
ther it  was  a  qualified  or  conditional  de- 
livery to  the  defendants,  to  hold  it  on 
account  of  the  plaintiffs,  till  Loud  had  paid 
tliem  for  it;  and  his  Lordship  beinff  of 
opinion,  that  the  return  made  by  the  plain- 
tiffs of  its  being  sold  and  dehvered  to  Loud, 
did  not  conclude  them  ;  and  the  jury  having 
found  that  the  defendants  had  acquiesced  in 
holding  ^he  corn  for  the  plaintiffs  till  Loud 
paid  for  it;  they  accordingly  gave  their 
verdict  for  the  latter. 

Mr,  Serjeant  WUde^  on  a  former  day  in 
this  term,  obtained  a  rule  nisif  that  this 
verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  the  return  was 
conclusive  on  the  plaintiffs.  He  also  applied 
for  leave  to  enter  a  nonsuit,  on  the  ground 
that  the  plaintififs  had  no  sufficient  property 
in  the  com  to  maintain  trover ;  but  that 
their  remedy,  if  any,  was  by  an  action  of 
assumpsit  on  the  contract.  But  the  Court 
were  clearly  of  opinion,  that  they  had  a  suf- 
ficient property  in  the  wheat  to  enable  .them 
to  maintain  this  action ;  and  the  rule « was 
ordered  to  be  confined  to  setting  aside  the 
verdict,  and  granting  a  new  trial. 

Mr,  Serjeant  Vaughan  was  now  about  to 
show  cause,  when  the  Court  called  on  Mr. 
•Serjeant  WUde  to  support  his  rule.  He 
contended,  that  as  the  plaintiffs  had  return- 
ed that  the  com  was  sold  to  Loud  under 
the  statute  1  and  2  Geo.  4,  it  was  conclusive 
evidence  of  a  sale,  and  equivalent  to  a  de- 
livery to  him,  as  they  af^rwards  paid  the 
inspector's  fee  on  the  deUvery  of  the  quan- 
tity returned  as  sold  to  him  ;  and  the  plain- 
tiff were  consequently  estopped  from  show- 
ing that  the  sale  and  deHvery  were  not  made 
to  him ;  but  that  the  com  was  delivered  to 
the  defendants  conditionally  to  hold  on  their 
account,  and  that  they  were  not  to  part  with 
it  until  Loud  had  paid  the  plaintiffs  for  it. 
The  statute  does  not  merely  require  a  re- 
turn of  com  to  be  made,  but  of  com  sold 
and  delivered,  and  until  an  actual  delivery 
has  been  made,  no  return  can  be  given.  By 
the  dSd  section,  the  inspector's  fee  for  last- 
age  is  charged  on  com  that  shall  be  sold 


and  delivered,  and  the  main  object  of  the 
legislature  was  to  ascertain,  not  only  the 
sale  and  price  of  com,  but  a  hand  fde  de- 
livery, and  to  the  real  purchaser  ;  and  the 
com-factor  is  required  to  make  a  true  return 
according  to  the  provisions  of  that  statute. 
AU  the  facts  attending  a  sale  should  be 
therefore  returned,  and  set  forth  with  the 
same  precision  as  is  required  by  the  ship 
register  acts ;  and  in  Mestaer  v.  GUlUpie^ 
(3)  Sir  William  Grant  said,  « It  is  to  be 
considered,  that  this  act  was  firamed,  not  for 
the  purpose  of  ascertaining  the  rights  of 
parties  against  each  other,  or  protecting  them 
from  fraud,  but  with  the  view  to  a  great 
purpose  of  public  policy  ;  and  the  act,  m  aD 
its  provisions,  compels  them  to  observe  re- 
gulations, not  in  any  degree  requisite  for 
their  own  private  interests,  in  order  to  ac- 
comphsh  the  ends  of  the  act.  It  may  be 
said,  the  legislature,  having  proposed  dieir 
object,  proposed  the  only  means  by  which 
that  object  was  to  be  secured ;  judging  of 
the  propriety  of  enforcing  that  object,  and  by 
such  means;  embracing  that  object,  and 
prescribing  those  means,  whatever  inconve- 
nience might  result  to  private  individoals. 
The  harshness,  therefore,  in  particnlar  in- 
stances, is  not  to  be  taken  into  consideration, 
tlie  object  being  not  to  provide  for  the  in- 
terests of  parties  as  against  each  other ;  but 
at  all  events,  to  attain  that  great  object  of 
pubhc  policy,  to  which  it  might  be  thought 
right  to  sacrifice  individual  convenience 
and  justice,  according  to  ordinary  rules." 
So  here  a  great  public  object  is  to  be  at- 
tained, and  the  legislature  intended  to  pro- 
scribe all  speculative  bargains,  and  arrive  at 
the  true  knowledge  of  the  average  or  actual 
sales  of  com  ;  and  if  it  was  held,  that  a  mere 
constructive  delivery  was  sufficient,  it  would 
tend  to  destroy  the  bona  fides  of  every 
transaction.  The  only  mode  of  ascertain- 
ing the  true  and  actual  price  on  the  sale 
of  com,  is  by  returning  the  name  of  the 
tme  p^ty  to  whom  it  was  delivered ;  ml 
if  a  sufficient  return  be  not  duly  made, 
the  com-factor  is  liable  to  the  penalty  im* 
posed  by  the  12th  section  of  the  statute. 

By  the  Court. — It  is  unnecessary  to  de- 
cide in  this  case,  whether  the  return  made 
by  the  phiintifl&  has  subjected  them  to  the 
penalties  imposed  by  the  statute,  and  ta 

(3)  11  Ves.  JOB.  64«. 
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which  it  has  been  suggested  that  they  are 
liable*  Although  Loud  purchased  the  coin 
from  the  plaintiffs  in  the  first  instance,  the 
jury  found  that  they,  not  choosing  to  trust 
him,  on  handing  over  the  delivery  notes  to 
the  defendants,  told  them  to  hold  the  corn 
on  their  account,  which  they  undertook  to 
do,  and  landed  it  accordingly.  That  was 
most  clearly  proved  at  the  trial.  The  ques- 
tion then  is,  whether,  as  the  oom  was  sold 
to  Loud,  it  was  actually  deUvered  to  him  ; 
and  the  jury  found  it  was  not.  It  has  been 
contended,  however,  that  the  plaintifi&,  as 
com-&ctors,  having  returned  that  the  com 
was  sold  and  delivered  to  Loud,  such  return 
IS  conclusive  evidence  of  a  delivery  to  him; 
and  that  they  could  not  show  that,  although 
the  com  was  sold  to  him,  it  was  delivered 
to  the  defendants  on  the  condition  that  it 
should  remain  in  their  hands  :  or  in  other 
terms,  that  they  should  hold  it  for  tlie  plain- 
tifl&,  until  Loud  had  paid  them  for  it  The 
return  did  not  prove  a  delivery  to  Loud, 
and  the  delivery  notes  merely  stated  that  it 
had  been  sold  to  him.  Did  tlien  the  legis- 
lature intend,  in  passing  the  statute  I'and  2 
€reo.  4.  c.  87,  to  make  the  mere  act  of  sale 
evidence  of  a  delivery?  We  are  of  <opinion 
that  they  did  not ;  but  that  their  only  object 
was  to  ascertain  the  quantity  of  corn  sold, 
the  persons  for,  and  to  whom  it  is  sold,  and 
the  prices,  as  that  is  all  that  can  be  required 
to  ascertain  the  average  prices  of  corn 
throughout  the  kingdom.  We  cannot  but 
approve  of  the  policy  of  the  com  laws,  and 
every  possible  effect  should  be  given  them ; 
and  the  principle  on  which  they  are  founded 
is,  that  no  com  can  be  imported  into  this 
country,  so  long  as  the  average  price  con- 
tinues under  a  certain  sum  per  quarter.  To 
prevent  such  importation,  it  was  merely 
necessary  to  ascertain  the  quantity  sold  and 
the  price ;  and  when  a  return  is  made  as 
to  diose  facts,  the  average  can  be  fully 
and  satis&ctorily  ascertained,  so  as  to  de- 
termine whether  foreign  ports  may  be  open- 
ed or  not.  It  is  therefore  perfectly  imma- 
terial to  whom  such  com  is  delivered,  as  it 
is  quite  beside  the  policy  of  the  act.  The 
quantity  sold  is  only  to  be  looked  at.  If 
the  legrislature  had  intended  that  the  return 
should  specify  to  whom  it  is  delivered,  they 
would  live  so  expressed  it ;  but  no  such 
terms  are  imposed  by  any  part  of  the  statute, 
nor  is  the  name  of  the  person,  to  whom  it 


is  delivered,  required  to  be  introduced  by 
either  of  the  clauses  of  the  act.  The  1 1  th  sec- 
tion directs  that  every  corn-factor,  carry-' 
ing  on  his  business  in  London  within  one 
month  afler  the  passing  of  the  act,  shall  make 
a  declaration  that  the  return  of  the  qnan^- 
tities  and  prices  of  British  com,  which 
thenceforward  shall  be  by  or  for  him  sold 
and  delivered,  shall,  to  the  best  of  his  know- 
ledge, contain  the  whole  quantity  and  no 
more  of  the  com  bond  fide  sold  and  delivered 
by  or  for  him,  with  the  prices  of  such 
com,  and  the  names  of  the  buyers  respec- 
tively, and  of  the  persons  for  whom  such 
com  shall  have  been  sold  by  such  factor 
respectively,  conformably  to  the  directions 
of  the  statute ;  yet  that  section  does  not 
require  the  name  of  the  party,  to  whom  the 
com  is  delivered,  to  be  stated,  but  merely 
that  the  retum  must  contain  the  whole 
quantity  of  com  hand  fide  sold  and  deliver- 
ed by  die  factor,  together  with  the  price 
and  the  names  of  the  buyers,  and  for  whom 
the  com  was  sold.  So  the  12th  section, 
which  directs  com-factors  to  make  weekly 
returns,  only  requires  the  names  of  the 
buyers,  and  the  persons  for  whom  such  com 
shall  have  been  sold ;  but  no  name  of  the 
person  to  whom  it  is  delivered  is  therein 
required  to  be  stated,  and  expressio  tmms 
est  exchuio  aUerius,  The  SSd  section  has 
a  diflferent  object  in  view,  viz.  to  secure 
certain  duties  imposed  for  the  carrying  the 
act  into  execution,  and  payable  to  the  in- 
spector by  way  of  lastage  ;  and  there  the 
name  of  the  person  to  whom  the  com  may 
be  delivered,  is  not  required  to  be  stated, 
but  merely  the  quantity  sold  and  deHvered ; 
and  here  it  was  found  that  the  plaintifis  paid 
the  inspector's  fee^  pursuant  to  that  section. 
None  of  these  clauses  show  that  it  was  the 
duty  of  the  plaintifis,  as  com-factors,  to  in- 
sert in  the  retum  the  name  of  the  party  to 
whom  com  sold  by  them  was  actually  de- 
livered. On  the  whole,  therefore,  we  are 
clearly  of  opinion,  the  retum  of  the  sake  to 
Loud  is  not  of  itself  conclusive  evidence  to 
show  that  the  com  was  delivered  to  him  ; 
and,  by  so  deciding,  we  shall  not  infringe 
on,  but  give  full  effect  to,  the  meaning  of  the 
statute,  which  does  not  require  the  name  of 
the  party  to  whom  the  corn  is  delivered  to 
be  introduced  or  stated;  and  although  it 
has  been  said,  that  if  it  be  not  done,  it  may 
'open  a  door  to  fraudulest  and  fictitioui^ 
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btfgiiiWy  itiU  H  most  be  comidered*  that  in 
tnuiMCtions  of  such  a  nalure,  the  paitieB 
wOl  be  liable  to  an  indictment  ibr  a  cod- 
•ptracy;  aa  if  there  be  any  underhand  or 
sinister  bargain  to  raise  the  price  of  com 
beyiMid  what  it  reaDy  is,  for  the  purpose  of 
letting  in  foreign  grain,  (whether  it  be  pro- 
vided lor  by  the  statute  or  not,)  a  summary 
remedy  is  given  by  the  general  policy  of  die: 
law,  and  the  rights  of  the  public  are  not  to 
be  invaded  or  intrenched  oo.  The  jvry 
having  properly  found,  from  the  evidence 
before  them,  that  the  defendants  undertook 
to  hold  the  com  conditionally  for  the  plain* 
tifis,  viz.  that  they  were  not  to  deliver  it 
to  Loud  until  they  had  been  paid  or  8ati»- 
iicd  for  it,  this  rule  must  be 

DisckargaL 


YOUNG  p.  GTB  AKD  AKOTHEB. 


1S25.    \ 
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fVhere  an  arbitraior  awarded  a  verdici  to 
be  entered  for  the  plahU^  m  an  action  of 
trespass^  brought  by  hhn  agahut  the  defend 
dantSf  with  40«.  damage$y  and  found  that 
100^  woe  owing  from  the  plaint^  to  the 
defendanitj  for  goods  sold  and  delivered^ 
nhieh  he  directed  tobepaid  wiiksn  two  months 
after  the  date  of  the  awards  and  the  plains 
tiffTs  costs  were  taxed  on  the  action  brought 
bv  him  at  1021. — The  Court  would  not  aUow 
the  defendants  to  set  cff  the  sum  awarded  to 
them  against  such  costSf  the  time  allowed  for 
the  payment  of  that  sum  not  having  expired 
when  the  afpUeatUm  was  made. 

The  plamtiff  being  indebted  to  the  defen- 
dants in  the  sum  of  240/.^  he,  in  April  182S, 
executed  a  warrant  of  attorney,  to  confess 
judgment  at  their  suit  for  400/.,  for  goods 
sold  and  delivered,  subject  to  a  defeasance 
to  secure  the  payment  of  240/.  with  interest, 
by  monthly  instahnents  of  SL  viz. — iL  in 
money*  and  to  cause  to  be  done,'copperplate 
printing  to  the  amount  of  6/.  in  every 
month,  until  the  whole  of  the  said  sum  of 
240/.,  with  interest,  should  be  folly  satis- 
fied ;  and  that,  if  default  should  be  made 
in  any  one  of  the  monthly  instalments,  or 
the  work  agreed  upon  not  performed,  judg- 
ment was  to  be  entered  up,  and  execution 
issued  for  the  whole  or  what  should  remain 
unpaid  at  the  time  defimlt  should  be  made. 


On  the  81tt  October,  1S23,  judgment  was 
entered  up  on  die  warrant  ^attomev,  for 
the  sum  then  due  thereon,  die  pUntiff 
having  made  default  in  payment  of  one  of 
the  instahnoits  on  the  9th  April,  1824 ;  the 
defendants  snedoot  a.  writ  of /.^^  on  the 
judgment,  indorsed  to  levy  204/.,  under 
which  the  ^aintiff's  goods  were  taken  in 
execution  on  the  12th  ;  and  in  die  last 
Easter  term*  the  plaintiff  applied  to  the 
Court  to  set  it  aside,  which  was  accordingly 
granted.  The  plaintifl^  on  the  80th  of 
June  1824,  commenced  an  action  of  trespass 
against  the  defendants,  for  taking  his  goods, 
which,  on  coming  on  for  trial  after  the  last 
term,  was  veferrad,  togedier  with  all  matters 
in  difierence  between  the  parties,  to  an  arbi- 
trator, who,  on  the  21st  of  January  last, 
awarded  that  a  verdict  in  the  action  of  tres- 
pass should  be  entered  for  the  plaintifll^ 
with40«.dami^es;  and  he  found,  that  101/. 
was  due  and  owing  firom  the  plaintiff  to  the 
defendants,  for  goods  sold  and  delivered  by 
them  to  him,  which  sum  he  ordered  die 
plaintiff  to  pay  to  the  defendants  within  two 
calendar  months  next  after  the  date  of  the 
award.  The  plaintiff's  costs  were  taxed  on 
the  81st  January  last,  which,  together  with 
die  damages,  amounted  to  102/. 

Afr.  Serjeant  WUde^  on  a  former  day, 
having,'  on  an  affidavit  of  these  fects,  ob- 
tained a  rule,  calling  on  die  plaintiff  to 
show  cause  why  die  prothonotary  should 
not  tax  the  defendants  dieir  costs  in  the 
above  cause^  and  why  the  sum  of  101/L 
awarded  to  them,  should  not  be  allowed  as 
a  set-off  against  the  plaintiff's  damages  and 
costs: — 

JIf r.  Serjeant  Vaughan  and  Mr,  Serjeant 
Lowes  now  conten&d  that  there  was  no 
mutuality  between  the  parties,  so  aa  to 
allow  the  costs  of  the  award  to  be  set  off 
against  the  costs  of  the  action  brought  by 
the  plaintiff  against  the  defendants,  inas- 
much as  the  time  had  not  expired  within 
which  the  plaindff  was  requii^  to  make 
the  payment  in  quesdon  to  the  defendants, 
by  the  terms  of  the  award,  and  they  were 
consequendy  not  in  a  situation  to  apply  to 
set  off  a  simple  contract  debt  against  a 
judgment  recovered  in  an  acticm  of  trespass, 
and  more  especiaUy  so,  as  the  plaintiff  can- 
not at  present  be  brought  into  contempt  for 
the  nonpayment  of  the  sum  awarded  to  be  ' 
paid  by  hun  to  the  defendanu. 
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Mr.  Serjeani  Wilde  was  heard  in  support 
of  his  rule. 

By  the  Court, — We  cannot  cany  the 
equitable  principles  with  which  we  are 
invested  further  than  the  law  will  allow  us, 
and  we  cannot  extend  the  doctrine  of  set-off 
so  fiur  as  to  entitle  the  defendants  to  suc- 
ceed in  their  present  application.  It  is  a 
weQ-known  principle,  that  in  all  cases  of 
set-off,  there  must  be  mutual  debts,  and 
each  party  must  have  an  immediate  remedy. 
Here,  however,  the  plaintiff  had  a  present 
debt  due  to  him  from  the  defendants,  for 
his  damages  and  costs  as  taxed  by  the  pro- 
thonotary,  amounting  to  IWtL  It  is  trae, 
the  defendants  have  a  demand  against  hiro 
for  101/.  f<nr  goods  sold  and  delivered, 
and  to  be  paid  to  them  accordii^  to  the 
terms  of  the  award.  The  tnne  for  such 
payment,  however,  has  not  yet  arrived,  and 
the  ^aintiff  may  become  bankrupt  before 
it  is  due.  The  object  of  the  defendants' 
application  is  to  put  the  Court  in  die  situa- 
tion of  the  arbitrator.  He  well  knew  what 
he  intended  at  the  time  he  made  his  award, 
viz. — ^that  the  defendants  should  pay  the 
plaintiff  the  costs  of  his  action  instanter, 
and  that  he  should  be  allowed  two  months 
to  satisfy  the  defendants'  demand  on  him 
for  goods  sold  and  delivered,  and  as  this 
application  has  been  improperly  made,  the 
rule  must  be 

Diaeharged  mih  cotts. 


1825.  > 
Feb.  11.3 


ELIZABETH  DOKER,  EXECUTRIX  OF 


JOHN  OOFF,  V, 


HASLEB,  ESQ. 


Where  tkepiaihtiff^s  attomey,  on  directing 
a  sherds  officer  to  levy  on  the  goods  of  a 
trader  tmder  a  writ  of  fieri  facias,  told  the 
officer^  that  he  might  with  safety  pui  the  de- 
Jendants  mother,  or  any  one  else  he  pleased^ 
in  possession,  and  suffer  the  business  Jo  be  car" 
ried  on  as  usual  under  the  defendant*s  direc" 
titmf  and  the  officer  acted  accordingly,  and 
lefi  Itts  warra$U  in  the  charge  of  one  of  the 
defendant's  shopmen,  and  the  business  was 
transacted  as  usual  for  nearly  three  months 
from  the  time  the  warrant  was  so  left,  and 
the  defendant  became  a  bankrupt,  and  his 
assignees  tademnifed  the  sheriff  in  returning 
nulla  bona  to  the  writ  so  issued  previously  to 
the  bankruptcy^  and  the  Jury  found  that  it  was 


sued  out  merely  for  the  purpose  of  protecting 
the  property  against  dher  creditors  i-^The 
Court  refused  to  disturb  such  verdict. 

This  was  an  action  on  die  case  against 
the  late  Sheriff  of  Sussex,  for  a  false  return 
of  nulla  bona,  to  a  writ  of feri  facias  issued 
at  the  suit  of  John  Goff,  the  testator,  against 
the  effects  of  his  son,  Wm.  Goff,  who  was 
then  residing,  and  carryii^  on  trade  as  a 
linendraper,  at  Brighton.  The  first  count 
of  the  dedaration  stated,  that  the  testator, 
in  Hilary  term,  1  and  2  Geo.  4.,  recovered 
a  judgment  against  Wm.  Goff,  for  a  debt  of 
d,000/.  and  S4s.  for  his  dama^,  whereof 
the  said  Wm.  Goff  was  convicted.  That 
the  judgment  remaining  in  full  force,  and 
the  debt  and  damages  being  unpaid  and 
unsatisfied ;  the  testator,  on  the  10th  April, 
St  €reo.  4.,  sued  out  a  writ  of  feri  faciaSf 
directed  to  the  Sheriff  of  Sussex,  indorsed 
with  a  direction  for  him  to  levy  1,559/.  6«., 
besides  poundi^  and  interest  on  1,15SL 
from  the  1st  January,  1821,  which  writ  was, 
on  the  10th  April,  ddivered  to  the  defen* 
dant,  as  such  sheriff,  to  be  executed  in  due 
form  of  law.  That  the  defendant,  on  the 
11th  April,  seized  and  took  divers  goods 
and  chattels  of  the  said  Wm.  Goff  in  exe-i 
cudon ;  but  not  regarding  his  duty  as  such 
sheriff,  but  contriving,  &c,  he  fidsely  re- 
tuned  that  the  said  Wm.  Goff  had  not  any 
goods  or  chattels  in  his  bailiwick,  whereof 
the  defendant,  as  such  sheriff,  could  cause 
to  be  levied  the  debt  and  damages  aforesaid, 
to  the  damage  of  the  plaindff,  as  executrix. 
The  second  count  was  for  not  levying  under 
the  writ,  and  returning  nulla  bonOy  atthough 
the  defendant  as  sheriff  might  have  levied 
the  monies  so  indorsed  on  the  writ. 

The  defendant  pleaded  the  general  issue* 
At  the  trial,  before  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  sittings  afVer  the 
last  term,  an  examined  copy  of  the  judg- 
ment, writ  of  JierifadaSf  and  the  sherifiTs 
return  of  nulla  bona,  were  put  in,  and  proved ; 
and  it  appeared,  that  the  writ  was  executed 
on  the  11th  April,  1821.  A  letter  firom 
the  testator's  attorney,  addressed  to  the 
sheriff's  officer  who  executed  die  writ, 
stated,  that  he  had  issued  a  feri  facias 
against  the  effects  of  Wm.  Groff,  and  that  he 
was  to  levy  at  all  events ;  and  it  concluded 
by  saying,  that  the  officer  might  with  safety 
put,  and  that  he  had  the  consent  of  such 
attorney  to  put,  Wm.  Oof's  mother,  or  any 
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one  else  he  pleasedt  in  possessioDy  and  per- 
mit and  8u£fer  the  trade  and  business  to  be 
carried  on  as  usual  under  Whl  GofTs 
(the  then  defendant's)  direction.  The  officer 
proved  that  he  acted  accordingly ;  and  afler 
having  made  the  levy  on  the  11th  of  April, 
he  left  the  warrant  in  the  house,  in  tlie 
hands  of  one  of  GofiTs  shopmen,  Goff  being 
absent,  and  desired  him  to  carry  on  die 
business  as  usual,  and  to  account  to  him 
for  all  monies  received  in  the  shop.  That 
•  the  business  was  accordingly  so  carried 
<m,  until  the  £dth  of  June,  1821.  That 
the  officer  received  SZ$L  1 5s.  6d.  for  goods 
sold  in*  tlie  shop  during  that  period,  which 
he  paid  over  to  the  sheriff.  It  also  ap- 
peared, that  no  part  of  that  sum  had  ever 
been  paid  over  to  the  testator  or  his  at- 
torney. 

.  For  the  defendant,  a  commission  of  bank- 
ruptcy against  Wm.  Goff,  of  the  14th  June, 
1821,  was  put  in  and  proved ;  and  it  was 
admitted,  that  he  was  a  trader,  and  various 
acts  of  bankruptcy  were  estabhshed,  by  his 
leaving  his  ahop  on  a  Sunday  evening,  and 
not  returning  to  it  till  the  following  Satur- 
day night.  It  also  appeared,  that  the 
assignees  had  indemnified  the  sheriff  in 
making  the  return  he  did,  on  the  grounds, 
that  the  execution  put  in  by  the  b»Dkrupt*s 
father  was  fraudulent,  and  could  not  be 
supported;  and  that  there  had  been  nQ 
sufficient  transfer  by  the  bankrupt  to  ex- 
clude the  assignees. 

His  Lordship  left  it  to  the  jury  to  say, 
whether  the  execution  was  issued  to  raise 
the  amount  of  the  levy,  or  merely  to  pro- 
tect the  proper^  of  Wm.  Goff,  the  testator's 
son ;  or  whether,  there  was  a  bond  fide  debt 
due  from  him  to  his  father,  or  the  levy  was 
made  under  a  mere  colour,  to  defraud  the 
fidr  creditors  of  Wm.  Goff;  and  that  if  it  had 
been,  the  plaintiff  would  not  be  entitled  to 
recover.  They  found,  that  although  the 
debt  due  to  the  testator  was  a  good  one, 
yet  that  the  operation  of  the  levy  was  merely 
to  protect  the  property,  and  accordingly 
gave  a  verdict  for  the  defendant. 
,  Mr,  Serjeant  Vaughan^  on  a  former  day 
in  this  term,  obtained  a  rule  nisi^  that  this 
verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  of  a  misdirection  by 
his  Lordship ;  and  submitted,  that  as  the 
sheriff,  and  not  the  assignees,  was  the  de- 
fendant on  the  record,    he  could  not  be 


justified  in  returning  mdla  hona^  or  defend 
himself  on  the  misapplication  of  the  pro- 
cess, directed  to  him  to  be  executed,  and 
to  which  he  had  himself  been  a  party.  If  an 
action  of  trover  had  been  brought  against 
the  assignees,  the  case  would  be  fi^  difierent, 
and  the  question  might  then  have  been  left 
to  the  jury,  as  it  had  been  in  this  case ;  but 
it  could  not  be  done  in  an  action  against 
the  sherifi^  who  had  clearly  made  a  fidse 
return. 

The  Court  were  at  first  inclined  to  make 
the  rule  absolute  for  a  new  trial,  but — 

Mr,  Serjeani  Pell  and  Mr.  Serjeant  Wilde 
now  showed  cause,  and  contended,  that  as 
the  sheriff  represented  the  assignees,  by 
whom  he  was  indemnified  in  making  his 
return,  he  must  be  considered  as  standing 
in  the  same  situation  as  they  would  have 
done  in  case  an  action  had.  been  brought 
against  them ;  and  if  so,  the  direction  of  his 
Lordship  to  die  jury  was  not  oidy  perfecdy 
rig^t,  but  their  verdict  cannot  be  dkturbed, 
as  it  was  warranted  by  law  and  fact.  The 
question  at  the  trial  might  be  considered  as 
raised  between  the  plaintiff,  as  a  judgment 
creditor,  on  the  one  hand,  and  the  sneril^ 
as  representing  the  general  body  of  credi- 
tors, on  the  other  ;  and  if  he  had  not  made 
the  return  he  did,  he  would  have  been  liable 
to  them.  There  was  no  bond  fide  judgment^ 
by  which  the  property  could  be  transferred 
from  the  son  to  lus  fttth^r;  and  the  execu- 
don  by  the  latter  was  only  issued  for  die 
purpose  of  protecting  the  property  against 
the  claims  of  other  creditors,  as  is  maSoifest 
from  the  letter  of  the  attorney  to  the  officer, 
when  he  directed  him  to  levy.  The  legis- 
lature andcipated  this  very  case,  in  passing 
the  statute  18  Elia.  c.  5,  as  it  is  quite  dear 
that  the  execudon  was  colourable,  and  sued 
out  with  an  intent  to  delay  bond  fide  credi- 
tors, and  the  finding  of  the  jury  is  decisive 
as  to  this  point  If  the  party  at  whose  sint 
an  execudon  is  issued,  is  even  a  bond  fide 
creditor,  yet,  if  it  be  sued  out  to  protect 
the  debtor,  or  delay  others,  it  falls  within 
the  mischief  intended  to  be  remedied  by 
the  statute.  In  Rice  v.  SergeaHif(l)  it  ivas 
held,  that  "where  A  had  judgment  against 
B  for  a  just  debt,  and  A  took  out  a  fi*/^* 
and  got  the  sheriff  to  seise,  but  would  not 
let  him  proceed  further,  and  let  the  good* 

(1)  Vin.  Abr.  tit.  Fmod.  G.  d. 
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nemam  in  Et  hands ;— that  C,  who  had  also 
a  judgment  for  a  just  debt  against  B,  and 
took  out  a  f.  /a.f  might  seize  the  goods — 
for  the  former  was  a  fraudulent  execution^ 
and  the  slie]i£r  might  very  well  return  nulla 
bona  an  the  first  execution;" — and  that 
case  18  not  only  borne  out  by  authority, 
but  is  warranted  by  principle.  In  Brad' 
ley  V.  fVyndhamy  (st)  where  a  first  jieri 
facias  was  executed  fraudulently,  and  a  se- 
cond was  afterwards  executed  at  the  suit  of 
another,  it  was  left  to  the  jury,  as  in  this 
case,  whether  the  first  execution  was  in- 
tended to  be,  or  was  really  executed.  In 
Smallcomb  v.  The  Sheriffs  of  London,  {3)  it 
was  held,  that  a  sheriff  is  bound  to  execute 
the  first  writ  which  is  delivered  to  him ; 
but  it  was  there  determined,  that  no  action 
lay  against  the  sheriff,  because  he  who 
delivered  his  first  writ  would  not  take  a  war- 
rant firom  him  to  levy  the  goods,  so  that  he 
iiad  a  design  only  (as  in  this  case)  to  keep 
•the  execution  in  his  pocket,  to  protect  the 
defendant's  goods  by  firaud;  and  Lord  Chief 
Justice  Holt  there  said,  that  if  a  writ  of 
execution  be  delivered  to  the  sheriff  against 
A,  who  becomes  bankrupt  before  it  is  exe- 
cuted, the  execution  is  superseded,  and 
consequently  the  property  of  the  goods  is 
-not  absolutely  bound  by  die  delivery  of  the 
writ  to  the  sheriff.  In  Jackson  v.  /rvtit,{4) 
where  a  warrant,  under  a  f-fa,  against  the 
goods  of  a  trader,  was  directed  to  his  ser- 
vant and  another  person,^  as  special  bailiffs, 
.and  they  took  possession  of  the  goods  in 
his  shop,  and  the  business  was  apparently 
carried  on  as  usual,  but  without  the  trader's 
interference, — and  whilst  things  were  so 
situated,  the  trader  committed  an  act  of 
bankruptcy, — it  was  held,  that  the  goods 
passed  under  the  commission  to  the  as- 
signees, as  the  possession  of  the  servant 
was  the  possession  of  the  master ;  and  that 
the  goods  were  then  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  at  the  time 
^f  the  bankruptcy. 

Lord  Chief  Justice  Best, — ^That  was  an 
action  of  trover  against  tlie  assignees,  which 
makes  all  the  difference.  Should  not  the 
sheriff  have  applied  to  the  court  for  pro- 
tection, or  to  have  the  return  amended? 
The   sheriff  stands  precisely  in  the  same 

(8)  1  Wils.  44. 

(3)  iLd-Kaym.  151. 

(4)  eCampb.  48. 


situation  as  the  assignees,  and  is  indemnified 
by  them ;  and  the  possession  of  the  ser- 
vant of  the  bankrupt,  with  whom  the  officer 
left  the  warrant,  was  a  possessimi  by  the 
bankrupt  himself.  This  case  falls  expressly 
within  that  of  TouissdtUy.  Hartop,  (5)  where 
A  levied  an  execution  on  the  goods  of  a 
trader,  and  directed  the  sheriff's  officer  not 
to  sell,  but  to  leave  a  man  in  possession 
with  the  warrant,  and  the  trader  carried  on 
his  business  as  usual,  and  five  months  after- 
wards became  bankrupt,  —  it  was  held, 
that  notwithstanding  the  execution,  and  the 
possession  of  the  officer,  the  goods  seized 
passed  to  the  assignees,  by  virtue  of  the 
statute  21  Jac.  1.  c.  19.  s.  11.  In  Payne  v, 
Dr€wef{S)  which  was  an  action  against  the 
sheriff  for  a  false  return,  it  was  held,  that 
although  a  writ  of  fi,fa.  binds  the  goods  as 
against  the  defendant,  yet  the  property  is 
not  divested  out  of  him  till  execution  exe- 
cuted; and  therefore,  that  an  execution 
and  sale  under  a  subsequent  writ  delivered 
to  the  sheriff,  would  bind  the  goods.  In 
Kenmland  v.  Macauleyt  (7)  Lord  Kenyon 
deciaed,  that  itsiji.fa.  he  delivered  to  the 
sheriff^  and  he  is  directed  not  to  levy  thereon 
till  a  fiiture  day,  and  in  the  mean  time  ano- 
ther writ  is  delivered,  he  is  not  to  keep  the 
first  writ  hanging  over  the  heads  of  the 
other  creditors,  but  to  levy  under  the  last 
execution,  as  if  no  other  had  ever  been 
dehvered  to  him ;  and  in  Blades  v.  Artm- 
daUjiJS)  where  a  sheriff's  officer  executed  a 
writ  of  Ji.^.  by  going  to  the  defendant's 
house,  and  informing  him  that  he  came  to 
levy  on  his  goods,  and  laying  his  hand  on  a 
table,  said  he  took  it,  and  then  locked  up 
his  warrant  in  the  table-drawer,  and  took 
the  key,  and  went  away  without  leaving 
any  person  in  possession, — and  aAer  the 
fi»fa.  was  returnable,  but  not  continued, 
the  landlord  distruned  the  goods  for  rent, — 
it  was  held,  that  tl^e  sheriff  could  not  main- 
tain trespass  against  him,  as  he  had  relin- 
quished the  possession  at  the  time  of  the 
distress.  So  here,  unless  the  sheriff  bad' 
continued  in  possession  of  the  goods  under 
the  execution,  or  they  had  remained  in  the 
actual  custody  of  his  officer,  the  plaintiff 
has  no  remedy  against  him ;  and  in  order 

(5)  Holt.  N.  P.  C.  535. 

(6)  4  £a6t,  523. 

(7)  Peak's  N.  P.  C.  66. 

(8)  1  Maule&Selw.  711. 
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to  maintain  this  action,  she  should  have 
shown,  that  the  writ  was  delivered  to  him 
to  be  executed  in  due  form  of  law ;  and  if 
it  was  issued  for  a  fraudulent  purpose,  or 
merely  to  protect  the  property  of  the  debtor 
against  the  claims  of  just  creditors,  the  sheriff 
was  not  bound  to  execute  it  at  all ;  and  the 
plaintiff  could  not  be  entitled  to  the  fruits  of 
jt,  even  if  he  had  caused  it  to  be  put  in  force. 
Mr.  Serjeant  Vaugkan^  in  support  of  the 
rule. — The  grand  distinction  is,  that  this 
is  an  action  against  the  sheriff  for  a  false 
return,  and  not  an  action  of  trover ;  and  it 
is  immaterial  whether  he  is  indemnified  by 
the  assignees  or  not.  He  was  guilty  of 
negligence,  if  not  fraud,  in  not  causing  the 
writ  to  be  duly  executed ;  and  is  therefore 
estopped  from  taking  an  objection,  as  jto 
any  instructions  that  might  have  been  sent  to 
his  c^cer  at  the  time  the  levy  was  directed 
to  be  made.  The  jury  found,  that  the  debt 
due  to  the  bankrupt's  father  was  a  bond  fide 
debt,  and  on  which  the  judgment  was  found- 
ed ;  and  an  execution  is  valid  under  the 
statute  of  Elizabeth,  unless  the  judgment  is 
fraudulent,  or  the  party  suing  it  out  is  not 
a  bond  fide  creditor  at  the  time.  When  a 
writ  once  gets  into  the  custody  of  the  sheriff, 
he  is  bound  to  execute  it  according  to  law; 
and  there  is  no  case  which  will  wammt  a 
false  return,  where  the  party  suing  out  the 
first  execution  has  taken  possession,  and 
retained  it,  as  has  been  done  here.  In 
Bradley  v.  Wyfidham^  the  bailiff  merely  rode 
round  the  farm,  and  said,  *'  I  seise  all  this 
com  and  cattle,"  and  took  some  account 
thereof ;  and  that  was  held  to  be  insufficient, 
or  at  all  events,  the  jury  might  find  it  to  be 
fraudulent  as  against  a  bwdfide  creditor. 
So  in  SnuUkandf  v.  The  Sherds  ofLandont 
the  party  who  delivered  the  first  writ,  re- 
fused to  take  a  warrant  from  the  sheriffs 
to  levy  the  goods;  but  here,  there  was 
not  only  a  warrant,  but  a  seixure ;  and  as 
the  officer  regularly  received  the  fruits  of 
the  levy  afterwards,  it  is  equivalent  to 
his  remaining  in  possession.  In  Jackson  v. 
Irving^  the  warrant  was  delivered  to  the 
bankrupt's  own  servant ;  and  Lord  Ellen- 
borough  there  said,  if  it  had  been  delivered 
to  a  bound  bailiff,  and  he  was  put  in  pos- 
session, all  would  have  been  right.  That 
was  done  in  this  instance ;  and  as  the  judg- 
ment was  sued  out  for  a  bond  fide  debt, 
there  ought  at  all  events  to  be  a  new  triaL 


By  the  Covrl.— Althov^  we  at  first 
entertained  some  doubt  in  thb  case,  snd 
thought  that  it  should  go  down  to  be  retried, 
we,  on  consideration,  think  the  reverse. 
Although  it  was  an  action  against  the  defen- 
dant, as  sherifi^  for  a  false  return;  yet, 
the  plaintiff  must  establish  her  own  case, 
•on  ttie  strength  of  which  she  can  alone  reco- 
ver. It  WIS  incumbent  on  her  to  make  out 
that  which  she  has  alleged  in  her  declara- 
tion, vis. — ^that  there  was  a  good  judgment, 
and  that  a  writ  of  executioa  was  issued 
against  W.  Gofi^  and  delivered  to  the  sherifi^ 
to  be  executed  in  due  form  of  law;  and 
unless  both  those  allegations  were  proved, 
she  was  not  entitled  to  succeed  in  this 
action.  It  has  been  said,  however,  that  a 
sheriff  cannot  set  up  his  own  false  return, 
and  take  advanti^  of  his  own  negliffence ; 
but  he  mig^t  a^  the  plaintifi^  before  he 
oflfered  any  defence,  whether  she  was  pre- 
pared to  prove  all  the  allegations  in  her 
declaration.  It  was  \eh  to  &  jury  tosay, 
whether  she  had  satisfied  them  that  the 
writ  was  issued  and  delivered  to  the  sheril^ 
to  be  executed  in  due  form  of  law,  via. — to 
require  him  to  sell  the  goods,  and  pay  the 
proceeds  to  the  party  who  had  caused  the 
writ  to  be  sued  out ;  and,  that  if  they  were 
of  opinion  that  it  was  not,  but  moelj  to 
protect  the  goods  from  other  creditors,  the 
pbuntiff  could  not  recover ;  and  they  have 
expressly  found  that  fact,  and  it  appears  to 
us  to  be  a  most  satisfiutory  verdict*  In- 
deed, they  could  not  have  found  otherwise, 
after  the  letter  fnmi  the  attorney  of  the 
bankrupt's  father,  by  whom  the  levy  was 
directed  to  be  made,  had  been  read  to  them, 
and  in  which  he  told  the  officer,  that  be 
might  with  safety  put  the  son's  mother,  or 
any  one  else  he  pleased,  in  possession,  and 
suffer  the  business  to  be  carried  on  as  usaal. 
The  officer  accordingly  acted  in  conformity 
to  that  direction,  and  did  not  stay  to  pro- 
tect the  property  himself,  but  delivered  his 
warrant  to  levy  to  one  of  the  shopmen,  who 
continued  to  carry  on  the  business  as  before ; 
and  the  officer  only  came  once  a  day  to  re- 
ceive the  money  that  might  have  been  taken 
in  the  course  of  the  prec^ingone.  The  prin- 
cipal point  in  this  case  appeara  to  hafe 
been  decided  before,  and  is  scarcely  distin- 
guishable from  many  of  the  cases  which 
have  been  cited  in  the  course  of  the  argu- 
ment for  the  defendant.      In  Bradley  v.. 
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Wyndham^  the  bailiff  merely  rode  oyer  the 
fiinn ;  and  in  BUfdes  v.  Arundale,  the  officer 
put  his  warrant  in  the  drawer  of  a  table, 
which  he  said  he  had  taken,  locked  it 
up,  and  went  away;  and  it  was  hdd, 
that  there  was  not  sufiScient  to  support  an 
execution.  So  here,  the  officer  only  deli- 
vered his  warrant  to  the  shopman,  and  im- 
mediately left  the  premises.  This  case  cannot 
fall  within  the  provisions  of  the  statute  of 
James*  It  is  wholly  beside  it ;  because  the 
property  was  never  the  property  of  the  tes- 
tator or  the  plaintiff,  but  of  the  bankrupt, 
and  always  continued  in  his  possession,  as 
the  writ  was  never  duly  executed.  It  is 
true,  the  father  might,  if  he  pleased,  have 
divested  his  son  of  all  the  property  he  had 
in  the  goods  by  a  due  execution  of  the 
writ  before  the  claim  of  the  assignees  oc- 
curred ;  but  he  omitted  to  do  so,  nor  did 
he  intend  that  the  writ  should  be  actually 
put  in  force  against  his  scm ;  and  therefore, 
as  the  bankrupt  was  in  point  of  &ct  never 


deprived  of  the  property,  but  continued  in 
possession,  this  case  cannot  be  affected  by 
the  statute  of  James.  The  writ  had  no  effect 
whatever  on  the  property,  which  conti- 
nued in  the  bankrupt  alone ;  and  the  sheriff 
would  have  been  liable  to  his  assignees,  if 
he  had  made  a  different  return.  Although 
the  most  proper  course  for  the  defendant  to 
ha^e  adopted,  would  have  been  to  apply 
to  the  Court  in  the  first  instance,  and  not 
have  made  the  return  he  did, — ^yet,  as  the 
object  of  the  writ  delivered  to  him  was 
only  to  protect  the  property  of  the  testa- 
tor's son,  and  not  to  be  duly  executed, 
the  plaintiff  cannot  succeed  in  this  action; 
and  the  principle  established  by  previous 
authorities  is,  that  if  a  first  writ  is  not 
delivered  for  the  purpose  of  being  duly 
executed  at  the  time,  and  the  goods  are 
taken  under  a  subsequent  writ,  the  she- 
riff may  return  nulla  bona  to  tlie  first.  On 
these  grounds,  this  rule  must  be 

Discharged. 
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QUEST  AND  ANOTHER  V,  WIL- 
LASET  AND  OTHERS. 


Where  a  testatotf  after  devising  hU  CUfton 
estate  to  his  son  in  fee,  gave  all  his  Orchard 
estate  to  N,  S.  ana  A,  G.  tqkm  trusty  to  sell 
the  same^  and  appointed  them  his  executors  ; 
and  he  afterwards  sold  Clifton  estate^  and 
became  seised  in  fee  of  another ^  called  Aller- 
ton  Hall ;  and  qfterrvards  signed  a  codicil 
to  his  willt  attested  by  two  witnesses  cnly^ 
statingy  that  the  money  obtained  for  the  Cltf' 
ton  estate^  and  to  be  wtmnedfor  theAUerton 
estate^  which  he  directed  to  be  soldy  should  be 
divided  amongst  all  his  children ;  and  he  ap- 
pointed his  wife  executrix^  jointly  with  N,  S. 
and  A,  G, :  and  by  a  second  codicil^  attested  • 
by  two  witnesses  o/nly^  he^  after  stating  that 
one  half  of  Orchard  estate  was  sold,  and 
giving  directions  as  to  the  sale  of  the  other 
half  appointed  E,  L.  and  L  F,  his  executors 
in  the  place  of  N.  S.  and  A,  G. ;  and  after- 
wards made  a  third  codicil^  duly  attested^ 
for  passing  real  estate^  but  merely  appointing 
B,  G,  to  be  his  executor  m  the  room  of  E.  L, ; 
and  all  tJie  codicils  were  written  on  the  back 
sheet  of  the  will : — Held,  that  the  third 
codicil  operated  as  a  republication  of  the  will 
and  second  codicil ;  and  that  the  legal  fee  in 
the  Allerton  estate  passed^  by  the  will  so  re- 
published, to  N,  S.  and  A,  G,  the  devisees 
therein  named. 


The  Master  of  the  RoHs  directed  the 
following  case  to  be  sent  for  the  opinion  of 
the  Judges  of  this  Court : — 

James  WiUasey,  by  will  dated  the  10th 
of  February,  1814,  which  was  duly  executed 
and  attested  so  as  to  pass  real  estates,  after 
devising  an  estate  called  Clifton  to  his  son 
James  in  fee,  gave  and  bequeathed  to 
Nicholas  Salisbury  and  Abrahain  Gamett, 
their  heirs  and  assigns,  all  his  plantation 
called  Orchard  estate,  situate  at  Port  Royal, 
in  Jamaica,  with  the  slaves,  stock,  utensils, 
and  appurtenances  thereon  or  thereto  be* 
longing ;  and  also  all  and  singular  his  real 
estate  and  property  whatsoever^  situate  in 
Great  Britain,  the  West  Indies,  or  else- 
where, which  he  might  die  seised  or  pos- 
sessed of,  or  in  anywise  interested  in  or 
entitled  to,  in  possession,  reversion,  remain- 
der, or  expectancy,  not  thereinbefore  de- 
vised by  him,  with  their  appurtenances,  to 
hold  the  same  imto,  and  to  the  use  of  them, 
Nicholas  Salisbury  and  Abraham  Gamett, 
their  heirs  and  assigns  for  ever,  upon  trust 
to  sell  the  same  in  manner  therein  men* 
tioned,  and  to  convey  and  surrender  the 
same,  unto',  or  to  the  use  of,  or  in  trust  for 
the  purchaser  or  purchasers  thereof; — and 
as  touching  his  personal  estate,  after  pay- 
ment of  his  debts,  funeral  and  testamentaiy 
charges,  and  the  specific  legacies  therem 
bequeaUied,  the  testator  gave  the  same  lo 
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the  said  Nicholas  SaliflbtiTy  and  Abraham 
Garnett,  his  trustees,  their  executors,  ad- 
ninistrators,  and  assigns,  upon  the  trusts 
therein  mentioned ;  and  he  appointed  them 
executors  ofhis  will. 

Sometime  after  making  his  will,  the  tes- 
tator sold  the  Clifton  estate  ;  and  in  1818, 
purchased,  and  became  legally  seised  in  fee 
simple  of  a  freehold  estate  called  Allerton 
HaU. 

On  the  18th  of  November,  1819,  the 
testator  signed  a  codicil  to  his  wiU,  which 
was  attested  by  two  witnesses  only,  in  the 
following  words  : — ^ 

''  Codicil  to  my  last  will,  dated  this  18th 
of  November,  1819.  Clifton  Hall  being* 
sold,  it  is  my  wish  that  the  money  so  ob- 
tained shall  go  to  the  general  fund,  to  be 
divided  amongst  all  my  children,  and  not  to 
James  only,  as  the  will  directs :  and  also 
my  late  purchase  of  Allerton  Hall,  to  be 
sold,  and  the  money  so  obtained  to  be 
equally  divided  amongst  my  children,  share 
and  share  alike,  as  the  will  directs.  And  I 
give  unto  my  wife  Mary  Willasey,  in  addi- 
tion to  what  the  will  mentions,  SOOL  per 
annum  for  life  ;  and  I  also  appoint  her  an 
executrix  jointly  with  the  others  named  in 
my  last  wiU  and  testament. 

"  As  witness  my  hand,  this  18th  day 
of  November,  1819." 

On  the  dOth  of  September,  1828,  the 
testator  signed  another  codicil,  which  was 
also  attested  by  two  witnesses  only ;  where- 
in, after  revoking  a  legacy  given  by  the  will, 
and  stating  that  one  half  of  Orchard  estate 
was  sold,  and  giving  directions  concerning 
the  sale  of  the  other  half,  the  testator  pro- 
ceeded as  follows  :— 

**  I  now  a^K>int  Edward  Lister,  of  Ever- 
ton,  and  the  Rev.  James  Fumival,  of  Upton, 
nay  executors,  in  the  place  of  N.  Salisbury 
aiui  A.  Garnett,  within  mentioned,  with  ftill 
power  to  act,  &c  As  witness  my  hand, 
this  50th  day  of  September,  1828." 

On  the  18th  of  February,  1824,  the  tes- 
tator made  another  codicil,  which  was 
executed  and  attested,  as  by  law  is  required, 
for  passing  freeholds  by  devise,  in  the  fol- 
lowing words : — 

"  I  now  appoint  my  friend  the  Rev.  Ben- 
jamin Ghiest,  of  Everton,  near  Liverpool, 
to  be  my  executor,  in  the  room  of  Edward 
Itfister,  of  Everton  above-mentioned,  with 


fun  power  to  act,  &c.     Witness  my  handi 
this  13th  day  of  February,  1824." 

All  the  codicils  were  written  on  the  same 
sheet,  which  was  the  back  sheet  of  the  will. 

The  testator  died  on  the  17th  February^ 
1824.  His  widow  survived  him,  but  died 
before  this  case  was  prepared. 

The  questions  for  the  opinion  of  the 
Court  were,  first,  whether  the  third  codicil 
operated  as  a  republication  of  the  will  and 
first  and  second  codicils,  or  any  and  which 
of  them?  Secondly,  whether  die  legal  fee 
in  the  Allerton  estate  passed  by  the  will  and 
codicils,  and  to  whom  ;  or  whether  it  de^ 
scended  to  the  heir  at  law  of  the  testator  ? 

This  case  was  argued  in  the  last  Michael- 
mas term,  when  Mr,  Serjeant  Pe2/ contend- 
ed, that  the  third  codicil  was  a  republication 
of  the  wiU,  as  well  as  the  two  previous  codi- 
cils ;  and  that  the  wiU  and  last  codicil  hav- 
ing been  duly  executed  and  attested,  it  must 
be  considered  as  one  entire  instrument,  and 
not  completed  until  the  last  codicil  was 
made ;  and  it  was  sufficient  to  consider 
that  instrument  as  a  codicil  only,  so  as 
to  amount  to  such  republication.  Although 
there  is  some  confusion  in  the  decisions 
which  bear  on  this  point :  yet  the  cor- 
rect mode  of  considering  it,  is  as  a  ques- 
tion of  intention ;  and  whether  the  devisor 
meant  that  the  last  codicil  should  have 
the  effect  of  attracting  and  incorporating 
the  will  and  intermediate  codicils  or  tes- 
tamentary papers?  The  leading  case  is 
that  of  Barnes  v.  Crone, (I)  which  esta- 
blished the  doctrine,  that  every  codicil, 
unless  it  be  confined  in  expression,  is  a  re- 
publication of  a  previous  will,  if  such  codicil 
be  executed  and  attested  according  to  the 
Statute  of  Frauds ;  and  it  was  there  held,  that 
lands  purchased  after  the  will  was  made,  pass- 
ed by  it,  although  the  codicil  related  to  per- 
sonalty only  ;  and  Lord  Commissioner  Eyre 
said,  '*The  testators  acknowledgment  of 
his  former  wiU,  considered  as  his  will  at  the 
execution  of  the  codicil,  if  not  directly  ex- 
pressed in  diat ^instrument,  must  be  implied 
from  the  nature  of  the  instrument  itself,  ' 
because,  by  the  nature  of  it,  it  supposes  a 
former  will — refers  to  it — and  becomes  part 
of  it ;  and  being  attested  by  three  witnesses, 
his  implied  declaration  and  acknowledg- 
ment seem  also  to  be  attested  by  three  wit^ 

(i)  lTei.jun.486. 
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neeses."  Alttioiigh  in  Panphrau  ▼.  Lord 
Lansdofvn,^^)  andZytton  v.  Lady  FaUdandt 
(3)  it  waft  held,  that  there  could  be  no  im->> 
plied  republication  since  the  statute,  but 
that  the  paper  conta^ng  the  devise  must 
be  re-executed ;  yet  those  cases  were  over'- 
ruled  by  AcherUy  v.  Vernon^  (4)  where  it 
was  decided,  that  a  codicil,  signed  and 
published  in  the  presence  of  three  witnesses, 
was  a  republication  of  the  wiU ;  and  that 
both  made  but  one  will.  Although  Sir  Wil-" 
liam  Grant  was  disposed  to  break  in  on  the 
reasoning,  on  which  the  authority  o£  Acher^ 
ley  v.  Venum  was  supported  in  the  late 
case  of  PigM  t.  Waller  ;(5)  yet  he  sub- 
mitted to  die  authority  of  Barnes  v.  Crowe f 
and  said  that  it  afiR>rded  a  certain  rule,  and 
tliat  if  he  departed  from  it,  it  would  only 
be  to  set  every  thins  loose  again^  The 
codicil  in  P^M  v.  nailer  related  to  per- 
sonal property  onlyi  and  expressed  no  in* 
tention  on  the  part  of  the  testator  to  repaid 
lish  his  wiU  ;  and  yet  it  was  held  to  pass 
after-purchased  lands,  there  being  a  general 
devise  of  lands  in  the  wilL  In  the  AUot'* 
nev  General  v.  Dcmungf  (6)  Lord  Chan* 
cellor  Camden  held,  that  die  annexadon  of 
a  codicil  to  a  will,  was  one  of  the  modes  by 
which  an  intention  might  be  declared,  and 
was  therefore  a  republicadon.''— Here,  how- 
ever, the  will  and  all  the  codicils  are  writ- 
ten on  the  same  sheet  of  papen  In  Good^ 
iiOe  d.  Woodhouse  r.  Meredith^  (7)  Lord 
EUenborough  said^  the  efl^t  of  a  codicil 
has  been  setded  in  a  series  of  cases,  begin* 
ning  with  Acherley  v.  Vernon^  down  to 
Barnes  v.  Crowe^  and  lasdy,  in  the  more 
recent  case  of  PigoU  v.  Waller,  The 
effect  of  all  these  decisions  is  to  give  an 
operation  to  the  codicil  per  se;  and  inde- 
pendendy  of  any  intendcm,  so  as  to  bring 
down  the  will  to  the  date  of  the  codicil, 
making  the  wiU  qpeak  as  of  that  date,  unless^ 
indeed^  a  contrary  intendon  be  shown,  in 
which  case  it  will  repel  that  efiect.  Such 
was  the  case  of  Bowes  v.  Bowes^  where  the 
codicil  devised  the  said  lands,  whidi  word 
said  was  considered  by  die  judges,  as  con- 
trolling  the  effect  and  operadon  of  the 

(2)  Tin.  Abr.  tit.  Dense,  Z.  22. 

(3)  Id.  ibid.  b.  c.  2  £q.  Cas.  Abr.768. 

{ 4)  Com.  Rep.  381;».  c.  3  Brown, Poxl.  Cas.  107. 
(•V  7  Ve8.jim.  118. 
{6)  Ambler,  571. 
(7)  2M.&S.  la. 


codicil,  eonfining  it  to  tbose  lands,  ithitk 
woidd  have  passed  under  the  wiU  as  it 
originally  stood,  and  not  entiending  die 
will  to  all  the  lands  at  the  date  c^  die 
codicil.  ''  But,"  (continued  his  LcMrdahip,) 
**  here  die  codicil  draws  the  will  down  to 
its  own  date,  in  die  very  terms  of  the  will« 
and  makes  it  operate  as  if  it  had  been  then 
executed  in  those  terms."'— That  is  ex.* 
pressly  in  point,  and  it  is  most  material  to 
consider  the  intent  of  the  testator.  Altfarwigfa 
the  two  intervening  codicils  were  not  exe* 
cuted  according  to  the  statute,  yet  as  the 
last  was,  it  renders  the  whole  operative ) 
and  if  none  had  intervened,  it  is  quite  clear 
that  the  last  codicil  would  be  a  republica-» 
don  of  the  will,  not  only  on  principle,  but 
by  the  latest  and  recogmzed  dedsions  mi 
the  subject. 

Mr.  Serjeant  Bosanqueti  oontrL — The 
quesdon  is,-  whether  the  third  or  last  codicfl 
operates  as  a  republicadon  of  the  wiU  and 
the  first  and  second  codicils,  so  as  to  pass 
the  afler-purchased  property,  caUed  the  Al- 
lerton  estate,  and  in  whom  the  legal  fee  in 
that  property  is  vested.  All  the  older  au* 
thorities,  as  to  what  shall  aniount  to  a  repub- 
lication of  a  will,  are  collected  by  Mr.  Ser- 
jeant Williams  in  a  note  to  Z)iippa  v.  Mayo; 
(8)  and  it  is  necessary  here  to  consi&r, 
first,  the  application  of  all  those  authorities 
to  this  particular  case }  and,  secondly,  the 
intendon  of  the  testator*  He,  by  his  will, 
only  devised  the  estates  he  then  had ;  and 
as  the  first  and  second  codicils  were  attested 
by  two  witnesses  only,  they  cannot  be  looked 
at ;  and  the  last  has  not  even  referred  to  the 
after-purchased  estate*  Although  the  third 
codicil  was  duly  executed,  it  merely  aap^* 
pointed  a  new  executor  in  the  room  of  one 
named  in  the  second,  and  has  no  reference 
whatever  to  the  will  or  first  codidl,  or  their 
subject  matter*  Although  the  cases  of 
Acherley  v.  Femonf  Bamts  ▼.  Crome^  and 
PigoU  V.  Waller,  have  established  the 
principle,  that  a  codicil  duly  execiHed  is  a 
republicadon  of  a  previous  will ;  yet  it  does 
not  follow  thatafler^acquiied  property  is  to 
pass  by  such  codicil*  unless  sudi  property 
is  expressly  referred  to»  or  there  be  a  dear 
intendon  expressed  by  the  testator,  that  it 
should  pass.  This  is  manifest  from  the 
case  of  Bowes  v.  Bowes,  where  a  eodicH  n« 

(8)  1  Wm.  Sanad.  227. 
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citing  the  deviae  by  the  will,  revoked  the 
8aixie»  as  to  two  of  the  trustees,  and  then 
devised  the  said  lands,  &c. ;  it  was  held, 
that  lands  purchased  since  the  will,  did  not 
pass  by  such  codicil.  So  in  Parker  v.  Biacoef 
(9)  where  the  testator  devised  all  his  real 
estates,  except  certain  cc^yhold  estates 
therein  mentioned,  in  trust  for  his  eldest 
son,  with  remainders  over ;  and  afterwards 
made  a  codicil,  reciting  that  he  had  become 
entitled  to  certain  estates  on  the  death  of 
his  mother,  and  that  he  thereby  revoked  the 
limitation  in  his  will,  so  fiur  as  it  related  to 
his  estates  in  favour  of  liis  son  2  it  was  held, 
that  such  codicil  did  not  amount  to  a  repub- 
lication of  his  will. — ^The  established  rule 
is  this,  that  if  a  person  publish  a  codicil, 
duly  attested,  and  confirming  his  will,  or 
acknowledgii^  it  in  terms,  it  brings  down 
the  will  to  the  date  of  the  codicil,  and  may 
even  attach  x>ther  testamentary  instruments 
to  it,  which  are  not  duly  attested ;  but  if  no 
reference  be  made  to  the  will,  or  to  those 
instruments^  it  is  incumbent  on  the  party 
seeking  to  establish  the  republication,  to 
show  mat  it  was  the  manifest  intention  of 
the  testator,  that  it  should  refi^r  to  them. 
'His  intent  to  attract  antecedent  papers  to 
the  last,  must  be  made  out  affirmatively  by 
the  contents  of  the  paper  itseli*  and  not 
merely  by  the  attestation  of  three  witnesses* 
Here,  the  mere  circumstance  of  adding  ft 
third  codicil,  is  by  no  means  sufficient  to 
show  oreflfectuate  the  intent  of  the  testa« 
tor,  as  to  passing  the  Allerton  or  after-ac-* 
quired  estate,  for  it  does  not  profess  to  c<xh 
firm  the  will  or  two  previous  codicils,  or 
even  advert  to  them.  In  Doe  dem.  Pate  v. 
Douy,  (10)  the  testator,  by  his  codicil,  rati- 
fied and  eonfirmed  all  and  every  the  gifU, 
devises,,  and  bequests  in  his  vnll,  except 
what  he  had  altered  by  the  codicil,  and  ex« 
pressly  directed  that  the  codicQ  might  be 
annexed  tO)  and  taken  as  part  of  his  will  to 
all  intents  and  purposes  $  and  it  was  there« 
fere  most  properly  held  to  amount  to  a  re-« 
publication.  So  in  Ackerley  v.  Vernon^  the 
testator,  after  reciting  in  the  codicil  that  he 
had  made  his  will,  added,  "  I  hereby  ratify 
and  confirm  my  said  wiU,  except  in  die  al* 
terations  after  mentioned."  Again,  in  i?ame« 
T»  Cre^wCf  where  there  was  an  intermediate 


(9)  3  Moore,  «4, 

(10)  Cowp.  159i 


codicil,  the  testator,  by  his  last  wlU,  directed 
it  to  be  a  further  codicil  to  his  said  last  will, 
and  which  was  to  be  accepted  and  taken  as 
part  thereof;  and  in  PigoU  v.  WaUer^  the 
words  of  the  codicil  were  "  a  codicil  made 
and  published' by  me,  and  to  be  annexed  to 
my  will,  and  made  part  thereof  to  all  intents 
and  purposes."  Before  the  case  oiAeher" 
ley  V.  VemoOi  there  could  be  no  republica- 
tion of  a  will  by  implication ;  but  now,  if  a 
codicil  be  duly  attested,  and  refers  in  terms 
to  die  original  will,  so  as  to  ratify  and  con- 
firm it,  it  is  sufficient ;  but  a  republication 
is  not  to  be  carried  fitrther  than  it  was  be« 
fore  the  passing  of  the  Statute  of  Frauds  ; 
and  the  mere  attestation  of  a  codicil,  not 
refernng  to  the  original  will,  or  any  inter-* 
mediate  testamentary  papers,  cannot  have 
the  efiect  of  setting  up  such  will.  In  Rolle*s 
Abridgment {II)  it  is  laid  down,  "that  if 
any  man,  seised  of  lands,  devise  the  whole 
to  J.  S.,  and  afterwards  purchases  the  manor 
of  DeUe,  and  then  writes  in  his  wiU,  that 
John  Doe  shall  be  his  executor ;  yet  this  is 
not  any  new  publication  to  make  the  lands 
pass ;  but  if,  qfter  the  purchase  of  the  manor 
of  Dalei  he  delivers  the  first  will  as  his  will, 
and  says  that  it  shall  be;  his  will,  without 
putting  any  words  tiiereto ;  yet  this  is  a  new 
publication  to  make  the  lands  newly  pur^ 
chased  to  pass." 

That  bears  most  strongly  on  this  case,  as 
the  last  codicil  merely  operates  to  appoint 
and  substitute  one  executor  for  another; 
and  if  it  had  not  been  duly'  attested,  it 
would  still  have  had  the  ef&ct  of  removing 
the  executor  named  in  the  second  codicil* 
That  is  all  the  testator  intended ;  he  did 
not  mean  to  republish  his  will,  so  as  to 
bring  it  down  to  the  date  of  the  last  codicil, 
with  respect  to  his  real  estate,  and  more  par<« 
ticularly  so,  as  the  executors  were  to  be 
considered  $a  trustees  in  the  original  will, 
and  to  manage  the  pers<Hial  estate  in  their 
character  of  executors.  As  well  therefore  on 
principle  and  previous  decisions,  as  that  no 
mtention,  either  direct  or  implied,  can  be 
inferred,  that  the  testator  meant  that  his 
afler^acquired  property  should  pass  by  the 
last  codicil,  his  heir^-at-law  is  entitied  to 
take  it. 

Mr.  Serjeant  Pell,  was  heard  in  reply. 

The  following  certificate  was  aflerwards 
sent : — 

(u)  Vol.  1.618. 
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**  We  have  heard  'this  cage  argued  by 
counsel^  and  considered  it,  and  are  of  cypi- 
nion,  that  the  third  codicil  operated  as  a  re- 
pubUcation  of  the  will  and  of  the  second 
codicil :  upon  the  question,  whether  it  also 
operated  as  a  republication  of  the  first 
codicil,  there  may  be  some  doubt ;  but  as 
the  republication  of  the  will  passes  the  Al- 
lerton  estate  on  the  same  trusts  as  the  first 
codicil,  if  properly  executed,  would  have 
done,  it  is,  perhaps,  of  little  or  tm  import- 
ance to  consider  ttuit  questimi  further. 

**  We  are  of  opinion  that  the  legal  fee  in 
the  Allerton  estate  passed,  by  the  will  so  re- 
published, to  Nicholas  Salisbury  and  Abra- 
ham Gramett,  the  devisees  muned  in  the 
wiU. 

«  W.  D.  Best,        J.  Park, 

**  J.  BURROUGH,'        J.  GaSSLEE." 


An  affidavit  was  aocordihgly  produced 
on  the  last  day  of  the  term,  in  which  the 
demandant's  title  was  set  out  firom  the  year 
1785,  and  it  was  sworn  that  his  right 
accrued  onlv  in  1822,. when  he  became 
tenant  in  tail  under  the  wiU  of  the  first  pur- 
chaser, and  in  which  the  power  was  recited. 

The  Cowrtf  considering  it  to  embrace  a 
question  of  difficulty  and  importance,  took 
tinie  to  consider ;  and  on  this  day 

Lord  Chief  Justice  Best  said,  We  have  no 
doubt  but  that  we  have  auth<»tty  to  amend, 
even  in  writs  of  right,  and  although  there 
may  have  been  a  delay  by  the  demandant,  or 
his  title  may  rest  on  a  mere  dormant  d^m. 
Here,  however,  it  is  sworn  that  the  deman- 
dant's title  only  accrued  to  him  in  1822.  The 
amendment  must  therefore  be  allowed  on 
the  usual  terms  of  paying  the  costs,  and  the 
rule  must  ocmsequently  be  made 

Absokie, 


1825.      ■) 
U20.  S 


CHOLlfELEY  V.  PAXTOK  AND 
OTHERS. 


April 

The  demandant  may  wUhdraw  a  demwrrerf 
and  reply  on  payment  of  costs,  in  a  writ  of 
formedim,  on  an  (affidavit  stating,  that  his 
title  had  only  recently  accrued  to  mm. 

This  was  a  writ  of  formedon,  in  which  the 
question  turned  on  the  construction  of  a  power 
in  a  will,  and  which  was  set  up  by  the  de- 
fendants in  their  plea ;  and  as  the  whole  of  the 
power  was  not  recited  or  set  out  thereini 
the  plaintifi*  demurred ;  and  in  the  last  term 
Mr.  Serjeant  Cross  obtained  a  rule  nisi,  to 
withdraw  the  demurrer  and  reply,  on  pay- 
ment of  costs  by  the  plaintiff.  On  Mr. 
Serjeant  Bosanquet  and  Mr.  Seijeant  Peake's 
showing  cause,  and  insisting  that  an  affidavit 
was  necessary  to  show  the  grounds  on  which 
such  spiecial  application  was  made,  and  more 
particularly  so,  as  the  proceedings  were  in 
the  nature  of  a  real  action,  tlie  Court  re- 
quired such  an  affidavit  to  be  procured; 
and  the  cases  of  Scott  v.  Perry,  (1)  Htdl  v. 
Blake,  (2)  Turner  v.  Palmer,  (3)  Black- 
morels  case^  (4)  Dumsday  v.  Hughes,  (5)  and 
Charlwood  v.  Morgan,  (6)  were  cited  and 
relied  on. 

(1)  3Wil8.207.' 
(9)  4  Taunt.  57S. 
(5)  Cro.  Car.  74. 

(4)  8  Rep.  159. 

(5)  SB.&P.  455. 

(6)  1  N.  R.  64. 


1825.      "> 
a  21.  s 


BOWLBT  e.  H0aK£« 


AprU 

In  an  action  agamst  a  coachrproprieiorfof 
the  loss  of  a  parcel,  it  was  pronedfor  the  de* 
fendant,  that  the  plaintiff  had  for  three  years 
taken  m  a  weekly  newspaper,  in  which  the 
defendant  had  regularly  inserted  a  notice, 
that  he  would  not  he  responsible  for  any  pared 
under  the  value  of  5L,  unless  entered  and  paid 
for  accordingly : — Held,  that  such  emdence 
was  not  Sfjffhteni  to  show  that  the  plaintiff^  hmi 
knowledge  of  such  notice  at  the  time  of  the 
deUoery  of  the  parcel. 

This  was  an  action  of  assumpsit,  brought 
against  the  defendant  as  a  ooach-proprietm', 
for  not  delivering  a  parcel  containing  bomk 
notes,  which  had  been  intrusted  to  him  by 
the  plaintifl^  to  be  carried  firom  Chester 
to  Brompton. '  The  declaration  stated,  that 
in  consideration  that  the  plaintiff,'  at  ihe 
request  of  the  defendant,  had  caused  a  cer- 
tain parcel,  containing  bank  notes,  to  bede- 
Hvered  to  the  defendant,  to  be  safely  convey- 
ed by  him  firom  Chester  to  Brompton,  and 
there  to  be  safely  delivered,  in  considentian 
of  certain  reward  to  the  defendmt  in  that 
behalf,  he  undertone  to  carry  the  paced 
safely  and  securely,  and  deliver  the  aame 
at  Brompton ;  and  assigned  for  breach  Aa 
non-delivery  of  the  same. 
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At  the  trial  before  Mr.  Baron  Garrow, 
at  the  last  Assizes  at  Staffiird,  it  appeared 
that  the  plaintiff  was  a  fiirmer  residing  near 
Chester,  and  that  his  daughter  was  at  school 
at  Brompton ;  that  on  the'  28th  December 
last,  he  enclosed  the  notes  in  question  in  a 
parcel,  being  the  amount  of  half  a^year's 
board  and  education  for  his  daughter ;  and 
that  the  parcel  was  delivered  at  the  defen- 
dant's coach  office  at  Chester,  and  two 
shillings  paid  for  its  carriage  to  Loxidon. 
The  defendant,  in  order  to  exonerate  him- 
self from  his  liability  by  the  terms  of  a  no- 
tice, limiting  his  respcmsibility  to  parcels 
under  the  value  of  5L  unless  entered  and 
paid  for  accordingly,  proved  that  the  terms 
of  such  notice  had  been  regularly  inserted 
in  the  Chester  Chronicle  every  week  for  the 
last  three  years;  and  that  the  plaintiff, 
during  all  that  period,  had  been  in  uie  hkbit 
of  taking  in  that  paper.  It  was  also  proved 
that  the  plaintiff  had  frequently  sent  parcels 
by  the  defendant's  coach. 

The  learned  Baron  left  it  to  the  jury  to 
say,  whether  the  plaintiff  ^s  taking  in  the 
newspaper,  in  which  the  advertisement  in 
question  was  contained,  was  eqifivalent  to  8 
notice  of  the  terms  on  which  the  defen- 
dant's responsibility  rested.  The  jury  in- 
quired whether  they  could  find  for  a  portion 
o£  the  plaintiff's  demand,  and  being  an- 
swered in  the  negative,  they  aflerwarda 
found  a  verdict  for  him,  for  the  amount  of 
the  notes  contained  in  the  parcel.  ■ 

Mr,  Serjeant  Vaughan  now  moved  for  a 
i:ule  to  show  cause  why  this  verdict  should 
aot  be  set  aside,  and  a  new  trial  granted, 
9nd  submitted,  diat  as  the  plaintiff  had  taken 
in  the  newspaper  so  many  years,  and  fre- 
quently sent  parcels  by  the  defendant's  coach, 
it  must,  at  all  events,  be  presumed  that  he 
had  read  the  advertisement  containing  the 
limitation  of  the  defendant's  responsibility. 

By  the  Court. — Surely,  if  a  person  is  in 
the  habit  of  takiqg  in  a  daily  or  weekly 
newspaper,  it  is  not  to  be  presumed  that  he 
reads  all  the  advertisements  contained  in  it. 
Tlie  rule  of  common  law  has  been  much 
altered  and  intrenched  on  by  notices  of  this 
description.  Coach  proprietors  may  easily 
get  rid  of  difficulties  of  tlus  nature,  by  order- 
ing their  clerks  or  porters,  who  receive  par- 
eels,  to  give  the  parties  bringing  them  a 
printed  psqier,  containing  the  terms  on  which 
they  undertake  to  carry  sudi  parcels,  and 


limiting  their  responsibility  to  those  wider  the 
value  of  5Lf  unless  they  are  entered  and  paid 
for  accordingly.  In  order  to  rid  themselves 
of  their  common  law  liabiUty  they  must  do 
it  clearly  ;  and  if  they  intend  to  deal  fairly 
with  the  public,  they  must  afiect  them  by 
notice,  so  that  they  may  not  suffer  from 
the  consequences  of  their  neglect,  or  mis- 
carriage by  their  servants.  Here,  there  can 
be  no  doubt,  but  that  the  cause  was  most ' 
properly  lef^  to  the  jury,  and  they  have 
drawn  a  right  conclusion. 

Ruie  refined* 


1825.     >  ' 

A     '1  21    i  ^'^^^^y  ADMIX.  V.  NEWNHAIC. 

PreseKlment  of  a  bill  qf  exchange  to  the 
acceptor  (a  merchant)  betfoeen  eight  andnme 
o'clock  at  night  is  stj^cient. 

This  was  an  action  brought  against  the 
defendant  as  acceptor  of  a  bill  of  exchange 
for  39/.  16«.  which  he  had  accepted,  at 
C.  B.  Cocker's,  No.  11,  Nassau-street, 
Soho.  The  bill  was  drawn  by  the  plaintiff's, 
husband,  a  publican  in  Sussex,  in  the  year 
1815,  to  whose  efiects  she  administered; 
and  the  defendant  pleaded  the  statute  of 
limitations.  At  the  trial  before  the  Lord 
Chief  Justice  at  Westminster,  at  the  sittings 
after  the  last  term,  it  appeared  that  the  bill 
was  presented  by  a  notary,  at  Nassau-street, 
between  eight  and  nine  o'clock  in  the  even- 
ing of  the  day  on  which  it  became  due,  and 
the  plaintiff  having  given  in  evidence  a 
letter  of  the  defendant's  of  the  17th  Feb. 
1819,  acknowledging  liis  liability,  and  a 
promise  to  pay  its  amount  on  his  being, 
arrested  in  this  action,  the  jury  found  a  ver-' 
diet  for  the  plaintiff. 

Mr,  Serjeant  Taddy  now  applied  to  set  it 
aside,  and  that  a  new  trial  might  be  grant* 
ed,  and  submittdd  on  the  authority  of  the 
cases  of  Parker  v.  Gordon,  (1)  and  Elford 
V.  Teedi  (2)  that  the  bill  should  have  been 
presented  within  the  usual  hours  of  business, 
and  that  between  eight  and  nine  o'clock  in 
the  evening  must  be  considered  as  too  late 
for  this  purpose ;  that  in  the  first  of  those 
cases  the  presentment  was  made  at  a  little 
afler  mx^  and  in  the  other,  between  half- 


(1)  7  East,  385. 
{t)  1  M.  and  S.  38. 
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post  six  and  seven  in  the  evening,  and 
those  hours  were  deemed  to  be  unreason* 
able ;  and  in  the  case  of  CaUaghan  v.  Aylett, 
(d)  it  was  expressly  decided  that  the 
neglecting  duly  to  present  a  bill  where  it  is 
made  payable,  is  equally  a  discharge  to  the 
acceptor  as  the  drawer. 

By  the  Court. — In  the  cases  of  Parker  v. 
Gordon^  and  Elfordy,  Teed^  the  bills  were 
accepted  payable  at  a  banker's,  and  it  was 
held  necessary  to  present  them  within  the 
usual  banking  hours.  But  in  Laftky  v. 
i^i^(4)  the  Court  said  they  could  not 
take  notice  of  what  were  called  banking- 
hours,  but  considered  the  main  question  to 
be,  whether  an  acceptor  had  not  the  whole 
of  the  day  to  pay  a  bill  in.  It  is  necessary 
for  a  banking-house  to  shut  at  five  or  six 
o'dock  in  order  to  provide  fbr  the  clear- 
ances ;  and  in  Barclay  v.  BaUeyt  (5)  Lord 
Ellenborough  held,  that  eight  o'clock  in  the 
evening  was  not  an  unreasonable  hour  for 
making  a  pi^sentment  at  the  house  of  a 
merchant  for  payment,  on  the  ground  that 
a  common  trader  is  different  firam  bankers, 
and  has  not  any  peculiar  hours  for  paying 
or  receiving  money.  That  case  appears  to 
be  precisely  in  point,  and  to  furnish  a  com- 
plete  answer  to  this  application. 

Ruk  refused. 


} 


HUGHES    V,   OILMAN. 


1825. 

April  22. 

Whexe  a  party  intends  to  dispute  the  va^ 
lidUy  of  a  commission,  and  brings  an  action 
against  the  person  who  caused  it  to  be  issued: 
— Held,  thai  he  cannot  require  particulars 
of  the  act  of  bankruptcy,  on  which  such 
commission  is  to  be  supported. 

A  commission  of  bankrupt  having  been  is* 
sued  by  the  defendant  against  the  plaintiff, 
he  appUed  to  the  Lord  Chancellor  to  enlarge 
the  time  for  his  surrender,  as  he  intended 
to  try  the  validity  of  the  commission  ;  and 
in  consequence  commenced  the  present  ac- 
tion against  the  defendant. 

Mr.  Serjeant  PeU  now  apf^ed  for  a  rule 
to  show  cause  why  the  defendant  should 
not  give  the  plaintiff  the  particulars  of  the 
act  of  bankruptcy,  on  which  the  commission 

(3)  3  Taunt.  397. 
(4)4T;K171. 
t5)  2  Camp.  5«7. 


was  intended  to  be  supported.  It  i^ipeared 
that  a  similar  apphcation  had  been  made  to 
a  judge  at  Chambers,  who  directed  the  par* 
ties  to  come  to  the  Court. 

Per  Curiam. — This  is  an  application 
which  wasnever  before  heard  of;  tfid  there 
does  not  appear  to  be  the  slightest  gnnmd 
for  it|  nor  can  it  be  warranted  by  principle^ 
or  on  authority. 

Ruk^rejiued^ 


} 


&SA]>£E  V.   BLOOM. 


1825. 

April  22, 

If  a  plaini^  employs  a  person  to  conduct 
causCf  in  the  character  of  an  attorney, 
who  is  m4  quali/ied  to  act  as  such^  it  does  not 
deprioe  the  former  oflusrigkttoaUlds  costs 
as  against  the  defendant^  in  case  he  obtains  a 
verdicts  The  defendants  remedy  tr,  to  bring 
the  party  so  practising  before  the  Courts, 
who  wiU  deal  with  fum  according  to  ^of- 
fence of  which  he  may  be  found  guilty. 

This  was  an  action  of  trespass  for  an 
assault,  in  which  the  plaintiff  obtained  a 
yerdiet ;  and  his  costs  were  afterwards  tax- 
ed at  70L  It  appeared  on  the  taxation 
before  the  Protfaonotary,  that  the  person, 
who  had  acted  as  the  pkiatiff 's  attorney  in 
conducting  the  suit,  had  ceased  to  take  out 
his  certificEite  since  the  year  1818,  and  had 
not  been  since  re-admitted,  although  all  the 
proceedings  in  the  cause  had  been  carried 
on  by  him  in  the  character  of  such  attorney. 

On  an  application  to  Mr.  Justice  Park, 
at  Chambers,  he,  on  those  circumstances 
being  stated  to  him,  ordered  that  all  further 
proceedings  by  the  plaintiff  should  be  stayed ; 
and  that  thedefendant  should  pay  the  amount 
of  the  costs  taxed  into  court,  subject  to  a 
motion,  as  to  whether  the  plaintiff  could  be 
entitled  to  them  or  not;  or  whether  the 
whole  or  any  part  of  them  should  be  refund* 
ed  to  the  defendant. 

Mr,  Serjeant  Wilde  now  applied  for  a 
rule  to  slum  cause  why  such  a  portion  of 
the  costs  as  would  go  to  the  plaintiff's  at** 
torney  (or  conducting  the  suit,  might  not  be 
refunded  to  the  defendant,  and  subnutted, 
that  neither  die  person  who  acted  as  such 
attorney,  nor  his  agent,  could  daim  tfaehr 
costs  as  against  the  plaintiff;  and,  conse- 
quently, that  the  defendant  could  not  be 
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called  on  to  pay  the  latter  a  Buin»  he  could 
never  be  compelled  to  pay  himself;  and  he 
relied  on  a  note  furnished  by  the  Master  of 
the  King's-  Bench,  who  stated  that  costs 
were  never  allowed  to  a  person  in  that 
eowt,  who  carried  on  a  cause  as  an  attor- 
ney when  he  was  not  so,  or  was  not  fully 
qualified  to  act  as  such.  He  also  relied  on 
the  statutes  2<7eo.  2.  c.  28.  s:  17  ;  22  Oeo. 
2.  c.  46.  s.  11  ;  and  S7  Geo.  8.  c,  90.  s. 
50  and  SI,  to  show,  that  sworn  attorneys, 
permitting  others  to  issue  out  writs,  or  pro- 
secute actions,  should  be  disabled  from 
practising;  that  such  attorneys,  acting  as 
agents  for  persons  not  qualified,  were  liable 
to  be  struck  off  the  roll ;  and  that,  if  any 
person  should  practise  as  an  attorney  with- 
out a  certificate,  or  neglected  to  take  one 
out,  he  was  liable  to  a  pensdty,  and  there- 
after incapacitated  from  practising  as  an 
attorney.  Here,  if  the  plaintiff  had  prose- 
cuted in  his  own  person,  the  costs,  now 
sought  to  be  recovered  on  behalf  of  the 
attorney,  would  not  have  been  allowed ;  nor 
can  he  be  liable  to  nay  such  person,  as 
any  costs  incurred  by  him  in  die  prosecu-* 
don  of  the  cause,  could  only  arise  in  the 
due  course  of  his  employment  as  an  attorney. 
By  the  Court. — ^There  appears  to  be  no 
groimd  for  this,  motion,  which  is  i]}  the 
nature  of  an  application  on  the  part  of  the 
defendant,  that  money,  which  he  had  been 
ordered  to  pay  into  epurt,  might  be  refund- 
ed to  him.  There  is  no  pretence  to  say 
that  it  must  be  repaid  to  the  defendant,  to 
the  prejudice  of  the  plaintiff.  It  was  never 
the  object  or  intention  of  the  legislature  to 
interferewith  the  righta  of  the  suitors.  They 
have  enreisly^  guarded  against  it,  and  di- 
rected the  pUhishment  to  he  inflicted  on  the 
party  who  practises  as  an  attorney  when 
he  is  not  so ;  and  in  such  case  it  is  quite 
dear  that  he  cannot  sue  for,  or  recover  his 
costs.  But  the  plaintiff  is  not  to  be  pre- 
vented from  recovering  his  costs,  because 
it  turns  out  that  his- attorney  had  not  regu- 
kurly  taken  out  his  certificate,  so  as  to 
qusiify  him  to  practise  as  such.  The  plain- 
tiff must  be  taken  to  be  ignorant  as  to  whe- 
ther the  attorney  liad  didy  qualified  himself 
or  not ;  and  he  was  not  to  inquire  or  satisfy 
himself  as  to  that  &et ;  besides  it  firequendy 
happens  that  a  client  makes  advances  to  his 
attorney  in  the  first  in9tance  ;  and  if  in  this 
case  the  plaintiff  was  held  not  to  be  en- 
VoL.in.  C.P. 


tided  to  his  costs,  he  could  not  get  them 
back,  although  he  had  actually  advanced 
the  money  out  of  his  own  pocket ;  although 
the  person  who  practised  as  an  attorney, 
might  be  deprived  of  any  remedy  he  might 
have  as  against  the  plaintiff  for  the  recovery 
of  his  costs ;  yet  that  cannot  be  extended 
to  the  latter,  so  as  to  prevent  him  from 
obtaining  the  full  fruits  of  his  judgment. 
We  have  therefore  a  sufficient  power  to 
protect  him ;  and  if  the  party  who  con- 
aucted  diis  suit  as  an  attorney,  has  not  his 
name  on  the  roll,  or  was  not  qualified  to 
act  as  sucli,  he  has  thereby  been  guilty  of 
a  contempt  of  court,  for  which  he  may  be 
visited  and  compelled  to  do  justice  to  all 
parties.  It  is  more  prudent  therefore  for 
the  defendant  to  resort  to  the  ordinary 
course,  by  proceeding  against  the  person 
who  conducted  the  business  as  an  attorney, 
and  when  he  is  brought  before  us,  we  shall 
be  enabled  to  deal  with  him  according  to 
the  nature  of  the  offence  for  which  he  may 
be  found  guilty. 

Rule  refuted. 


1825 
April  22 


lUNQ    -      - 
0HBPHSBD 
^BFVEIBS  - 


^   DBXANDAMT, 

-  TBNANT, 

-  VOUCHBE. 


A  recovery  may  he  amended  by  ifuertimg 
the  word  ** advowson'*  before  " vicarage"  U 
appearing  that  the  premises  were  described 
as  the  "  advowsofi  of  a  vicarage"  in  the  deed 
to  lead  the  uses,  WMch  having  been  lost,  tfte 
Meet  read  the  description  of  the  premises 
fiom  the  enrolment  of  such  deed. 

Mr.  Serjeant  Bosanquet  moved  that  this 
recovery  might  be  amended,  by  inserting 
die  word  **  advowson"  before  those  **  of  the 
vicarage."  In  the  recovery,  the  property 
was  described  as  the  moiety  of  a  vicarage ; 
and  in  the  deed  to  lead  die  uses,  as  a 
moiety  of  the  advowson  of  the  vicarage  of 
Paignton  and  Stoke  Damarell,  in  the 
county  of  Devon.  The  learned  Serjeant 
produced  an  affidavit,  which  stated  that  a 
similar  amendment  had  been  allowed  as  to 
the  other  moiety  a  few  years  since,  when 
die  original  deeds  were  produced,  but  that 
they  had  since  been  either  lost  or  mislaid. 

On  the  officer's  reading  die  enrolment  of 
die  deed  to  lead  the   uses,  in  which  die 
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premises  were  described  as  the  moieQr  of 
the  advowson  of  the  vicamge,  the  Court 

AUatved  the  atnendment. 


C  '^^NNY  ON  THE  SEVERAI.  DEKISES 
*       .1  ^-.  \        OP    OUNNING   ANB  OTHEK3    V» 

AprU28,(     MOODY. 

Wheret  tn  ejectment  to  recover  prefnUeM. 
foffeited  by  nonpayment  qfrent^  there  was  a 
variance  between  the  amount  of  rent  stated  in 
the  particulars  qf  the  demand  of  the  lessors  of 
the  plaintiffs  and  the  amount  proved  to  6c 
due  on  the  trial : — Heidi  that  such  variance 
was  not  material. 

A^  by  her  wiU^  devised  certain  heredita^ 
ments  to  her  niece  for  life^  and  after  her  de^ 
cease f  to  the  uses  therein  mentioned^  subject 
to  a  declaration  thai^  notwithstandmg  such 
devise^  certain  truHees,  therein  nommat^ 
should  he  receivers  qf  the  rents,  with  power 
to  make  distresses^  to  grant  leases,  to  repair, 
and  pay  other  out^goings  subject  thereto,  and 
to  pay  over  the  clear  net  rents  to  such  niece, 
for  her  sole  use,  ^c. 

By  a  codicil,  the  trustees  in  such  will  hav^ 
ing  dkd,  A  revoked  all  the  devises  contained 
in  her  wUl,  anddevised  the  'same  heretUtatnents 
to  new  trustees,  their  heirs,  ^c>,  upon  the 
several  trusts,  ^c.  as  tf  they  had  been  origin^ 
i^y  named  as  trustees  in  the  will : — Aid, 
that  the  trustees  named  ttt  the  eodicil  took  the 
legal  estate. 

This  was  an  action  of  ejectment,  brought 
on  the  demise  of  three  trustees,  named  and 
appointed  under  the  will  of  a  Miss  CaQant, 
against  the  defendant,  to  recover  possessioi^ 
of  a  mill  end  other  premises,  demised  by 
the  plaintiffs,  as  such  trustees  to  the  latter. 
At  the  trial  before  the  Lord  Chief  Baron, 
at  the  last  assizes  for  Kent,  it  appeared  that 
the  action  was  brought  lor  a  forfeiture  for 
non-payment  of  rent,  according  to  the 
terms  of  th^  lease,  under  which  the  pre- 
mises were  demised.  That  by  the  par- 
ticulars the  lessors  of  the  plaintiff  claimed 
for  seven  quarters'  rent,  in  arrear  at  Mi- 
chaelmas last,  and  it  was  proved  that  in 
point  of  fact  six  only  were  due«  It  also 
appeared,  that  the  testatris:  by  her  will  had 
devised  the  premises^  in  question  to  two 
trustees,  to  the  use  of  her  niece  for  l^e, 
and  after  her  death,  to  her  issue  in  tail,  but 


a  dause  was  intaroduoed  in  ^  wQl,  thiit  aU 
though  she  had  given  and  limited  the  mill, 
&c.  to  the  use  of  her  niece  and  her  children, 
yet,  that  she  was  pot  to  receive  the  lenta ; 
but  that  the  trustees  should  be  authoiwed 
to  receive  the  same,  and  they  w^e  also 
empowered  to  distrain  for  the  tfrears,  and 
keep  the  premises  in  repak  oat  of  the  rant 
received ;  and  they  were  further  empowered 
to  grant  leases  for  any  term^  not  eisxee^qg 
the  term  of  fourteen  yeucs.  This  will  was 
afterwards  revoked  by  a  codicil,  in  whidi 
the  testatrix  substituted  three  trustees  (the 
lessors  of  the  plaintiff)  and  their  heirs  for 
the  two  mentioned  in  the  will,  who  had  sinoe 
died,  and  to  whom  she  dev^wd  all  her  real 
estates,  according  to  the  nature  of  her  re- 
spective estates  therein,  upon  the  sevecal 
trusts,  and  to,  for,  and  suli^ect  to  die 
powers  and  directions  in  the  wfll  cimtainedt 
and  they  were  also  empowered  to  take  and 
receive  the  rents,  and  lay  out  monies  in  die 
repair  of  the  premises^  and  to  grant  leases* 
and  pity  over  the  surplus  of  the  vent  to 
the  niece  during  the  term  of  her  life.  The 
jury  foimd  a  verdict  for  die  lessors  of  die 
plaintiff. 

^  Mr.  SefjeasU  Toddy  now  applied  for  a 
pile  to  show  cause  why  this  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted ;  and  submitted  in  the  fiist 
place,  that  as  the  action  was  founded  on  » 
forfeiture  for  the  non-payment  of  rent,  die 
plaintiffs  should  not  only  have  demanded 
the  exact  sum  due,  but  have  stalled  the 
amount  with  precision  and  accucaey  i»  die 
particulars,  and  more  especially  esh  es  they 
could  not  have  recovered  if  d»ey  had  pco- 
ceeded  at  common  few,  and  for  wbieb  the 
action  of  ejectment  had  been  substitiited; 
that  although  particulars  under  a  Judge's 
order  have  recendy  received  ai  libend  ooii- 
struction,  and  great  ladttide  has  been  gives 
therein,  yet  in  the  case  of  a  foifeiturciy  the 
greatest  strictness  and  nicety  is  roqfdred; 
and  as  the  defendant,  if  he  had  known  die 
exact  sum  claimed,  mig^t  have  been  enabled 
to  bring  the  money  into  court,  under  die 
statute  4  Gee.  2.  c.  28.  whereas  he  mighl  fed 
a  difficulty  in  doing  so,  if  the  demand  was 
made  for  more  than  was  actuaHy  diie^-* 
Secondly,  the  l^taom  of  the  plaiodff  eouUl 
not  maintain  this  action,  as  the  legal, 
was  not  vested  in  them,  but  was  an 
executed  in  the  mece  of  the  testatrix,  as 
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die  estate  in  questicMi  was  devised  to  her  for 
life,  and  to  her  issue  in  tail.  In  Shapland 
V.  Stnithf  (1)  it  was  decided,  that  *'  where  A 
devised  .certain  premises  to  trustees  upon 
trusty  to  pay  out  of  the  rents  and  profits 
(after  deducting  rates,  taxes,  and  repairs,) 
such  clear  sum  as  should  then  remain  to 
C.  S.,  and  his  assigns  for  life,  and  after  his 
decease,  to  the  use  and  b^oof  of  the  heirs 
male  of  the  body  of  the  said  C.  S. ;  and  in 
defeult  of  such  issue — ^remainder  over- 
such  trustees  were  seised  of  the  legal  estate 
for  the  fife  of  C.  S.,  the  use  not  being  exe-* 
cnted  in  him."  Here  no  estate  was  devised 
to  the  two  trustees  OTiginally  appointed  in 
the  will,  and  the  codicil  merely  substituted 
three  others  in  dieir  stead,  and  gave  them 
no  new  powers.  They  were  merely  autho- 
rized to  receive  the  rents,  distrain  for  the 
arrears,  and  grant  leases  fer  a  limited  term. 
All  this  is  inconsistent  with  an  estate  in  fee, 
as  if  it  were  vested  in  them,  they  would  not 
only  be  empowered  to  distrain  without  such 
provision,  but  might  grant  leases  fer  any 
term  they  might  think  proper ;  and  in  Doe 
dem.  Leicester  v.  Biggs,(2)  where  the  testa-* 
tor  devised  in  trust  to  pay  unto,  or  else  to 
permit  and  suffer  the  testator's  niece  to 
receive  the  rents,  it  Was  held  that  the  legal 
estate  was  executed  in  the  niece,  because 
the  words  '*  to  permit"  came  last :  and  no 
ease  can  be  found  where  the  trustees  have 
been  held  to  take  the  estate,  if  they  have 
nothing  assigned  to  them  to  do,  but  to  re- 
ceive and  pay  over  the  rents ;  and  in  Shop* 
land  V.  Smithy  Mr.  Baron  Eyre  held,  that 
there  was  no  difference  between  a  devise  in 
trust  to  permit  to  receive,  and  a  devise  in 
trust  to  receive  and  pay  over.  The  legal 
estate,  therefore  was  not  vested  in  the  le»* 
sors  of  the  plaintiff",  but  in  the  niece  of  the 
testatrix  and  her  issue,  as  being  the  parties 
benelicially  interested  under  the  will. 

By  the  CourL — ^There  appears  to  be  no 
substantial  ground  fer  either  of  these  object 
tions.  Although  it  was  stated  in  the  parti«- 
cttlars,  that  seven  quarters  'rent  were  in 
arreur,  when,  in  point  of  fact,  only  six  were 
due ;  and  it  has  been  contended,  that  die 
precise  amount  should  have  been  demanded, 
as  this  was  in  the  nature  of  a  proceeding, 
as  in  the  case  of  a  forfeiture  at  common 
bw;  still  that  variance  would  not  vitiate  the 


(1)1 


Bro.  Ch.  Cases,  74. 
TkmU  109. 


pardeulats.  By  the  statute  4>  Geo.  2.  c.  28, 
which  was  passed  in  order  to  obviate  the 
difficulties  attending  re-entries  at  common 
law,  for  nonpayment  of  rent  in  arrear,  it 
was  enacted  by  the  second  section,  that  **  in 
1^1  cases  between  landlord  and  tenant,  where 
half  a  year's  rent  shall  be  in  arrear,  and  the 
landlord  has  a  right  of  entry  for  nonpay"* 
ment  thereof,  he  may,  without  a  formal  de«  ' 
mand  or  re-entry,  serve  a  declaration  in 
ejectment."  I^  therefore,  no  formal  demand 
was  necessary  under  that  statute,  the  precise 
amount  need  not  be  set  out  in  the  pardcu-' 
lars,  provided  half  a  year's  rent  was  in  arrear. 
It  would  be  highly  dangerous  if  pardculars 
were  to  be  construed  strictly,  for  they  are 
firequendy  open  to  great  abuse ;  and  here 
it  was  proved,  that  six  quarters'  rent  were 
in  arrear ;  and  although  it  was  stated  in  the 
pardculars  that  seven  were  due,  stiQ  that  of 
itself  cannot  vitiate  them,  or  render  the 
proceedings  in  the  acdon  unavailable.  Se-> 
oondly,  it  lias  been  insisted  that  the  lessors 
of  the  plaindff*  had  no  legal  dde  under  the 
will,  so  as  to  enable  them  to  maintain  this  ^ 
acdon ;  but  that  they  were  merely  trustees 
or  receivers  for  the  niece  of  the  testatrix 
and  her  children,  in  whom  the  beneficial 
interest  was  vested.  Although  this  might 
be  doubtful  on  tile  face  of  the  will,  sdll  it  is 
completely  removed  by  die  terms  of  the 
codicil,  which  empowers  the  Court  to  put  a 
construcdon  on  the  will,  so  as  to  give  die 
legal  estate  to  the  trustees*  By  die  codicil^ 
it  appears  that  the  two  trustees,  originally 
appointed  under  the  will,  being  dead,  the 
testatrix  appointed  three  of  the  sons  of  one 
of  them,  die  lessors  of  die  pfaundff;  to  act  as 
tnfetees  and  executors;  and  she  thereby 
revoked  all  the  devises  in  her  will,  as  for  as 
regarded  her  real  estates,  and  in  lieu  thereof 
devised  diem  to  die  three  newly  appointed 
trusteesi  and  their  beirs,  executors,  admi- 
aistratotSj  and  assigns,  according  to  the  na- 
ture of  the  redpecdve  estates,  add  on  the 
same  trusts,'  and  for  the  same  purposes  as 
expressed  in  die  will.  That  dlerefore  in 
terms  gave  them  the  legal  estate*  Was  it 
then  necessarily  transferred  to  the  cestui  que 
truH  under  die  Statute  of  Uses  f  It  might 
have  been  according  to  die  case  of  Doe  dtm. 
Leicester  v.  Biggs^  as  there  die  words  ''iper* 
mit  and  suffix-"  dime  last ;  and  it  is  a^ell 
knoWn  rule  of  construcdon,  diat  in  a  deed, 
the  first,  and  in  a  vnll)  the  last  words  must 
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pievaflaodbat^cflbct.  In  that  case  thexe- 
fore,  the  use  was  executed  in  the  niece,  as 
being  the  party  beneficially  interested ;  but 
here  the  trustees  were  authorised  to  take 
and  receive  the  rents,  to  distrain  for  the 
arrears,  to  keep  the  demised  premises  in 
repair,  and  lay  out  monies  for  diat  pumose 
out  pf  the  rents,  and  to  make  leases.  This, 
therefore,  amounts  to  a  devise  of  the  legsl 
estate  to  the  lessors  of  the  plaintiff;  and, 
although  the  estate  was  devised  to  the  niece 
of  the  testatrix  for  her  life,^and  to  her  chil- 
dren after  her  death ;  yet  she  was  not  enti- 
tled to  receive  the  rents,  or  distrain  for  them 
in  case  they  were  in  arrear.  Ifshe  had  been, 
the  use  might  have  been  executed  in  her ; 
but  as  the  trustees  were  authorized  to  keep 
the  premises  in  repair  out  of  the  rents,  and 
to  pay  the  residue  to  her,  it  is  clear,  firom 
the  terms  of  the  codicil,  that  the  legal  estate 
vested  in  them,  and  they  were  consequently 
entitled  to  recover. 

RuUrrfusetL 


PAOB  v.  CHT7CK—- IK  aBPLSVlK^ 


1825.     7 
April  23.  3 

Where  the  drfendant  wxmed  for  rent  in 
arrear  for  a  dmeliing'houtet  with  the  atppw' 
ienancee  demised  to  the  piaiu^  at  a  yearUf 
rent ;  and  it  was  proved  that  the  jJaitUjff 
occiqned  the  upper  part  of  the  houte  only  ; 
and  that  the  smm  and  yard  were  let  to  other 
tenants : — Heid^  that  this  was  no  variance. 

This  was  an  action  of  replevin  for  taking 
the  plaintiff's  ffoods,  under  a  distress  for 
rent  of  a  dwdling-house,  situate  in  the 
parish  of  Chnstchurch,  Surrey.  The  de- 
fendant in  his  avowry  averred*  that  the 
plaintiff  held  the  said  dneUing-housef  in 
which,  &c.  with  the  appurtenanceSf  as  tenant 
thereof  to  the  defendant,  at  the  yearly  rent 
of  30/.,  payable  quarterly ;  and  that  be- 
cause 16L  for  half  a  year's  rent  was  in 
arrear,  he  well  avowed  die  taking,  &c. 

Pleas  in  bar — ^Non  tenuit, — and  Riens  in 


arrear* 


At  the  trial  before  the  Lord  Chief  ^aron^ 
at  the  last  Assizes  for  the  county  of  Surrey, 
it  appeaired  that  the  plaintiff  did  not  occupy, 
the  whole  of  the  house,  in  respect  of  which 
the  distress  for  rent  was  made,  but  the  up- 
per part  only  {  and  that  the  lower  part  m 


weU  as  the  shop  and  yard  were  in  the  oc- 
cupation of  tw;o  other  tenants.  The  jury 
found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Lamet  now  applied  for  » 
rule  fiin,  to  set  it  aside,  and  that  a  new  trial 
might  be  granted,  on  the  ground  of  a  vari- 
ance between  the  tenancy  as  set  out  in  the 
avowry,  and  that  proved  at  the  trial,  aa 
part  of  the  house  o^y  was  oocuped  by  the 
plaintiff;  whereas  it  was  stated  that  the 
whole  had  been  demised  to  him,  with  the 
i^purtenances ;  and  it  wasalso proved  that 
^e  yard,  as  well  as  the  shop^  were  in  the 
actual  occupation  of  two  other  tenants,  one 
of  whom  had  underlet  to  the  plaintiff^  rvr 
serving  the  lower,  part  of  the  house  and 
yard  for  his  own  exclusive  use. 
.  By  the  GoifH.— This  is  a  mere  technical 
objection.  The  demise  was  properly  stated 
in  the  avowry ;  and  if  a  burgla^  had  been 
committed  in  that  part  of  the  house  the 
plaintiff  occupied,  it  might,  in  point  of  law, 
be  considered  as  a  distinct  and  separate 
dwelling,  and  more  particularly  sfo,  as  he 
held  under  a  certain  yearly  rent.  But  in 
this  case  it  would  be  sufficient  if  the  sub* 
stance  of  the  issue  had  been  found  for  the 
defendant.  The  plaintiff  miflht  only  re- 
quire the  premises  he  oocunied,  and  mi^t 
enjoy  them  as  the  whole  of  alMrase.  We  are 
always  strongly  inclined  against  a  mere  ob* 
jection  on  the  ground  of  a  variance,  whidi 
is  fireqoently  not  only  an  interruption  of 
justice,  but  a  reflection  on  the  law.  This 
rule  therefore  must  be 

Reused. 


18^6,        i    '^^^     MAYOfe,     BAILIFFS,    AND 

Anril  26    \       utROESSEs    of     Berwick-* 

^  *    ^  UPOR-TWEED,  C.  WILLIAMS. 

TheMayor  and  Burgesses  of  Berwick  lyoa- 
Tweed  bemg  pUunt^s  to  the  emt ;  the  writ 
was  in  consequence  directed  to  the  Coronerf 
who  was  one  of  such  htrgesses  ;  but  it  being 
a  mere  serviceable  writf  the  Court  refused  to 
set  it  aside. 

The  writ  of  ci^ias  in  this  canae  having 
been  directed  to  the  Coroner  of  B*-«pbii-T.» 
the  plaintiffs  beii^  the  Mayor  and  Bur- 
gesscs    ' 

Mr,  Serjeant  Taddy  moved  that  it,  and 
all  the  subsequent  proeeedii^  haj^  thereon. 
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night  be  let  aaido  for  irregularity,  on  an 
afl^vit  which  stated,  that  the  cordner  was 
one  of  the  burgesses,  and  was  therefore,  in 
point  of  ftct,  one  of  the  plaintifis  to  the 
suit ;  and  he  submitted  that  the  writ  should 
have  been  addressed  to  Eliscnrs,  named  by 
one  of  the  Prothonotaries  of  this  court; 
and  he  relied  on  the  case  of  Anirems  v. 
jSA0rp,(l)  where  an  attachment,  absolute  in 
die  nnt  instance,  was  granted  against  the 
coroner  for  not  attaching  the  sheriff,  pur- 
suant to  rule  of  court,  and  was  directed  to 
Elisors,  to  be  named  and  approved  of  by 
the  Prothonotary ; — ^but 

The  Court  observing  that  as  this  was  a 
mere  serviceable  process,  they  would  not 
interfere. 

The  learned  Serjeant  took  nothing  by  his 
motion. 


NIXOK  e.  HBWITT. 


18)25.    \ 
AprU  28.  $ 

WheHanaUomey'scert^icaiemasJUedtbyhis 
agent's  miitake,  in  the  court  of  King's  Beneh^ 
insiead  of  this  courts  and  he  had  not  been 
admitted  in  ^farmer  coutif  and  the  plain- 
ts sued  him  for  a  debt  in  an  inferior  courts 
on  which  he  sued  out  his  writ  ofprhniege  :-^ 
The  Court  ordered  the  writ  to  be  quashed^ 
and  a  procedendo  to  issue* 
.  Mr*  Serjeant  Taddjff  on  the  first  day  of 
th|s  term,  obtained  a  rufei  calling  on  the 
defendant  to  show  cause  v^hy  the  writ  of 
privilege  issued  by  him  in  this  cause  should 
pot  be  quashed,  and  a  writ  of  procedendo 
issued  betwieen  the  parties,  ana  that  the 
defendant  should  pay  the  plaintiff  the  costs 
9f  this  ai^calion.  He  nnmded  his  mo- 
tbn  on  affidavits,  which  sUted  that,  on 
the  24th  February  last,  proceedings  were 
commenced  against  the  defendant,  who 
practised  as  an  attorney  at  Norwich ;  that 
all  the  proper  offices  were  searched,  when 
it  was  discovered  that  the  defendant  had 
been  admitted  an  attorney  of  this  court,  in 
1820 ;  that  the  proper  bo(^,  kept  at  the 
office  of  the  Clerk  of  the  Wanrants  of  this 
court,  was  afterwards  searched,  to  see 
whether  the  defendant  was  duly  certificated ;' 
but  that  no  certificate  was  entered  there,  in 
the  name  of  the  defendant,  for  two  yearri 


last  past;  that  after  a  flurther  search,  h  was 
found  that  the  defendant  had  not  been  ad- 
mitted in  any  other  of  his  Majesty's  courts  of 
record ;  that,  the  defendant  not  appearing 
to  be  certificated  to  practise  as  an  attorney 
of  this  or  any  other  court  at  Westminster, 
an  action  was  brought  against  him,  at  the 
suit  of  the  plaintiff,  in  me.  GuildhaJl  Court 
of  Norwich,  in  which  the  defendant  was 
held  to  bail  on  the  26th  of  February  last ; 
that  a  declaration  was  filed  in  that  court,  to 
which  the  defendant  pleaded  his  privilege 
as  an  attorney  of  this  court,,  and  sued  out 
his  writ  of  privilege  accordingly ;  that,  on 
the  14th  of  March  last,  search  was  made  at 
the  Licence  Office,  in  Somerset  House, 
when  it  was  found  that  the  defendant  had, 
in  the  month  of  June,  1824,  taken  out  his 
certificate  for  the  year  eniring  in  Novem- 
ber in  that  year,  although  such  certificate 
had  not  been  duly  entered  in  the  Court  of 
Common  Pleas ;  but  on  searching  the  cer- 
-dficate  book  of  the  Court  of  King's  Bench, 
the  same  had  been  there  entered  as  if  the 
defendant  was  an  attorney  of  that  court ; 
that,  on  the  said  14th  of  March,  further 
search  was  made  at  the  Licence  Office,  in 
Somerset  House,  when  it  was  found  that 
the  defendant  had  not  taken  out  any  certi- 
ficate to  practise  as  an  attorney  for  the  cur- 
rent year,  and  that  he  was  therefore  uncer- 
tificated at  the  time  of  the  arrest,  and  of 
his  suing  out  the  writ  of  privilege. 

Mr,  Serjeant  Vaughan  now  slwwed  cause, 
on  an  affidavit  which  stated,  that  the  defen- 
dant had  been  admitted  an  attorney  of  this 
court)  in  the  year  1820 ;  that  he  took  out 
his  certificate  for  the  year  1824  on  the  2d 
of  June  in  that  year,  which  would  expire  on 
the  ]  5th  of  November  following ;  and  that, 
owing  to  a  mistake  of  his  agent  in  town,  it 
had  been  enrolled  in  the  0)urt  of  King's 
Bench,  instead  of  this  court.  The  learned 
Serjeant  relied  off  the  case  of  Prior  v. 
MoorstiX)  where  it  was  held,  that  an  attor- 
ney may  sue  by  attachment  of  privilege, 
alUiough  his  certificate  has  expired  and 
not  been  renewed,  if  it  be  within  a  year 
firom  the  expiration  of  his  certificate  ;  and 
that,  by  the  37  Geo.  3.  c.  90.  sec  31,  an 
attorney  is  not  made  incapable  of  practising, 
unless  he  neglects  to  obtain  his  certificate 
for  the  spaoe  of  one  whole  year.     He,  the 
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defendant,  had  takes  out  hk  o^rtMcale 
within  the  year,  and  the  only  distinction 
between  this  case  and  Friar  v.  Mcore^  isy- 
that  there  the  attorney  was  the  plaintiff/ 
whilst  heze,  he  was  die  parQr  sued.  StiU^ 
however,  he  is  en^tled  ta  his  privilege  as 
an  attorney  in, either  ease,  which  continuea 
for  a  year  after  ihe  expiration  of  hb  oerti* 
fieate.     But— 

B^  the  Court. — ^Here  the  defendanfe'e  cer- 
tifieate  expired 'on  the  15th  of  November^ 
1824,  and  he  was  anesled  in  the  month  of 
Febmary  last,  when  he  was  not  a  certifi* 
cated  attorney.  Besides,  he  has  not  taken 
oat  a  certificate  for  the  present  year,  and 
that  for  the  last  year  was  registered,  by  the 
mistake  of  his  agent,  in  the  Court  of  King's 
Bendu  The  statute  37  Geo.  $,  c  90.  s.  27. 
requires  every  certificate  to  be  entered  in 
one  of  the  courts  in  which  the  persona 
therein  described  ehaU  be  admitted,  and 
enrolled  with  the  respective  officers  of  sudt 
court  wiUun  the  time  therein  prescribed. 
The  phuntifr,  therefore,  not  finding  the 
defendant's  certificate  in  this  court,  where 
it  ought  to  have  been  enrolled,  was  led  to 
believe  dint  he  was  not  an  attorney.  If  it 
had  been  emoUed  here,  as  it  ought,  the 
plaintiff  would  have  acted  diffisrendy ;  but 
as  the  defendant  must  be  responsible  for 
the  acts  of  his  agent,  and  as  it  is  not  denied 
that  a  debt  is  dtw  from  him  to  the  plaintiff, 
the  Court  will  not  assist  him,  and  more 
especially  so,  aa  he  ought  not  to  have  taken 
so  captious  an  objection,  or  pleaded  hie 
privilege.     This  ffule,  therefoie,  must  be 

AbiolMite. 


1825.    )  DOE  ON  XHB  DSil.  OF  UPTON  ANA 

April  26.y      a;biotiiee  e.  withbewick* 

A  tenmU  fuwing  held  aeer  after  the  expi- 
ratum  ofhu  term,  his  landlord^  tegetherwitk 
other  things^  took  posMS9ion  of  crops  Muer* 
ed  from  the  land^  tmder  a  writ  of  habere 
fecias  possessionem,  execuled  six  mmiihs  afie^ 
the  exmraiion  of  the  tenancy : — The  Com4 
refused  to  exercise  any  summary  juris£ctioUf 
m  referring  it  to  the  Pro^onotary  to  aseer* 
tain  the  value  of  such  crops,  and  requirt  the 
landlord  to  pay  ooer  the  amount -to  h9s  tenant f 
after  deducting  the  rent  due  from  the  latter 
to  the  former. 


This  was  an  actbn  of  ejectment,  brought 
by  the  lessors  of  die  pluntiff  against  the 
defendant,  as  his  tenant,  whose  lease  haivin)^ 
expired  at  Lady~day,  1824,  and  he  having 
refused  to  quit  aocxHrding  to  the  covenant 
therein  contained,  the  lessors  of  the  plaintiff 
obtained  a  writ  of  haberefacias  possessionem^ 
and  took  possession  in  the  month  oi  Au« 
gust  following,  when  some  crops  of  graaa 
and  oats,  winch  had  been  lat^  severed,' 
and  were  then  lying  on  the  ground,  were 
also  taken  under  the  writ,  as.  well  as  a 
quantity  of  pige<ms,  and  all  the  fixtoree 
found  on  the  premises. 

Mr.  Serjeasd  Peake,  in  the  last  term,  ob- 
tained a  nde,  calling  on  the  Icsscm-  of  the 
plaindfii  to  show  cause  why  it  should  not 
be  referred  to  the  Prodionotary,  to  aaoer- 
tain  the  value  of  the  crops  so  seised-  undm 
the  writ  of  possessicm  executed  in  diis 
cause,  and  why  he  should  not  pay  over  to 
the  defendant  such  sum  as  the  IVothonotary 
might  find  to  be  the  amount  of  such  valua- 
tion, after  deducting  the  amount  of  (he  rent 
due  to  the  leasora  of  the  plaintiff  Urom  the 
defendant. 

The  motion  was  founded  on  an  affidavit, 
aUegiog  that  the  defendant,  as  an  ont-going" 
tenant,  was  entided  to  the  grass  and  com 
so  severed,  as  an  oway-igoing  crop. 

Mr.  Serjeant  SpanMe  now  showed  eanse, 
and  submitted,  that  whether  the  defendant 
was  so  Mitided  or  not,  would  akogedier  de- 
pend on  the  custom  of  the  country;  thatdiis 
was  an  application  o^  die  first  tmpffession, 
and  net  only  made  to  the  equitaUe  jutm- 
diction  of  the  Court,  but  if  it  dundd  succeed, 
would  operate  precisely  hi  the  same  way 
as  a  bill  in  equity.  There  had  been  no 
abuse  of  process,  nor  could  any  reason' 
whatever  be  addooed  to  give  the  Court  a 
jurisdiction.  Even  if  the  defendant  was 
entided  to  his  awi^-going  crop,  die  Court 
could  not  thus  summarily  interpose.  He 
might  have  committed  waste,  and  thereby 
become  a  trespasser,  and  more  particnlarly 
so,  as  the  crops  were  not  severed  until 
nearly  six  ninths  after  the  defendant  ov^t 
to  have  given  up  the  possession  of  the  farm 
to  his  landlord,  aecordilig  to  the  terms  of 
his  covenant. 

Mr.  Serjeant  Peake,  in  support  <^  the  rule, 
insisted,  that  the  lessors  of  the  piamtiff  had 
been  guilty  of  the  greatest  injustice  towards 
the  defendant,  and  that  the  Court  wonld 
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not  allow  tbem  to  tefeive  the  firufits  loiiglit 
to  be  obtained  through  their  own  miflconduct 
or  oppression*  It  is  true*  they  might  have 
taken  all  they  found  on  the  land  under  the 
writ  of  possession ;  but  as  they  executed  it 
unjustly,  they  were  su^xuna^ly  liable  ix  the^ 
'  consequences.  The  crops  in  question  weie 
actually  severed^  and  yet  the  defendant  was 
liot  allowed  to  take  them,  although  he  was 
justly  ^ititled  to  them  as  an  away«going 
crop,  by  the  express  and  uniform  custom 
of  the  country.  Besides,  die  defendant's 
pigeons  and  dove-cote  were  also  taken  by 
the  lessors  of  the  plaintiff;  and  although 
the  defendant  might  have  bc^  a  trespasser, 
the  former  might  have  had  their  remedy  by 
action.  If  a  sheriff  has  made  an  improper 
seisure,  under  a  writ  otJLfa^f  the  Pro^o* 
notary  might  inquire  into  the  value  of  the 
articles  taken  before  they  were  actually  sdd. 
By  the  Court. — We  are  clearly  of  opinion, 
that  this  rule  must  be  discharged.  The 
application  was  certainly  of  the  first  im« 
pression ;  and  are  we  to  compel  one  of  our 
Prothonotaries  to  take  a  journey  to  York* 
shire,  or  any  other  distant  county,  to  inquire 
into  the  value  of  crops  taken  under  a  writ 
of  habere  faaa$  posMeakmrn?  If  it  were 
granted,  it  would  tend  to  encourage  tenants 
to  hold  over  against  their  landlords  after 
their  terms  have  legally  expired.  The 
defendant  ajqpears  to  have  no  merits  what- 
ever; his*  tenancy  expired  at  Lady^y, 
and  the  writ  of  possession  was  not  executed 
until  the  month  of  August  following.  He 
ought  to  have  cut  the  crops  of  grass  before, 
and  it  appears  that  nine  acres  of  oats  were 
only  left  on  the  form,  aU  the  rest  having, 
bead  ]^viously  taken  away.  The  lessors 
of  the  plaintiff  were  entitled  to  mesne  profits 
firom  the  time  the  defendant  ought  to  have 
quitted  the  farm ;  and  even  if  he  were  enti- 
tled to  his  away-going  crop,  he  might  have 
his  remedy  against  his  landlords.  This  rule, 
therefore,  appears  to  us  to  have  been  moved 
without  any  foundation,  and  it  must  be, 
consequently, 

Ditchtrged  wUh  caHs. 


1825.      ">      DOWSE,  Wn>0W,  9.  OOXB  AMD 
April  SO.    3  ANOTHER. 

Where  the  pUuni^  declared  in  oMumpni, 
that  certain  differences  had  ariten^  and  a  cer» 


iam  ndi  was  then  depekdihg  in  Ckmaeriff 
in  which  the  plaintiff'^  and  dxeers  ciher  per' 
wonst  including  ntfanU^  were  plaintiffs,  and 
F,  K*9  T.  B,  (since  deceased,)  and  J»  J?., 
defendants;  asd  that,  hff  an  order  rf  ^ 
Vice  Chaneelhr,  it  was  ordered,  with  the 
consent  ef  the  aHomeys  €^  the  parties  w  the 
suit,  that  the  several  matters  tn  queelien  in 
the  smt,  and  aU  disputes  and  d^erenees  then 
ssdmsting  between  certain  of  the  plaint^ 
andP.K.  and  T.B.  (since  deceased,) ghoidd 
be  referred  to  the  arbitrament  of  an  arbitra^ 
tor,  who  was  to  be  at  liberty  to  make  one  or 
more  award  or  awards,  as  he  should  think 
ft ;  and  that  in  case  either  of  the  parties 
should  happen  to  dw  before  the  making  of 
the  award,  the  reference  wasnot  to  abate  f 
but  that  the  executors  and  adminittrators  of 
the  parties  so  dying,  were  to  be  taken  as 
parties  to  the  order  in  Uke  manner  as  their 
testator  or  intestate; — that  before  the  mdlnng 
of  the  award  T.  B.  died;  and  that  the  arbi- 
trator afterwards  awarded  thai  the  dtfen^ 
dants,  execators  of  T,  B,,  should  pay  the 
plmntfff  a  certam  sum  out  of  the  assets 
of  the  said  7.  B.,  on  a  particular  day  men" 
tioned  m  the  award,  by  reason  of  uMch  the 
defendants,  as  executors,  became  liable  to  pay^ 
and  being  so  liable,  they,  executor  and  execu- 
trix as  aforesaid,  promised  to  pay : — Heldt 
on  a  special  demurrer,  that  the  action  was 
well  brought  against  the  executors,  although 
it  was  objected,  first,  that  the  promise  alleged 
to  have  been  made  by  the  defendants  was  a 
personal  promise,  for  which  there  was  no 
consideration;  secmuUy,  that  the  ar^rator 
was  not  properly  constituted  as  to  some  of  the 
parties;  and  that  a  sufficient  authority  to 
refer  was  not  shown ;  and,  lastly,  that  the 
wuthority  to  refer  was  revoked  by  the  death 
tfT.B. 

This  was  an  action  of  assumpsit.  The 
declaration  stated,  that  whereas  before  the 
making  of  the  promise  and  undertaking  of 
dK  defendants,  as  thereinafter  next  men- 
tioned, certain  differences  had  arisen,  and  a 
certain  suit  was  then  depending  in  the  High 
Court  of  Chancery,  in  which  die  plamtifl^ 
Mary  Dowse,  widow,  and  divers  odier  per- 
sons, including  infents,  by  their  next  friend, 
were  plftinti£&,  and  Peter  King,  Thomss 
BiddeU  (since  deceased),  and  John  Reay, 
defendants ; — and  whereas  by  an  order  of  the 
Right  Honourable  Sir  John  Leach,  knight. 
Vice  Chancellor  of  England,  bearing  date 
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the  14eli  /tine,  I8ilS,  tt  was  amcNigtt  other 
things  (urdered,  with  the  consent  of  the  at- 
torneys of  the  parties  in  the  said  suit,  that 
several  matters  in  question  in  the  said  suit, 
and  all  disputes  and  dififerenoes  then  sub* 
sisting  between  the  said  plaintiff  Mary 
Dowse,  John  Lightfoot  Wilkinson,  md  Mary 
his  wile,  William  Jones,  and  Elizabeth  his 
wife,  and  James  May,  and  Susannah 'his 
wife,  (being  certain  of  the  plaintiflb,)  and 
Peter  King,  and  Thomas  Biddell,  since  de« 
ceased,  (being  certain  of  the  defendants,) 
should  be  referred  to  the  award,  arfaitra* 
ment,  and  final  determination  of  William 
Cooke,  of  Lincoln's  Inn,  esq.,  who  was  to, 
be  at  liberty  to  make  one  or  more  award  or 
awards,  of  uid  concerning  the  matters  there* 
by  referred  to  him,  as  he  should  think  fit, 
so  as  such  award  or  awards  should  be  made 
in  writii^,  under  the  hand  and  seal  of  the 
said  Wimam  Cooke,  ready  to  be  delivered 
to  the  said  parties,  or  to  such  of  them  as 
should  require  the  same,  on  or  before  the 
fiSd  of  June  then  next,  or  on  or  before 
such  ulterior  day  or  days  as  the  said  Wil* 
liam  Cooke  should  firom  time  to  time  ap* 
point  in  writing  by  indorsement  upon  the 
said  order ;  and  in  case  either  of  the  said 
parties  should  happen  to  die  before  the 
making  of  the  final  award  under  die  said 
reference,  the  said  reference  was  not  to 
abate,  but  the  executors  and  administrators 
of  the  parties  so  dying,  were  to  be  consi* 
deted  and  taken  as  parties  to  the  said  order, 
in  like  manner  as  their  testator  or  intestate. 
The  plaintiff  then  averred,  that  afterwards, 
and  before  the  making  of  the  award  of  the 
said  William  Cooke  thereinafter  mentioned, 
to  wit,  on,  &c.  the  said- Thomas  Biddell  died, 
to  wit,  at,  &c ;  and  that  the  said  William 
Cooke  afterwards,  and  during  the  time  for 
making  his  award,  to  wit,  on,  &c.  at,  &c.  made 
his  certain  award  in  writing,  under  the  hand 
and  seal  of  him  the  said  William  Cooke, 
between  the  parties  aforesaid,  of  and  con- 
cerning the  said  differences ;  and  thereby 
then  and  there,  amongst  other  things, 
awarded  that  the  said  defendants,  as  exe- 
cutor and  executrix  of  the  said  Thomas 
Biddell,  deceased,  should,  out  of  the  assets 
of  the  said  Thomas  Biddell,  on  the  S7th 
day  of  July  then  next,  pay  to  the  plaindfb 
the  sum  of  ^25^,  of  which  award  of  the 
said  William  Cooke,  the  said  defendants, 
as    executor  and  execdtrix  as  aforesaid,' 


aftanraids,  to  wit,'  oi^  the  7^  day  of  July, 
in  the  year  last  aforesaid^  had  notice,  to 
wit,  &c.  by  reason  of  which  said  premises, 
the  said  defendants,  as  execotor  and  exe- 
cutdx  as  aforesaid,  became  liable  to  pay  to 
the  plaintiff  the  said  sum  of  £25/.  aooordmg 
to  the  tenor  of  the  said  award ;  and  beiii^ 
so  liable  they  the  said  defendants,  executor, 
and  executrix  as  aforesaid,  to  wit,  on,  &c 
at,  &c.  in  consideration  thereof,  laidertook, 
and  then  and  there  fiadifuHy  promiaed  the 
plaintiff  to  pay  to  her  the  said  sum  of  ftBSL 
at  the  time  and  in  manner  as  in  •  the  said 
award  was.  directed;  iM:id  the  plamtifi^  in 
feet,  said,  that  although  the  said  defendants, 
escecutor  and  executrix  as  aforesaid,  were 
afterwards,  to  wit,  on,  &c.  requested  to  pay 
the  said  siim  of  ft25L  to  the  plaintiff,  ae< 
cording  to  the  tenor  of  the  said  award ;  yet 
that  the  said  defimdants,  executor  and  exe- 
cutrix as  aforesaid,  not  regaiding  their  said 
pronause  and  undertaking  so  by  them  in 
maimer  and  form  aforesaid  made,  but  in- 
tending to  ii^ure  the  pkintiff  in  this  behaU^ 
did  not,  nor  would,  when  so  requested  as 
aforesaid,  nor  at- any  time  befcwe  or  since, 
pay  the  said  sum  of  M5L  or  any  part  there- 
of, to  the  said  plaintiff,  but  idiolly  neglected, 
and  still  reftise  so  to  do. 

Special  demurrer  to  this  coont,  assign- 
ing for  causes,  that  it  is  not  stated,  nor  does 
it  appear  in  the  said  count,  that  the  defen- 
dants, before  the  making  of  the  award,  had 
any  notice  of  the  said  supposed  submission, 
or  were  parties  thereto,  or*  were  summoned 
to  appear  before  the  said  arbitrator,  or 
had  any  notice  of  the  said  supposed  submis- 
sion ;  and  also  for  thatnt  is  stated  in  and 
by  the  said  count,  that  the  defendants  per- 
sonally undertook  to  pay  the  said  sum  of 
money  therein  mentioned ;  whereas  no  lia- 
bility or  other  consideration  is  stated  to 
suj^rt  such  a  promise ;  and  also  for  that 
it  is  not  alleged,  nor  does  it  appear  in  or 
by  the  said  count,  that  the  said  defendants 
had  at  any  time  any  assets  of  the  said 
Thomas  Biddell,  deceased,  out  of  whidi 
they  could  have  paid  the  said  sum  of  money 
in  the  said  count  mentioned,  or  any  part 
thereof ;  and  also  for  that  the  said  count  is, 
in  other  respects,  uncertain,  informal,  and 
insufficient.    * 

Mr,  Serjeant  Wilder  in  support  of  the 
demurrer,  raised  three  oh^dons  to  the  de- 
claration ;  first,  the  promise,  as  alleged  to 
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tafe  btffti  mhdh  \ty  the  def<SkiiiBAt&,  is  al- 
leged personaBy ;  <^  as  the  only  demand 
on  the  face  of  the  count  is  for  a  debt  doe 
frofti  the  testator,  the  defbndanta  cannot  be 
jj^rsonally  liabk  whhout  a  consideration; 
And  none  appears,  nor  is  any  stated  in  the 
dedaradon. 

I^condfy — The  ordet  of  teference  is 
Made  by  the  ccMisent  of  the  attorneys  in  the 
stiit,  iUld  is  not  oidy  a  telbrence  of  the  suit, 
but  df  ikll  matters  in  difference  between  cer« 
ftUn  df  the  parties  only,  and  does  not  extend 
to  the  whole ;— ^erelbre  the  defendants, 
as  eKecdfoVs,  are  oot  bound  by  the  award, 
&[  nt  ^1  evefita,  the  atttiimeys  could  not 
faAi^e  toy  authority  to  submit  aU  matteiv 
oUtof^he  suit,  nor  could  their  audiority  be 
extettded  beyotkd  it. 

l^faitdly-^By  ^e  death  of  B,  the  submk- 
iioti  was  necessarily  revoked  ;-^-and  lastly, 
this  tfction  cannot  be  maintained,  as  it  is 
founded  on  the  ttOn<»eottpliance  with  the 
llite  of  c6urt. 

Fh^t— The  proianise  by  the  d^fendants^ 
is  lnvetved  in  termfe  ki  the  declaration,  im- 
p6i1s  a  person^  protnise ;  it  is  not  stated 
that  they  proftiised  as  exeetOor  atul  exeevh 
tiiix :  and  althotlg^  it  is  alleged  that  they 
tmdertook  to  pay  the  plaintiff  at  the  time, 
ibid  in  manner  as  directed  by  the  award, 
yet  k  was  a  mei^  personal  obligataon.  Hie 
judgment  would  ni^cessanly  operate  to  bind 
^m  pefsaftixSiy,  and  ndt  make  diem  merely 
ekurgefable  but  c^lhe  assets  of  their  testator. 
In  jfefnshnU  v.  Rbberts,  (1)  it  was  held  dmt 
k  couht  upon  an  account  stated  with  the 
plidatiff  ^  executrix,  mt  stating  as  execu* 
trik,  cotdd  fjot  be  joined  with  counts  on 
JMromises  to  the  testator.  So,  in  Brigden  v. 
f^keSf{S)  where  the  lliree  first  counts  of  a 
declaration  in  assumpsit  against  executors, 
Italted  promises  made  1^  the  tesutor  (  and 
like  fourth  was  for  money  had  and  received 
by  the  defendants,  "  as  such  executors  as 
idtirf^uAH^*  stating  a  promise  to  pay  by  them, 
^'  Meeutors  as  aiforesaid ;"  and  tibe  last  was 
bh  an  accoc^nt  stated  by  the  defendants, 
*'  executors  as  ^fofesaid,"  attd  stating  the 

fromise  to  pay  in  the  same  manner,  was 
ftld  bad  on  general  demurrer.  There, 
they  wtere  oonsldered  to  be  liable  in  their 
b^  1n^t ;  and  hei^,  i^Hhough  die  arbtcftt* 
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tor  has  awarded  the  defimdants  to  pay 
out  of  the  assets  of  their  testator,  it  does 
not  appear  that  they  had  any  assets  for  that 
purpose,  in  Rann  v.  Hughes,  (9)  it  was 
faisld,  than  a  written  ph^mise  did  not  render 
an  executor  personally  liable  at  all  events/ 
unless  there  was  an  adequate  consideration* 
In  Barrp  v.  Rush,  (4)  the  defendant  bound 
himself  as  administrator  to  abide  the  award ; 
and  his  entering  into  the  bond  amounted  to 
an  admissibn  of  assets ;  and  in  fVorihmgt(m 
V.  Barim,  (5)  the  administratrix  submitted 
to  the  award,  which  was  not  onfy  an  adfm»- 
sion  of  the  cause  of  action,  but  diat  she'had 
assets  \  ttflid  as  the  airbitrator  awarded  her 
to  pay  the  amount  bf  die  plaintiff's  demand, 
it  was  equivaletit  to  determining  as  between 
fhese  patties,  that  she  had  assets  to  pay  that 
debt.  Hete,  bb^ever,  the  arbitrator  merely 
ordered  these  defendants  to  pay  on  a  piurtt-^ 
cular  day ;  and  the  dechuration  does  not 
aver,  thit  they  had  assets  to  do  so, 

Secondty — ^The  order  of  reference  being 
made  wUh  ^e  mere  consetfit  of  the  at** 
tbme3ri,  oui  tefbr  only  to  the  suit,  and  not 
to  matietd  in  diftrenoe  out  of  it ;  and  as  the 
suit  was  between  several  persons,  some  par* 
ticular  parties  could  not  be  selected,  and  the 
others  omitted  or  rejected.  In  AihelsUme 
T.  Mo(me{iS)  it  was  held,  that  a  submission 
of  aH  matteia  in  diflfetence,  imported  aU 
matters  which  either  party  had  jointly  or 
severaBy  agiiMist  each  other.  Here  die  in- 
fimts  could  not  appoint  an  attorney ;  and  if 
theilr  interest  was  omitted,  the  award  would 
only  operate  on  part  of  the  matters  referred ; 
and  if  so,  k  wMlfl  be  dtqgedier  insufident 
and  v<»d. 

Thitdly-^The  order  of  reference  was  re* 
voked  b^  the  death  of  the  party,  and  inol« 
parcicnlatfy  «o,  as  the  award  was  not  co^ 
Extensive  with  the  order.  If  the  snbmT»> 
sion  to  avIritrlRion  be  by  bond,  the  remedy, 
in  case  of  deMh,  is  on  the  hood,  and  not  on 
the  award,  tf  ei«,  the  defendants  have  been 
awanted  to  pay  but  of  die  assets  of  the  de* 
eeased,  aiid  ^t  could  not  be  made  a  sub- 
ject of  refefence  daring  his  lifetime.  In 
JKynlor's  ea8e{l)  it  was  deteftnined  diat  a 
man  cannot,  by  his  act,  make  an  authority, 

-()D- 1  T«trm  Rep.  550,  ii. 

(4)  1  U.  691. 

(5)  7  Id.  453. 

(6)  Com.  Rep.  547. 

(7)  8  Rep.  82.  a. 
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power,  or  Warrant,  not  coontermaiidaUe, 
which  is  by  the  law  and  of  ita  own  nature 
countermand  able ;  as,  if  a  person  submits  to 
an  arbitration,  alter  it  was  made  by  express 
words  irrevocable,  yet  it  may  be  revoked. 
So,  here,  the  authority  of  the  arbitrator  was 
limited  to  the  life  of  the  party  submitting 
to  arbitration,  and  cannot  bind  his  executor. 

In  Clapham  v.  Higham^8)  where  a  cause 
was  referred  to  arbitraticm  under  a  judge's 
order,  and  one  of  the  parties  revoked  his 
submission  before  the  award  was  made,  not* 
withstanding  which  the  arbitrator  proceeded 
with  the  reference,  and  afterwards  made  his 
award,  the  Court  set  it  aside*  So  a  letter 
pf  attorney^  to  deliv^  livery  of  seisin,  after 
the  decease  of  the  feoflfor,  is  void.  (9)  Here, 
therefore,  the  aubmisaion  was  void,  and 
oould  not  operate  beyond  the  lifetime  of  B, 
the  testator. 

I#astly,  this  action  was  founded  on  an 
award  made  under  an  order  of  the.  Vice 
Chancellor;  and  in  Emerwn  v.  Lashley(lO) 
it  was  held,  that  an  action  could  not  be 
maintained  in  this  court,  to  recover  costs 
ordered  to  iie  paid  by  a  rule  of  an  inferior 
court  in  the  course  of  a  suit  there ;  and 
although  in  Smith  v.  ^Aa//ey,(ll)  it  was 
held  that  an  agreement  between  parties  to 
a  Chancery  suit,  binding  themselves,  their 
executors  and  admimstrators  under  an  order 
of  the  Court,  and  acted  upon  as  such,  might 
be  the  gpround  of  an  assumpsit  at  law;  yet 
the  Court  said,  that  though  the  general  rule 
was  dear,  that  the  mere  order  of  another 
court  was  not  a  good  ground  of  action,  yet 
that  there  the  defendimts  had,  by  the  terms 
of  their  agreement,  raised  a  sufficient  ground 
of  assumpsit  i^fainst  themselves ;  and  the 
late  case  of  Carpe$UerY.  Thomion(l 2)  is  de* 
ciaive  to  show,  that  an  action  at  law  cannot 
lie  maintained  on  a  decree  of  a  court  of 
equity  for  a  specific  sum  of  money  founded 
on  a  mere  equitable  oUiglition. 

Mr.  Serjeant  Toddy  jfbr  the  plaintiff- 
after  citing  the  case  of  PimeU  v.  Graham^ 
(13)  in  answer  to  the  first  objection,  as  to 
ifthether  the  defendants  were  personally  lia« 
Ue,  or  in  their  lepreaeiitati ve  chmcter  only^ 


(8)  7  Moore,  40S. 

(9)  Bu.  Abr.  lie  A«tlnrity*£. ;  Co.  litt  5f .  (b) 

(10)  J  H.  Bl. 

(11)  t/Bos.&Pal.4et. 
(It)  S  Bun.  &  Aid.  At. 
(19)  1  B.  Moon,  aos. 


— ^waa  stopped  by  the  Courts  who  aaid  Atf 
they  entertained  no  doubt  whatever  on  that 
poinu 

Secondly,  with  respect  to  the  aothori^  to 
make  the  award,  it  must  be  considered  that 
it  was  founded  on  a  proceeding  in  a  cour^ 
of  equity,  and  not  at  common  law.  The 
pardea  in  the  suit,  with  the  consent  of  their 
respective  attorneys,  submitted  the  several 
matters  in  questicm  in  the  suit,  and  all  dia* 
putes  and  difierences  then  subsisting  be* 
tween  them,  to  arbitration.  It  does  not 
appear  that  they  were  merely  the  attorneys 
in  the  suit,  they  might  have  been  the  gene* 
ral  attorneys  or  agents  of  the  pardes ;  and 
if  the  defoodants  had  disputed  their  autho- 
rity, they  should  have  taken  issue  on  that 
fact ;  and  a  subsequent  adoption  is  auffi* 
cient  to  authorise  a  particidar  aiidicmty. 
In  J^mer  v.  Delher^  (14)  where  an  order 
of  reference  had  been  made,  with  the  con- 
sent of  counsel  and  attorney,  the  Court 
would  not  set  it  aside  on  an  affidavit  by  a 
party,  expressly  denying  his  attorney's  au- 
thority to  refer ;  snaBanfUi  v.  Leigh  (1 5) 
is  a  decisive  authority  to  show,  that  a  per* 
son,  acting  as  an  attorney,  and  duly  em- 
powered so  to  do,  may  submit  matters  in 
difierenoe  between  his  principals  and  third 
persons  to  arbitration ;  and  that  all  their 
rights  and  interesta  may  be  conferred  on 
him  as  such  ;  and  that  a  sum  awarded  to 
the  attorney  may  be  recovered  in  an  action 
brought  by  him  in  his  own  name.  Although 
some  of  the  parties  were  iofimts ;  yet,  as 
the  proceeding  was  in  Chancery,  it  must  be 
presumed  that  due  regard  was  paid  to  diev 
interests  by  that  court ;  and  in  Cbwyy's  />•* 
gestj  tit»  ArbUrament^  Z).  £•  it  is  said,  that  an 
infant  cannot  submit;  but  yet,  if  he  joins  in  a 
submission,  it  would  render  the  award  void* 
able  only,  and  not  altogether  void  ;  and  in 
Bofpyer  v.  BlackridgeX^S)  it  was  argued, 
that  a  submission  by  an  infiint  was  void ;  but 
the  Court  gave  no  opinion  on  that  point,  but 
held  that  ue  father's  submission  for  haiiself 
was  good,  although  his  son  was  a  party ; 
and  that  the  arbitrators  might  make  their 
award  between  the  father  and  plaintiflTonly. 
In  Baeon*$  Abridgmenif  tU.  Arbitrameni^  G. 
it  is  said,  that  it  is  sufficient  for  a  plaintiff 
to  set  aside  .such  part  of  an  award  M  will 


(14)  3  TaonU  486. 
(16)  8TermRe}>.57V 
(16)  3  Lot.  ir. 
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tntide  him  to  an  action.  Here,  too,  the 
arbrtrator,  by  die  terms  of  the  order,  was 
empowered  to  make  one  or  more  award  or 
awards ;  and  in  Roue's  Ahridgmentf  voL  t. 
S46.  L  20.,  it  is  laid  down,  that  if  A  and  B 
of  the  one  part,  and  C  of  the  other,  submit 
to  the  arbitrament  of  J.  S.  all  matters  be- 
tween them,  J.  S.  may  make  an  award  of 
each  matter  between  A  alone  and  C,  without 
mentioning  B,  because  the  submission  might 
be  taken  distribudbly ; — -and  although,  in 
Bacon  v.  Dtibarr^,(l7)  it  was  held  that  a 
submission  by  A,  as  attorney  for  B,  con- 
cerning accounts  between  Band C,  was  good 
lobind  A,  but  not  B, — yet  there  the  award 
was  bad  for  want  of  reciprocity;  and  in 
Duer^  217 f  a,  it  seems  that  a  submission  by 
a  deputy  or  factor  is  good.  If  so,  d  fortiori, 
the  attorney  for  the  parties  may  consent  to 
refer,  and  if  a  primd  facie  authority  be 
shown,  it  is  of  itself  sufficient. 

Thirdly — ^The  submission  was  not  neces- 
sarily revoked  by  the  death  of  the  party. 
A  testator  may  bind  his  executors ;  and 
although  in  Cooper  v.  Johnson,  (18)  it  was 
held,  that  the  authority  of  an  arbitrator  is 
determined  by  the  death  of  either  party  be- 
fore the  award;  yet  Lord  Chief  Justice 
Abbott  there  observed,  that  it  might  be 
very  proper  in  orders  of  Nisi  Prius,  in  future, 
to  insert  a  clause  to  obviate  the  inconveni- 
ences arising  from  the  death  of  either  party 
before  the  making  of  the  award ;  and  in 
the  late  case  of  T^jfl^  v.  Jones,\\^)  where 
by  an  order  of  rererence,  the  award  was  to 
be  delivered  to  the  pardes,  or  if  they  or 
either  of  them  were  dead  before  the  mak- 
ingof  the  award,  to  their  respective  personal 
representatives,  on  or  before  a  given  day, 
with  liberty  to  the  arbitrator  to  eSolarge  the 
dme  for  making  his  award ;  and  the  plain- 
dfT  died  before  the  award  was  made  ;  and 
afler  his  death  the  arbitrator  enlarged  the 
dme  for  making  the  award  : — It  was  held, 
that  an  award  made  within  the  enlarged 
dme,  was  good ;  and  that  an  action  would 
fie  against  the  executors  on  the  undertak- 
ing of  their  testator  to  perform  the  award. 

Lasdy — This  action  is  not  founded  on 
an  order  of  Court,  but  on  an  agreement 
trifling  out  of  that  order,  and  therefore  the 

(17)  1  Salk.  70. 

(18)  SBam.&A]d.  3dr4« 
<19)  3  BtaK  and  Citf .  144« 


cases  ot  Emerson  v.  Lashley,  and  Svuih  v. 
WhaUey,  do  not  apply. 

Mr,  Serjeant  fVude  was  heard  in  reply. 

By  the  Court, — It  is  much  to  be  lamented, 
not  so  much  on  our  own  account,  but  for 
the  sake  of  the  public,  that  the  points  in- 
tended to  be  argued  in  cases  on  demurrer, 
are  not  stated  in  the  margins  of  the  paper- 
books.  Here,  only  three  points  were  in- 
serted, neither  of  which  has  been  nodced 
in  the  course  of  the  argument.  But  we 
must  endeavour  to  make  the  law  attend  the 
jusdce  of  the  case ;  and  althouffh  our  minds 
may  have  fluctuated  during  the  course  of 
the  argument,  yet  it  will  now  be  sufficient 
to  advert  to  the  objections  which  have  been 
raised,  and  the  grounds  bn  which  we  have 
arrived  at  our  decision.  The  first  is — that 
the  promise  in  the  declaration  is  a  personal 
promise  by  the  executor  and  executrix,  for 
which  there  is  no  consideradon.  That  is  not 
so :  for  the  promise  is  made  by  the  defen- 
dants, as  executor  and  executrix  $  and  is,  con- 
sequently, not  a  promise  to  pay  out  of  their 
own  personal  property,  but  out  of  the  funds 
of  their  testator.  If,  indeed,  we  were  to 
look  at  particular  words  only,  viz.  executor 
and  executrix,  it  might  amount  to  a  pro- 
mise making  themselves  personally  respon- 
sible. We  agree  with  the  decision  in  Hen" 
shall  V.  Robei'ts,  and  other  cases  in  the 
Court  of  King's  Bench,  which  have  laid  down, 
that  a  promise  by  executors,  without  stat- 
ing it  to  be  c»  executors,  is  a  personal  en- 
gagement. He^e,  however,  the  whole  ot 
the  declaradon  must  be  looked  at,  and  there 
can  then  be  no  doubt,  but  that  the  promise 
appears  on  the  face  of  it  to  have  been  made 
by  the  defendants  in  their  character  of  exe- 
cutor and  executrix,  and  not  in  their  own 
personal  character.  The  declaradon  recites 
an  order  of  the  Vice  Chancellor,  direcdng 
.  that  the  several  matters  in  quesdon  in  the 
suit,  and  all  disputes  and  difierences  then 
exisdpg  between  certain  parties,  should  be 
referred  to  arbitration  ;  that  the  arbitrator 
made  his  award,  and  aw  arded  ttiat  the  defen- 
dants, as  executor  uud  executrix  of  Thomas 
Biddeli,  (one  of  the  parties  to  the  reference,) 
should,  out  of  the  assets  of  the  said  T.  B., 
on  the  27th  July  then  next,  pay  to  the  plain- 
dfFS25/. — of  which  award,  the  defendants, 
as  executor  and  executrix,  afterwards  had 
notice,  by  reason  whereof  they  became 
liable,  as  executor  and  executrix  as  afore- 
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saidy  to  pay  the  plaUitiff  accordifig  to  the 
tenor  of  the  award ;  and  that  being  so 
lilible,  (that  is,  according  tip  the  tenor  of  the 
award,)  they,  executor  and  executrix  as 
Siforesaid,  promised  to  pay  at  the  time  ^d 
in  manner  as  in  the  award  was  directed^ 
(that  is,  they  undertook  to  pay  out  of  th^ 
assets  of  tlieir  testator)  ;  and  it  would  be  a 
violation  of  common  sense  to  suppose  that 
they  would  make  a  promise  to  render  them- 
selves personally  liable  before  the  award 
was  made. 

The  second  objection  is,  that  with  re^ct 
to  some  of  the  parties,  the  arl^itrator  was 
not  properly  constituted.  Our  attention  was 
not  drawn  to  this  point  by  the  marginal 
note,  nor  was  it  raised  by  the  demyrrer. 
Still,  however,  it  has  been  mainly  ix^sisted, 
that  he  was  not  duly  appointed*  That  is  a 
^matter  of  substance,  and  migbt  be  taken 
advantage  of  on  generfil  demurrer:  but  if 
it  appears  that  he  has  been  imperfectly  ap- 
pointed, it  can  only  be  taken  advantage  of 
on  special  demurrer.  But  it  appears  to  us, 
tbat  sufficient  is  stilted  on  the  face  of  the 
declaration,  to  show  th^tt  die  arbitrator  was 
i'egularly  appointed  to  make  the  award  he 
has mad^.  nhether  his  authority  extended 
80  far  as  to  enable  him  to  decide,  as  to  all 
Che  disputes  and  di%rences  between  the 
parties,  besides  those  in  the  suit,  is  another 
question ;  but  it  is  enough  for  us  to  say, 
wat  he  was  duly  authorized  to  mak^  tlie 
award  in  the  terms  he  has  done.  The  de« 
claration  states  that,  by  an  order  of  the 
Vice  Chancellor,  it  was  directed  that  the 
several  matters  in  question  in  the  suit,  and 
all  disputes  and  differences  then  subsisting 
between  certain  of  the  plaintilTs  and  defen- 
dants, should  be  referred.  But  it  has  been 
objected  that  there  were  infants  in  the  suit, 
whose  interests  might  liaye  been  omitted  : 
to  which  it  has  been  answered,  that  as  the 
proceedings  were  in  Chancery,  it  must  be 
presumed  that  their  interests  box!  been  at-* 
tended  to.  Whether  the  Vice  Chancellor 
should  have  referred  it  to  the  Master,  to 
point  out  what  was  the  most  proper  course 
to  be  adopted  for  their  benefit,  or  what 
direction  he  gave  concerning  them,  it  is  not 
fyr  us  now  to  say  ;  but  it  must  be  presum- 
ed that  his  Honour  directed  the  proper 
ateps  to  be  taken ;  and  if  such  a  reference 
was  necessary,  that  it  was'  accordingly  done. 
It  has  been  aJso  stated,  that  the  order  of 


reference  waa-made  with  the  e/aqfiptA  cS  iik^ 
attorneys  of  the  parties  in  the  suit.  NoW| 
strictlv  speaking,  there  are  no  attorneys  oi| 
the  roll  in  the  Court  of  Chancery  as  in  thi# 
Court ;  and  as  it  is  not  staged  whether  tbey 
were  the  attorneys  appointed  for  the  ma- 
nagement of  the  suit  omy,  or  to  copdqct.  t^f 
cause  generally,  the  Court  must  oondud^ 
that  it  was  with  the  consent  of  persons  pro- 
perly authorized  by  the  parti^,  to  act  of^ 
their  behalf.  It  has  been  truly  siaid,  tfaa| 
infants  cannot  appoint  an  attorney ;  but  4 
does  nqt  follow,  that  they  may  opt  submit 
to  arbitration,  or  that  tneir  next  friendii 
may  not  have  the  assist^ce  of  an  atton^ 
to  act  for  them.  If  so,  there  can  be  pp  oIh 
jection  to  the  appointment  of  «uch  attorneys 
who  may  act  under  such  a  power. 

It  has  been,  however,  fiirtber  contended^ 
that  even  supposing  them  to  have  been  the 
attorneys  for  the  partiea,  it  does  not  ^ppeMf 
that  they  were  duly  authoriaed  to  act  as 
such;  but  it  is  stated  in  the  dedaratioiiy 
that  diey  were  the  attcnmeys  of  the  partiea 
to  the  reference,  and  whidi  haa  htsn  ad- 
mitted by  the  demurrer.  If  their  authority 
was  disputed,  then  the  defendants  shouUl 
have  taxen  issue  on  that  point.  Had,  tben« 
such  attqrqeys  an  authority  to  refer  7  It 
appears  that  the  reference  was  made  by 
their  consent ;  and  if  so,  they  were  eqoaliji 
empowered  to  choose  an  arbitrator.  It  has. 
be^  submitted  to  ua,  that  in&nts  <aano^ 
be  bound,  nntil  they  arriye  at  th^  age  of 
twenty-one«  The  parties  who  were  iQ&nts 
in  this  suit,  may  hie  now  nearly  that  age^ 
and  what  has  been  done  for  them  is  not 
absolutely  void,  buf  voidable  only;  and 
the  cases  on  this  sulbject  are  collected  and 
arranged  in  Comyn*^  Dig^U  <^-  En^anL. 
Here,  top,  all  the  parties  contracting,  knew 
that  they  were  dealing  with  infants,  and 
acted  accordingly;  and  the  difficulty  l^is 
been  raised,  as  to  whether  the  attorneys 
had  authority  to  refer  matters  out  of  the 
suit.  It  is  unnecessary  for  us  to  say  whe- 
ther they  had  or  not,  as  here  they  were 
specially  authorized,  and  for  this  particular 
purpose ;  and  if  so,  they  might  refer  mat- 
ters in  dispute  between  the  Utigant  parties 
as  well  out  of  the  suit  as  in  it  If  the  attor- 
neys were  specially  authorized,  although 
tlieir  authority  might  be  revoked  by  the 
death  of  their  princip^,  yet,  if  such  autho- 
rity continues^  they.m^h^  hind  hip  estate 
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^^  bis  deiiib.  If  t)i(e|  p^qifpl  ))i9n«elf  had 
p^  tha^  his  ^ati^  sboui^  ^ot  prevent  the 
arbitratoi;  frpm  making  his  aiffa^,  he  might 
ajisa  authorize  hi^  attorney  tp  do  ^o.  Ano* 
iher  (Uffiqalty  which  h{|9  l^c^i^  ri^ed  is,  tlf^ 
as  a^  the  partiaf  refe.rr^4  ^ii^^rences  19 
which  they  wer^  jpi^^y  ^<^cern^i  th? 
arbitriltapr  cpul4  np^  m^^  I^is  s^yf&rd  a^  t^ 
their  separate  intere^tf.  |(ii^  it  dqe»  not 
appear  that  he  ha^  decidqcjl  09  any  siep^rat^ 
matters,  where  th^  loU^er  p^e^  were  np^ 
concerned,  fpr  a^  ^Pg  ^ha^  f^pe^s, 
they  might  all  have  hf  d,  jqii^t  jgteissts,  an4 
h^  was  authorize^  \o  m^e  pne  qx  more 
awardfi.  He  might  opt  |9^e  4II  hi^  awards 
at  the  stole  timf;,  pr  he  fnjg^t  4i^Hbuts 
the  severj4  mattery  rj^Ci^pre^  to  hjm ;  an4 
eve^  if  the  ci§jms  pf  ij^f;  9Arj;^s  i^e^e  jpii^t, 
he  p^ht,  aqcor4wg  (P  ^  P^ise  of  ^M^^ 
f<pfi^  T.  Moone,  ma^^e  a,  di^nct  i^warj^ 
There  the  submiss^  way^  of  all  matters 
between  the  parties,  w^hpi^t  paying  be* 
tyfeen  thev^  or  ei^r  pf  therni  ^  af  th^ 
award  was  nmde  of  the  pi;em^es  by  such  4 
day ;  and  t^e  award  w^af,  t^t  p^e  of  th(f 
defendants  ^lould  pay  a  sii^^  of  ;npppey  4ue 
from  him  to  the  pla^^tjflf;  apd  if,,  yf  1^  pb- 
jjQctedy  that  as  th?  si^bfqai^ipi)  m^^t  be 
understood  pf  joii^  dejfiqi^s  ^hicfi  (^ 
piaii^tiff  had  agajn^  ^^  4^ifeml,iwtf>  ^ 
award  of  a  several  ^e\^t  frpm  ppe  pf  them 
only,  was  not  within  tl^  submission  :  b|it 
the  objection  was  not  allowed,  fpi:  a  si^b-r 
mission  by  seveVal  persons,  of  afl  ^paa^tef s  in 
difference  between  them,  in)pQi;ts  ^.  su^ 
mission  of  all  matters  that  either  ]|ad  i^gainfll 
the  ot^er^  jointly  or  severally.  Still,  it  h^ 
been  urgeii  in  this  csyse,  that  tjbie  arhifr/Ltot 
eould  i^pt  decide  op  all  mattersy  m  some  pf 
the  pities  were  m&9ts ;  but  he  h^s  qpt 
even  adjected  to  d^ecide  on  any  niat^tra 
relating  to  them*)  <u3d  if  a  re^renqe  bfl 
general  in  t^ rms»  ap  award  may  be  gpod 
for  part.  As  far,  ^erefore,  fLS  regi^rds  thifl 
o^us^,  the  ^bitratpr  might  hav^e  doi^  JMS- 
tice  without  deciding  on  the  equitable  rights 
of  the  infants.  In  Mitchell  v.  Stfrnley^  (20) 
the  r^ereqoe  waa,  af^all  matters  in  difference 
b^t,ween  the  parties ;  and  Lord  Ip^Henbp- 
xpugh  tliere  said,  "  Uiat  it  w]|s  a  cpfidiMpn 
ot  the  submission,  thi^  the  ^rbitratpr^  were 
to  award  t^pen  M  nuUtprs  19  diffes^pe  be« 
tween  the  p^itiff,  wl^i^h  w^  94a  imp!Wt«»^ 
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difl5j[^]ty  ag^unat  which  the  piaiotiiF  had  to 
contei^d.''  Here,  however,  no  such  words 
are  tp  b^  found  in  the  submission;  as 
the  ^rbitratpr  might  hav^  experienced  a 
difficulty  in  d?pidi|ig  between  all  the  par- 
ties at  once,  for  he  was  empowered  to  make 
one  ox  more  awards  iiccordipg  to  his  dis- 
cretion. \y.ith  ];espe^t  to  the  objection, 
that  the  authority  of  the  arbit^rator  has 
been  revoked,  by  th^  df^th  pf  the  party,  we 
have  felt  some  degree  of  difficulty ;  for  if 
the  authority  were  not  revoked  by  death, 
a  man  might  place  his  personal  representa- 
tives \rx  a  critical  situation;  as,"  if  an 
executor  had  been  appointed,  he  could  not 
obtain  probate  fill  thp  a.vjr^Td  ^^  Q^de; 
or,  if  a  creditpr  topl^  out  letters  of  i^miT 
n^stration,  h^  ougl^t  1^  compelled  to  p^y 
according  to  the  terms  pf  the  a^ward.  pujfc, 
if  a  ipan  in  his  liff^time  chooses  to  p^t  hjmT 
self  ii)  such  a  sjit^^ppi  he  cannot  afiei;-: 
wardff  be  allowed  tp  get  put  of  it.  Hf^rCf 
^e  te^stator  h^  in  efiec^  said,  the  arbitnaiox 
shall  go  on  with  his  award,  notwithstanding 
iiis  death.  He  has  brought  the  ii^conver 
nience  himself  qp  his  representj^ves,  and 
It  is  for  tliem  to  consider  whjcther  they  will 
take  upon  themselyes.  the  burdcm  of  th^ 
office  or  not.  It  Iumi  hec^n  s|ud,  howevf^, 
that  this  only  founts  tp  a  covetiant  ppt  tp 
revoke  the  audiority  by  ^y  ^^^  ^^  M^e' 
party  covenam4ng,  and  that  d^th  will,  ope- 
rate as  arevocatioi^  independently  of  any 
such  covenant.  That;,  however,  cannot  he, 
is  Biddelfs  engagement  \fg|s,  QOt  tbj^  Ii^ 
himself  would  ppt  ^evpl^e,  but  th^t  ^vep 
his  death  should  pot  have  the  effect  of 
abating  the  reference,  ^hat,  th^n,  ip  Iftv, 
prevents  the  executors  from  being  boppd 
by  the  referepce  ?  It  ha^  been  said^  thf t  a 
cause  would  abate  by  the  death  of  thff 
party  ;  ^d  it  has  be^n  a/sked,  whether  an 
agreement  that  a  suit  should  not  abate  by 
death,  would  enable  a  Court  to  carry  i)t  into 
effect,  sp  ths^t  the  cause  migh^  b^  pro- 
ceed^ in?  It  is  unpecessary  to  aps^er 
that  question  in  this  cfipse,  for  ^onvet^io, 
vincUl^em;  and5  ^thpugh  an  agreement 
of  the  parties  may  not  give  a  Court  jip'i^- 
difi^tipn,  yet  it  will  npt  app\y  to  a  domef  tic 
forpm  s^t  up  by  the  parti^  them^elKes; 
and  if  a  per^n  ^pppipts  an  arb^t^tpr, 
f^thopgh  not  under  a  rule  pf  court,  yet^  fm 
be  is  tliereby  the  qreatp;^.  of  a  form  pe<;9^ 
liar  to  it^f|    h^  must  ^i  aceprdi^  is 
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the  mode  and  requuition  which  he  himself 
has  prescribed,  and  more  particularly  so, 
when,  by  so  doing,  it  will  not  muitate 
against  justice  or  public  policy.  Here, 
there  can  be  no  doubt  but  that  justice  has 
been  done;  and  as  the  objections  which 
have  been  raised  to  the  declaration  are 
merely  technical,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  tkeplMtdiffl 
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1825. 

May  3, 

Where  it  was  enacted^  by  a  local  turnpike 
ocf,  that  there  should  bedenumded  and  taken 
of  the  person  or  persons  attending  any  cattle 
or  carriage  the  tolls  thereinafter  mentioned; 
that  is  to  «ay  (inter  alia),|/br  every  horse  iSraw'- 
ing  any  stage-coach  or  machine^  the  sum  of^d. 
And  it  wasjurther  enacted^  that  if  any  per- 
son or  persons  should  have  paid  the  tMsfor 
the  passing  of  any  cattle  or  carriage  through 
the  turnpike;  the  same  person  or  persons^ 
t^KMi  producing  a  note  or  ticket  of  the  day 
denoting  such  payment,  should  be  permitted 
io  pass  and  repass  through  the  same  gate  or 
turnpike,  with  the  same  cattle  or  carriage, 
toll  free,  at  any  time  during  the  same  day : — 
Held,  that  the  toll  was  imposed  on  the  horses, 
and  not  on  the  coach  ;  tmd,  therefore,  where 
the  coachman  had  paid  toll  on  passing  in  the 
morning  for  the  horses  drawing  the  coach  ;  a 
second  toll  could  not  be  demanded  in  the  even'- 
ing  for  the  same  horses  repassingr  although 
they  were  drawing  a  different  coach,  and 
drwen  by  a  different  coachman,  but  belonging 
to  the  same  proprietor. 

This  was  an  action  of  assumpsit,  for 
money  had  and  received. 

The  declaration  contained  the  usual 
money  counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Chief  Justice  Abbott, 
at  the  Southampton  Siimmer  assizes,  1824, 
a  verdict  was  found  for  the  plaintiffs,  dama* 
ges  20^.,  subject  to  the  opinion  of  the  Court 
on  the  fc^owing  case  : — 

By  an  act  of  parHament  passed  in  the 
12th  Geo.  9.  intitided  '*  An  act  for  repairing 
and  widening  the  roads  from  Sheet  Bridge 
to  Poctsmouth,  and  from  Petersfield  to  the 
Alton  turnpike  road  near  Ripley,  in  the 
county  of  SouttyanptoDt"  truateca  were  ap- 


pointed for  the  pnrpoaes  of  the  act,  with 
power  to  erect  turnpikes  upon  the  said 
roads ;  and  it  was  thereby  enacted,  as  to 
the  toUs,  as  follows :  *'  The  respective  tolls 
following  shall  be  demanded  and  taken  of 
the  person  or  persons  attending  any  cattle 
or  carriage  hereinaf^r  mentioned,  at  every 
tun^ike,  by  such  person  as  shall  be  ap- 
pointed for  that  purpose,  before  any  cattle 
or  carriage  ahaU  be  permitted  to  pass 
through' the  same ;  that  is  to  say,  for  every 
horse,  mare,  gelding,  mule,  or  ass,  drawing 
any  coach,  or  other  pleasure-carriage,  the 
sum  of  threepence,  but  if  drawing  any 
stage-coach  or  machine,  the  sum  of  six- 
pence; for  every  waggon,  wain,  cart,  or 
other  carriage,  drawn  by  four  horses,  oxen, 
or  other  beasts  of  draught,  the  sum  of  one 
shilling ;  and  drawn  by  three  horses,  oxen, 
or  other  beasts  of  draught,  die  sum  of  nine- 
pence  ;  and  drawn  by  two  horses,  oxen,  or 
other  beasts  of  draught,  the  sum  of  six- 
pence; and  drawn  by  one  horse,  ox,  or 
other  beast  of  draught,  the  sum  of  three- 
pence; and  for  every  horse,  one  penny.** 
And  it  was  further  enacted  by  the  said  act, 
"  that  if  any  person  or  persons  should  have 
paid  the  tolls  by  that  act  granted  and  ascer- 
tained for  the  passing  of  any  cattle  or  car- 
riage through  any  turnpike  erected  by  virtue 
of  the  act,  the  same  person  or  petvons,  upon 
producing  a  note  or  ticket  of  the  day,  de- 
noting such  payment,  should  be  permitted 
to  pass  and  repass  through  the  same  gate  or 
turnpike,  with  the  same  cattle  or  carriage, 
toll  firee,  at  any  time  or  times  during  Uie 
same  day,  to  be  computed  from  twelve  of 
the  dock  in  one  night  to  twelve  of  the  do^ 
in  the  next  night ;  which  said  note  or  ticket 
the  collectors  or  receivers  of  the  said  toUs 
were  thereby  required  to  give  gratis,  if  de- 
manded, on  payment  of  such  toll." 

The  said  act  of  parliament  was  contimied 
by  another  act  passed  in  the  SGthOeo.  5. 
for  that  purpose ;  and  again,  for  thS  term 
of  twenty-one  years,  by  another  act  passed 
in  the  2d  Geo.  4. 

The  defendant,  on  the  6th  of  July  1821, 
and  from  thence  during  the  whole  of  the 
year  1822,  was  a  toU-coUector  at,  and 
keeper  of,  one  of  the  turnpike-gates  erected 
upon  the  road  from  Sheet  Bridge  to  Ports- 
mouth,, by  virtue  of  the  said  acta. 

The  plaintifR,  during  the  same  time, 
were  the  proprietora  of  two  atage-coadiesy 


COURT  OF  COMMON  PLEAS. 


IdiS 


each  called  die  Hero>  which  travelled  daily, 
i3etween  Portsmouth  and  London,  and  Lon- 
don and  Portsmouth,  along  the  said  road. 
The  coach  which  lefl  Portsmouth  in  the 
morning,  on  its  way  to  London,  was  drawn 
by  four  horses,  through  the  gate  kept  by 
the  defendant  to  a  place  about  two  miles 
distant  from  the  same,  where  the  horses  re« 
mained  until  the  arrival  of  the  coach  which 
left  London  the  same  morning,  on  its  way 
to  Portsmouth,  and  then  that  last-mention- 
ed  coach,   with  different  passengers  and 
parcels,  was  drawn  by  the  same  four  horses, 
in  the  evening  of  die  same  day,  through 
the  same   gate,   to   Portsmouth.      In  the 
morning  of  the  said  6th  July,  the  coach* 
man  who  drove  the  coach  from  Portsmouth 
to  London  paid  the  proper  toll  of  sixpence 
for  each  of  the  said  horses,  and  received  a 
note  or  ticket  of  the  day,  denoting  such 
payment ;  and  in  the  evening  of  the  same 
day,  the  other  coachman,  who  drove  the 
.coach  from  London  to  Portsmouth,  drawn 
on  its  return  by  the  same  horses  as  afore* 
said,  produced  the  said  note  or  ticket  of  the 
day  to  the  defendant  at  the  said  gate  ;  but 
the  defendant  always  demanded  a  further 
toll  of  two  shillings,  at  tlie  rate  of  sixpence 
for  each*  of  the  horses  drawing  the  said 
last-mentioned  coach ;    and  the  last-men- 
tioned coachman  was  obliged  to  pay  the 
same  to  the  defendant,  in  order  that  the 
horses  and  last-mentioned  coach  might  be 
permitted,   by  him,  to  pass  through  the 
^te.     The  coaches  and  horses  bdlonged 
.to  the  plaintifi,  and  the  coachmen  were 
their  servants;    but   the    coachman  who 
drove  the  horses  in  the  evening  waa  not 
the  coachman  who  drove  them  in  the  morn- 
ing*    The  money  paid  in  the  evening,  as 
aforesaid,  was  paid  by  the  coachman  as  the 
servant  and  on  the  account  of  the  plaintifi&, 
jmd  amounted  in  the  whole,  to  the  sum  of 
J9/.  16i/ 

On  two  days,  namely,  on  the  11th  and 
.15th  June,  18^2,  William  Norris,  one  of 
the  plaintiffs,  who  was  weU  known  to  the 
defendant  to  be  one  of  the  proprietors  of 
the  coaches  and  horses  as  aforesaid,  went 
with  the  coach  and  horses  from  Portsmouth 
in  the  morning  through  the  gate,  and  paid 
the  toll  of  sixpence  for  each  horse,  on  eadi  of 
the  said  mornings,  and  received  the  notes 
or  tickets  of  the  day,  denoting  such  pay- 
ments, and  returned  with  the  coach  from 


London,  and  the  same  four  horses  *  to  the 
gate,  in  the  evening  of  each  of  those  da3r8^ 
and  produced  the  said  respective  notes  or 
tickets  of  the  day  to  the  defendant ;  bat  the 
defendant,  on  each  occasion,  demanded  of 
the  plaintiff  the  further  toll  of  sixpence  for 
each  of  the  horses,  and  the  jdaintiff  was 
consequently  oblioed  to  pay  the  same,  and 
did  pay  the  defenaant  the  sum  of  two  shil- 
lings on  each  of  those  evenings,  in  order 
that  the  horses  and  coach  might  be  permit- 
ted, by  him,  to  pass  tlirough  the  said  gate* 
On  these  two  last-mentioned  days,  Norris 
(the  plaintiff)  went  and  returned  with  the 
coaches  on  the  business  of  their  respective 
journeys  on  those  days,  but  did  not  drive 
either  the  coach  from  Portsmouth  to  Lon* 
don,  or  from  London  to  Portsmouth,  the 
coaches  being  driven,  as  usual,  by  their 
respective  coachmen,  his  servants  as  afore* 

said.     • 

The  question  for  the  opinion  of  the 
Court  was — ^Whether  the  said  sum  of 
19/.  16«.,  and  the  said  two  last-mentioned 
sums  of  two  shillings,  were  legally  payable 
for  toll.  If  the  Court  should  be  of  opinion 
that  both  the  said  sums  were  legally  pay* 
able  for  toll,  a  verdict  was  to  be  entered 
for  the  defendant.  But  if  the  Court  should 
be  of  opinion  that  the  said  sum  of  19/.  16^. 
was  not  legally  payable  for  toll,  the  verdict 
for  the  plaintiffs  was  to  stand,  and  the  de- 
fendant was  to  account  for  all  the  sums 
received  by  him  for  toll,  on  the  return  of 
the  same  horses  through  the  gate,  from  the 
10th  pf  July,  1821,  up  to  the  time  of  sign* 
,  ing  judgment ;  and  if  the  Court  should  be 
of  opinion  that  the  sum  of  19/.  16x.  was 
legally  payable,  but  that  the  said  two  sums 
oftwo  shillings  were  not  legally  payable 
for  toll,  then  the  verdict  was  to  stand  for 
the  plaintiffs,  but  the  damages  were  to  be 
reduced  to  the  sum  of  four  diiUings. 

The  case  now  came  on  for  argument, 
when  Mr.  Setjeant  Wtlde^  for  the  phiintiffs, 
submitted,  that  the  only  question  was — 
whether  the  toll  was  imposed  on  the  coach, 
or  on  the  horses  drawing  it ;  and  insisted, 
as  the  same  horses  passed  and  repassed 
through  the  gate  on  dieir  respective  jour- 
neys in  the  same  day,  the  payment  of  toll  in 
the  morning  entitled  them  to  return  in  the 
evening,  on  the  coachman's  producing  the 
ticket  of  the  day.  The  payment,  hy  the 
person,  applies  U>  the  servant  or  agent  of 
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ttxe  plaiiitifi,  and  cannot  be  i«stricted  to  tli^ 
identity  of  the  coacfaihah ;  and  it  ^nui  not 
the  object  of -the  statiite  tihat  Ae  ^atoe  per- 
son should  teturn,  but  that,  if  the  toU  had 
been  paid  once  for  hoif^ei,  th^y  ttiight  return 
on  the  same  day,  wither  being  liaMe  to 
fbrthbr  toll.  And  in  €Mif  t.  <^/%,  (1) 
where  a  certain  'toll  was  iitiposed  oh  car- 
riagetf,  ahd  not  on  the  horiies  di'awing  them, 
Imd  it  Was^ovided,  that  n^O  pfersOns  havins 
paid  such  toll,  and  produdn^  a  ticket,  Should 
be  again  fiable  on  the  raicne  day ;  and  the  old 
ta^s  were  afterwards  takeh  dflT,  ahd  others 
impost,  in  respect  of  the  horses  drawing, 
kna  not  6n  the  carriages — it  was  held,  that 
toll  having  been  ^d  Oh  horses  pastfng 
with  h  dirriage,  tio  t^eW  toll  was  demands- 
bie  on  Ihe  same  horses  n&turhing  the  same 
day,  akhorigh  drawing  a  diffeiftot  atrrta^  5 
so  llere  iHe  toll  #aS  imposed  on  the  holve^, 
and  cannot  be  affected  by  the  merely  chahf^ 
iag  dl^  ibach  and  coachmlm. 

Mr.  Strjeard  PeU  contHU— The  Ihffen- 
Hon  of  the  legislature  was  to  impose  li  tbS 
on  the  ^triage,  and  not  on  the  horses 
drawing  it ;  and  as-  th^  (Coaches  bekmgh^ 
to  the  phkirftifR,  and  which  passed  throush 
die  gate  in  &e  morning,  did  not  return  m 
the  evening,  such  ccMhes  we^  not  exempt 
fW>tn  paiyini;  a  fresh  toll.  The  horses  cOutd 
hot  be  exempted,  without  die  production  of 
a  tidcet  by  the  same  person  vtrho  reedved 
it,  Bk  'th6  tolls  were  to  be  demanded  anril 
taken  of  Ae  person  o>  persons  attending 
any  catde  or  carriage :  and  it  was  provided, 
that  if  any  perabn  or  persons  shfkild  havie 
paid  the  tolls,  ih'e  same  person  or  persons, 
on  prodtictng  a  note  or  ticket  of  the  day, 
shotdd  be  petmitted  to  pass  and  repalis  Willi 
the  same  catde  or  earriage.  Here  the 
horsed  dett-ly  M  within  the  denoihiMatidti 
of  dattle,  knd  the  enumeration  of  them  wab 
the  only  means  by  which  die  amount  of  thfe 
toU  on  each  carriage  wa^  to  be  ascertained ; 
and  it  is  evident  Sat  the  toll  was  payabte, 
BcCordihg  to  the  desfcription  Of  the  carTia^, 
— vbs.  ror  a  coach  or  pleasure-carriage 
threepence,  and  for  a  stage-coach  or  kna'- 
chine  sixpence.  The  cattle  and  cairriages 
were  two  distinct  std)ject-matters  of  toll, 
«nd  catde  can  only  be  taken  in  it  its  ordi- 
nary sense ;  at  all  events,  the  horses  And 
carriage  must  be  driven  by  the  same  peri- 

(1)  4  Moon,  sfri. 
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son  to  come  within  the^xceptwn  of  the  act; 
ahd  although  it  inay  be  itoid  "Aat  die  tdU 
was  payable  by  dib  proprietors,  y^  it  shdtdd 
hate  been  paid  by  the  salne  coachman  Wh6 
iiec^iv^  tihe  dcket  ih  (lie  ihomiAg,  on  re^ 
jMtssit^  fhrefci^h  the  f^te  ih  the  evemi^. 
Althbu^h  in  WiUkimi  v.  Siakgar,  (2)  Where 
a  hxrnpik^  itd  imposed  a  Umt>h  evetf  di^- 
Yiatfe  aind  eVeiy  hoi^  passhig  through  €tm 
gate,  and  ^xerhjit^d  any  person  fltmi  piiying 
m<yre  thto'ohc^  in  a  day  for  passu^  or  r^ 
|MiiBihg  #idi  the  simife  carrii^  or  ht^,  atid 
excepted  the  traVell^  fiom  paying  a  itfecidnd 
tSwie  in  the  day  fbf  die  pit^s^e  of  tibe  aanti6 
bifria^,  thotigh  drawn  by  daSareiit*hc»«es» 
b^hg  the  ^a^e  in  mihtibeir,  afkdit  ivtef  roVid- 
(sd,  diat  ^  aH  idatea  dfcahia^  tiiavellmg 
for  hire,  Ab  travelkt  br  "ptbsehg^  dketdn 
ibdidd  be  cbniidetea  as  t»e  p^i^h  payitig 
Setoff,  iiitd  atm  sueh  payniast  ahonld  hot 
«±eifln^  ^u^  eattiag^s  l*ei^rtsih{p  wfdi  a  di& 
f^iVt  traveler  or  raksebger,  did  not  esctend 
€6  stage-coitcfaes,  die  6aif  ia^  kaelf  not  be- 
ing theh  hired  by  tlie  reitpeictite  pjteenMrs, 
but  tkAfvL  coflVeyahce  by  ft ;  iaA,ihet^are, 
\hit  'sticb  Mage^cbadiea  Were  fWM  4F  toU 
by  dii6  ^payincfnt  in  die  day,  idthot^  re- 
'tun\i^  With  diSerent  pas«!ei^i%  and  dif- 
fiH^nt  ^Qikes,  die  horses  bdhe  the  saine  ih 
Utithb^.  Y^t,  that  ease  Wiui  uBieftcnt  fifom 
the  ^irebetrt ;  as  here,  the  words,  '^^di^  same 
person,''  intst  be  die  peraon  #ho  ^Toattred 
the  ticket  'in  die  teoraih^.  In  IMi/iMi  v. 
3i^oigh,  (d)  ndiere  k  tuMnike  act  xmpdsif^ 
iMn  oil  hdirsea,  ftc.  catde  gdi!%  to  or  f&> 
tnftiix%  ftom  pasture,  and  hohteft  itt«hdi% 
t^tde  VetutniU^  fh>m  pMtuie,  lA^ere  Ibcetfapt- 
^;  ft  was  held,  that  a  ho^*se  Mdeh  by  die 
i^vhMr  ^  die  catde  at  {lastute,  in  oMfer  to 
'jfetdi  them  iroih  pasture,  did  %dt  oonoe 
"^nOiiti  'ddief  6f  die  exe^iiite.  llftij^^dle 
oh]^  df  the  ttotute  was,  ibAl  when  caidk 
^drb  at  picture,  die  hoHte  <it  B^  petMh 
attending  them  there  should  be  exedtpt  fhila 
tdll ;  M  hei-e  ^e  person  prodttdi^  the 
dcket'nni^  b^  the  same  to  whom  it^as 
'deiiVi^rra  ^Mfen  the  ttnl  livas  first  dctaanacA 
M^^  ^ordftig  of  die  day  on  whidi  St  waii 
payable ;  anrd  indie  late  case  of  £oftr^  v. 
SMftty  (i)  Where  a  turnpike  act  impoMi  a 
^cale  Of  t^a^pon  hidfses  orily  d)i'vH^,'eh: 


<{!)  iiO:QMt  lUp*  6^. 

S)  6  Tem  Bep.  7Q6. 

4)  t:B.&C.5l^.f.c.SD.&R.r9r.s.c.  law  J. 
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not  drawing  carriages,  respectively,  as  the 
case  might  be ;  and,  by  a  clause  of  exemp* 
tion,  it  was  provided,  that  no  person  should 
be  liable  to  pay  toll  more  than  once  for 
passing  and  repassing  the  gates  on  the 
same  trust,  at  any  time  in  any  one  day, 
with  the  same  horses  and  carriages,  through 
the  same  toll-gate  ;  but  that  every  person 
having  paid  toll  once,  should  afterwards 
pass  and  repass,  with  the  same  horses  and 
carriages,  toll  free,  during  the  same  day, 
through  the  same  gate  where  such  toll  was 
paid;  and  a  stage-coach  drawn  by  four 
horses,  having  passed  through  a  gate  on 
the  trust,  and  paid  the  toll  in  the  morning, 
and,  in  the  evening  of  the  same  day,  the 
same  horses  drawing  a  different  coach  of 
the  same  name,  belonging  to  the  same  pro-' 
prietors,  driven  by  the  same  coachman,  but 
carrying  different  passengers  and  parcels 
tor  hire,  attempted  to  repass  through  the 
gate,  and  a  second  toll  being  demanded  and 
refused,  the  collector  seized  one  of  the 
horses  until  it  was  paid, — ^it  was  held,  that 
trespass  could  not  be  sustained  for  the  sei- 
zure and  detention  of  the  horse,  on  the 
ground  that  the  carriage  and  horses  were 
not  exempt  from  a  second  toll.  Here, 
therefore,  even  if  the  coachman  had  been 
the  same  person,  as  it  was  a  dififerent  coach 
a  new  and  distinct  toll  was  payable,  al- 
though tlie  proprietor  might  have  driven  it 
himself. 

By  the  Court. — ^It  has  frequently  been 
declared  from  the  Bench,  that  those  who 
seek  to  exact  tolls  through  the  medium  of 
the  legislature,  can  only  be  entitled  to  them 
when  the  enactments  granting  them  are 
dear  and  plain.  The  framers  of  the  acts 
have  the  toll  receivers  before  them,  but  not 
the  payers ;  and  the  former  should  not 
only  show  an  express  right  to  tolls,  but  the 
words  of  the  statute  on  which  they  are 
granted  must  be  so  dear  of  themselves,  as 
to  render  it  unneoessary  for  the  Court  to 
look  into  any  decision  on  the  subject,  but 
to  protect  the  interests  of  the  payers  by 
every  means  in  their  power.  In  this  case 
it  appears  to  us,  that  there  was  no  pretence 
whatever  to  demand  the  tolls  in  question. 
The  main  question  b,  whether,  in  order  to 
claim  an  exemption  from  the  payment  of 
the  tolls  by  the  ticket  produced,  they 
should  be  paid  by  the  same  person  return- 
ing in  the  evening  from  whom  they  were 
Vol.  ni.  C.P. 


demanded  and  taken  in  the  morning.  There 
can  be  no  difficulty  as  to  that ;  for,  al- 
though the  coachman  tenders  the  toll,  it  is 
his  master  who  pays  it ;  and  if  the  coach- 
man had  paid  the  toll  improperly,  he  could 
not  recover  it  back.  It  was  paid  by  him 
for  and  on  account  of  his  master ;  and  it  is 
he  alone  by  whom  the  coach  is  conducted 
and  regulated  throughout  the  whole  of  the 
journey,  although  his  servants  may  act  in 
driving  and  conveying  the  passengers.  The 
master  or  proprietor  must  be  considered  as- 
being  present,  for  a  variety  of  purposes; 
and  he  is  liable  for  any  negligence  or  mis- 
conduct of  his  coachman.  It  has  been  con- 
tended, however,  that  in  this  case  the  toll 
is  imposed  on  die  coach,  and  not  on  the 
horses  drawii^  it.  But  we  are  of  opinion 
that  it  is  imposed  on  the  horses,  and  not  on 
the  coach :  if  it  had  been  otherwise,  the 
argument  for  the  defendant  would  have 
been  decisive.  Although  it  has  not  been 
expressly  laidon  the  horses  drawing,  yet,  if 
authority  be  wanting,  the  judgment  of  tJie 
Court,  in  the  late  case  of  Loarmg  v.  Stane^ 
appears  to  us  to  be  an  authority  expressly 
in  point.  There,  however,  words  were  in- 
troduced in  the  act  which  are  not  to  be 
found  in  this  case  ;  and  if  the  toll  there  luid 
been  imposed  on  the  horses  only,  the  judg- 
ment of  the  Court  would  have  been  dif- 
ferent. There  the  exception  on  returning 
was  confined  to  those  cases  only  where  the 
same  horses  returned  with  the  same  car- 
riage. Here,  however,  the  legislature  had 
imposed  a  toll  on  the  horse  ;  viz.  for  every 
horse,  mare,  &c.  drawing  any  coach  or 
other  pleasure-carriage,  threepence  ;  but  if 
drawing  any  stage-coach  or  machine,  six- 
pence. That  sum  is  not  imposed  on  the  car- 
riage, but  on  each  horse  drawing  it ;  and  the 
distinction  is  expressly  taken  with  r^^ard 
to  waggons,  wains,  and  carts,  where  the 
toll  is  laid  on  the  vehide,  and  not  on  the 
horses  drawing  it.  The  exemption  extends 
to  the  same  person  returning  with  the  same 
cattle  or  carriage.  That  must  be  taken  to 
mean  the  person  attending  the  cattle,  viz. 
the  coachman ;  and  as  the  toll  was  imposed 
on  the  horses,  and  not  the  coach,  the  case 
of  Gray  v.  Shilling  is  decisive  to  show, 
that  the  toll  having  been  paid  on  the  horses, 
no  new  toll  could  be  demanded  on  the  same 
horses  returning  the  same  day,  although 
drawing  a  different  carriage.    We  perfectly 

T 


158 


COURT  OF  COMMON  PLEAS. 


concur  with  that  decision,  which  appears  to 
be  an  express  determination  on  the  subject. 
Harrison  v.  Brough  was  decided  for  the 
purpose  of  preventing  a  fraud,  as  it  was 
impossible  for  the  toll-collector  to  know 
whether  the  party  was  going  to  fetch  the 
cattle  from  pasture  or  not ;  and  the  case  of 
Williams  v.  Sangar  has  determined,  that  if 
the  owner  of  a  coach  has  paid  the  toll  once, 
it  exempts  him  from  paying  a  second  time 
in  the  day  for  the  passing  of  the  same  car- 
riage, although  drawn  by  different  horses. 
Here,  however,  the  horses  were  the  same, 
and  it  was  oidy  intended  that  the  party 
shoidd  pay  once  for  them  in  the  same  day  ; 
and  although  the  coach  was  not  identically 
the  same,  It  makes  no  difference. 

The  Postea,  therefore,  must  be  entered 
£br  the  plaintiiOTs. 


u 


TTRRELL,  BART.  V,  MARSH. 


1825. 

May  3, 

Where,  by  a  marriage  settlement,  certain 
lands  (subject  to  a  charge  of  1,500/.  secured 
hy  a  term  of  one  thousand  years,)  were  U- 
mited  to  the  use  of  tHe  husbcmdfor  life,  sans 
waste,  with  limitation  to  two  trustees  and 
their  heirs  during  his  life,  in  trust,  to  support 
contingent  remainders ;  remainder  to  the  use 
of  the  wife  for  life,  sans  waste,  remainder  to 
the  children  of  the  marriage ;  and,  for  default 
of  such  issue,  to  the  right  hdrs  of  the  survi^ 
vor  of  husband  and  wife  in  fee :  and  it  was 
provided,  that  the  husband  and  wife,  during 
their  joint  lives,  or  the  life  of  the  survivor, 
might  charge  the  estate  to  the  extent  of 
2,000/.,  mid  that  the  trustees  might  seU  the 
lands  by  the  direction  and  with  the  approba- 
tion of  tJie  husband  and  wife,  or  survivor  of 
them;,  and  the  husband  died,  and  the  wife 
afterwards  married  a  second,  and  she,  with 
his  consent,  created  a  term  of  one  thousand 
years,  and  charged  the  estate  with  2,000/. 
borrowed  by  way  of  annuity,  and  levied  a  fine 
to  J,  G.  in  fee,  which,  by  a  deed  to  lead  the 
uses,  was  declared  to  be**  upon  trust  to  secure 
the  regular  payment  of  the  annuity,  and  for 
corroborating  and  strengthening  the  said  term 
on  the  trusts  before-mentioned ;" — Held,  that 
this  fine  did  not  operate  to  extinguish  the 
power  of  the  wife  to  consent  to  a  sale  of  the 
estates  under  the  power  contained  in  the  ori^ 
ginal  settlement,  so  as  to  prevent  an  exercise 


of  such  power  of  sale  by  the  trustees  appoint" 
ed  by  tliat  indenture. 

This  was  an  action  of  assumpsit  to  re- 
cover the  purchase-money  of  an  estate 
called  Collier's  Hatch,^  in  tiie  county  of  Es- 
sex, and  which  the  defendant  had  bought  of 
the  plaintiff. 

At  the  trial  before  Mr.  Baron  Grakans^ 
at  the  last  Spring  assizes  at  Chelmsford,  a 
verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  following 
case: — 

By  an  indenture,  or  marriage  settlement, 
dated  on  the  27th  of  May  1775,  the  estate 
in  question,  subject  to  a  charge  of  1,5001. 
secured  by  a  term  of  one  thousand  years, 
was  limited  to  the  use  of  Francis  Stuart 
and  his  assigns  for  life,  sans  waste,  (with  a 
limitation  to  two  trustees  therein  named 
and  their  heirs,  during  the  life  of  the  said 
FrancuB  Stuart,  in  trust,  to  support  contin- 
gent remainders,)  remainder  to  the  use  of 
Mary  Stuart  and  her  assigns  for  life,  sans 
waste,  with  a  h'mitation  to  the  said  trustees 
and  their  heirs  during  her  life,  in  trust,  to 
support  contingent  remainders  ;  remainder 
to  the  children  of  the  marriage  in  sudi 
shares  as  Francis  Stuart  and  Mary  his  wife 
should  by  deed  or  will  appoint ;  and  for 
default  of  such  appointment,  to  the  use  of 
the  children  of  the  marriage,  as  tenant^  in 
common  in  tail,  with  cross  remainders ;  and 
for  default  of  such  issue,  to  the  use  of  such 
person  as  Mary  Stuart,  notwithstanding  her 
coverture,  should  by  deed,  attested  by  two 
witnesses,  or  by  will  appoint ;  and  for  de- 
fault of  such  appointment,  to  the  use  of  the 
right  heirs  of  the  survivor  of  the  said  Fran- 
cis and  Mary  Stuart  for  ever :  and  it  was 
provided,  in  and  by  the  said  indenture,  that 
it  should  be  lawful  for  Francis  and  Mary 
Stuart,  during  their  joint  lives,  or  the  life  of 
the  survivor  of  tfaem,  to  charge  the  estate 
to  the  extent  of  2,000/.  And  it  was  furtho* 
provided,  that  it  should  be  lawful  for  tiie 
said  two  trustees,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  at  any  time 
or  times  during  the  joint  lives  of  the  said 
Francis  Stuart  and  Mary  his  wife,  or  durii^ 
the  life  of  the  survivor  of  them,  by  the  di- 
rection, and  with  the  approbation  of  the 
said  Francis  Stuart-  and  Mary  his  wife,  or 
of  the  survivor  of  them,  to  be  testified  by 
any  writing  or  writings  under  their,  or  either 
of  their  hands  and  sealsi  to  be  attested  by 
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two  or  more  credible  witnesses,  to  make 
sale  of,  or  to  convey  in  exchange,  as  therein 
mentioned,  all  or  any  part  or  parts  of  the 
messuages,  farms,  lands,  tenements,  or  he- 
reditaments, which  were  thereby  limited  to 
strict  uses  as  aforesaid,  with  their  appurte- 
nances, to  any  person  or  persons  whomso- 
ever, for  any  such  price  or  prices  in  money, 
or  for  such .  other  equivalent  in  lands  and 
hereditaments,  as  to  the  said  trustees,  or  to 

•  the  survivor  of  them  and  his  heirs,  should 
seem  reasonable ;  with  full  power,  upon 
payment  of  tlie  money  which  should  arise 
by  any  such  sale  of  the  said  premises,  or  of 
any  part  or  parts  thereof,  to  give  and  sign 
proper  receipts  for  the  same,  which  receipts 
should  be  a  sufficient  discharge  to  pur- 
chasers. Francis  Stuart  and  Mary  his  wife 
had  one  child,  a  daughter.  Mary  Stuart 
survived  her  husband,  and  afterwards  mar- 
ried James  Stuart. 

By  an  indenture  of  March  1782,  creating 
a  term  of  one  thousand  years,  reciting  the 
indenture  of  1775,  and  the  death  of  Francis 
Stuart  in  1777,  Mary  Stuart,  with  the  con- 
sent of  her  husband  James  Stuart,  charged 
the  estate  with  2,000/.  borrowed  of  one 
Alexander  Wood,  to  whom  the  term  was 
granted  as  a  security,  with  a  proviso  to 
make  it  void  in  case  of  the  repayment  of 
that  sum  to  him.  By  an  indorsement  on 
the  back  of  this  deed,  and  bearing  date  the 
1st  of  April,  1783,  Wood  assigned  this  term 
to  Elizabeth  Gordon,  of  whom  Stuart  and 
his  wife  had  then  borrowed  2,000/.  And 
by  indentures  of  lease  and  release  of  five 
parts  of  the  same  date,  and  to  which,  among 
other  persons,  Stuart  and  his  wife,  the  said 
Elizabeth  Gordon,  and  one  James  Graham, 
were  parties,  stating  that  1,000/.  only,  and 
not  2,000/.,  had  been  paid  by  Elizabeth 
Gordon,  and  that  she  had  paid  it  in  pur- 
chase of  an  annuity  of  95/.,  to  be  paid  by 
Stuart  and  his  wife ;  and  reciting  that  Mary 
Stuart  was  entitled  to  the  reversion  of  the 
premises  expectant  on   the   death  of  her 

•  daughter,  by  her  first  husband  Francis 
Stuart,  under  age  and  without  issue ;  and 
that,  for  better  securing  the  said  annuity  of 
95/.  to  Elizabeth  Gordon,  the  said  James 
Stuart  and  his  wife  had  agreed  to  grant 
this  reversion  to  Graham  and  his  heirs  in 
trust  for  Elizabeth  Gordon  and  her  assigns, 
the  premises  were  conveyed  to  Graham  in 
fee,  subject  to  the  estate  of  Mary  Stuart's 


daughter  therein,  and  to  the  original  charge 
of  1,500/.  upon  trust  for  Elizabeth  Gordon 
and  her  assigns,  to  secure  the  regular  pay- 
ment of  the  annuity ;  and  Stuart  and  his 
wife  covenanted  to  levy  a  fine  of  the  pre- 
mises, to  enure  to  the  use  of  Graham  in  fee, 
for  corroboratuig  and  strengthening  the  said 
term,  and  subject  thereto,  to  Graham  and 
his  heirs,  upon  the  trusts  before  mentioned. 
Stuart  and  his  wife  duly  levied  a  fine  sur 
canuzance  de  droit,  &c.  to  Graham,  as  of 
Easter  term,  23  Geo.  3.  of  the  premises  in 
question,  in  pursuance  of  the  said  covenant 
contained  in  the  deed  of  1783.  In  March, 
1 793,  by  indentures  of  lease  and  release  of 
ten  parts,  (attested  by  two  witnesses)  and 
to  which  the  two  trustees  for  sale,  appoint- 
ed in  the  deed  of  1775,  Elizabeth  Gordon, 
James  Graham,  James  Stuart  and  his  wife, 
and  various  other  persons,  who  had  joined 
in  executing  the  before-mentioned  inden- 
tures, were  parties ;  and  reciting  the  inden- 
tures of  1775, 1782,  and  1783,  and  the  fine 
levied  in  pursuance  thereof,  and  the  annuity 
payable  to  Elizabeth  Gordon : — It  was  wit- 
nessed, that  in  consideration  of  the  sum  of 
3,670/.j  paid  by  Sir  Wm.  Smyth,  and  by 
virtue,  and  in  execution  of  the  power  re^ 
served  to  Mrs.  Stuart  by  the  indenture  of 
1775,  but  subject  and  without  prejudice  to 
the  aforesaid  power  of  sale  and  conveyance 
limited  to  the  two  trustees  therein  named, 
and  the  exercise  thereof,  and  the  uses 
thereby  created,  Mrs.  Stuart  directed  and 
appointed,  that  if  her  daughter  should  die 
witliout  leaving  issue  of  her  body,  then, 
afler  her  daughter's  decease,  and  such 
failure  of  issue,  the  premises  should  remain, 
and  the  indenture  of  1775  should  operate 
to  the  uses  thereinafter  limited ;  and  she 
then  directed  the  two  trustees  therein  nam- 
ed, to  -sell  and  convey  the  premises  to  the 
uses  thereinafler  limited,  and  to  exercise 
the  power  of  sale  given  them  by  tha^deed, 
and  the  fine  levied  in  pursuance  thereof: 
and  the  said  two  trustees  thereby  sold  and 
conveyed  the  premises  to  the  uses  therein- 
after limited,  and  Stuart  and  his  wife,  the 
said  two  trustees,  and  Graham,  with  the 
consent  of  Elizabeth  Gordon,  accorsling  to 
their  respective  interests,  granted,  bargain- 
ed, sold,  assigned,  released,  and  confirmed 
the  premises  in  question,  to  the  said  Sir 
Wm.  Smytli  and  his  heirs,  to  hold  to  the 
several  uses  thereinafter  mentioned,  whidi 
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were  such  as  he,  the  said  Sir  Wm.  Smyth, 
should  appoint,  with  the  usual  trusts  to  bar 
dower;  aod,  for  default  of  appointment,  to 
the  heirs  and  assigns  of  the  said  Sir  Wm. 
Smyth,  to  whom  Elizabeth  Grordmi  also 
assigned  the  residue  of  her  term  of  one 
thousand  years,  and  remitted  the  annuity 
of  951. — Sir  Wm.  Smyth  devised  the  pre- 
mises by  will  to  the  plaintiff  and  another,  in 
fee,  in  trust  to  sell,  and  died  in  May  1  SftS, 
and  shortly  afterwards  the  plaintiff  con- 
tracted to  sell  them  to  the  defendant. 

The  question  for  the  opinion  of  the 
Court  was — whether  the  fine  levied  by 
James  Stuart,  and  Mary  his  wife,  in  Easter 
term,  28  Geo.  3.  operated  to  extinguish  or 
destroy  the  right  or  power  of  the  said  Mary 
Stuart  to  consent  to  a  sale  of  the  settled 
estates,  under  the  power  for  that  purpose 
contained  in  the  indenture  of  the  27Ui  c^ 
May,  1775,  so  as  to  prevent  an  exercise  of 
such  {)ower  of  sale  by  the  trustees  of  the 
same  indenture  ?  If  the  Court  should  be  of 
opinion  that  the  fine  did  not  so  operate, 
then  the  verdict  found  for  the  plaintiff  was 
to  stand ;  but  if  they  should  be  of  opinion 
that  die  fine  did  so  operate,  then  a  verdict 
was  to  be  entered  for  the  defendant. 

The  case  now  came  on  to  be  argued, 
when — 

Mr.  SerjearU  Bosanqueif  for  the  plaintiff, 
contended,  that  the  fine  did  not  operate  to 
extinguish  or  destroy  the  power  of  the 
wife,  so  as  to  prevent  an  exercise  of  the 
power  of  sale  by  the  trustees,  as  given 
them  by  the  indenture' of  1775;  wSi  he 
relied  on  the  case  of  The  Earl  and  Countess 
of  Jersey  v.  Deane,{l)  as  being  expressly 
in  point,  and  in  wldch  all  the  previous  au- 
thorities on  the  subject  were  referred  to 
and  commented  on,  and  on  which  the 
Vice  Chancellor  has  since  acted,  by  order- 
ing the  purchase  to  be  completed,  and 
the  remainder  of  the  purchase  money  paid. 
The  powers  in  both  cases  are  in  their  na- 
ture alike.  Here  the  indentures  of  1 788  were 
entered  into  for  a  specific  purpose,  vie.  to 
secure  the  regular  payment  of  the  annuity, 
and  levy  a  fine  to  strengthen  and  corrobo- 
rate the  term,  and  the  interests  of  all  were 
provided  for,  whose  interests  it  was  material 
to  preserve.  At  all  events,  the  intention 
of  the  parties  must  be  lodked  at,  in  order 


to  see  the  object  for  which  the  fine  was 
levied,  and  how  £»  it  will  affect  the  deed 
of  1783,  and  the  Court  will  modify  it 
accordingly.  If  so,  it  is  quite  dear,  that 
the  power  for  the  trustees  to  sell,  was  not 
touched  by  the  fine,  and  its  only  effect  was 
to  leave  Mary  Stuart  in  the  same  situation 
she  was  before  placed  in,  with  the  excep- 
tion of  securing  the  annuity  to  Elizabeth 
Gordon. 

Mr.  Serjeant  Taddy^  for  the  defendant. — 
Although,  in  Herring  v.  Brown^  (2)  it  was 
established,  that  tl^  operation  of  a  fine 
was  to  be  controlled  by  the  agreement  of 
the  parties,  and  that  the  Conrt  would 
modify  ita  efiect,  so  as  to  furdier  their 
intent, — ^yet,  it  is  a  well-known  rule,  that 
a  fine  has  the  effect  of  destroying  all 
antecedent  powers,  excent  those  expressly 
reserved  by  the  deed  to  lead  the  uses,  and 
has  the  effect  of  ransacking  the  whole  estate. 
It  is,  therefore,  necessary  to  consider — 
first,  what  the  effect  of  the  fine  in  question 
would  be,  if  there  had  been  no  deed  to  lead 
the  uses ; — and  secondly,  how  fiir  it  would 
operate  or  afiect  such  deed*  No  iatoA  is 
therein  expressed  to  preserve  the  power 
of  the  trustees.  It  is  true,  they  were  not 
conusors ;  nor  was  it  necessary  that  they 
should  be  so,  as  the  power  was  not  solely 
theirs ;  nor  could  they  exercise  it  of  them- 
selves, as  it  was  to  be  put  in  motion  and 
governed  by  Stuart  and  his  wife,  or  the 
survivor; — they  alone  were  to  direct  the 
uses,  and  by  what  particular  mode  the  power 
was  to  be  exercised.  The  aspect  of  the 
deed  to  lead  the  uses  of  the  fine,  em- 
braces two  objects  only,  vis. — to  secure 
the  payment  of  the  annuity  to  Elisabeth 
Grordon,  and  to  limit  the  uses  to  Graham 
ukd  his  heirs,  so  as  to  convey  a  fee  to  him. 
Although  it  has  been  said,  ^that  it  was 
merely  intended  to  operate  as  a  further 
security  fbr  the  annuity, — yet,  that  is  a 
resulting  trust,  to  which  the  Court  cannot 
look ;  and  no  allusion  whatever  is  made  in 
the  deed,  as  to  the  preservation  of  the 
property  from  sale ;  whilst,  in  the  case  of 
The  Earl  of  Jersey  v.  Deane,  there  was  an 
express  saving — ^viz.  '*  to  corroborate  the 
several  uses  and  trusts  limited  and  ex- 
pressed in  the  settlement,  antecedently  to 
the  several  limitations  therein  contained/' 


(1)  5  Dam.  &  Aid.  569. 


(S)  Gutli«f^«  ««. 
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Here,  however,  no  such  object  was  ex- 
pressed, and  there  was  nothing  whatever 
to  point  out  a  power  of  sale  by  the  trustees, 
as  it  was  not  even  alluded  to  in  the  deed  to 
lead  the  uses,  and  it  would  be  contrary  to 
the  ef!ect  of  the  indenture,  that  the  power  of 
sale  should  be  outstanding  in  the  trustees. 
The  object,  to  give  Graham  a  fee,  would 
be   altogether  frustrated,    if  such  power 
remained  in  them,  as  they  might  have  ex- 
ercised it  by  the  direction  of  Stuart  and 
his  wife,   notwithstanding  the  conveyance 
to  him,  and  thereby  de^t  the  object  of 
the  indenture.     This  is  not  like  the  case 
of  a  will,  which  must  be  construed  according 
to  the  intent  of  the  testator ;  but  iiere,  the 
whole  of  the  deed  must  be  taken  together, 
and  the  nature  of  the  estate  must  be  taken 
into  consideration,  as  well  as  the  means  the 
parties  had  to  effectuate  their  object,  which, 
on  the  face  of  it,  was  to  convey  a  fee  to 
Graham.     There  are  several  authorities  to 
show,  that  a  fine,    uncontrolled  by  any 
agreement  of  the  parties,  or  an  intent  to 
do  so,  has  the  eflfect  of  extinguishing  all 
powers  reserved  antecedently  to  its  being 
passed ;  and  that  doctrine  was  .laid  down  in 
the  case  of  Herring  v.  Bromn^  where  it  was 
held,  that  the  power  was  extinguished  by 
the  fine ;  and  Uiere,  the  deed  and  fine  were 
considered  as  one  assurance,  and  were  oon*- 
stnied  together.      In    West  v.  Bemey,  (S) 
the  opinion  of  the  Vice  Chancellor  was, 
that  the  power  was  destroyed ;   but  it  be- 
came tumecessary    to  decide    the  point: 
and  in  Smiih  v.  I)eath^(4f)  his  Honour  de- 
cided in  fiivour  of  the  destruction  of  the 
power.     A  power  of  sale  may  be  assimi*- 
tated  to  a  power  of  revocation;    and  in 
Digges's  case{5)  it  was  resolved,  that  if  a 
power  is  required  to  be  executed  by  deed 
to  be  enrolled,  the  deed  must  be  enrolled 
accordingly ;  and  that  a  fine  levied  before 
the  enrmlment,  extinguishes  the  power  of 
revocation :  and  in  Auxmy^a  ctue^  (6)  it  was 
decided,  that  if  a  tenant  for  life  levy  a  fine, 
all  hb  interest  and  power  is  forfeited  and 
extinguished :  Here,  therefore,  as  the  object 
of  the  deed  and  fine  was  to  convey  an  estate 
to  Graham  and  his  heirs  in  fee,  and  as  no 
intent  was  expressed  to  preserve  the  power 


3)  Sttgden  on  Powers,  3  ed.  80. 

4)  ■ 


Id.  81. 
5)  1  Rep.  173. 
(6)  Id.  110. 


of  sale  by  the  trustees,  the  fine  operated  so 
as  to  extinguish  their  power  to  sell,  as  well 
as  to  destroy  the  right  of  Mary  Stuart  to 
consent  to  such  sale. 

By  the  Court, — The  question  raised  in 
this  case  depends  on  the  construction  of  the 
deeds  therein  set  out  or  recited,  and  there 
is  no  difficulty  whatever  in  ascertaining  the 
substance  of  those  instruments.      The  ac- 
tion was  brought  for  the  breach  of  articles 
of  ap;reement  by  the  defendant,  in  not  com- 
pletmff  the  purchase  of  an  estate,  to  which 
the  plaintiff  insisted  that  he  had  a  good 
title;  now  that  depends  on  the  question, 
whether  the  power  to  sell  was  destroyed  by 
any  act  of  Mrs.  Stuart  or  her  husband. 
The  power  was  created  by  a  deed  of  1775, 
on  her  first  marriage  ;  and,  by  that  inden- 
ture, certain  powers  were  vested  in  her  and 
her  husband,  and  a  power  of  sale  was  given 
to  two  trustees  therein  named,  which  was 
subject  to  her  direction  and  approbation. 
It  appears,   that  afterwards,  Mrs.  Stuart 
and  her  second  husband  raised  money  by 
way  of  annuity  from  Eliisabeth  Gordon, 
aubject  to  this  power ;  and  to  secure  which 
a  fine  was  levied,  according  to  a  deed  to 
lead  the  uses.     It  is,  therefore^  unneces- 
sary to  consider  the  effect  of  a  fine  with- 
out any  such  deed ;   if  it  were,  it  might 
be  necessary  to  look  into  Digges's  case  and 
Albany's  case^  and  see  whether  they  could 
be  now  sustamed ;  but  all  they  decide  is, 
that  a  fine  levied  without  deed,  operates 
as    an  extinguishment  of  a  power.      So, 
the  authority   of  Sir  Matthew  Hale,  who 
observed,  '*  that  a  fine  ransacks  the  whole 
estate,"    need  not  be  disputed;    as  here, 
there    was  a   deed    to  lead  the   uses   of 
the  fine;    and  we,   therefore,   need  only 
refer   to  the    case  of  Herring  v.  Brown, 
as  reported  in  Shower  and  Carthew,  and 
which  is  now  to  be  considered  as  an  autho- 
rity.    That  case  was  first  argued  in  the 
Court  of  King's  Bench,  where  it  was  held, 
that  the  fine  had  destroyed  the  {)ower ;  but, 
that  judgment  was  reversed  on  an  appeal 
to  the  Exchequer  Chamber,  on  the  ground, 
that  the  fine  and  deed  were  but  one  and 
the  same  conveyance,  and  that  both  toge- 
ther were  an  execution,  and  -not  an  extin- 
guishment of  the  power.     That  decision  is 
not  only  consistent  with  sense  and  justice, 
but  has  been  confirmed  by  subsequent  cases, 
and  more  particularly  by  Lord  Mansfield, 
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inDoed,  OdiameY.  Whkehead^ijl)  which  has 
established  the  doctrine,  that  if  a  fine  be  le- 
vied, although  it  displaces  existing  interests, 
yet,  that  if  &ere  be  an  accompanying  deed, 
showing  the  nature  of  the  interest,  and  for 
what  object  the  fine  was  levied,  it  shall  not 
operate  to  destroy  powers  whidi  it  was  the 
intention  of  the  parties  to  retain,  and  that 
several  conveyances  may  be  considered  as 
a  part  of  the  same  assurance  for  the  pur- 
pose of  effectuating  such  intention.     What, 
then,  was  the  intent  of  the  parties  in  levying 
the  fine  in  this  case,  and  what  is  its  effect  ? 
It  was  levied  by  Stuart  and  his  wife,  for  the 
sole  purpose  of  securing  the  payment  of  an 
annuity  to  Elizabeth  Gordon;  and  although 
it  has  been  contended,  that  it  conveyed  the 
estate  to  Graham, — yet,   the  fee  was  not 
conveyed  toiiim  as  a  separate  estate,  but 
merely  as  being  subordinate  to  the  purpose 
of  securing  the  annuity.     The  estate,  in 
him,  was  only  to  exist  during  the  life  of 
Elizabeth  Gordon,  the  annuitant;  and  on 
her  death,  it  was  to  revert  to  Mrs.  Stuurt, 
in  whom  it  was  to  vest  as  befi>re,  accord- 
ing to  the  previous  power,     ft  has  also 
been  said,  that  a  court  of  law  cannot  take 
notice  of  a  resulting  trust ;   but,  where  an 
estate  is  conveyed  by  A  B  to  C  D  for  life 
only,  and  the  latter  dies,  it  is  not  neces- 
sary to  have  recourse  to  a  court  of  equity ; 
as,  on  the  death  of  C  D,  no  conveyance  is 
necessary,  as  the  resulting  trust  reverts  to 
the  former  possessor.     So  here,  when  the 
object  of  die  parties  was  answered,   by 
securing  the  payment  of  the  annuity  to 
Elizabeth  Gordon    during    her   life,    her 
interest  ceased  on  her  deatli,  and  that  of 
Stuart  and  his  wife  again  attached,  as  after 
that  event  the  estate  was  limited  to  her 
use.     Although  it  has  been  attempted  to 
distinguish  this  case  from  that  of  The  Earl 
of  Jersey  v.  Deane^  as  it  does  not  appear, 
by  the  deed  to  lead  the  uses  of  the.  fine 
that  it  was  the  intention  of  the  parties  to 
confine  it  to  the  terms  of  the  original  set- 
tlement, so  as  to  preserve  the  power  therein 
contained,  yet  enough  appears  to  us,  on  the 
whole  of  the  instruments  taken  together,  to 
show,  that  it  was  not  the  intention  of  the 
pardes  to  destroy  the  power,  but  to  re- 
strain the  operation  of  the  fine ;    and  i£ 
effect  be  given  to  that  intent,  it  will  pre- 

(7)  t  B«ir.  704. 


vent  the  destruction  of  the  power,  and  not 
tend  to  extinguish  the  power  of  sale  by  the 
trustees,  as  directed  by  the  terms  of  the 
original  settlement. 

Judgment  far  the  Plamtiff. 


u 


DORVILLE  e.  WHOOMWBIX. 


.     1825. 
May 

IVhere  a  caputs  ad  respondendum  was 
issued  against  the  defendant  into  Middlesex^ 
on  an  affidavit  of  debt  fUed  m  the  Filazer's 
Office  for  that  county;  and  the  defendant 
being  resident  in  Yorkshire,  a  second  capias 
was  issued  into  that  county,  founded  on  4p$ 
office  copy  of  tfte  origisml  /Affidavit  of  debij 
and  under  which  the  defendant  was  arrested: 
— Held,  thai  he  was  entitled  to  be  discharged 
on  entering  a  common  appearance,  as  a  new 
i^dav'a  ^  debt  should  haoe  been  filed  with 
the  Ftlasser  for  Yorkshire, 

Mr.  Serjeant  Bosanquet,  on  a  former  day, 
obtained  a  rule,  calling  on  the  plaintiff  to 
show  cause  why  the  1^  bond  which  had 
been  given  in  this  case,  might  not  be  de- 
livered up  to  be  cancelled,  and  the  defen- 
dant  discharged  on  entering   a    common 
appearance ;  on  an  affidavit,  whidi  stated 
that  a  capias  ad  respondendum,  retomable 
in  fifteen  days  of  Easter,  with  an  oc  eltont 
to  hold  the  defendant  to  bail  for  100^  and 
upwards,  was  issued  into  Middlesex,  found- 
ed on  an  affidavit  of  debt,  sworn  before  the 
deputy-fikzer,    and   filed  in  the  filaser's 
office  for  that  county ;  that  the  defendant 
not  being  found  there,  but  being  resident 
in .  Yorkshire,  tiie  plaintiff  obtained  an  office 
copy  of  the  affidavit  of  debt  certified  by 
the  filazer  for  Middlesex,  which  he  lodged 
with  the  filazer  for  Yorksliire,  and  there- 
iipon  issued  a  second  similar  capias  into 
that  county,  under  .which  the  defendant  was 
arrested,  and  had  accordingly  given  a  bail 
bond. —Under  these  circumstances,  the  learn- 
ed Serjeant  contended,  that  the  arrest  was 
irregular,  as  the  plaintiff  ought  to  have  filed 
a  new  ^^davit  of  debt  with  the  fikzer  for 
Yorkshire ;  and  that  the  mere  office  copy 
of  the  affidavit  as  certified  by  the  filazer 
for  Middlesex,  was  insufficient  for  that  pur- 
pose ;  and  he  cited  the  csuses  of  Anderson 
V.  Hayman,{l)  tindDaltony.Bames.(2) 

(1)  2  MooK,  l9t. 
(3)  1 M.  &  S.  fSO. 
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Mr,  Serjeant  Faughan  now  showed  cause, 
and  relied  on  the  case  oi  Boyd  v.  Durand^ 
(3)  where  Mr.  Justice  Lawrence  is  reported 
to  have  said,  that  as  to  the  practice  regard- 
ing the  issuing  of  a  testatum  capias,  the  act 
of  parliament  (12  Geo.  1.  c,  29.)  does  not 
say  that  more  than  one  affidavit  shall  be 
made  ;  and  that  the  practice  had  prevailed 
of  sending  a  copy  to  the  filazer  of  another 
county,  who  thereupon  made  out  a  capias. 

By  the  Court, — In  Boyd  v.  Durand  the 
same  person  executed  the  office  of  filazer 
for  both  counties ;  and  in  Dalton  v.  Barnes 
the  Court  said,  that  the  filazer  could  not 
issue  his  writ  upon  an  office  copy  of  the 
affidavit  of  debt  beipg  transmitted  to  him  ; 
as  perjury  could  not  be  assigned  on  such 
office  copy.  The  late  case  of  Anderson  v. 
Hayman,  as  reported  in  Moore,  appears  to 
be  founded  on  good  sense,  and  to  which 
we  feel  ourselves  bound  to  adhere ;  and 
although  that  case  is  differently  reported,(4) 
yet  it  is  incorrect,  as  the  Court  decided  on 
the  grounds  as  stated  in  2  Moore ;  and  if 
it  be  necessary  to  issue  a  second  capias  into 
another  county,  when  the  defenoant  can- 
not be  found  in  the  first,  a  new  affidavit 
must  be  filed  in  the  office  of  the  filazer 
of  that  county,  into  which  the  writ  is  intend- 
ed to  be  issued. 

This  rule  must  therefore  be  made 

Absolute  with  costs. 


i.}' 


ILLIAMS  V,  COOKE. 


1825 

May 

Where  the  plaintiff  obtained  a  verdict, 
and  sued  out  execution  against  the  goods  of 
the  defendant,  the  Court  would  not  allow  the 
sum  levied  to  be  impounded  in  the  hands  of 
the  sheriff,  although  t/te  defendant  had  com- 
menced an  4Ktion  against  the  plaintiff  as 
acceptor  of  a  bill  of  exchange  for  a  larger 
sum,  and  which  bill  was  then  in  the  dejenr 
dant^s  possession,  as  the  sum  levied  and  bill 
could  not  be  considered  as  mtUual  debts,  so 
as  to  form  the  subject  matter  of  a  setoff. 

Mr.  Serjeant  Pell  moved,  that  the  sum 
of  171/.  2^.,  which  had  been  levied  on  the 
goods  of  the  defeivdant,  by  the  sheriff  of 
Middlesex,  on  a  writ  of  execution    sued 

(3)  2  Taunt.  161. 

(4)  8  Taunt.  243. 


out  against  him  at  the  suit  of  the  plaintiff, 
might  be  impounded  in  the  sheriff's  hands, 
until  an  action  brought  by  the  defendant 
against  the  plaintif]^  on  his  acceptance  of  a 
bill  of  exchange  for  200/.  in  the  hands  of 
the  defendant,  had  been  determined.  He 
submitted  that  the  Court,  in  the  exercise  of 
their  equitable  discretion,  had  a  jurisdiction 
to  grant  the  application  as  prayed  for ;  but — 

By  the  Court, — ^This  is  a  motion  of  the 
first  impression.  The  plaintiff  has  obtain- 
ed a  verdict  and  judgment,  on  which  he  has 
sued  out  execution,  to  which  he  was  fully 
entitled ;  and  the  Court  cannot  prevent  him 
firom  obtaining  the  fruits  of  his  execution ; 
but  they  may  protect  the  sheriff,  in  case  he 
shall  feel  any  difficulty  as  to  paying  the 
money  over.  But  it  is  said,  that  it  may  be 
impounded  in  the  sheriff's  hands,  as  the 
plaintiff  owes  the  defendant  200/.,  as  tlie 
acceptor  of  a  bill  of  exchange  in  the  hands 
of  the  latter.  It  is  quite  clear  there  can  be 
no  set-off,  but  where  there  are  mutual  debts, 
and  the  plaintiff  has  recovered  judgment ; 
and  whether  he  wUl  be  bound  to  pay  the 
defendant  the  amount  of  his  acceptance, 
is  a  fact  to  be  ascertained  by  the  verdict 
of  a  jury.  It  may,  therefore  be  considered 
as  a  debt  not  yet  due,  and  there  is  con- 
sequently no  ground  on  which  the  present 
application  can  be  supported. 

The  learned  Serjeant  therefore  took  no* 
thing  by  his  motion. 


1825.     ■) 
Mays.  3 


FAHRBRODH  V,  SOLLIERS. 


//  seems  that  if  a  party,  having  signed  a 
bill  of  exchange,  or  other  instrument,  by  the 
mere  initials  cf  his  christian  name,  refuse  to 
give  hisfuU  name,  on  being  required  so  to  do, 
and  he  is  afterwards  arrested  by  such  initials 
only,  lie  will  not  be  entitled  to  costs,  or  dis^ 
charged  on  entering  a  common  appearance, 

Mr,  Serjeant  Wilde,  on  a  former  day, 
obtained  a  rule  nisi,  that  the  bail  bond,  which 
had  been  given  in  this  cause,  might  be  de- 
hvered  up  to  be  cancelled,  and  the  defen- 
dant discharged  on  entering  a  common 
appearance,  he  having  been  arrested  by  the 
name  of  N.  A.  SoUiers,  and  signed  the  bail 
bond  in  the  like  manner,  the  whole  of  his 
christian  name  not  having  been  set  out  in 
either  of  these  instruments. 
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Mr,  Serjeant  Vaughan  now  showed  cause, 
and  relied  on  the  case  of  Howell  ▼.  Cole^ 
flnon.  (1)  But 

The  Court  referred  to  Taylor  v.  Ruther'^ 
man,  (2)  and  observed,  that  in  future  the 
filazer  should  observe  that  a  party  was 
not  sued  by  the  initials  of  his  christian 
name ;  and  that  if  a  bill  of  exchange  were 
signed  by  the  mere  initials  of  the  party 
sued,  and  he  refused  to  give  his  reaT  name, 
he  should  not  be  entitled  to  costs,  nor  ought 
he  in  strictness  to  be  relieved  on  an  appli- 
cation of  this  description.  This  rule,  how- 
ever, must  be  made 

Absolute, 


dants  had  accepted  the  bill  for  himself  and 
partners,  in  the  name  of  Ashby  and  Co.; 
that  if  it  had  been  stated  in  the  affidavit, 
that  the  four  had  accepted,  it  would  have 
been  sufficient;  and  that  the  words  *'or 
one  of  them,"  although  uncertain  in  them* 
sdves,  might  be  rejected  as  surplusage;  but 
By  the  Court, — It  is  true  an  aooeptance 
by  one  of  several  parties^  amounts  to  an 
acceptance  by  all.  If  the  words  or  one 
of  them,  had  not  been  added,  the  affidavit 
might  have  been  sufficient ;  but  as  they  now 
stand  it  renders  it  uncertain  and  indefinite. 
This  rule,  therefore,  must  be  made 

Absolute. 


i} 


HAMER  V.  ASHBT  AND  OTHERS. 


1825. 

May  7. 

An  (^pdacU  of  debt  stating  that  A  B,  C  D, 
E  F,  and  G  H,  were  indebted  to  the  plaintiff, 
on  a  bill  of  exchange,  (accepted  in  the  name 
and  firm  of  A  B  and  Co,  J  by  the  four  or 
one  of  them,  is  insufficient  and  uncertain. 

The  defendants  were  held  to  bail  on  the 
following  affidavit  of  debt : — **  John  Hamer, 
of,  &c.  maketh  oath  and  saith,  that  Robert 
Strafford,  Howell  Ashby,  Richard  Rowland, 
and  Benjamin  Shaw,  are  jointly  indebted 
to  this  deponent,  in  SOOL  and  upwards, 
upon  a  bill  of  exchange  drawn  by  one  James 
Knox,  upon  and  accepted  (in  the  name  and 
firm  of  Ashby  and  Co.)  by  the  said  Robert 
Strafford,  Howell  Ashby,  Richard  Row- 
land, and  Benjamin  Shaw,  or  one  of  them, 
payable  to  tlie  order  of  the  said  James 
Knox,  and  by  him  indorsed  to  this  depo- 
nent, and  which  bill  was  due  at  a  day  now 
past." 

Mr,  Serjeant  Wilde  having  obtained  a 
rule,  calling  on  the  plaintiff*  to  show  cause 
why  the  bail  bond  which  had  been  given 
by  the  defendants,  might  not  be  delivered 
up  to  be  cancelled,  and  that  they  might  be 
discharged  on  entering  a  common  appear- 
ance, on  the  ground  that  the  above  affidavit 
was  deficient  in  terms  : 

Mr,  Serjeant  Pell  now  showed  cause, 
and  submitted  that  it  was  sufficiently  cer- 
tain and  positive ;  that  the  fact  was  as 
therein  stated,  viz.  that  one  of  the  defen- 


(1)  S  Bos.  &  Ful.  466. 

(2)  6  Moora,  «64. 


u 


IN   RS   WILLIIENT. 


IMS. 
May 

If  comniissioners  of  bankrupt  order  the 
bardart^t  to  be  imprisoned  under  a  nrarrant 
of  commitment,  for  ru)t  ansrvering  a  question 
put  to  him  by  them  satisfactorily,  and  it  does 
not  appear  on  the  face  of  such  warrant,  thai 
the  answer  was  altogether  unsatisfactory, 
or  that  he  ought  to  have  been  interrogated 
further,  the  Court  rmll  order  a  nnrit  of  habeas 
corpus  to  issue,  to  bring  t^  the  bankrupt 
before  them, 

Mr,  Serjeant  Wilde,  on  a  fbrmecday,  ob- 
tained a  ruJe  to  show  cause  why  a  writ  of 
habeeu  corpus  should  not  issue  to  bring  up 
WiUment,  a  bankrupt,  from  the  custody  of 
the  keeper  of  Ilchester  gaol,  where  he  had 
been  committed  under  a  warrant  of  the 
commissioners,  for  having  answered  certain 
questions  put  to  him  by  them,  as  touchii^ 
his  bankruptcy,  in  an  unsatisfactory  man- 
ner. One  of  them  was,  "  Is  a  paper  marked 
A,  and  in  which  you  stated  5,000/.  to  be 
due  to  you,  your  own  statement?  Ifso^ 
set  forth  the  particulars."  To  which  the 
bankrupt  answered,  "  I  gave  in  the  paper 
yesterday,  and  then  stated  the  particulars : 
vi2.  Sir  T.  L.  owes  me  100/.,  another  per- 
son, (naming  him)  400/.,  and  a  third,  150/. 
This  I  am  obliged  to  state  firom  memory,  as 
I  have  been  refused  to  have  access  to  my 
books  or  papers  ;  and  many  of  them  have 
been  stolen  from  my  counting-house." 

Mr.  Serjeant  Bosanquet,  on  a  subsequent 
day  showed  cause,  and  admitted,  that  if,  on 
the  bankrupt  being  brought  up  under  a 
habeas,   the  Court  should  not  think   that 
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his  answer  to  the  commissioners  was  un- 
satisfactory, he  would  be  entitled  to  his 
discharge.  Still,  however,  that  would  not 
prevent  his  being  again  brought  before  the 
commissioners.  But  the  answer  was  most 
unsatisfactory,  and  in  all  probability  the 
commissioners  were  dissatisfied  with  the 
bankrupt's  conduct  in  the  course  of  the 
former  proceedings. 

The  Court  observed,  that  it  appeared  to 
them,  that  the  commissioners  ought  to  have 
interrogated  the  bankrupt  further.  That 
they  could  only  look  at  the  question  put  to 
him  on  the  warrant  of  commitment,  and 
that  no  sufficient  ground  for  his  commit- 
ment ajmeared  on  the  face  of  that  instru- 
ment. But  they  observed,  that  if,  on  his 
being  brought  up,  there  should  appear 
to  be  no  just  ground  for  his  discharge, 
that  he  would  be  remanded  to  his  former 
custody :  that  an  application  should  be  made 
to  the  commissioners,  and  if  they  now  con- 
sented to  his  discharge,  it  would  supersede 
the  necessity  of  the  bankrupt's  being  brought 
before  the  Court ;  but  they  directed  an  ap- 
plication to  be  made  to  the  officers  of  the 
Court  of  king's  Bench,  to  inquire  as  to 
their  mode  of  practice  in  a  case  of  this  na- 
ture, and  wliich  must  frequently  have  come 
und^r  their  cognizance. 

Mr,  Serjeant  Basanquet  now  stated,  that 
the  officers  of  that  court  had  reported,  that 
there  was  no  mode  of  dischaiging  the  bank- 
rupt, but  by  bringing  him  before  the  Court, 
or  a  judge  at  chambers. 

By  the  Court, — If  the  commissioners  will 
not  consent  to  his  discharge,  which  in  all 
probability  they  will  not,  provided  they 
still  continue  to  be  dissatisfied  with  his  an- 
swer ;  and  if  they  wUl  not  interrogate  him 
further,  let  the  writ  of  haheeu  issue. 

Rule  ahiolute. 


1825.  \     BAKEK  0.  OA&EATT  AND 

May  7.  y  vskablbs. 

In  an  actkm  on  the  case  agaiui  the  she-* 
rtjffor  taking  nuMcumt  pMgesm  replevin^ 
the  plaintiffs  who  had  taken  an  assignment 
qfthe  replevin  bond,  is  not  entitled  to  recover 
costs  incurred  6y  him  m  suing  such  sureties 
without  effect^  unless  he  had  given  previous 
notice  to  the  sheriff  of  his  intention  to  do  so. 

This  was  an  action  on  the  case  brought 
VoL.IU.   C.P. 


against  the  defendants,  as  late  sheriff  of 
Middlesex,  for  taking  insufficient  sureties 
in  an  action  of  replevin. 

The  declaration  stated,  that  the  plaintiff 
heretofore,  to  wit,  on  the  27th  of  August, 
1822,  to  wit,  at  the  parish  of  St.  James, 
Clerkenwell,  in  the  county  of  Middlesex, 
to  wit,  at  London,  as  the  bailiff  of  one  John 
Blacket,  and  by  his  command,  in  a  certain 
dwelling-house  there,  took  and  distrained 
certain  goods  and  chattels  of  one  Henry 
Bowman,  in  his  said  house  there,  of  great 
value,  to  wit,  of  the  value  of  50^,  as  a  dis- 
tress for  certain  arrears  of  rent,  to  wit,  for 
the  sum  of  25L  1 7s,  4td,,  then  due  and  ow« 
ing  from  one  Elhanan  Winchester  Vidler 
to  the  said  John  Blacket,  for  the  rent  of 
the  said  premises  with  the  appurtenances, 
by  virtue  of  a  certain  demise  diereof,  there- 
tofore made  to   the  said  E.  W.  Vidler, 
rendering  rent  for  the  same  ;  that  the  plain- 
tiff then  and  there  detained  the  goods  and 
chattels  so  taken  and  distrained  for  the 
cause  aforesaid,  according  to  the  law  and 
custom  of  this  realm,  until  the  defendants, 
then  being  sheriff  of  the  said  county  of 
Middlesex,  afterwards,  to  wit,  on  the  28th 
day  of  August,  1822,  and  within  their  baili- 
wick as  such  sheriff,  (that  is  to  say)  at  the 
parish  of  St.  James,  Clerkenwell  aiforesaid, 
in  the  county  of  Middlesex,  to' wit,  at  Lon- 
don aforesaid,  and  on  the  complaint  of  the 
said  Henry  Bowman  made  to  the  defen-* 
dants,  so  tlien  being '  such  sheriff  as  afore- 
said, against  the  said  plaintiff  in  d^at  behalf, 
and  under  colour  of  their  office  of  such 
sheriff  as  aforesaid;  caused  the  said  goods 
and  diattels  to  be  replevied  and  dehvered 
to  the  said  Henry  Bowman,  and  then  and 
there  made  deliverance  of  the  said  distress 
to  the  said  Henry  Bowman,  to  wit,  at,  &c, 
aforesaid ;  and  afterwards,  to  wit,  at  the 
then  next  county  court  for  the  said  county 
of  Middlesex,  to  wit,  at  the  county  court  of 
the  said  sheri£^  holden,  &c.  on  the  19th  of 
September,  in  the  year  aforesaid,  to  wit, 
before  James  Viall,  John  Powell,  William 
Shakspeare,  and  James  Slark,  then  suitors 
of  the  said  court,  the  said  Henry   Bow^ 
man  did  appear,  and  then  and  there  in  the 
same  court,  witliout  the  writ  of  our  said 
Lor4  the  King,  levied  his  plaint  against  the 
said  plaintiff,  for  the  taking  and  unjustly 
detaining  of  the  goods  and  chattels  of  tbo 
said  Henry  Bowman,  and  then  and  tber<» 
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found  pledges,  as  .well  for  proseeutiDg  hb 
said  plaint,  as  for  returning  the  said  goods 
and  chattels  if  return  thereof  should  be 
adjudged  by  law,  to  wit,  one  Josiah  Hard- 
ing and  one  William  Adams ;  which  said 
Elaint,  aflerwards,  to  wit,  on  the  20th  of 
eptember,  in  the  year  aforesaid,  was  duly 
removed  at  the  instance  of  the  said  plain- 
tiff, from  and  out  of  the  county  court  of  the 
said  sheriff  of  Middlesex,  into  the  court  of 
our  said  Lord  the  King,  of  tlie  Bench  here, 
to  wit,  at  Westminster  aforesaid,  by  virtue 
of  his  Majesty's  writ  of  recordari  facias 
loquelam,  before  then  duly  sued  and  pro- 
secuted out  of  the  Court  of  our  said  Lord 
the  King,  of  his  Chancery,  at  Westminster 
aforesaid,  returnable  before  his  Majesty's 
then  Justices  of  the  Bench,  at  Westminster, 
on  the  morrow  of  All  Souls  then  next  en- 
suing, and  thereupon  the  said  plaintiff 
was  summoned  be£>re  his  Majesty's  said 
Justices,  at  Westminster,  to  answer  the 
said  Henry  Bowman  of  a  plea,  wherefore 
he  took  the  said  goods  and  chattels  of  the 
said  Henry  Bowman,  and  unjustily  detained 
tlie  same,  &c. ;  and  die  said  plaintiff  in  his 

§  roper  person  offered  himself,  on  the  fourth 
ay,  against  th»  said  Henry  Bowman  in  the 
plea  amresaid  : — But  the  said  Henry  Bow- 
man, although  solemnly  called,  came  not, 
but  made  default ;  nor  (lid  he  further  pro- 
secute his  writ  against  the  said  plaintiffi 
And  such  proceedings  were  thereupon  had 
in  the  said  plea,  in  the  court  of  our  said 
Lord  the  King  of  the  Bench  here,  at  West- 
minster aforesaid  ;  that  aflerwards,  to  wit, 
in  Michaelmas  term,  S  Geo.  4.  it  was  con- 
sidered and  adjudged  in  and  by  the  same 
oourt,  that  the  said  Henry  Bowman  should 
take  nothinff  by  his  said  wri^  but  that  he 
and  his  pledges  to  prosecute  should  be  in 
mercy,  &c. ;  and  that  the  said  plaintiff  should 
go  thereof  without  day,  and  have  restitution 
of  the  said  goods  and  chattels,  &c,,  as  by 
the  record  and  proceedings  thereof  now 
remaining  in  the  said  court  of  our  said  Lord 
the  King  of  the  Bench  aforesaid,  at  West- 
minster aforesaid,  more  fully  appears.  Of 
all  which  said  several  premises,  the  said 
Henry  Bowman,  afterwards,  to  wit,  on 
the  15  th  of  November  in  the  year  afore- 
said, at,  &c.  aforesaid,  had  notice.  And 
although  it  was  the  duty  of  the  said  de- 
fendants before  their  making  deliverance 
of  the  said  distress  to  the  said  Henry  Bowman 


as  aforesaid,  in  parsuance  of  the  siatute  ar 
such  case  made  and  provided,  to  take  from 
tlic  said  Henry  Bowman  and  two  responsi* 
ble  persons  as  sureties,  a  bond  in  double 
the  value  of  the  goods  and  chattels  so  dis- 
trained as  aforesaid,  conditioned  £br  the 
prosecuting  the  suit  of  replevin  of  the  said 
Henry  Bowman,  for  Uie  taking  of  the  said 
goods  and  chattels,  with  effect  and  without 
delay,  and  for.diUy  returning  the  goods  and 
chattels  so  distrained,  in  case  a  return  should 
be  awarded.  Nevertlieless  the  defendantSi 
so  being  such  sheriff  as  aforesaid,  not  re- 
garding their  duty  in  that  behalf  but  con- 
triving, and  wrongfully  and  unjustly  intend- 
ing to  injure  the  said  John  Blacket,  and  to 
deprive  him  of  the  benefit  of  his  said  dis- 
tress, and  of  the  means  of  obtaining  satis- 
faction for  the  said  arrears  of  rent  so  due 
and  owing  as  aforesaid,  did  not  nor  would 
before  their  making  deliverance  of  the  said 
distress  to  the  said  Henry  Bowman  as 
aforesaid,  take  from  the  said  Henry  Bow-^ 
man  and  two  responsible  persons  as  sureties, 
such  a  bond  as  aforesaid,  conditioned  as 
aforesaid,  but  wrongfuUy  and  injuriousl]f 
omitted  and  neglected  so  to  do.  Aad  on 
the  contrary  thereof  they  (the  defeaduUv) 
wrongfuUy  and  unjustly,  before  the  re[^evy- 
ing  and  deUvery  of  the  said  goods  aad  chat- 
tels as  aforesaid,  to  wit,  on  the  2Bth  of 
August  in  the  year  aforesaid,  did  take  in  the 
name  of  them  (the  defendants)  as  such  she- 
riff as  aforesaid,  of  the  said  Henry  Bowmaii 
and  two  other  persons,  to  wit,  one  Josiah 
Harding  and  one  WilUam  Adams,  a  certain 
bond  conditioned  for  the  prosecutkig  the 
said  suit  of  the  said  Henry  Bovnnan,  with 
effect  and  without  delay,  and  for  doly  re* 
tumine  the  said  goods  and  diattels  so  dis- 
trained £^  aforesaid,  in  ca9e  a  return  tlier^f 
should  be  awarded,  as  a  bond  taken  in  pur- 
suance of  the  said  statute ;  neverthdess, 
the  plaintiff,  in  -fact  said,  that  the  said 
Josiah  Harding  and  William  Adams,  so 
taken  as  sureties  as  aforesaid,  at  thetime  of 
theit  becoming  pledges  and  sureties  in  that 
behalf  as  aforesaid,  were  not  good,  aUe, 
sufficient,  or  responsible  sureties  for  pro- 
secuting the  said  suit  with  effect  and  with** 
out  delay,  or  for  duly  returning  the  said 
goods  and  chattels  so  distrained  as  afore-* 
said,  in  case  a  return  tliereof  should  be 
adjudged ;  but  that  the  said  Josiah  Hardi^ 
and  William  Adams,  at  the  time  of 
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teebming  inch  fiureiM  as  aforesaid,  were» 
and  ever  aince  have  been,  and  st^  are, 
wholly  insttfikient  for  t^at  perpose;  nor 
have  the  said  goods  and  chattels,  or  any  or 
either  of  them,  or  any  part  thereof,  as  yet 
been  returned  to  the  said  plaintiiT,  or  to  the 
taid  John  Blacket ;  nor  have  the  said  arrears 
of  rent|  or  any  part  thereof,  been  as  yet 
paid  or  satisfied  to  the  plaintiff,  nor  hath 
the  said  judgment  been  yet  in  any  way 
satisfied,  nor  hath  the  said  Henry  Bowman 
hitherto  «Mwered  to  the  plaintiff  for  the 
Talue  of  the  goods  and  chattels  so  distrained 
as  aforesaid,  or  any  or  either  of  them,  or 
any  part  thereof; — by  Vneans  of  which  said 
premises,  he,  the  plaintiff,  hath  been  and  is 
wholly  deprived  of  the  said  goods  and  chat- 
tels, and  of  the  benefit  of  the  said  distress, 
and  of  the  means  of  satisfying  the  said 
arrears  of  rent,  and  tlie  costs  ind  charges 
by  him  in  that  behalf  expended,  in  and 
about  his  suit  in  that  behalf,  and  in  and 
about  the  endeavouring  to  obtain  a  return 
of  the  said  goods  and  chattels,  to  wit,  at 
London  aforesaid ;  and  has  also  been  forced 
and  obliged  to  pay,  lay  out,  and  expend  a 
large  sum  of  money,  to  wit,  the  sum  of 
HOOL,  in  and  about  endeavouring  to  compel 
the  said  Josiah  Harding  and  Williaro  Adams 
to  pay  him  die  value  of  the  said  goods  so 
distrained  as  aforesaid,  wherefore  die  plain- 
tiff said  that  he  was  injured  and  had  sus** 
tained  damage  to  the  amount  of  100/.,  and 
therefore  he  brought  his  suit,  &c. 
The  defendants  pleaded  not  guilty. 
.  At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  GutldhaU,  at  the  sittings  after  the 
last  term,  die  plaindff  proved  that,  having 
signed  judgment  of  non  pros,  against  Bow- 
man for  not  declaring,  and  taxed  the  costs  ac- 
oordinsly,  and  that  he  having  become  bank-' 
nipt,  the  plaintiff  took  an  assignment  of  tlie 
replevin  bond,  on  the  £5th  March,  182^; 
and,  in  the  month  of  December  folbwing, 
issued  a  writ  against  Bowman  as  the  prin*^ 
dpal,  and  Harding  and  Adams  as  his  two 
sureties;  but  that  having  failed  in  his  en- 
deavours to  serve  Bowman  or  Harding, 
he  was  reduced  to  the  necessity  of  pro- 
ceeding against  Adams  alone,  against  whom 
he  obtained  a  verdict  and  final  judgment  for 
damages  and  costs,  amounting  to  SOL  9s,  Id, ; 
and  on  the  dd  May,  1823,  issued  a  /. 
fa,  for  die  amornif,  which  was  returned 
tniUa  horn.    That  the  plaintiff  afterwards 


proceeded  against  die  other  surety,  Harding, 
and  obtained  a  verdict  and  final  judgment 
against  him,  for  damages  and  costs,  amount- 
ing to  82/.  5$,  7d, ;  on  which  a  writ  of 
fieri  fac'uu  was  issued,  and  to  which  there 
was  also  a  return  of  nulla  bona.  It  was 
also  proved,  that  both  the  sureties  were 
insufficient  and  not  substantial  persons  at 
the  dme  the  bond  was  taken,  that  there 
had  been  several  writs  issued  against  them, 
and  that  they  had  both  taken  the  benefit  of 
the  Insolvent  Debtors  Act  in  the  year  1 820 ; 
and  on  their  sdiedules  being  produced,  it 
appeared,  diat  they  had  little  if  any  pro- 
perty to  satisfy  their  creditors.  The  jury 
found  a  verdict  for  the  plaintiff  for  52/.  4«., 
being  double  the  value  of  the  goods  dis* 
trained,  as  appeared  by  an  indorsement  of 
the  broker  on  the  replevin  bond.  Leave, 
however,  was  given  the  plaintiff  to  move 
to  increase  the  damages  from  dmt  sum  to 
119/.  9$,  7d,f  being  the  amount  of  the 
damages  and  costs  to  which  the  plaintiff 
had  been  put,  in  consequence -of  the  sureties 
not  turning  out  to  be  sufficient. 

Mr.  Serjeant  fVilde  having  on  a  former 
day  accordingly  obtained  a  rule  nisi — 

Mr,  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  there  was  no  ground 
to  increase  the  damages  which  were  found 
for  the  plaindff  at  the  tria],  as  the  defen- 
dants, as  sheriff,  could  not  be  liable  beyond 
double  the  value  oi  the  godds  taken,  being 
the  penalty  of  the  replevin  bond ;  for  in 
the  case  of  Yea  v.  Lethbridge^iV)  it  was 
held,  that  in  an  action  against  the  sherifif^ 
for  taking  insufficient  pledges  in  replevin, 
the  plaintiff  could  not  recover  damages 
beyond  the  value  of  the  distress  taken; 
and  although  in  Concannen  v.  Lethbridge,  (2) 
it  was  ruled,  that  the  plaintiff  in  such  a 
case,  might  recover  damages  to  the  extent 
of  the  injury  he  had  actually  sustained, 
although  they  exceeded  double  the  value 
of  the  goods  distrained :  yet  in  the  sub- 
sequent case  of  Evans  v.  Brander,  (3)  the 
Court  declared,  that  the  good  sense  and 
jusdce  of  the  case  was,  that  the  sheriff 
should  be  liable  no  farther  than  the  sure- 
ties would  have  been,  if  he  had  done  his 
duty  and  taken  a  bond  under  the  statute 
11  Geo,  2.  c.  19.  and  they  had  been  suffi- 


(1)  4  T.  R.  433. 
5«)  2  H.  Bl.  36, 
3)  3H.B1.  54t7. 
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cient;  atid  that  such  i^espoDsibility  must 
be  limited,  by  virtue  of  that  statute,  to 
double  the  value  of  the  goods  distrainedy 
and  which  sum  ought  to  be  the  measure 
of  damages  as  against  the  sheriff. 

Mr,  Serjeant  Wildep  in  support  of  the 
rule,  admitted,  that  he  did  not  intend  to 
impugn  the  principle  as  laid  down  in  the 
case  of  Evans  v.  Brander^  viz.  that  the 
,  sheriff  would  be  no  farther  liable  than  the 
sureties  would  have  beeni  in  case  they  had 
been  sufRcient :  yet  this  case  was  mainly 
distinguishable,  and  turns  on  a  different 
subject  matter,  as  the  plaintiff  has  averred 
by  way  of  special  damage,  that  he  was 
obliged  to  expend  a  large  sum  of  money  in 
suing  the  sureties  ineffectually,  and  endea* 
vounng  to  obtain  from  them  double  the 
value  of  the  goods  distrained.  If  the  sure^ 
ties  had  been  sufficient,  the  plaintiff  would 
have  been  entitled  to  have  recovered  the 
costs  of  the  actions  brought  against  them, 
and  he  was  therefore  entitled  to  recover 
such  costs  as  against  the  sherifl^  and  more 
particularly  so,  where  the  sureties  were 
insufficient  to  pay  either  the  debt  or  tlie 
costs.  Although  the  case  of  Evans  v« 
Brander  was  decided  on  the  review  of 
those  of  Yea  v.  Lethbridge,  and  Concannen 
V.  Lethbridge, — yet  it  was  observed  by  the 
reporter  in  the  latter  case,  that  it  was  not 
stated  under  the  per  quod  in  either  of  the 
counts  of  the  declaration,  that  the  plaintiff 
had  sustained  damage  by  the  costs  of  the 
replevin  suit.  No  costs  were  therefore 
incurred  by  him  in  suing  the  sureties,  nor 
did  it  even  appear  that  an  action  had  been 
brought  against  them.  This  case  does  not 
depend  on  the.  construction  of  the  statute 
11  Geo.  it,  c  19,  but  falls  within  the  gene- 
ral jurisdiction  of  the  Court ;  and,  as  be* 
tween  the  plaintiff  and  the  sheriff,  the  latter 
is,  bound  to  place  the  former  in  the  same 
situation  as  he  would  have  been  in,  pro- 
vided the  sureties  had  been  sufficient ;  but 
as  they  were  not  so  at  the  time  the  bond 
was  taken,  and  the  plaintiff  has  expressly 
averred  that  he  has  sustained  damages  and 
been  put  to  costs  in  consequence  thereof, 
he  is  entitled  to  be  remunerated  by  the  de- 
fendants to  the  amount  of  such  costs.  The 
plaintiff  had  no  notice  that  the  sureties 
were  bad,  either  virtually  or  constructively ; 
the  costs  in  proceeding  against  them  were 
incurred  necessarily,  and  must  follow  as  a 


matter  of  course ;  and  if  t^  aureCkt  had 
been  responsible,  the  plaintiff  would  have 
been  entitled  to  have  recovered  as  agaimt 
them  ;  and  the  riieriff  is  ooDsequenltyliaUe 
to  the  extent  to  which  they  would  have  been 
responsible. 

(Mr.  Justice  Parkr---l£  the  plaintiff  had 
elected  to  sue  the  sureties,  he  ought  to  have 
given  notice  thereof  to  the  sheriff,  and  he 
might  then  have  paid  the  amount  for  which 
they  were  liable,  without  compelling* the 
plamtiff  to  proceed  in  the  actions  against 
them;  and  there  is  no  all^ation  in  the 
declaration,  that  the  sheriff  had  such  notice  s 
—or  the  plaintifis  ought,  in  point  of  justice^ 
to  have  brought  a  joint  action  against  the 
sureties,  and  not  proceeded  severally  aguaat 
the  three.] 

[Lord  Chief  Justice  Best.— The  plaintiff 
certainly  ought  to  have  given  the  defen- 
dants notice,  that  he  intended  to  proceed, 
against  the  sureties ;  and  not  having  done 
so,  or  averred  it  in  his  declaration^  it  does 
not  appear  tome,  that  he  is  entitled  to 
recover  the  expenses  of  the  actions  broiwht 
against,  them  by  way  of  special  damage.  J 

The  plaintiff  was  fully  justified  in  suing 
the  sureties  without  giving  any  notice  to 
the  sheriff,  who  ought  to  have  luiown  whe- 
ther they  were  responsible  or  not  at  the 
time  the  bond  was-taken*  When  he  was 
called  on  for  an  assignment  of  the  replevin 
bond,  it  was  equivident  tq  a  notice,  that 
the  plaintiff  intended  to  proceed  on  it; 
and  the  sheriff  ought  then  to  have  paid  the 
sum  for  which  he  might  be  responafale 
under  the  bond,  and  not  treated  it  as  if 
the  sureties  were  sufficient,  which  he  did,  by 
defending  ^the  present  action  and  allowinff 
the  plaintiff  to  proceed  to  trial*  The  aheiiff 
had  an  advantage  over  the  plaintiff,  aa  he 
knew  the  condition  and  situation  of  the 
sureties,  and  yet  conducted  himsdf  aa  if 
they  were  sufficient  and  responsible.  Asi 
therefore,  the  plaintiff  has  been  necessarily 
put  to  costs  by  the'  misconduct  of  tha 
sheriff,  and  as  under  the  drcumstanoes  he 
was  obliged  to  proceed  against  the  parties 
severally,  being  unable  to  serve  two  of 
them  in  the  first  instance,  he  is  entitled  lo 
recover  to  the  amount  of  the  damages  ud 
costs  incurred  by  him  in  commencing  and 
prosecuting  the  three  actions  against  4n 
sureties  on  the  assignment  ct  tlsa  teglffim 
b<Nid.  »- 
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By  ihg  Cmart, — ^The  only  point  on  which 
we  have  entertained  doubt,  was  not  dis- 
cussed at  the   triadi    or  even   mentioned 
when  the  motion  to  increase  the  damages 
was  made,  as  the  only  question  then  was» 
whether  die  case  of  Evans  y.  Branderf 
which  renders  a  sheriff^  in  an  action  against 
him  for  taking  insufficient  pieces,  liable* 
in  damages  only  to  the  extent  of  double 
the  value  of  the  goods  distrained,  laid  down 
the  true  distinction  in  a  case  of  this  descrip- 
tion.    The  general  principle  decided  by 
that  case  was,  that  no  more  could  be  reco- 
vered against  the  sheriff  for  taking  insuffi- 
cient sureties,  than  the  parties  could  have 
recovered  against  the  sureties  themselves, 
provided  they  had  turned  out  to  be  suffi- 
cient.    We  are  perfectly  satisfied  with  the 
decision  of  that  case.     But  the   question 
there  arose  on  the  subject  of  costs  in  the 
action  of  replevin ;  whereas  here,  it  arises  on 
the  subject  of  those  costs  which  the  plain- 
tiff has  incurred  in  commencing  and  prose- 
cuting actions  against  the  siureties,  who  have 
turned  out  to  be   insufficient.      We  are 
clearly  of  opinion,  that  in  an  action  on  the 
case  against  the  sheriff^  merely  for  taking 
insufficient  pledges  in  replevin,  the  plaintiff 
is  only  entided  to  recover  such  costs  as  he 
might  have  done  if  the  sureties  had  turned 
out  to  be  good  and  responsible.  The  reason- 
ing of  Lord  Loughborough,  in  Concanneny* 
Lethbridgef  does  not  appear  to  be   satis- 
factory, as  he  seems  to  have  conceived  that 
the  plaintiff  might  recover  damages  to  the 
extent  of  the  injury  which  he  had  actually 
sustained^  although  they  exceeded  double 
the  value  of  the  goods  distrained. — Here, 
however,  it  appears,  that  the  sheriff  had  no 
notice  given  him  by  the  plaintiff  that  he  in- 
tended to  sue  the  sureties ;  and  there  is  a 
wide  distinction  between  the  costs  in  actions 
to  be  brought  against  them,  and  the  mere 
costs  to  be  recovered  in  an  action  on  the 
replevin  bond.     It  is  true,  that  cases  may 
occur  where  the  party  mjured  may  be  en- 
tided  to  recover  dl  costs  he  may  have  sus- 
tained in  consequence  of  the  sureties  being 
insufficient,  but  that  does  not  apply  to  the 
present  case ;  nor  is  it  necessary  to  consi- 
der the  form  of  the  declaration,  which  dif- 
fers from  that  in  the  case  of  Evans  v.  Bran-^ 
der,  as  it  is  stated  that  the  plaintiff  was 
obliged  to  expend  a  large  sum  in  endea- 
Touiing  to  compel  the  sureties  to  pay  hin 


the  value  of  the  goods  distrained*     The 
amount  of  that  sum  cannot  be  re<tovered  as 
against  the  sheriff,  unless  the  plaintiff  had 
first  given  him  notice  that  he  intended  to 
proceed  against  the  sureties.     If  he  had 
done  so,  the  sheriff  might  have  prevented 
the  expense  of  the  actioui  by  paying  all 
which  the  sureties  would  have  be^  ^bla 
for,  namely 9  double  the  value  of  the  goods 
distrained ;  or  he  might  have  prevented  the 
plaintiff  from  bringing  two  separate  actions 
against  the  sureties,  by  paying   the    full 
amount  for  which  they  were  jointly  responsi- 
ble. It  has  been  said,  however,  that  the  tak- 
ing an  assignment  of  the  replevin  bond  was 
equivalent  to  a  notice  to  the  sheriff  that  the 
plaintiff,  as  the  assignee,  intended  to  put  it 
in  suit.     But  that  is  not  sufficient,  for  the 
sheriff  might  be  ignorant  of  the  state  of  the 
sureties  at  the  time  they  executed  the  bond, 
or  when  the  assignment  was  made,  and  they 
might  have  become  insolvent  just  before 
the  assignee  might  have  commenced  his 
actions  against  them.     The  sheriff,  in  jus- 
tice, therefore,  ought  to  have  had  notice,  in 
order  to  have  set  himself  right,  or  have  an 
opportunity  of  preventing  all  the  expenses 
with  which  it  is  now  sought  to  charge  him. 
Three    unnecessary    actions    have     beea 
brought,  on  the  ground  that  the  sheriff  is 
liable  to  pay  the  costs  of  the  whole.     He 
should  have  been  previously  informed, when, 
and  against  whom,  they  were  intended  to 
be  commenced.  If  a  person  becomes  surety 
to  pay  the  debt  of  another,  and  the  credi- 
tor seeks  to  recover  against  the  debtor,  he 
may,  in  case  of  the  failure,   recover  the 
debt  as  against  the  surety  ;  but  he  cannot 
recover  the  costs  incurred  by  bringing  such 
suit  against  the  debtor,  unless  the  surety  had 
notice  that  the  creditor  intended  to  bring 
an  action  against  his  principal.     Here,  in 
point  of  principle,  the  sheriff  may  be  con- 
sidered as  surety  for  the  obligors  on  the 
replevin  bond ;  and  if,  in  a  case  as  between 
debtor  and  creditor,  a  surety  is  entided  to 
notice,  the  sheriff  has  an  equal  right;  and 
if  there  b^  any  distinction,  the  latter  is  en- 
tided to  more  protection  and  indulgence 
than  an  ordinary  individual,  as  he  stands  in 
the  situation  of  a  public  officer,  and  is  fre- 
quendy  placed  in  difficulty  and  trouble ; 
and  here,  as  no  opportunity  was  afforded 
him  to  come  in  and  defend  in  the  name  of 
the  sureties,  or  pay  the  sum  to  which  they 
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wefe  oiigltuMyBa^  Ae  j^laintM' citnBot 
he  entitk^i  to  reeot<er  the  e^tpenses  of  the 
ActiDiiB  farottght  Hgttinst  dieni)  althdug^  he 
htts  alleged  it  as  a  special  datnbge  in  his 
dedaroiioli,  aa  Ke  did  not  give  the  sheriff 
^vious  Dotiee  that  he  intended  to  com- 
mence iuch  Aetiona.-— This  ride,  therefolre, 
must  be 

Disek&tgfdi 


1825 
Maj 


V.} 


itBLLINOS,  OBNT.  ONE,  &C.  V. 
aRX60BY  AND  A1I0THS&. 


fn  ttn  action  brought  by  an  attorney 
ngainst  two  defendants,  to  recover  the  amount 
of  his  biU  of  costs,  ebidenee  neu  adduced  to 
shim,  that  he  mii  employed  by  both^  but  that 
one  only  undertook  to  pay ;  arid  the  jury 
found  that  one  only  was  Itahle,  and  accora^ 
inglyfounda  verdittfor  the  defendants  :'the 
Court  refused  to  set  it  astde,  or  grant  a  neid 
triaL 

This  was  an  action  brousht  by  the  plain- 
tiff^ an  attorney,  against  the  defendants,  to 
fecover  the  amount  of  his  bill  of  costs.  At 
die  trial  before  the  Lord  Chief  Justice,  at 
Westminster,  at  the  sittings  after  the  last  Hi- 
lary term,  it  was  proved  by  the  plaintiff,  that 
both  the  defendants  came  to  his  office,  and 
requested  him  to  go  to  Bridgewater,  to  in- 

Sect  some  title  deeds  of  an  estate,  to  which 
ev  were  entided ;  and  that  he  accord- 
ingly went :  that  both  the  defendants  were 
amnrwards  arrested,  as  the  drawer  and  Ac- 
ceptor of  a  bill  of  exchange,  when  they  both 
called  oti  the  plaintiff,  who  procured  bail  fot 
them.  That  one  of  the  defendants  paid  the 
officer  for  the  bail  bonds,  and  said  he  would 
pay  any  Sum  on  account  of  himself  and  father. 
•  The  piamtifPaflerwards  delivered  his  bill  of 
costs  to  each  of  the  defendants  ;  when  the 
son  requested  time* ; — that  the  plaintiff  re- 
fused at  first  to  go  Bridgewater  on  account 
of  one  of  the  defendahts,  (viz.  the  father)  as 
he  had  lately  become  insolvent,  and  taken  the 
benefit  of  the  act ;  but  he  afterwards  con- 
sented to  go,  on  being  promised  by  the  son, 
that  he  would  see  him  paid.  On  this  evidence 
it  was  objected,  that  this  action  could  not 
be  maintained  against  both  the  defendants 
jointly,  as  one  only  had  made  any  payment, 
or  promised  to  do  so ;  and  it  was  also  sub-^ 
taztted,  that  there  was  no  proof  that  the 


business  done  for  the  defendants,  was  done 
on  their  joint  account*  His  Lordship  lef\^ 
it  to  the  jury  to  say,  v^iether  the  plaintiff 
bad  acted  on  the  niMlertaking  of  one  of  the 
defendants,  or  on  the  retainer  of  both.  They 
found  that  he  had  acted  for  one  only,  and 
accordingly  fovmd  a  verdict  for  the  defen- 
dants. 

Mr,  Serjeant  Pellj  on  a  former  day,  hav« 
ing  obtained  a  rtde,  calling  on  the  defen* 
dants  to  show  cause  why  diis  verdict  should 
not  be  set  aside,  and  a  verdict  entered  for 
die  plaintif!)  or  a  new  trial  granted ;  on  the 
ground,  that  the  verdict  was  against  evi- 
dence— 

Mr,  Serjeant  Wilde  now  showed  cause, 
and  submitted,  diat  as  one  of  the  defen- 
dants had  merely  entered  into  an  undertak- 
ing as  a  surety  for  his  father,  and  as  he 
alone  had  paid  the  expenses  on  the  arrest, 
there  was  no  evidence  of  a  joint  promise  to 
the  plaintiff;  and  ^ven  if  there  had  been, 
that  it  would  not  have  been  sufficient  with- 
out a  joint  retainer, 'or  employment  by  bodi ; 
and  it  would  have  been  a  question  for  the 
jury,  whether  sudi  employment  had  been 
for  their  joint  benefit.  But  the  jury  ex- 
pressly found  that  there  was  a  separate 
employment,  and  that  one  only  had  made 
himself  liable  by  his  promise. 

Mr,  Serjeant  Pell,  in  support  of  the  rule, 
« contended,  that  if  the  business  was  done  on 
the  credit  of  both  the  defendants,  and  that 
it  should  eventually  turn  out  to  be  for  the 
benefit  of  one  only,  the  action  might  stiH 
be  maintained.  As  the  plaintiff  knew  that 
one  of  the  defendants  had  be«i  insolvent, 
he  would  not  have  made  him  a  co'^defondant, 
unless  there  had  been  a  joint  undertaking 
by  both.  It  appeared  that  both  had  been 
arrested,  when  they  applied  to  the  defen* 
dant,  who  obtained  bail  for  them;  they 
were  therefore  jointly  interested  in  the 
business  done  for  them  in  diat  respect 
They  also  made  a  joint  request  to  the  plain- 
tiff to  go  to  Bridgewater,  and  examine  title 
deeds  of  an  estate,  to  which  they  were  boA 
entitled.  This,  therefore,  is  sufficient  to 
show,  that  they  were  jointly  liable  to  the 
plaintiff  for  the  amount  of  his  biD. 

By  the  Court, — It  is  unnecessary  to  say  any 
thing  as  to^the  law  of  this  case,  for  the  only 
question  is,  whether  there  had  been  a  join^ 
Or  merely  a  separate  undertaking  by  one  of 
die  defendants,  to  pay  the  plaintiff  bis  bfll. 
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It  must  be  observed,  that  the  bill  was  head* 
ed  as  making  the  son  alone  the  debtor; 
and  the  attention  of  the  jury  was  parti'*' 
cularly  called  to  all  the  recognitions  made 
by  the  defendants,  either  jointly  or  sepa«> 
rately ;  nni  there  was  strong  evidence  to 
show,  that  the  midertaking  was  made  by 
one  only,  as  he  alone  paid  all  the  expenses 
previously  incurred.  Taking,  therefore,  all 
the  circumstances  together,  it  is  impossible 
to  say  that  the  jury  have  drawn  a  wrong 
conclusion^  This  rule,  consequently,  must 
be 

Ducharged* 
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Where  three  persons  were  jointly  concern^ 
ed  CLS  provision  brokers^  one  qf  wh^m  con^ 
signed  goods  to  the  defendant  to  he  soldf  u^d 
the  profits  were  to  be  divided  equaUy  between 
them ;  and  the  defendant  promised  the  third 
partner^  that  in  case-  he  would  accept  bills 
drawn  by  the  consignor,  to  tfte  amount  of  thf 
goods  consigned,  he  the  defendant  would  prO' 
vide  for  the  biUs,  when  they  arrioed  at  nuUu^ 
rity,  out  of  the  proceeds  already  received  by 
him  J — Heldf  that  such  partner,  having  ae* 
eepted  and  paid  the  oills,  might  recover 
against  the  defendant  in  a  count  for  money 
had  and  received^  although  he  declar^fd  spe-^ 
dally  on  the  undertaking;,,  and  there  was  a 
variance  between  the  contract  as  ktid%  on4 
that  proved  at  the  trial. 

This  was  ao  action  of  assumpsit.  The  first 
count  of  the  declaration  stateo,  that  oo  the 
12th  November,  1822,  in  con^idesatioo,  that 
the  plaintiff,  at  the  requost  of  the  defendant* 
had  before  then  accepted  certain  biJls  of 
exchange,  dmwn  on  the  plaintiff  by  oae 
John  Coffey,  the  plaintiff's  brother,  on  ac*^ 
count  of  butters  sold  in  London  for  the 
joint  account  of  the  defendant  and  the  pkufi*- 
tiff's  brother^  the  proceeds  of  which  buttery 
were  in  the  hands  of  the^defendaot: — ^he, 
the  defendant,  undertook,  and  promised  the 
plaintiff,  to  provide  ion  the  bills  when  at 
maturity ;  and  assigned  a  breach  for  not  pro* 
viding  foff  such  bills  as  they  respectively 
became  due,  whereby  the  plaintiff  was 
obliged  to  pay  the  same  to  certain  holders 
thereof.  There  were  several  other  counts, 
which  were  in  substance  similar  to  the 


first,  to  which  were  add^  tb#  iisiiii^'moni^ 
counts. 

The  defendant  pleaded  the  general  isfue. 

At  the  trial,  before  the  Lor4  Chief  Justice, 
at  Guildhall,  at  the  sittings  after  the  la«|t 
term,  it  sppeared  that  the  plaintiff,  bis  bro« 
ther,  and  the  defendafU.  bad  been  jointly 
concerned  and  carried  on  business  as  ]^or 
vision  brokers,  in  the  Irish  butter  trtide ; 
that  the  pfa^itiff 's  brother,  in  Ireland,  ha4 
made  consignments  of  butters  to  the  ^fi^ii- 
dant,  in  l49JHl<m,  bs  sale ;  the  profits  of 
whid^  were  to  he  divided  between  the  defei^ 
dant,  the  plaiatifi^  ai^  tfce  plaintiff's  bfothepv 
In  respect  of  a  part  of  these  consigmpients, 
the  plaintiff's  brother  drew  two  bdls  of 
exchange  on  the  plM^ktifi)  who  aecepted 
them,  on  the  fiuth  that  the  deleada^  would 
pay  them  when  due,  o¥t  of  the  pooeeeds  of 
die  butters  so  coiuigBed,  and  on  his  under- 
taking by  letter  Do  provide  for  them  vheia 
they  shoiiiJd  arrive  at  maturity,  op  a^peunt 
of  the  buttefs  sold  in  London  ibv  the  jpiojt 
account,  .the  proceeds  of  which  were  tb^ 
in  his  hends* 

The  (daintig*  having  bee»  obliged  tp  pay 
Qap  of  ^e«e  bjjls,  oomimsBced  Uie  piesent 
aistion  a^^inst  the  defeodaiit  Qn>  the  above 
undertajoa^  -The  bilb  having,  in  the 
special  ooiuitSt.beeo  stated  tp  hwve  been  ao- 
oepti^d  t^  tike  plaintiff  &r  die  jpint  apcount 
of  the  defendant  and  the  plaimiff's  brother; 
aiid  it  beiQg  proved  that  the  pvofitn  of  die 
sale  of  the  biitteva  were.tp  be  divided  be^ 
tween  the  three,  namely*  the  defendant,  the 
piaindff'9  brotbert  and  ^  plaintiff  bis^eeUl 
-^it  wap  in^ted  diat  this  was  a  fatal  vafir 
a^ce,  so  aa  to  preclude  the  plaintiff  from 
•recovering  in  thiaaedon.  Hisliordehip  howv 
ever  was  inclined  u>  thinkt  thai^  the  object 
tioa  was  not  well  founded,  as  the  plaintiff's 
case  must  be  t^en  to  stand  on  the  under- 
taking  alope,  whkh  pui|>orted  th»t  the 
btuters  we^e  sold  on  the  joint  account  of 
the  defendant  end  I  the  plaintiff's  bioth^. 
Bnt  he  mofi  quite  deavi  that  the  plaindff 
was  ^endded  to  recover  on  the  count  fiir 
money  had  and  received ;  for  as  the  pn»p 
oeeds  of  the  bultem  were  to  be  am^ed, 
first,  to  pay  the  plaintiff's  brother  who  had 
paid  for  them  origindly  hy  dravnng  on  the 
plaintifi^  and  the  defendant  had  agreed  to 
pay  his  aoceptanoes,  having  the  proceeds 
then  in  his  hands,  it  became  mooey  of  the 
]^aindff 's  in  the  deihndflnt's>  posaeanon,  or 
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as  had  and  received  by  bim  to  the  use  of 
the  former. 

The  jury  found  a  yerdict  accordingly  for 
the  plaintiff;  but  leave  was  given  d\e  de- 
fendant to  move  to  set  it  aside  and  that  a 
nonsuit  might  be  entered,  in  case  the  Court 
should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover. 

Mr,  Serieani  Pell,  on  a  former  day  in 
this  term,  having  obtained  a  rule  nm  to  this 


Mr,  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  as  well  on  the  form  of 
the  declaration,  the  terms  of  the  defendant's 
undertaking,  and  the  evidence  adduced  at 
the  trial,  there  could  be  no  doubt  but  that 
the  plaintiff  was  entitled  to  recover  on  the 
count  for  money  had  and  received.  It  must 
be  considered  that  the  action  was  brought 
by  the  plaintiff,  as  the  acceptor  of  the  bUls, 
lor  which  the  defendant  had  undertaken  to 
provide,  he  having  sufficient  funds  in  his 
hands  at  the  time  nom  the  proceeds  of  the 
butters  consigned  to  him  by  the  plaintiff's 
brother. — ^His  acknowledgment  to  the  plain- 
tiff, that  he  had  those  proceeds,  out  of 
which  he  engaged  to  provide  for  the  biUs, 
makes  it  money  received  by  him  to  the 
plaintiff's  use ;  and  the  latter  would  not  have 
aecepted  the  bills,  uidess  the  former  had 
expressly  undertaken  to  provide  for  them. 
Although  the  profits  were  to  be  divided 
between  the  plaintiff,  his  brother,  and  the 
defendant,  yet  the  butters  were  consigned 
to  the  latter,  on  the  joint  account  of  him  and 
the  plaintiff's  brother  alone,  and  to  be  sold 
on  such  account.  The  plaintiff  had  no  in- 
terest in  them;  and  the  undertaking  by  the 
tbfendant  must  be  construed  accerding  to 
the  intent  of  the  parties,  vis.  to  meet  the 
Acceptances  of  the  plaintiff  fix>m  the  butters 
sold  bv  the  defendant,  the  proceeds  of  which 
he  had  not  only  received,  but  expressly  un- 
dertook to  appropriate  to  the  payment  of  the 
acceptances.  That,  therefore,  was  wholly 
distinct  from  any  profits  which  might  even- 
tually accrue  to  the'three,  from  the  sale  of 
the  butters  ;  and  it  is  perfectly  dear  that, 
4mder  all  the  circumstances,  the  plaintiff 
was  entitled  to  consider  the  proceeds,  ac- 
knowledged by  the  defendant  to  be  in  his 
hands,  as  money  had  and  received  to  his  use. 

Mr.  Serjeant  Pell  in  support  of  the  rule. 
-^The  count  for  money  luul  and  received 
was  not  even  adverted  to  at  the  trial ;  but 


the  plaintiff,  after  having  Med  to  establish 
the  undertaking  of  the  defendant,  as  stated 
in  the  special  counts,  attempted  to  rely  on 
the  account  stated.  But  it  is  quite  clear  that 
he  could  not  have  recovered,  nor  could  the 
action  have  been  maintained  without  the 
assistance  of  the  special  counts ;  and  there 
was  no  evidence  adduced  to  show,  that  the 
plaintiff  had  accepted  the  bills  on  the  terms 
as  stated  in  either  of  those  counts,  or  that 
they  were  drawn  on  account  of  the  defen- 
dant and  the  plaintiff's  brother  alone.  It 
is  evident  that  proof  was  properly  gone 
into,  in  order  to  explain  the  nature  of 
the  undertaking;  and  as  the  plaintiff  was  to 
receive  one-thinl  of  the  profits,  and  the  but- 
ters were  consigned  to  be  sold  on  the  joint 
account  of  the  uiree,  it  must  be  considered 
as  one  partnership  transaction,  or  joint  ac- 
count between  them  ;  and  if  so,  an  action 
cannot  be  maintained  by  the  plaintiff  as  one 
of  the  partners,  against  the  defendant  as  an- 
other, there  having  been  no  balance  struck, 
or  any  agreement  entered  into,  by  which 
the  one  htA  engaged  to  be  separately  liable 
to  the  other. 

By  the  Ccuri, — Although  the  plaintiff 
might  not  have  been  entitled  to  recover  on 
the  special  counts  of  the  declaration,  on 
the  ground  of  the  variance  between  the 
statement  as  there  laid,  and  the  undertaking 
as  proved  at  the  trial ;  yet  it  is  quite  dear 
that  he  is  entitled  to  maintain  this  action, 
on  the  count  for  money  had  and  received. 
It  has  been  objected,  however,  that  this 
was  a  partnership  transaction,  and  that  the 
money  was  received  on  account  of  all  the 
parties.  There  can  be  no  doubt  but  that 
the  amount  of  the  butters  consigned  must 
be  considered  as  money  in  the  defendant's 
hailds  for  the  benefit  of,  and  to  be  divided 
amongst  the  three;  but  that  which  todc 
X^aoe  between  the  plaintiff  and  defendant 
took  it  out  of  the  partnership  account,  and 
vested  it  in  the  plaintiff.  The  plaintiff  he- 
ing  aboiit  to  accept  the  bills,  the  defendant 
gave  him  a  security  for  their  payment,  when 
they  should  become  due,  as  he  had  the 
proceeds  in  his  hands,  and  which  he  most 
therefore  be  considered  as  holding  on  ac- 
count of  the  plaintiff.  This,  therefore,  can 
no  loi^r  be  cmisidered  as  partnership 
money,  butas  being  in  the  hands  of  the  defen- 
dant for  the  plaintiff,  for  the  express  purpose 
of  his  paying  the  bills  so  accepted  by  him ; 
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and  when  they  were  paid,  the  money  in  the 
defendant's  hands  became  separated  from  the 
firm  or  partnership  account,  and  was  money 
bad  and  received  by  him  to  the  plaintiff's 
use.  Where  a  contract  has  been  executed, 
a  party  is  entitled  to  recover  on  the  com- 
mon counts.  Here  the  contract  was  execu- 
tory in  the  first  instance,  viz.  until  the 
plaintiff's  acceptances  became  due,  but 
when  they  were  paid,  it  must  be  considered 
as  executed.  In  Foster  v.  AUanson,  (1) 
where  two  persons  entered  into  partner- 
ship, in  which  was  a  covenant  to  account 
yearly,  and  to  adjust  and  make  a  final  set- 
tlement at  the  expiration  of  the  partner- 
ship, and  they  dissolved  the  partnership 
before  the  term  expired,  and  accounted  to- 
other and  struck  a  balance,  which  was  in 
favour  of  the  plaintiff,  including  several 
items  not  connected  with  the  partnership, 
and  the  defendant  promised  to  pay  it: — ^it 
was  held,  that  an  action  of  assumpsit  on  an 
account  stated,  and  other  common  counts, 
^  might  be  maintained  on  such  express  pro- 
mise. So  here,  the  defendant  undertook  to 
appropriate  monies  in  his  hands  to  the  plain- 
tiff's use,  for  the  purpose  of  covering  his 
acceptances,  which  may  be  considered  as 
an  undertaking  unconnected  with  the  part* 
oership  accounL 

Rule  discharged. 


ELLIOTT  9.    HARDY. 


1825.     > 

May  11.3 

iVhere,  m  an  action  of  replevin  for  taking 
the  plaintjjgTs  cattk,  the  defendant  avowed 
under  a  grant  of  common  of  pasture  from 
D,  F,,  to  the  burgesses  of  a  borough,  for 
each- of  the  burgesses  intiabiting  therein; 
and  the  plaintiff'  pleaded  in  bar,  that  the 
corporation  had  a  prescriptive  right  to  op* 
point  a  reasonable  number  of  herds,  for  talc 
tng  eare  of  the  cattle  put  on  the  common,  and 
a  Hke  right  of  appointing,  as  a  remuneration 
to  each  herd,  a  reasonable  number  of  stints 
of  each  such  herd,  to  be  depastured  on  suck 
common,  emd  then  prescribed  for  common  of 
pasture  of  such  stmts  : — Held  to  be  sufficient 
after  terdict ;  although  it  rvas  ob^cted  that 
ike  number  of  herds  or  stints  ought  to  have 
been  set  out  with  certainty  on  the  face  of  the 

(1)«T.  R.479. 
Vol.  ni.   C.  P. 


plea,  and  that  the  cusiam  mas  invalid,  and 
could  not  be  supported  bif  such  a  grant. 

This  was  an  action  of  replevin,  in  which 
the  declaration  alleged  the  taking  and  un- 
justly detaining  two  cows  of  the  plaintifif^ 
in  a  certain  common  called  Alnwick  Moor, 
otherwise  Aydon  Forest. 

The  defendant  pleaded  several  avowries, 
one  of  which,  afler  stating  the  immemorial 
existence  of  the  town  or  borough  of  Aln- 
wick, in  the  coimty  of  Northumberland,  ad 
an  ancient  town  or  borough,  and  that  the  cor- 

g irate  body  is  known  by  the  name  of  "  the 
urgesses  of  Alnwick,"  alleged,  that  Wil- 
liam De  Vesci,  being  lord  of  the  said  manor, 
'  and  being  seised  of  the  locus  in  quo  in  his  de- 
mesne, as  of  fee,  in  the  reign  of  Henry  the 
Second,  gave  and  granted  to  the  burgesses 
of  the  said  town  or  borough  of  Alnwick, 
common  of  pasture  in  the  hcus  in  quo.  It 
was  then  stated,  that  the  said  grant  was  con- 
firmed by  certain  succeeding  lords  of  the  said 
manor,  and  the  defendant  proceeded  to  allege 
an  immemorial  use  of  common  of  pasture  iii 
£he  locus  in  quo,  by  virtue  of  such  grants 
by  the  corporate  body,  for  each  of  the  seve- 
ral burgesses  of  the  said  town  or  borough, 
inhabiting  therein,  and  justified  the  taking 
of  the  cattle,  as  damage  feasant,  by  the  de- 
fendant as  one  of  the  burgesses  of  the  said 
town  or  borough  of  Alnwick,  and  that  as  such 
he  was,  and  still  is,  entitled  to  common  of 
pasture  m  the  said  place,  in  which,  &c. ;  aAct 
that  because  the  said  two  cows,  in  the  decla- 
ration mentioned,  were,  at  the  said  time, 
when,  &c.  depasturing  and  destroying  iht 

frass  then  there  growing  and  being,  and 
oing  damage  to  the  said  defendant,  so  that 
he  could  not  have  and  enjoy  the  aforesaid! 
common  of  pasture  in  so  large  and  ample'  a 
manner,  as  he  ought  to  have  had  and  en- 
joyed the  same,  he  well  avowed  tlie  taking 
of  the  said  two  cows  in  the  said  place,  in 
which,  &c.  and  justly,  &c."  There  were  other 
avowries  for  common  of  pasture  by  pre- 
scription for  each  of  the  burgesses  of  the 
borough  resident  and  inhabiting  thcreiui 
for  all  their  commonable  cattle,  levant  ancl 
couchant,  within  the  borough,  for  common 
of  pasture  by  prescription  for  each  burgess, . 
for  two  heads  of  commonable  cattle. 

The  plaintiff  pleaded  in  bar,  amongst 
other  pleas,  the  following ;  which  stated  in 
substance,  that  'from  time  immemorial,  the 
said  body  politic  and  corporaUs  in  the  said 
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avowry  mentioned,  consbted  of  four  cham- 
berlains and  twenty-four,  common-council- 
men,  being  burgesses  of  the  said  town  or 
borough  m  the  said  avowry  mentioned; 
and  that  such  common-council-men  and 
chamberlains,  or  the  majority  thereof,  being 
in  common  council  assembled,  had  appoint- 
ed, and  had  been  used  and  accustomed  to 

'  .appoint,  and  of  right  ought  to  have  ap- 
pointed, and  still  of  right  ought  to  appoint, 
a  reasonable  and  proper  number  ofherds^  for, 
(amongst  other  things)  the  herding,  tending, 
and  taking  care  of  die  cattle  put  upon  the 
loeiu  in  quOy  under  and  by  virtue,  and  in  the 
exercise  of  such  right  of  common,  as  in  the 
said  avowry  is  mentioned ;  and  also,  for  and 
during  all  that  time,  had  appointed,  and  of 
right  ought  to  have  appointed,  and  still 
of  right  ought  to  appoint,  as  a  remu- 
neration to  each  herd,  for  the  pains  and 
trouble  of  each  such  herd,  a  reasonable  and 
proper  number  of  stints  of  each  of  such  herds 
as  last  aforesaid,  to  be  depastured  in  the 
locvLS  m  quo ;  and  that  for  and  during  all  the 
time  aforesaid,  the  said  last-mentioned  body 
politic  and  corporate  hath  had  and  used, 
and  been  accustomed  to  liave  and  use,  and 
of  right  ought  to  have  had  and  used,  and 
still  of  right  ought  to  have  and  use,  for  each 
of  such  herds  as  last  aforesaid,  common  of 
pasture  in  and  upon  the  locus  m  quOy  for 
auch  and  so  many  stints  as  were  so  appoint- 
ed as  aforesaid,  of  each  of  such  herds  as 
last  aforesaid.  It  was  then  averred  that  the 
plaintiff  was  duly  appointed  herd,  and  had 

'  two  stints  appointed  to  be  depastured,  the 
same  being  a  reasonable  number. — ^The  de- 
fendant, in  his  replication,  denied  the  right 
of  common  for  the  herd's  cattle,  and  a  ver- 
dict was  found  for  the  plaintiff,  on  his  plea 
in  bar  establishing  such  right.  A  rule 
nin  having  been  obtained  in  the  last  Mi- 
chaelmas term,  to  enter  up  judgment  for 
the  defendant  mm  obstante  veredicto,  on  the 
ground  that  the  plaintiff's  plea  in  bar  was 
not  sufficient  to  sustain  such  verdict ;  and 
which  having  been  argued  by  Mr,  Serjeant 
fVilde  for  the  plaintiff,  and ,  Mr.  Serjeant 
Fell  for  the  defendant,  the  Court  ordered 
an  alteration  in  the  entry  of  the  verdict,  in 
order  to  raise  the  question  as  to  the  suffi- 
ciency of  the  plaintiff's  plea  in  bar,  which 
was  now  argued  by 

Mr.  Serjeant  TocMy  for  the  plaintiff;  and 
Mr.  Serjeant  Cross  for  the  defendant. 


for  the  plaintiff,  it  was  submitted,  that 
the  main  objection  to  this  plea  was,  that 
there  was  noUiing  on  the  face  of  it  to  show, 
or  from  which  it  could  be  ascertained,  what 
was  a  reasonable  number  of  herds,  and  what 
a  reasonable  and  proper  number  of  stints  of 
each  herd ;  and  even  supposing  that  such  an 
objection  might  have  been  properly  raised 
on  special  demurrer,  still  that  it  was  too  late 
to  make  it  after  verdict ;  for  in  Chealdle  v. 
Miller, (I)  where  a  plea  in  bar  to  an  avowry 
for  damage  feasant,  omitted  to  state  tha^ 
the  cattle  were  levant  and  couchant,  the 
Court  held,  that  although  it  was  bad  on 
demurrer,  still  that  it  was  cured  by  ver- 
dict. So  in  Viner*s  Abridgment  (2)  it 
is  laid  down  that  prescription  for  com- 
mon sans  number  appurtenant  to  land* 
without  saying  levant  and  couchant,  is  iD; 
''  You  can  put  in  no  more  than  is  propor- 
tionable to  your  land :"  perTwisden,  J.,  who 
cited  the  case  of  Hassleden  v.  Stoneby  in 
Glyn's  time,  where  such  prescription,  with- 
out levant  and  couchant,  was  held  good 
after  verdict,  but  that  if  it  had  been  on 
demurrer,  it  would  have  been  otherwise. 
And  Stables  v.  Mellon,  (S)  and  the  case  of 
The  Corporation  of  Derby,  (4)  are  cited  in 
support  of  that  position.  Here  it  must  be 
presumed,  that  the  jury  have  found  what 
was  a  reasonable  number  of  herds  and  stints 
on  the  evidence  adduced  before  them  at 
the  trial.  Although  the  word  *'  reasonable" 
may  be  averred  in  pleading  as  a  question  of 
law,  it  is  ultimately  a  foct  to  be  found  by 
the  jury.  In  a  common  count  for  goods 
sold  and  delivered,  the  plaintiff  avers,  that 
the  defendant  was  indebted  to  him  in  so 
much  as  the  goods  were  reasonably  worth, 
and  that  is  a  sufficient  averment ;  and  what 
their  worth  may  be,  must  be  shown  by  evi- 
dence. In  the  case  of  Parceners,  where  one 
'claims  her  share  with  others,  the  writ  b 
de  rationabili  parte,  and  what  that  part 
may  be  is  mere  matter  of  evidence.  It  has 
invariably  been  held,  that  copyhold  fines 
must  be  reasonable ; — and  in  RastalTs  En- 
tries,(5)  there  is  the  form  of  a  writ  for 
reasonable  estovers  ;  as  well  as  for  repairing 
or  building  a  new  house.     What  is  rea- 

(1)  1  Ler.  196. 

(f )  Tit.  PrMcriptum,  D.  5. 

(3)  2  Lev.  246. 

(4)  7  Mod.  M.T.  21,  Car.  2.  ICB. 

(5)  539. 
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sonable  for  either  of  these  purposes  may  be 
claimed  as  such,  and  ascertained  by  a  jury  ; 
and  it  is  therefore  too  late  to  raise  any  ob- 
jection after  verdict.  In  Abbot  v.  Weekly 
(6)  the  defendant  prescribed,  that  all  the 
inhabitants  of  a  vill  had  used  to  dance 
in  the  plaintiff's  close,  at  all  times  of  the 
year,  at  their  free  will  for  their  recreation ; 
and  on  its  being  moved  in  arrest  of  judg- 
ment, that  this  prescription  to  dance  in  the 
freehold  of  another,  and  spoil  his  grass,  was 
void,  especiaUy  as  at  was  laid  at  all  times 
of  the  year,  and  not  at  seasonable  times  ; 
yet  the  Court  said,  that  although  perhaps  the 
prescription  might  have  been  ill  on  a  demur- 
rer, yet  that  the  issue  having  been  taken 
thereon  and  found  for  the  defendant,  it  was 
good.  So  in  FUck  v.  Rawling,(J)  a  custom 
for  all  the  inhabitants  of  a  parish  to  play 
at  all  kinds  of  lawful  games,  sports,  and 
pastimes,  in  the  close  of  A,  at  all  seasonable 
times  of  the  year,  at  their  free  will  and 
pleasure,  was  held  good  ;  and  the  jury 
were  to  find  what  such  seasonable  times 
were.  Here,  however,  if  the  defendant  had 
demurred  to  tlie  plaintiff's  plea  in  bar,  it 
could  not  have  availed  him,  as  it  is  not  un- 
certain on  the  face  of  it,  as  the  measure 
claimed  for  cattle  is  ascertained  by  levancy 
and  couchancy,  so  that  the  whole  is  to  be 
ascertained  by  the  number  of  cattle  levant 
and  couchant,  which  is  the  proper  measure 
of  the  cattle  to  be  depastured  on  the  com- 
mon. So  the  reward  to  the  herds  was  to 
be  estimated  according  to  the  measure  of 
such  cattle,  and  what  was  reasonable  as  to 
the  one,  must  also  be  reasonable  as  to  the 
other,  as  the  reward  was  to  be  proportion- 
able to  the  cattle,  which  was  limited  to  those 
in  gross,  or  those  which  were  levant  and 
couchant.  The  defendant  cannot  avail  him- 
self of  any  objection  which  may  be  raised 
to  the  grant,  which  was  made  to  the  cor- 
poration, and  not  to  the  herds ;  and  he 
has  alleged  in  his  avowry,  that  he  was 
one  of  the  bui^esses  belonging  to  that 
corporation.  The  grant  was  made  to  them 
for  the  us^  of  the  burgesses  and  certain 
servants  to  be  appointed  by  them.  Taking 
therefore  the  avowry  and  plea  in  bar  to- 
gether, the  burgesses  cannot  contest  the 
right  of  their  servants,  which  grows  out 


(6)  1  Lev.  11 
^7)  S  H.  Bl. 
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of  and  forms  parcel  of  one  and  the  same 
grant ;  and  the  number,  and  reward  to 
those  servants,  is  to  depend  on  their  ne- 
cessity, that  is,  what  is  reasonable  to  them 
for  their  services.  In  the  case  of  a  prescrip- 
tion by  the  lord  for  common  in  another's  soil, 
he  claims  it  for  himself  and  his  tenants,  who 
are  copyholders.  So  here,  the  corporation 
were  not  empowered  to  assign  over  a  right 
of  common  ;  but  the  grant  was  to  the  bur- 
gesses and  their  servants,  the  latter  of  whom 
were  to  be  a  reasonable  number,  for  the  mere 
purpose  of  guarding  the  rights  of  the  com- 
mon, and  the  cattle  depasturing  thereon.This, 
therefore,  is  not  a  question  as  between  the 
lord,  corporation,  and  burgesses,  but  by  one 
of  such  burgesses  and  the  servants  employed 
by  the  burgesses  themselves.  If  therefore 
the  defendant  contends  that  the  original 
grant  was  bad,  it  is  quite  clear  that  he  had 
no  right  to  distrain ;  and  if  it  were  good, 
the  plaintiff's  right  was  equivocal,  and 
coev^  to  that  of  the  defendant ;  and  even 
if  the  question  were  raised  as  between  the 
corporation  and  the  lord,  it  woidd  not  only 
be  beneficial  but  reasonable  as  to  him. 

For  the  defendant,  it  was  insisted,  that 
the  plea  in  bar  was  bad,  as  setting  out  a 
void  prescription,  which  no  verdict  could 
cure.  It  was  stated  that  a  reasonable  and 
proper  number  of  herds  ought  to  be  ap- 
pointed for  (amongst  other  things)  the 
herding  and  taking  care  of  the  cattle ; 
what  those  other  things  are,  does  not  ap- 
pear, and  it  is  altogether  uncertain  what 
they  might  be.  The  functions  of  the  herds, 
therefore,  are  not  confined  to  the  mere 
taking  care  of  ^  the  common  or  cattle  depas- 
tured thereon.  What  may  be  a  seasonable 
time,  may  be  taken  to  depend  on  the  varia- 
tion of  the  seasons  of  the  year  :  so  money 
may  vary  in  value  according  to  the  fluctua- 
tion of  the  currency.  The  word  "  herd" 
is  of  an  equivocal  meaning,  and  is  applica- 
ble rather  to  the  cattle  than  to  the  person 
employed  to  superintend  them ;  the  jury 
have  not  found  what  was  a  reasonable  num- 
ber of  stints,  and  such  number  is  neither 
defmite  nor  certain.  The  right  claimed  is 
to  appoint  a  reasonable  number,  and  it  does 
not  therefore  follow  that  such  number  is  to 
be  confined  to  two.  The  jury,  by  their 
verdict,  have  merely  found  the  existence  of 
a  right  to  appoint,  and  such  right  cannot 
exist  in  law,  and  more  especially  so,  as  the 
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word  "stints"  has  not  been  explained,  nor 
is  there  any  averment  as  to  what  a  rea- 
sonable number  of  such  stints  may  be. 
Stints  may  either  mean  cattle  or  a  cattle 
gate.  At  all  events,  the  right  of  common 
claimed  is  of  a  new  species,  being  a  right 
of  common  in  gross,  for  an  indefinite  num- 
ber of  herds  and  stints,  and  for  indefinite 
and  undefined  purposes,  and  not  alleged 
to  be  confined  to  commonable  cattle,  or 
whether  they  are  to  be  turned  on  at  rea- 
sonable or  seasonable  times  ;  and  in  Mellor 
V.  Spateman  (8)  it  was  held,  that  although 
a  corporation  might  prescrfl)e  for  common 
in  gross,  for  cattle  levant  and  couchant 
^thin  the  town>  still  that  they  could  not  do 
90  for  conmion  in  groins  rvithmU  number.  So 
Iiere,  the  plea  claims  in  effect  a  right  of 
common  without  number,  as  tlie  corporate 
members  are  stated  to  bave  been  accus- 
tomed to  appoint  a  reasonable  and  proper 
number  of  herds,  \o  whom  a  reasonable; 
and  proper  number  of  stints  were  to  be  ap- 
pointed for  the  trouble  of  each  herd  ;  and 
such  cattle-  is  not  stated  to  be  confined  to 
commonable  cattle,  or  those  which  might 
be  levant  and  couchant  within  the  borough, 
but  may  apply  to  any  description  of  cattle 
whatsoever.  The  term  "  reasonable  number,'* 
therefore,  may  be  considered  the  same  iq 
effect  as  if  no  number  whatever  had  beeii 
stated  ;  and  as  the  jury  have  not  found  any 
thing  as  to  the  number  or  description  of  the 
cattle,  the  plea  in  bar  is  uncertain  and  bad 
upon  the  face  of  it,  and  must  therefore  be 
presumed  to  be  void  in  law,  and  consi- 
dered in  the  same  light  as  if  the  defendant 
had  raised  an  objection  to  it  by  special 
demurrer. 

By  the  Cohort. — The  first  question  is, 
whether  the  right  of  the  herds  has  been 
alleged  with  sufficient  certainty  in  the 
plaintiff's  pl^a  in  bar.  It  is  unnecessary 
to  decide  that  point  as  if  it  had  come  be-* 
fore  us  on  special  demurrer,  a?  the  objec- 
tion was  not  raised  tiD  after  verdict.  The 
issue  might  have  been  taken  on  the  pre- 
scription ;  and  although  the  question  was 
not  raised  for  the  jury  to  determine  what 
were  a  reasonable  number  of  herds  or 
stints,  yet  it  has  been  admitted  on  the  face 
o£  the  pleading^,  as  if  it  had  been  submitted 
to  them  ;  and  it  appears  to  us,  that  it  ha^ 

(8)  1  S«ind,  34s. 


been  set  out  with  sufficient  certainty.    Tbe 
reasonableness   of   the   number  of  herds 
must  depend  on  the  number  of  cattle  the 
common  can  bear  in  any  one  year  ;  and  the 
grant  to  the   corporators  was,  that  they 
should  appoint   a  reasonable   number  of 
herds,  and  stints  to  be  depastured  on  the 
common,  for  the  csCre  or  trouble  of  such  herds 
in  guarding  the  cattle  so  depastured.    The 
cases  which  have  been  cited  for  the  plain- 
tifi*  show,  that  no  ^ater  degree  of  cer<p 
tainty  is  required  than  has  been  allege^  in 
his  plea  in  bar ;    as,  for  instance,  in  the 
ca^e  of  Parceners,  where  it  is  not  necessary 
to  say  how  much  she  may  claim,  although 
she  is  clearly  entitled  to  demand  one  third; 
but  the  writ  is  issued  de  rationabiU  partem  as 
being  the  reasonable  part  of  the  property 
to  which  she  is  entitled  as  joint  heiress,    it 
that  be  sufficient  in  tlie  case  of  Parcener^ 
d  fortiori  it  ought  to  be  so  with  respect  to 
herds.     So  if  a  custom  be  pleaded  to  have 
games  at  seasonable  times  of  the  year,  i^ 
^lay  be  left  to  the  jury  to  find  what  such 
seasonable  terms  are.     It  appear^  there- 
lbre«  as  far  as  regards  the  firs^  question, 
that  the  allegation  as  to  the  r^ht  of  the 
herds  has  been  alleged  with  sufficient  cer- 
tainty.    But  the  second  and  leading  ques- 
tion is,  whether  the  custom  itself  is  a  valid 
custom.     In  order  to  ascertain  this,  it  is 
necessary  to  connect  the  avowry  with  the 
plea  in  bar,  and  see  whether  they  state  a 
grant  wliich  can  be  supported  in  point  of 
law.     If  a  custom  can  have  a  good  begin- 
ning, it  is  a  good  custom ;  and  if  it  has 
subsisted  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary^  it  cannot  be 
impugned.     In  the  avowry  it  is  stated,  that 
the  corporation  of  Alnwick  have  a  r%ht  of 
common  of  pasture  by  prescription,  for  each 
of  the  burgesses,'  for  aU  commonable  cattle^ 
levant  and  couchant,  within  the  borough. 
The  plaintifif^  in  his  plea  in  b^r,  admits  the 
existence  of  a  grant  of  common,  but  states, 
or  adds  to  it,  the  grant  to  the  corporatioi^ 
which  might  have  been  useless  to  them  ajt 
the  time  of  the  grant,  unless  they  had  been 
allowed  to  appoint  herds  to  &ke  care  of 
their  cattle;  and  as  they  could  not  pay 
them  for  so  doing,  they  were  to  be  allowea 
certain  stints,  viz.  a  right  to  depasture  • 
certain  number  of  cattle  on  the  land,  in- 
stead of  wages  for  tending  or  taking  care  of 
the  cattle  of  the  corporation  so  to  be  de- 
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pastured  on  the  ^i4  copninon.  This  ap- 
pear9  to  be  no^  pnly  intelligible,  but  con- 
sistent with  reason  and  justice,  and  if  so,  i^ 
ipay  be  pleaded  3^  a  Custom  antecedent  tq 
the  ipemory  of  man,  aud  it  is  sp  stated  on 
the  face  of  the  plea  ip  bar.  The  right  of 
the  burgesses  has  not  been  disputed,  but 
tlie  plaintiff  says  they  have  Qtill  a  further 
right,  viz,  to  appoint  herds.inei^  and  allow 
them  a  certain  number  of  stints,  byVay  of 
compensatiop  for  their  care  aod  trouble  in 
^king  care  of  the  cattle.  This,  too,  forme4 
Pfirt  of  the  original  grant,  and  thi?  jury 
have  determined  th^t  it  19  a  grant  %o  the 
herdQ  as  well  9^  to  th^  bm^ge^se? »  the 
latter,  therefore*  are  npt  entiUed  to  ^  soIq 
and  absolute  ri^ht  of  qomniQl^-  Although 
such  a  right  cl^mQt  be  asai^d«  it.  vf^y  b^ 
pleaded  by  way  of  prescription*  or  »s  i^ 
grant  {  vid  it  appears  to  us  that  it  is  a  rea-i 
sonable  ^rant,  and  may  be  Uie  foundation 
of  a  prescription ;  and  if  sp«  the  custom,  99 
pleaded  by  the  plaintiff,  is  (^  gpod  and  ▼ali4 
Qustom,  It  is  but  fair  to  intend  that,  thq 
grant  to  the  burgesses  and  their  horda 
vvas  made  ai  the  pam?  t^iv^ ;  and  there  m 
nothiD|[  illegal  in  a  grant  pf  cpmfnpn  to  th^ 
corporation,  with  a  cpnpur^ent  rigl^  to  th^ 
herds  who  might  pe  deemed  neceas^iry  tq 
take  care  of  tne  cattle  upqn  the  common^ 
This  is  not  a  questipn  as  between  the  lord 
and  his  tenants,  bi^t  aros^  between  the  hur- 

S3sses  and  their  herds ;  they  atand  upon 
le  same  ground,  and  as  die  jury  have 
found  that  the  latter  were  entitled  to  have 
their  stints»  their  verdict  is  ooncIusiTe,  and 
the  rule  in  arrest  of  judgment  mu&t  eonse^ 
quent^  be 
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WherCf  in  an  action/or  a  Ubelf  the  plain" 
tiff  declared  that  he  wqs  a  member  of  th^ 
Royal  College  of  Surgeons ;  and  thai  he  had 
set  up  a  certain  establishment  from  whiph  hq 
was  deriving  great  gains  and  prqfits ;  an^ 
that  he  had  presented  a  petition  to  the  House 
of  Commons  against  empiricism  and  quacr 
kery ;  but  that  the  defendant  publislted  a 
certain  Ubel  of  and  concerning  the  plaintiff 
as  a  surgeon^  charging  him  with  ignorance 


in  the  science  qf  his  profession  and  of  chf^ 
viistry ;  and  it  fvas  left  to  the  jury^  that,  if 
the  defendants  publication  was  a  fair  com^ 
metU  on  the  plaintij^'s  petition^  it  was  not  a 
libel ;  but  tnat  if  it  tended  to  reflect  on  the 
plaintiff  in  his  private  practice,  or  imputed 
ignorance  to  him  in  his  character  of  a  sur* 
geon,  it  would  be ;  and  whether,  from  the 
terms  of  the  libel,  it  appUed  to  his  ignorance 
as  a  surgeon  or  a  chenustt  and  they  found  a 
verdict  fir  the  defendant : — The  Court  grant*' 
ed  a  new  trioL 

This  was  ^n  action  for  a  libel  on  the 
plaintiff  in  his  character  of  a  surgeon. 

The  first  count  of  the  declaration  sti^tedf 
that  the  plaintiff,  before  and  at  the  time  of 
publishing  the  libel  by  the  defendant  there- 
uiafler  mentioned,  was  and  atill  is  a  sur* 
geon,  and  the  profession  of  a  surgeon  usedf 
exercised,  and  carried  on,  tp  wit,  at  &c,,  and  ii) 
the  course  and  exercia^  of  such  his  profes* 
8ion,had  always  conductedhimself  with  great 
skiU,  knowledge,  fumess,  regularity,  and 
ability ;  and  had  not  only  never  been  guilty 
of  quadcery,  empiricism,  puffing,  and  num^ 
huggingt  or  other  dishonouirabk>  unlawful, 
or  disgraceful  practices,  but,  until  the  time 
of  publishing  the  libds  thereinafter  men^ 
tioned,  was  never  suspected  of  having  been 
guilty  of  such  practices,  or  any  of  them  ; 
and  by  means  of  the  premises  was  daily 
acquiring  great  gains  and  profits  in  the  way 
of  his  said  profession,  to  the  conifortable 
support  of  himself  and  kis  &nuly,  and  the 
great  increase  of  his  riches,  and  lucd  ac- 
quired and  enjoyed  the  friendship,  good 
opinion,  regard  and  esteem  of  all  his  neigh- 
bours, patients,  and  other  good  and  worthy 
su^ects  of  •this  realm,  to  wit,  at  &c  : 

That  before,  and  at  the  time  of  commit- 
ting the  grievances  thereinafter  mentioned^ 
the  daintiff  was,  and  still  is,  a  member  of 
the  Koyel  College  of  Surgeons  in  London, 
and  had  estabUshed,  set  up,  and  carried  on, 
and  stiH  did  carry  on,  a  certain  establish- 
ment, called  the  Athenee  and  Royal  Insti- 
tute: 

That,  before  the  time  of  committing  tlie 
grievances,  the  plaintiff  had  presented  to 
the  Honourable  the  Commons  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
lajul,  in  parliament  assembled,  a  petition, 
for^  among  otliers,  certain  purposes,  to  wii^ 
fox  its  parliamentary  sanction  and  legisla^ 
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Uve  authority  against  the  practice  of  empi- 
ricifm  in  England — for  supporting  the  just 
privilege  of  real  professional  merit — for 
enforcing  the  honest  discharge  of  their  duty 
by  medical  persons  toward^  the  public — 
and  to  associate  the  profession  to  give  gra- 
tuitous advice  in  the  different  districts  or 
countries,  by  branches,  on  the  same  prmci- 

fle  as  pursued,  by  the  National  Vaccine 
Establishment:  yet  the  defendant,  weU 
knowing  the  premises,  but  contriving,  and 
wrongfully  and  maliciously  intending,  wil- 
fully and  maliciously  td  injure  the  plainti£f) 
not  only  in  his  said  profession  of  a  surgeon, 
but  in  his  general  character ;  to  destroy  his 
good  name,  fimie,  credit,  and  reputation ; 
to  bring  him  into  great  public  scandal,  in- 
famy and  disgrace  with  and  amongst  all 
bis  neighbours,  patients,  and  other  good 
and  worthy  subjects  of  this  realm ;  and  to 
cause  it  to  be  suspected  and  believed  by 
those  neighbours,  patients,  and  subjects, 
that  die  [Saintiff  was  a  quack  and  empiric, 
and  had  been  and  was  gnihy  of  the  offences 
and  misconduct  thereinafter  mentioned ;  and 
to  vex,  harass,  and  oppress  him  : — thereto- 
fore, to  wit,  on  &c.,  &lsely,  wickedly,  and 
maliciously  did  publish,  and  cause  and  pro- 
cure to  be  published,  of  and  concerning  the 
plainti£^  as  a  surgeon  as  aforesaid,  a  certain 
fidse,  scandalous,  malicious,  and  de&matory 
libel,  containing  therein  the  fidse,  scanda- 
lous, malicious,  libellous,  and  defamatory 
matter  fbUowing,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  as  a  sur- 
geon as  aforesaid,  that  is  to  say — 

**  Humbug    petition   to   parliament — 
(meaning  the   said   petition   of  the   said 

J  plaintiff ) — A  Mr.  Dunne,  of  Regent-street, 
meaning  plaintiff)  has  taken  up  the  idea 
started  by  us,  and  petitioned  parliament 
to  abolish  quackery,  and  the  ^e  of  pa- 
tent medicines.  ^  Had  this  been  a  genuine 
straight-forward  thing,  we  shotdd  have 
been  the  first  to  hail  it  as  a  symptom  of 
reform  in  the  grossest  of  our  national 
grievances.  Had  it  been,  in  short,  a 
petition  from  the  people,  who  suffer  in 
purse  and  person  by  the  legal  robberies  of 
quacks,  legitimate  and  illegitimate,  it  would 
have  been  all  very  well ;  but  coming  thus 
in  the  shape  of  a  humbug  puff,  (mean- 
ing that  the  plaintiff's  petition  was  a  hum- 
bug puff)  firom  an  unlmown  and  an  igno- 
nmt  man,  (meaning  the  plaintiff)  who  has 


set  up  a  royal  medical  institute,  (mean- 
ing the  said  Athenee  and  Royal  Institute, 
set  up  in  Resent-street  aforesaid,)  in  ri- 
valry of  Jor&n's  medical  establishment, 
or  Nisbet's  army  board,  or  Eady's  Soho 
concern,  or  Kieman's  humbug  hi  Lei- 
cester-square (meaning  certain  quack  and 
empirical  establishments  before  then  esta- 
blished, set  up,  and  carried  on  by  divers 
persons,  and  meaning  that  the  said  esta- 
blishment of  the  plaintiff  was  an  establish- 
ment of  the  same  description  as  the  said 
various  quack  and  empirical  establishments 
aforesaid) :  we  must  pause. — ^This  petition, 
(meaning  the  said  petition  of  the  said  plain- 
tiff) indeed,  is  the  most  barefiuxd  puff  we 
recollect  to  have  evei;  seen,  and  by  a  per- 
son (meaning  the  plaintiff)  who,  though 
he  may  have  passed  muster  at  the  college, 
(meaning  the  Royal  College  of  Surgeons 
in  London)  after  paying  his  guineas,  is 
profoundly  ignorant  of  the  science  of  his 
profession,  (meaning  the  said  profession 
of  a  surgeon,  which  he,  plaintiff^  so  used 
and  exercised,  and  carried  on,  as  afore- 
said) and  would  be  put  to  the  blush 
by  any  one  of  the  quacks  whom  he  evi- 
dently wishes  to  rival.  We  should  not  hesi- 
tate to  match  against  his  (meaning  the  plain- 
tiff's) chemical  knowledge  eiUier  £ady, 
M'Donald,  (meaning  certain  quacks  and 
empirics)  or  the  quack  letter  pufler  of  the 
French  Tonic  Wine  (meaning  a  certain  quack 
medicine  caDed  or  known  by  the  name  of  the 
French  Tonic  Wine);  and  yet,  this  Mr. 
Dunne,  (meaning  plaindfF)  a  member,  as 
he  tells  us,  of  the  Royal  CoUege  of  Suiveons, 
has  the  assurance  to  come  before  the  House 
with  a  petition,  praying  the  abolition  of 
all  quack  medicines  until  they  shall  have 
been  analysed.  As  for  his  college  member- 
ship, we  hold  that  cheap ;  as  Taylor  and 
Son,  Caton,  Goss  and  Co.,  and  many  others 
equally  notorious,  can  daim;  we  understand, 
the  same  distinction.  But  you  must  hear  the 
humbug  petitioner  (meaning  the  plaintiff) 
himself,  to  understand  the  very  deep  know- 
ledge which  is  possessed  by  a  member  of 
the  Royal  College  of , Surgeons : — '  On  the 
Continent,  no  medicines  (similar  to  those 
with  us  called  patent)  are  permitted  to  be 
sold  without  first  having  been  analysed  by 
the  constituted  chemical  authorities,  and 
duly  examined  by  the  respective  faculties 
of  medicine.    If  this  plan  were  adopted  in 
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Britain,  your  petitioner  humbly  submits 
manv  valuable  lives  would  be  saved  an- 
nually, and  not  one  twentieth  of  the  miser- 
able objects  would  be  found  in  our  streets, 
or  in  our  hospitals,  as  at  present ;  and  this 
might  be  effected  without  lessening  mate- 
riaSy  the  revenue  produced  by  such  poi- 
sonous means,  for  the  reporters  would 
naturally  limit  the  use  of  such  medicines 
to  those  diseases  only  in  which  they  would 
be  useful,  and  they  would  also  prevent  any 
improper  article  being  introduced  into  the 
Qomposition.'  After  diis  display  of  chemi- 
cal ignorance  by  the  college  member,  (mean- 
ing the  plaintiff)  we  would  scarcely  add 
a  word :  it  is  only  matched  by  the  gram- 
matical blimders  which  abound  in  this  par- 
liamentary puff,  (meaning  the  said  petition  of 
the  said  plaintiff)  as  we  may  call  it,  of  his 
Royal  Medical  Institute.  Pray,  may  we  ask 
this  analyser  of  quack  medicines,  (meaning 
tlie  plaintiff)  what  test  he  has  discovered  for 
hemlbck,  digitalis^  hellebore,  aconite,  night- 
shade ?  and,  not  to  go  into  the  dark  regions 
of  vegetable  chemistry,  may  we  ask  him 
what  analysis  he  can  make  of  James's  Pow- 
der? We  advise  him  (meaning  the  plaintiff) 
to  try  to  get  an  engagement  in  the  Tonic 
Wine  estabh'shment,  (meaning  a  certain 
quack  or  empirical  establishment,  for  the 
sale  of  a  certain  quack  medicine  called  or 
known  by  the  name  of  Tonic  Wine)  to  vmte 
puff  letters  for  the  concern  (meaning  the 
said  last  mentioned  quack  or  empirical  esta- 
blishment) ;  as  it  seems  to  be  much  more-in 
''his  (meaning  the  plaintiff's)  line,  than  che- 
mical analysis,  of  which,  according  to  his 
own  evidence,  he  knows  nothing." 

The  second  count  was  similar  to  the  first, 
omitting  the  innuendos  in  the  first ; 

And  the  third  count  set  out  that  part  of 
the  libel  only  which  attributed  ignorance 
to  the  plaintiff  in  the  science  of  his  profes- 
sion as  a  surgeon. 

The  defendant  pleaded  Not  guilty. 

At  the  trial,  before  the  Lord  Chief  Jus- 
dee,  at  Westminster,  at  the  last  sittings  in 
this  term,  the  plaintiff  proved  that  the 
defendant  was  the  proprietor  of  a  periodi- 
cal ioumal  called  the  "  Family  Adviser," 
in  which  the  libel  in  question  was  published ; 
that  a  person  went  with  the  plaintiff  to  the 
defendant,  who  carried  on  trade,  as  a  book- 
seller, in  Smithfield,  pointed  out  the  ten- 
dency of  the  libel  to  him,  and  requested 


him  not  to  sell  any  more  of  the  copies ;  but 
that  he  said  he  would  continue  to  do  so ; 
that  the  plaintiff  then  requested  him  to 
give  up  the  name  of  the  author,  which  he 
also  refused  to  comply  with.  It  was  also 
proved,  that  the  plamtiff  was  the  proprie- 
tor of  an  establishment,  in  Regent-street, 
called  the  Athenaion,  where  lectures  on 
medicine  had  been  occasionally  given ;  that 
the  plaintiff  was  a  member  of  the  Royal 
College  of  Surgeons,  which  fact  was  proved 
by  the  production  of  his  diploma  ;  that  he 
had  practised  medicine ;  but  it  did  not 
appear  that  he  was  then  practising  as  a 
surgeon ;  and  a  petition,  which  had  been 
presented  to  the  House  of  Commons  by 
the  plaintiff,  and  which  had  been  read  there, 
was  then  produced,  and  which  was  as  fol- 
lows : — 

"  The  humble  petition  of  Charles  Dunne, 
member  of  the  Royal  College  of  Surgeons 
in  London,  subscribed  by  other  members  of 
the  same  College, 

**  Showeth-— Tliat  the  present  charter, 
whereby  the  functions  and  privileges  of  the 
members  of  the  Roval  CoUege  of  Surgeona 
in  London  are  regulated,  so  far  from  pro- 
tecting regularly  bred  practitioners,  often 
subjects  them  to  injury  and  insult,  by  the 
tolerance  of  ignorant,  disquahfied,  and  un<* 
worthy  persons,  who  practise  the  art  and 
science  of  surgeiy  in  the  very  heart  of  our 
metropolis ;  the  College,  though  a  chartered 
body,  not  being  authorized  to  prevent  any 
person  whatever  from  practising  surgery, 
although  it  possesses  sufficient  power  to 
punish  its  own  members  for  any  breach 
of  its  by-la^ws. 

'*  That,  for  the  better  protection  of  the 
public  and  community  at  large,  against  the 
immorality  and  tlie  horrors  daily  committed 
by  quack  doctors,  and  to  secure  the  medi- 
cal profession  in  general  its  rights  and 
immunities,  as  well  individually  as  collec- 
tively, it  is  become  necessary,  (from  the 
extraordinary  inundation  of  audacious  em- 
pirics, who  of  late  years  have  so  shame- 
lessly assumed  the  professional  character,) 
that  an  application  be  made  to  parliament, 
for  arresting  the  progress  of  so  much 
moral  turpitude,  in  a  country  whose  laws 
are  supposed  to  flow  spontaneously  to  meet 
an  anticipated  wrong. 

"  That,  with  a  view  to  remedy,  as  much 
as  possible,  the  baneful  effects  of  medical 
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quackery,  praetised  by  die  Very  dregs  of 
Uie  people,  it ,  is,  amongst  other  things, 
intended,  ti^t  stations,  after  the  plan  of  die 
National  Vaccine  Establishment,  sluill  be 
fbrmed  in  various  districts  throughout  the 
kingdom,  where  three  members,  at  least, 
ef  the  Royal  CoHege  of  Physicians  and 
Surgeons  in  London  shall  attend  every 
morning,  to  give  advice,  without  remunera- 
tion, to  the  indigent  of  both  sexes ;  and 
that  tihe  institution,  for  these  and  other 
^ason^  equally  cogent  and  irresistible, 
shdl  be  entitled  '  The  Rt)yal  Medical  Insti- 
tute.' That  one  of  the  principsd  objects  of 
ihis  society  be,  to  preserve  the  dignity  and 
just  privileges  of  the  respective  classes  of 
the  physician,  the  surgeon,  and  the  apothe- 
cary, and  to  support  the  credit  of  diosd 
persons  who  honourably  demean  themselves 
in  tfaeir  respectiye  branches;  to  prdknote 
Qsefld  and  scientific  communications,  and 
har  and  honourable  practice ;  to  preyent 
abuses  in  the  profession;  to  punish  pre- 
tenders to  it;  and  to  adopt  such  other 
measunes  as  may  be  best  calculated  td 
ibsure  respectability  to  its  members  and 
Advantage  to  the  community. 

••That,  during  ten  years  extensive  prac- 
tice on  die  contmeni  of  Europe,  your  peti- 
6oner  never  heard  eft  any  quack  doctor 
feeing  tolerated  for  an  instant :  on  the  con- 
tnty,  if  it  were  fbimd'  that  everi  any  member 
of  the  pro&ssion  acted  in  any  Way  deroga- 
tbry  to  his  professionaf  character,  he  Would 
be  immediately  handed  over  to  jusdce,  to 
be  dealt  with  according  to  a  specific  law,  in 
die  Cod^  NapoleoU,  for  the  punishment  of 
medical  men,  and  impostors  pretending  to 
medical  knowledge.  Youf  petidoner  fur- 
ther humbly  begs^  leave  to  observe,  that 
however  speculadon  may  be  allowed  to  ex- 
tend and  ramify  itself  in  other  concerns  of 
life,  it  would  never  be  permitted  in  a  Well 
.  regulated  government,  in  what  regards  the 
health  and  lives  of  our  fblloi^  creatures. 
Your  petidoner  has  every  reasbn  to  believe 
that,  at  the  most  moderate  calcuTadon, 
several  thousands  of  lives  are  annually 
sacrificed  through  the  ignorance  and  impro- 
per treatment  of  quack  doctors,  not  to  say 
any  thing  of  the  numerous  miserable  -  ob- 
jects of  disease  in  our  streets,  and  in  our 
hospitals,  the  effects  of  their  deadly  nos- 
trums. 

'*  That  die  malpracdces  of  quack  doctors 


are  wisely  guarded  agaitist  in  every  eaantrj 
of  Etyope  except  &itain,  fbr  no  person 
(under  pain  of  fine  or  imprisomnent)  is  al- 
lowed to  take  the  charge  of  the  sick,  or 
even  to  direct  the  appRcadon  of  medicitfes, 
without  having  gone  through  the  proper 
ordeals  of  eXfiftnfnadofl,  ds  to  hid  pMtis^imisA 
knowtedge  and  acquirements.  Ih  England 
it  is  nbtorious,  that  we  have  not  oidy  car- 
penters, tailors,  brickl^rs,  labour^r^  lead- 
pencil  makers,  Je#B,  old  dtfthes'-ffien, 
jotnueymen  Knen-drapers,  and  men  of 
colour^  but  eyen  women  quacks^,  who  pfac- 
dce  their  duplicities  on  the  unwary  iits/t 
unthinking  part  of  the  pitbh'c,  by  pmtider- 
ing  all  thotei^bo  hite  the  folly  td  ipptostfk 
diem,  wfiiht  many  are  absolutely  iepmed 
of  life  by  them ;  And  odiers,  ii^bo  have  the 
misfortune'  to  eseaM  their  death,  snre  lefl  to' 
drag  oh  a  mt^tM^  existetice,  With  an  en- 
threrf  broken  constitudon  fot  the  remainder 
of  their  days^.  The  baneful  efilects,  too,  of 
patent  medicines,  as  thl^y  are  ciUfed,  de* 
^erve  pardeular  nodce,  the  cofnpdsidon  of 
#hich  ig  formed  ih  such  a  itaanner,  tfs  to 
fender  their  adnttliiisiratibn  at  aU  times 
dangerbus,  ^nA  but  too  ofleii  fraug&i  With 
death ;  WheteajS  6n  the  Gondnent,  no'nile* 
dicines  (dnnfar  to  thoike  ealled  patenter  are 

Ermitted  to  be  sold,  without  nrst  living 
en  analysed  by  the  con^dtuted  roediod 
authorides,  arid  duly  examined  by  the  re-* 
specdye  fkcuHies'  of  medicine. 

'•  That  if  this  plan  were  adopted  in  tn* 
tain,  yduY  petidoner  hiimbly  subniits  many 
yaluable  lives  would  be  saved  annually,  and 
not  ohe^tweridetb  of  die  mis^raUe  objects 
would  be  fi>und'  in  our  streets,  or  in  our 
hospitals  as  at  present,  and  this  might  be 
e£^ted  without  lessening  materilfiy  the 
revenue  produced  by  such  poisonous  means 
— fbr  the  repofteris  would  naturally  limit' 
ihe  use  of  such  medicines  to  diose  diseases 
only  in  which  they  would  be  useful,  and 
diey  Would  also  prevent  any  improper  arti- 
cle Being  ihtroduced  into  their  composiddo. 
Your  petidoner,  hoW^ver,  whilst  Be  ac- 
knowledges that  diere  are  efiScacSous  reme- 
dies for  some  i^w  diseases,  the  tnoSe  of 
Whose  operation  by  which  they  cure  ia^  un- 
known, and  such  remedies  are  called  spe- 
cifics, as  arsenic  and  cinchona^  in  internui- 
tents ;  mercury  in  - — ,  and  sulphulr  in  psora« 
— denies  that  quack  medicines  not  composed 
of  these  ingredients,  and  applied  to 
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diaeaseB  just  mentioned,  have  any  specific 
eilects  ;  and  even  if  they  had,  he  humbly 
submits,  never^eless,  that  it  would  not 
only  be  repugnant  to  reason,  but  prejudi- 
cial to  society,  to  give  a  latitude  to  the  un- 
learned, ignorant,  unworthy,  and  unprin- 
cipled quack,  to  do  mischief  by  those  pre- 
tended specifics  for  different  maladies,  which 
hare  no  foundation  in  fact.  And  whilst  it 
shows  the  freedom  of  our  laws  in  this  re- 
spect, it  a£R>rds  an  opportunity  to  those 
impostors,  who  commit  every  species  of 
fraud  and  depredation  on  the  public,  par- 
ticuUirly  to  the  ruin  both  of  the  pocket  and 
constitution  of  the  lower  classes,  alwajrs 
eager  to  flock  for  relief  to  those  daring  em- 
pirics, whose  trade  it  is  to  hold  out  extra- 
ordinary promises  to  their  dupes,  of  their 
cures,  which  diey  know  themselves  totally 
unable  to  perform. 

^  Your  petitioner,  therefore,  most  hum« 
bly  prays,  that  this  Honourable  House  may, 
in  its  wisdom,  rescue  the  English  nation 
from  the  obloquy  thrown  upon  it  by  fo- 
reigners of  all  nations,  of  being  a  nursery 
for  those  vipers,  denominated  quack  doctors, 
by  making  a  law,  rendering  it  a  misde- 
meanour for  any  person  (for  the  sake  of 
gain  or  reward,)  to  prescribe  for  the  sick, 
without  the  necessary  qualification  of  a  diplo- 
ma ;  and  enable  the  present  institute  to  pro- 
secute to  conviction  disqualified  persons  so 
prescribing ;  or  to  adopt  such  other  mea- 
sures as  may  tend  to  eradicate  this  great 
evil,  as  in  the  superior  judgment  of  this 
Honourable  House  may  seem  meet. 

**  And  your  petitioner,  as  in  duty  bound, 
will  ever  pray, 

"  Chaelss  Dunne."  • 

"  164,  Regent-street,  10th  May,  1824." 

This  petition  was  subscribed  by  forty- 
eight  different  persons,  who  styled  them- 
selves surgeons;  and  the  plaintiff  closed 
his  case  by  reading  the  libel  in  the  terms 
as  set  out  in  the  defendant's  publication. 
No  witnesses  were  called  fer  .the  defen- 
dant ;  but  it  was  contended  for  him,  that 
as  the  plaintiff  had  intruded  himself  on 
the  public  by  setting  up  such  an  establish- 
ment as  the  Athenaion,  and  petitioning  the 
House  of  Coromonsi  the  defendant  had  a 
right  to  comment  on  the  terms  of  such 
petition.  His  Lordship  was  strongly  in- 
clined to  think  that  the  defendant's  pub* 
VojL.U[.   C.P. 


lication  was  a  fair  comment ;  but  told  the 
jury,  that  if  it  tended  to  reflect  on  the 
plaintiff  in  his  private  practice,  or  imputed 
Ignorance  to  him  in  his  character  of  a  sur- 
geon, it  would  be  a  libel ;  but  that  if  igno- 
rance in  tlie  science  of  chemistry  was  only 
imputed  to  him,  it  might  not  interfere  with 
his  general  knowledge  as  a  surgeon,  and  the. 
action  could  not  be  maintained ;  for  that  if 
the  libel  only  applied  to  the  plaintiff's  igno- 
rance in  the  profession  of  a  chemist,  the  , 
declaration  could  not  be  supported,  as  it 
only  charged  him  with  ignorance  in  his  pro- 
fession of  surgeon.  His  Lordship  also  ob- 
served, that  tne  character  of  a  private  in- 
dividual could  not  be  brought  before  the 
public,  nor  could  any  man  be  attacked  for 
ig^rance  in  his  profession,  unless  the  party 
making  such  attack,  could  justify  it  by 
showing  that  it  was  founded  in  truth.  But 
that  the  great  question  for  the  consideration 
of  the  jurv  was,  whether  the  defendant  de*' 
rived  his  mformation  from  the  contents  of 
the  plaintiff's  petition  ;  and  if  so,  whether 
what  had  been  written  by  the  defendant 
was  not  a  fair  comment  on  such  publica- 
tion. That  if  the  defendant  had  come  for- 
ward to  impute  ignorance  to  the  plaintiff 
in  his  profession  ofa  surgeon,  without  any 
ostensible  reason  for  so  doing,  the  plaintiff 
would  be  entitled  to  damages,  and  more 
particularly  so,  as  he  refused  to  discon- 
tinue the  publication,  or  give  up  the  name 
of  the  author  at  the  time  he  was  required 
by  the  plaintiff  to  do  so.  The  jury  found 
a  verdict  for  the  defendant. 

Mr.  Serjeant  Vaughan,  on  a  former 
day,  obtained  a  rule  that  this  verdict 
might  be  set  aside,  and  a  new  trial  grant- 
ed, on  the  grounds  that  the  libel  im- 
puted ignorance  to  the  plaintiff,  in  his  pro* 
fession  of  a  surgeon ;  and  that  his  Lord- 
ship had  misapprehended  its  tendency  at 
the  trial ;  that  the  petition  to  the  House  of 
Commons,  having  been  carried  up  and  en- 
tered on  die  Journals  of  that  house,  was  in 
the  nature  of  a  privileged  communication, 
and  protected  the  petitioner  from  having 
any  comments  made  on  any  statement 
therein  contained  ;  that  the  plaintiff  never 
professed  to  have  any  knowledge  of  chemis- 
try, but  came  before  the  public  in  his  cha-  . 
racter  of  surgeon ;  and  that  tlicre  could  be 
no  question,  even  supposing  the  defendant 
had  derived  knowledge  of  the  plaintiff's 
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^aracter  from  the  petition  abne,  but  that 
the  publication  of  the  libel  was  malicious, 
and  there  was  no  ignorance  to  be  collected 
from  the  petition,  or  any  thing  that  appeared 
on  the  face  of  it.  At  all  cTents,  it  ^as  not  a 
fair  comment ;  and  even  if  it  had  been,  the 
defendant  should  not  have  refused  to  give  up 
the  author ;  and  as  he  had  not  attempted  to 
justify,  or  explain,  by  putting  any  special 
plea  on  the  record,  tne  hbel  and  petition 
should  hav^  beei)  taken  together ;  and  {f 
so,  it  is  quite  clear  that  the  &rmer  imputfs 
to  the  plaintiff  a  gross  ignorance  in  his  pro- 
fession of  a  surgeon. 

Mr.  Serjeant  Spankie  now  showed  cause. 
This  case  was  fully,  fairly,  and  satisfactorUy 
le&.  to  the  jury,  and  fell  exdusLvely  witlim 
their  province  to  decide.  The  construction 
of  a  libel,  and  the  ascertaining  the  motives 
with  which  it  was  published,  is  a  mixed  ques- 
tion of  law  and  &ct,  and  even  suppo9ing  that 
the  writin|r  id  question  imputed  ignorance  ^ 
•the  plaintiff  in  his  profeission  of  a  surgeon ; 
yet  if  it  were  done  without  malice,  and  by  waj 
of  a  fair  comment  upon  the  plamtiff's  ofn^ 
productions,  and  without  any  intent  to  dci- 
fame,  there  can  be  no  ground  fi>r  a  new 
trial,  and  more  especially  so,  where  the  jury 
had  determined  tnat  such  was  not  the  case. 
-The  meaning  of  a  libel  must  be  connected 
with  the  circumstances  under  wliich  it  w^ 
written ;  and  Lord  Mansfield  in  terms  said,  in 
the  case  of-  The  King  v.'  Wood/all,  (1)  tha^ 
such  meaning  is  a  matter  of  &ct,  which  the 
jury  alone  were  con^petoit  to  ascertaiiou 
In  the  caste  of  \^airniaii  yj  Ives^  (2)  where 
the  creditor  of  an  ofBcef  petitioned  t^e  iSe- 
cretary  at  War,  with  a  view  of  bbtainingi 
through  \aB  interference,  the  payment  of  a 
debt  due  to  him,  and  in  his  petition  state4 
Sicts,  which,  though  derogatory  to  the  characr 
ter  of  the  officer,  the  creditor  believed  to  be 
true,  it  was  held  that  it  was  not  a  maliqious 
libel,  for  which  an  action  was  maintainable  { 
yet  if  the  petition  in  question  related  t^ 
matters  affecting  the  public,  it  was  a  publi*- 
cation  .that  invited  criticism,  in  exposing 
the  solecisms  and  ignorance  of  the  petitioner. 
A  breach  of  even  the  most  common  rifles  of 
grammar  is  conspicuous  almost  inevexy  part 
of  this  petition.  If  according  to  thje  principle 
laid  down  in  Carr  y.  HoodX^)  where  it  waf 

<l)Lofft,781. 
(t)  5B.&A.64t, 
(a)  1  Cwiipb.  Rep.  SM. 


.admitted  0,be  laiffiil  fiir  an  author  Ip  aa^ 
madvert  upon  the  cpnduct  of  a  bookseller, 
^n  pdE^l^^ing  liooks  of  an  improper  teoden- 
_cy,)lipWifn}cKmore  so  does  the  &ainer  of  a 
^petition  u>,^liament  offer  himself  as  a  fair 
object  o^fj^icism  and  pomment.  Here  the 
jilaintl^epuieeded  his  province  as  a  suarge^Vt 
and  by  a  noanifest  weakness  and  ignorance, 
showed  |iijQself  iiiooropetent  to  tb^  taak  be 
jfiad  un^takepl  Such  pietenjders  are  the 
.most  d^ngeroua  enetn^s  pf  improvemeiit; 
and  It  18  Aerefpre  not  only  justinaUei  but  a 
public  du^  to  expo,se  ignorance  and  wear- 
iness. The  libel  in  question  merely  imputed 
iff norance  of  chemistry  to  the  plaintiff,  and 
j£at  does  not  imnjiy  t£at  1^.  wa«^  ^g^orant  of 
his  profession  of  a  surgeon.  The  sciences  of 

imi^laa  c^fiinistryV  ^M^.^^^  ia 
iiieir  nature  apd  operation ;  bdA  it  dio^i  not 

at  all  follow,  that  a  profes^r  of  the  one, 

afaould  be  acqwaiptfn  with  the  ^mm^  of 

the  other.    StuI,  however,  a  person  whf 

professes  a  knowledge  of  eitlier^  oi^ght  not 

to^  b^  ignorant  jo^  the  first  priiyiploi  of 

frammar ;  and  even  if  the  plaintiff  had 
een  a  surgeooy  he  has  stepped  outof  the  lin^ 
of  his  prc^ssiop,.  by  presenting  a  petidon 
to  parliament  as  to  regulating  patent  medi- 
cines, and  analyzing  th^m  before  they  were 
^old ;  hjs  d^cribing  himself  as  a  ii^i|iiber 
pf  the  Royal  College  of  Suxme^n^  is  ipei^y 
decorative,  9^  illustrating  the  science  ot 
which  h^  sp :  unproperly  ^l^^ps  hrmtelf  U> 
beanjeRibCTl  Biov^le^  aii4  ^^<je  « 
synonimous  terms ;  .and  if  the  generality  ojC 
expresswiu  conUunjpid  in  the  piainti£ra.p»> 
tition  are  equivocal  as  to  which  scieBce  he 
mtended  to  apply  himself,  it  was  merely  a 
question  f^  the  ju^y. .  When  the  petitioD 
W2^'  presented,  it  became  a  public  right,  and 
profbssed,  on  the  face  of  it,  to  contain  a 
remedy  for.a}l;puUic  xpaladies,;  and  item- 
not  be  contended  for  a  momenti  tbat  th^ 
defendant  was  actuated  by  any  ipatidous 
intent,  but  ^at  what  was  written  by  him, 
was  merehr  a  comment  on  the  imperfect 
petition,  wh^9^  ^^  ^^^  ly^>^  before  him. 
Thp  language  of  Lord  Ellenborough  in 
Carr  v.  Hpoi^  ii  of  itself  decisive  to  show, 
that  the^  defendant  was  fully  justified  in 
cpinmeAtiipig  on  the  plaintiff's  petition,  for 
he  only  attacked  the  plaintiff  as  its  avowed 
author ;  and  his  Lordship  there  said  '*  tha^ 
a  writer,  in  exposing  the  fi>llicsi  and  enora 
of  another,  may^  make  use  of  ridicule,  how- 
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€rer  poighabt    Rididufe  is  dFleii  etit  tmi^ 
Weapon  that  can  be  employed  fbr  sndi  a 
purpose.     If  the  reputation  or  pecufo^ry. 
interesid  of  th6  person'  ridicnied  siitRry  it 
IB  damnum  ahsmte  injuria ;,  and  that  ^very 
man  who^  pubhshes  a  bool:  conAirnits  him- 
self to  the  judgment  of  the  publfc,  and' 
any  one  may  connnent  u:j»6n  fak  peffbr-' 
mance.   '  If  the  commentator  db^s'  not  step' 
aside  from  the  work,  or  inti^odU^  fiction 
fbr  die  ptnrpose  of  condemiladon,  he  ^xcr-' 
cises  a  tkir  and  legitimate  right ;  and  his* 
Lordship  idso  there  laid  it  down,  wtthont 
liny  exfieptioh,  that  authors  should  be  liable' 
to  criticismr,  es^sure,  and  6ven'  tb  ridicule/ 
if  their  compositioiis  were  ridiculod^.  In  Th^ 
King  V.  Creevey,  (4)  Mr.  Justice  Le  Blanc 
stated,  th^t  he  told  the  jury  that  they  were 
to  consider  whether  the  publication'  teh'dedf 
to  defame  the  prosecutor ;  that  where  the 
publication  was  defamatory  the  la^  iiffeiVed' 
malice,  unless  any  thing  could  b^  drawn' 
iVom  the  circumstance^  attending  the  piib- 
Ucation  to  retmC  that  infbrence  ;  and  he  lefl* 
it  fbr  them  to  say  whether  the  circunlstati- 
ces  of  that  pairticulai-  case  did  so  or  not. 
And  in  the  case  of  Rex  v/  Woodfatt,  Lord' 
Mansfield  stated,  (J)   '*  that  he  direrCted' 
the  jury  to  consider  whether  the  inriueiidai 
and  all  the  appUcatdhis  to  matter  and' per-' 
sons  m/itf^  by  the  infarmation-yveref  in  their 
judgment,  the  true  meaning  of  the  paper. 
If  diey  thought  otkerwitei  they  should  ac- 
quit the  defendant ;  but  if  they  agreed  with 
the  information^  and  believed  the  eyideifce 
as  to  the  ptifr/tcolion,  they  should  find  him 
giiilty."     So  here,  the  jury  alone  were  to 
consider  whMh^V  the'  true  meaning  of  the 
libel  wiut  t6  cai«  ah  iinp^tatidn  oti  the  plain- 
tiff in  Ills  character  of  surgeot^,  or*  merely  a* 
comment  on  his'  {Petition  presented  to  the 
Hbose  of  Conftnohs.     They  exch-ci^d  a'^ 
sound  di^breti6n,  aiffdfouhd  th^t  it  aiyj^lied^ 
to  the  latter  only.     Even  if  the  Court'W^re' 
tb  put  themselves  in  the  situation  of  jtirbrk,' 
and  feel  diat  the  plaihtifTmight  be  entitled  to 
damages,  yet  there    was  nothing  in  the' 
all^d  libel  from  which  m^'ce  could  b^' 
inferred;   and  if  a  new  trial  should  be 
granted,   it   is    most    probable    that    the 
pkintiff  would  retovet"   triflitig   damage*!' 
only.     If  so,  this  case  falh  within  tMt* 


• 

of  Marsh  v.  Bbwer,  (6)  where  a  verdict  in 
an  action  for  words  was  given  for  a  defen* 
dant  clearly  against  evidence,  yet,  as  it  ap- 
peared, that  if  the  verdict  had  been  right 
the  damages  must  have  been  very  trifling, 
the  Court  refused  to  grant  a  new  trial. 

Mr.  Serjeant  Vaugkan^  in  support  of  the 
i4ile,  said,  that  if  die  present  application 
were  not  granted,  the  principles,  as  relating 
to  the  law  of  Kbel,  would  be  .put  into  ex- 
treme jeopardy ;  that  the  damages  were 
Entirely  out  of  the  question,  as  the  jury  had 
<^ome  to  a  wrong  conclusion ;  and  even  if 
tliey  had  not,  die  point .  hsd  not  been* 
left  to  them  as  correctly  as  it  might  have 
been.  Although  it  has  been  said  that  the 
defendant  had  a  right  to  comment  on  the 
petition  of  the  plaintiff,  he  being  the  author 
of  it,  still,  if  he  had  wantonly  intruded 
himself  on  the  public,  such  a  comment 
would  be  most  imjust  and  un&ir.  If  it  had 
been  confined  to  his  chemical  knowledge,  it 
would  be  a  different  question,  but  it  clearly 
applied  to  his  profession  .as  a  suigeon.  But 
H  petition  of  such  a  description  being  in  the 
nature  of  a  privileged  communicaupn,  it 
bears  no  analogy  whatever  to  a  case  of  ge-  * 
lieral  authorship.  Every  subject  who  feels 
himself  aggrieved  has'  aright  fo  petition  par- 
liament ;  and  in  Lake  v.  King  (7)  it  was 
held,  that  the  printing  of  a  feue  and  scan- 
dalous petition  to  a  committee  of  the  House 
ctf*  Commons,  and  delivering  copies  thereof 
to  the  members  of  the  committee,  was  jus- 
tifliible,  because  it  was  m  the  order  and 
course  of  pf'oceedings  in  parliament.  The 
else  of  Carr  v.  Hodd  is  mainly  distinguish- 
able from  the  present ;  as  there  the  plaintiff 
laM  himself  open  to  exposure,  from  the  ri- 
diculous nature  of  his  publication,  and  fair 
criticism  was  the  only  object  of  the  defen- 
dant ;  but  it  is  too  much  to  say,  that  if  a 
man  publishes  a  wofk,  he  thereby  invites* 
criticism,  so  as  to  subject  him  to  exposure 
6k  c(>nt^pt ;  and  if  this  were  so,  every 
person  who  offered  himself  as  a  candidate 
for  ah  election  would  ,be  liable  to  have  his 
private  or  m^ral  character  attacked.  Here, 
hdwe'ver,  ais  the  defendant's  publication 
deariy  manifested  malice,  as  far  as  it  re- 
^tded  the  plaintiff  as  an.  adthor,  and  im- 
puted ignorance  to  him  in  Iris/  profession  as 
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a  surgeoD,  he  was  clearly  entitled  to  re- 
cover. 

The  Court,  without  expressinff  any  deci* 
sive  opinioHy  obseryed,  that  under  all  the 
circumstances,  the  best  course  to  be  adopt* 
ed  was  to  send  the  case  down  to  a  new 
trial,  and  that  the  costs  of  this  should  abide 
die  event ;  and  they  intimated,  as  a  reason 
for  so  doing,  that  as  the  plaintifFhad  brought 
a  similar  action  against  another  defendant 
ibr  printing  the  libel  in  question,  it  might 
tend  to  the  prejudice  of  the  parties,  in 
case  the  Court  expressed  a  final  opinioa 
in  this. 

Ruk  absolute  fd^  a  new  trial. 


15,    \ 


HELLIKOS  V.  JONES* 


1825. 
May 

Where  prceeedkigM  were  stayedf  on  an  un* 
dertakmg  by  the  defendant^ $  attorney  to  pay 
ike  plaintiff  his  costs,  such  attorney  is  bound 
to  do  so,  although  the  defendant  died  before 
the  commencement  of  the  taxation  or  baU 
put  in. 

Mr,  Serjeant  Pell  having,  on  a  former 
day,  obtained  a  rule,  calling  on  the  defen- 
dant's attorney  to  show  cause  why  he  should 
not  pay  the  plaintiff  the  sum  of  271.,  being 
the  amount  of  his  debt  and  costs  in  this 
cause,  according  to  the  undertaking  of  such 
attorney ; 

Mr,  Serjeant  Wilde  now  showed  cause 
on  an  affidavit,  which  stated,  that  shortly 
after  the  writ  was  sued  out,  the  defendant's 
attorney  applied  to  stay  the  proceedings, 
which  was  done  on  his  entering  into  an  under- 
taking to  pay  the  pUuntiff  his  debt  and  costs ; 
but,  that  previously  to  the  commencement 
of  the  taxation,  or  before  the  time  fm  put* 
ting  in  bail  had  arrived,  the  defendant  died 
insolvent,  and  it  was  dierefore  contended, 
Uiat  his  death  had  discharged  his  attorney 
from  his  undertaking. 

Mr,  Serjeant  PeU,  in  support  of  the  rule, 
submitted,  that  as  the  defendant's  attorney 
had  undertaken  to  pay  the  debt  and  costs, 
and  entered  into  the  usual  engagement  fi>r 
that  purpose,  it  was  incumbent  on  him  to  do 
so,  as  it  must  be  considered  as  a  positive 
and  final  engagement,  and  that  the  plaintiff 
was  fully  entided  to  any  advantage  to  be 
derived  under  it,  aa  the  rule  to  stay  the 


proceedings  would  not  have  been  made  ab« 
solnte  unless  such  undertaking  had  been 
given. 

The  Court, — on  making  inquiry  of  the 
Prothonotary  as  to  the  practice  in  sodi  a 
caae,  and  he  having  stat^  that  he  was  not 
aware  of  any  instance  having  occurred  where 
a  party  had  died  after  such  an  undertaking 
had  been  given,  and  before  the  taxation, 
— said,  that  they  would  confer  with  the 
Judges  of  the  Court  of  King's  Bench  on 
the  subject,  and  ascertain,  if  possible, 
whether  such  an  instance  had  ever  occurred 
there,  as  it  was  fit  that  the  practice  of  both 
courts  should  be  conformable;  and  the 
Lord  Chief  Justice  now  obseired,  that  oa 
inquiry  it  had  been  found,  that  there  waa 
no  settled  pracuce  in  the  Court  of  King's 
Bench,  nor  could  they  recollect  that  such  a 
case  had  ever  happened.  But  the  Court 
were  of  opinion,  that  the  attorney  was 
bound  to  perform  his  engagement,  notwith- 
standing tne  death  of  the  defendant,  as  he 
had  by  his  undertaking  to  pay  the  costs, 
admitted  the  jusdce  of  the  plaintiff's  claim, 
and  they  assimilated  it  to  a  case  of  judg- 
ment by  default ;  and  as  the  admission  of 
the  attorney  was  equivalent  to  such  judg- 
ment, as  well  as  to  the  amount  of  the  debt, 
they  ordered  the  rule  to  be  made 

Absolute^  but  without  costs. 


1825.       )        WILLfAlCS  AND  oTttsas  t. 

May  !!•  3  rawlikson. 

Where  the  condition  of  a  bond  reciiedt 
that  J,  S,  had  had  a  banking  aecousU  with 
the  obligees,  and  the  defendant  and  others 
had  agreed  to  join  him  in  the  bond,  for  Jks 
purposes  and  on  the  conditions  tkmin  ooi^ 
tained,  and  that  it  had  been  agreed  that  the 
bond  should  not  prejudice  a  prior  bond  gwen 
by  J,  S,  to  the  oblwees ; — and  the  comditim 
was,  that  the  defewEmt  should  secure  to  the 
obUgeei  any  sums,  n,hich,for  <m  years,  tkcg 
should  adoance  or  pay  on  acooutU  of  accept^ 
ing,  indorsing,  discounting,  paying  or  saiis" 
/tfm^  any  bills  of  exchange  which  J,  iSL 
should  from  time  to  time  draw  on  thentj  or 
make  payable  at  their  banking-houses,  net 
exceeaxng  the  sum  of  5,000L  in  the  whole; 
and  J,  S,  was  previously  indebted  to  the 
obligees  in  the  swn  of  I0,000i«;  of  wkkk 
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the  defenda$U  had  no  knowledge  ai  the  time 
of  the  execution  of  the  hond^  bui  hie  accounie 
were  settled  half-yearlvy  and  ai  the  closet  he 
was  indebted  to  the  Jbligees  m  the  sum  of 
10,000^.,  bid  had  patd  them  more  than 
5,000/.  after  the  execution  of  the  bond  by 
the  defendant  :—HeH  first,  that  the  bond 
was  properly  stamped  with  a  9L  stan^,  with^ 
in  the  statute  55  Geo.  3.  c.  184,  as  being  a 
bond  where  the  money  secured  was  timnied 
not  to  exceed  a  given  siaUf  viz,  the  sum  of 
5,0001. ;  and  s^ondly,  thai  the  defendani 
was  liable  to  the  extent  of  thai  sum,  as  there 
was  no  agreement  between  the  parties  thatthe 
payments  made  by  /.  S.  after  the  execuiion 
of  the  bondp  should  be  applied  to  the  nem 
account. 

This  was  an  action  o(  debt,  brought  by 
the  plaintiffii  as  bankers  in  London,  against 
the  defendant  as  surety  on  a  bond,  dated 
the  7th  of  January,  1822,  in  the  penal  sum 
of  10,000/.  The  defendant  having  craved 
oyer  of  the  bond  and  condition,  the  latter 
was  set  out  as  follows : — **  Whereas  one 
John  Threlfall  has  for  some  time  past  had 
a  banking  account  with  the  pUunti^,  carry- 
ing on  business  under  the  firm  of  Williams, 
Burgess  and  Co.,  and  the  defendant  and 
others  (naming  them)  having  agreed  to  join 
Threlfall  in  the  bond,  for  the  purposes  and 
on  the  conditions  therein  written;  ai|id  it 
having  been  enressly  agreed  between  the 
ahdve  parties,  that  such  bond  should  not  in 
anywise  prejudice  or  aflfect  a  certain  bond, 
bearing  date  the  29th  day  of  November, 
1817,  which  was  executed  and  given  by  the 
said  Jc^  Threlfall  and  others  to  the  above 

Slaintifis,  and  their  late  partner,  William 
f  ofifatt  the  younger,  but  that  all  rights  and 
remedies  under  or  by  virtue  thereof,  should 
remain  in  full  force,  virtue,  and  efiect: 
— ^the  condition  of  the  above  obligation 
was,  that  if  Threlfall,  his  heirs,  executors, 
or  administrators  should,  from  time  to 
time,  and  at  all  times  thereafter,  reimburse 
to  the  plaintiffs,  or  the  survivor  of  them, 
and  every  other  person  who  should  become 
partner  with  them  in  the  banking  business, 
their  executors  or  administrators,  all  and 
every  sum  and  sums  of  money,  which  the 
plainti£&,  or  the  survivor  of  diem,  or  any 
partner  in  their  banking-house,  shottld,with* 
in  t£n  years  thereof,  sidvance  or  pay,  or  be 
liable  to  advance  or  pay,  on  account  of  ac- 


cepting, indorsing,  discounting,  paying,  or 
satisfymg  any  bul  or  bills  of  exchange} 
drafts,  notes,  orders,  or  other  engaeementa 
whatsoever  that  Threl&U  should,  from 
time  to  time,  draw  or  cause  to  be  drawn  on 
them,  or  nyake  payable  at  their  bankings 
house ;  and  also  aU  other  sums  of  money 
which  the  plaintiffs,  or  the  survivor  of 
them,  or  any  partner  in  their  banking  busi- 
ness should  lay  out  or  advance,  or  ^come 
liable  to  pay  on  the  credit  of  ThrelfaU,  or 
on  his  account,  and  all  such  charges  and 
allowances  for  advancing  and  paying  such 
bill  or  bills,  drafts,  notes,  acceptances,  ad- 
vances, payments,  engagements,  and  ac- 
commodations, not  exceeding  the  sum  qf 
5,000/.  in  the  whole,  together  with  interest 
for  such  sum  and  sums  of  money  as  they, 
or  any  of  them,  should  at  any  time  within 
the  period  aforesaid  be  in  advance  on  ac- 
count of  Threl&ll,  as  is  usually  charged  by 
bankers  in  such  and  the  like  cases;  and 
should  from  time  to  time,  and  at  all  timea 
within  the  time  or  period,  and  to  the 
amount  aforesaid,  indemnify  the  plaintiffs^ 
or  the  survivor  of  them,  or  any  partner  in 
their  banking  business,  fh>m  all  and  every< 
action  or  actions,  suit  or  suits,  losses,  costs, 
charges,expen8es,  and  demands  which  should 
be  occasioned  by  their  accepting,  indorsing, 
discounting,  paying,  or  satisfymg  any  bills 
of  exchange,  drafts,  notes,  or  orders  aa 
aforesaid,  for  ThrelfaU  as  aforesaid,  then 
the  bond  was  to  be  void  and  of  no  effect, 
otherwise  to  remain,  in  full  force  and  vir- 
tue. The  j^aintiffii,  in  their  replication, 
assigned  for  breaches  of  the  condition  of  the 
bond,  under  the  8  and  9  Wil.  S,  c,  11.  s.  8. 
that  after  the  making  of  the  bond,  and  be- 
fore the  commencement  of  this  suit,  to  wit, 
on  &C  the  plaintiffs  had  advanced  and 
pud,  and  were  liable  to  advance  and  pay,  a 
targe  sum  of  money,  to  wit,  the  sum  of 
20,000/.,  for  accepting,  indorsing,  discount- 
ing, paying,  and  satisfying  bills  of  exchange, 
drafts^  notes,  and  orders,  which  Threlfoll 
during  the  time  last  aforesaid  had  drawn 
upon  and  made  payable  at.  their  banking- 
house  ;  and  alK>,  that  they  had  otherwise 
laid  out  or  advanced,  and  were  liable  to  pay 
on  the  credit  of  Threlfall,  other  sums  of 
money  to  a  large  amount,  to  wit,  the  sum 
of  10,000/. ;  and  that  jdie  charges  and  al- 
lowances upon  such  advances,  payments 
and  engagements,  together  with  interest 
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lutPBt  anAmnted  to  a  furaier  linrge  man  of 
BMMMjr,  €d  wk,  the  8um  of  $,WM. ;  and 
Aat  the*  otf^fiilsiiiBS  so  advanced  and  paid^ 
Mid-  tne  ehargeto  upon  thetti)  aaKiunted  to  li 
ki^  attn,  exoeedii^  the  sain  of  5,000*1.,  to 
wit;  a#,000l.,  of  lA  which  said  Mteridpre' 
miste  ThvelfaU  had  notice,  and  yet  that 
neither  he,  the  defendant,  nor  an^  of  the 
6dley  ohnftofa  named,  had  reiiiihiirsed  the 
fkuntiA^  Ae  said  laat-inentioned  sum  ci 
B,009L 

kt  Ike  truJ)  hefMre  die  Lord  Chief  Jtn«' 
tiee,  at  the  rittingv  in  Xiondon  after  the"  hurt 
term,  on  the*  bond  bein^  produced  in  erl^^^ 
flmee',  it  appeaieci  to  nave  oeen  executetx 
\ff  the  de&ndant,  and  stamped'  with  ar  9/; 
sttnp ;  and  it  waa  proved  that  ThrelfitlP  had 
arprevieuir  baMking  aecoonf  wreh  ^dle  p&iii^ 
tm,  and  that  he  was  indebtedtd  them  onsthat 
aetxAmi  in-  the  amn  of  10,S47I.  9lr.  Ii£  ad^ 
vaM'coa  by  them  on*  me*  bwunni^  conceiu, 
and liiat  a-  balance  wasa^fcordingty  strdck 
Ibr  that  anm  at  the  commencement  of  tfai^ 
year  182S,  when  the  defendant  and  ottters; 
aa  8m« ties  fiir  ThrdAtll,  executed- the  boi^ 
in*  queftfoik  It  also  appeared,  that  after 
ita  eiLecntion^  the  plaintiA  continaed  to 
m^e  adv ancea  to  iWlftll ;  diaf  he  after- 
warda  became^  bankmpt ;  and  on  tfie  final 
dose  of  thO'  accbunta  was  .  indiebted'  td 
item  in  the-  sum  of  I0,732/&  \tt,  Yfd, ; 
tot  that^  aubseqiiendy  to  the  execution  of 
iheboifdj  he  had  paid  into  the  phifntifl^ 
bank  mor^  than  6,000/.  It  did  nor  appear,' 
however,  'that  the  defendant  had  any 
notice  that  Threl^f  owed-  the  phuntiffir 
Wfi47h  9f.  Id.  when  the  bond  was*  en- 
tered into,  but  ThrelfirD  saw  the  aeconnta 
every  ibrtnight,  and  received'  vducliwif 
half-yearly,  and  also  knew  how  the'dH^' 
ftrent  payments-  were  applied;  AtaotHer 
action  havihg'  been  brought  agafnist  ano- 
ther of  the  sureties  on  the  bond','  and 
file  plaintffft  having  recovered  die  sum -of 
Ifitti,  from  hiro^  the  jUry  found  a*  verdict* 
f»r  the  pkintifis  for  3,978/.,  being  the  resi- 
due of  tde  balance  of  5,000/.  {  but  leave 
was  given  to  the  defendant'to  move*  that  the 
verdict  might  be  reduced  to  485/:  Si:  lOd., 
being  the  diligence  between  the  balance  of 
10,247/i  9s,  Id,,  due  from  Threlfffl  at  the 
time  the  bond  was  entered  into,  and  the 
aura  of  10,792/.  12*.  lid.,  due  from  Threl- 
lUl  to  the  plaintiA  at  the  thneof  hia  bank- 


ruptcy, and  when  di^  acoount  in  quastioil 
was  dosed. 

iifr.  Stffetmi  CVoar,  on  a  former  day  m 
tfiia  term,  aceordingly  appliedfor  a  rule  atst ; 
and  sidimitted,  b  the  first  platie,  diat  the 
bond  was  idiproperly  stamped ;  as,  if  it  were 
intended  to  secure  saccessive  advances  of 
5,000/.  each,  it  would  reonSre  tkitSL  stamp, 
according'  to  the  stat.  55  'Qeo.  S.  c  184. 
sched.  part  1,  by  which  a  bond,  given  as  a 
sectnrify  fbr  die  repayment  of  any  sum  or 
snmr  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  or  which  might  become 
doe  upon  an  account  current,  togedier  with 
any  stmt  dready  advanced  or  due,  or  widi- 
oot^  tfrthe  caae  ndght  be,  where  tlie  total 
amount  of  the  money  secured,  or  toiie  ulti- 
mately recoverable  thereupon,  should  be 
ancMiam  and  withpoft  any  Inmt,  a  stamp  was 
to  be  imposed  df  25/.  So  here,  as  die  total 
amount  was  imcertain  and  ounnnted,  uto^ 
hdad  coidd  be  taken  to  apply  to  secure  dif- 
ferent attna  of  5,000/.  as  they  might  be 
advanctsd,  the  bond  was  impropetiy  stamp- 
ed widi  a  9/.'  stainp;  aa  \3^mg  given  as  a 
aecmity  for  the  payment  of  a  dranite  and 
certain'  sum  of  money  not  excee<fing  5,000/L 
At  idl  eventii,  as  the  deftndant  aa  surety  for 
ThreHUD  did  not  know  that  10,247/.  9s.  IdL 
waa  due  nom  hnn  to  uie  pnamtiffi  at 
die-  timie  of  executing  the  bond ;  aocord- 
mg  to  the' constnicdon' of  thiit  inatrnment, 
die  smmr  subsequently  paid  in  by  him 
ought  to  be  applied,  in'  tne  first  place,  in 
the  liquidadon  of  the  advances  made  after 
the  exectition  of  the  bond,  and  not  to  the 
debt  pteViously  due  from  Thrdfidl  to  thd 
phundflft;  Although  the  object  of  the  par- 
ties nngbt  have'  l^eii  to  covt!r  a*  running 
Accotmt'  between  the  plainltiflSi  ttid'Threl^ 
fall,  still'  the  condidoA  of  the  bond  was 
applicable  to  fbttire  adtanotfs  onfy,  and  it 
could'  not  be  intended '  to  tbake  the  de- 
fendant' liable  for/the  paymedt  oT-  die  old 
balance-;  and  although,-  aa  betweien  th^ 
plaimifi^  and  ThreHall,  tbey  mlgfat  ap- 
ply sabsequent  payments  in  liqindation  of 
the  old  debt,  still  that  wouM  not  apply  to 
the  defendant  as  surety,  who  was  wholly 
ignonmt  of^  its  existence  at  ^bto  time  he  be- 
came botmd.  TOe-Cotort  were  cKiyrly  of 
q9Shi6n,tihat  the  bond  was  properiy* stamped 
With'  a  9/.  stamp,  as  the  money  seemed,  or 
to  be  iiithnately  recoverable  diereoir,  waa 
limited  not  to  exceed  the  atnn*  of  5i000/., 
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{Mid  the  THlfl  w|iaiiQCQ0riUii|^gm)ted  oii.tW 
last  poiBl  ^y, . 

tnd  8ulmiattQd»  tb^t  i|^  ihei^  imd  Wen  mo 
ipecifi&«p^r9Fi^^^  ixf  tbe  inwM  pfud  siftiNr 
the  ^xeotttipn  of  tb^  bond*  hgr  the  plaintiiffii 
or  ThreUMlf  k^VqvMAiim  of  tbc(  nunt  mib^ 
sequent^  D{lvaiioe4i  4i««Sh  peymenls  mUat 
be  tak^  tp  apfjiy  10  tke.  <dd  MMOinU*  ed* 
cording  to  the  issiaMWi^  priddide  kid 
flown  in  P^f^i^V(?iM><l)^nioie/T..£«iT 
4tr^,  (^).iui(i  JSMniAam.v^  Amote.  (^) 
Here,  it  4?^.  o^tt  ^Hpeac  tl^at  my  e^^prest 
p^ymente  bed  be^.  loedc^ia  liquidiuibaef 
the  old  a^HWuntsQi; ced^oiiQii of>tbe.hiileBCf 
then  due;  nm  Qiu^  it '  b)ei  io^lied  fiw  die 
defendant; ««  siiyiel^»  tfaettbe  oniw  Mmrtie<| 
by  Threl&U' w^ej  tp:  be  ^mliedito  thctad^ 
nances  made  after  die  bond  waa  giif  ea,  id 

Ceference  tp..tb,e.  nrilACtipa  of  the  oti  ban 
ace.  Tbe.  de^qdi^  is^  thcsEe&ro^  liable 
tP  the  iimQiwit.  Qi  ,^idi7M  ^•£wlid'  b|y  the 
jury,  as  b^pg  j(hi  fi^lml  of  hia  vmgasmm 
bility  on  the  bqi^mtbeplaintiffllMidan 
election,  at  aU  ey^«i^  t»,  pb^  tke*  auma 
zemit^d  by  T%ftUift  after  ito  eaeontibni.  l^ 
bia  old  or  new  ^fcpumU 

Mr.  Serfi^mt  Crmtt]  'm  mmar^  of.tb^ 
Tide*  submitted*  jdM  the  pilbciiMMifiiliidbhad 
been estabtiihAd witb? reap^t  tothe si^mkh 
priation  of  memy.aa  betwfeeiLdeblMr  and 
creditor,  were  i9Bf^\kMn  to  tbe  psesent 
Qape,  which  depended  6n  tbe  intentik>n  of 
theplaintiffi(4iaoU%«^  of  the  boiid^  and 
tbe.  d^frndanti  aa^ftWadtng  intbetmeae^ifbftFt 
WHter  of  sure^  fi>ii  IrbmtaU^  ^nd  which 
intent  nuiat  be  ooUarted  fisdm  dwi^iiiiofe  of 
die  inatrumeot^  frOm'  vriiich  it  waa  evident 
that  the  defeodiinl  did  not  mean  !to>becoin0 
security  agaOMt  <%  pa^  but  only  ibc  a  fiituao 
hanking  account,  «to  be  <^ned  faetwe^  the 
plaintiffi  and  ThreUaU*  A  surety  ia  m  the 
nature  of  an  inwuer ;  and  if  to,  aU  die  mlee 
^pUcable  to  eaaes  aa.  between'  the  aaaunstf 
l^ld  assured  niey  be.made  availafaleibr  the 
defendant ;  and  if  iiiy  material  fact  wa&  con<^ 
cealed  from,  bim  at  the  time  of  ^Lecutang 
tiie  bond,  the  phiinti£%joouldnotbe  entitled 
to  recover  as  against  hm^  So,  the  asrne 
good  faith  wfaic^  is  required  towards  ao 
underwriter  must  be..  wteMJaed  with  re« 
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gard  to  a  sm^y ;  tot  eWiari  a  iupiMiemw 
iMTf,  x>r  >«^gg«s<M>  ftirit  "will  AHeid  s  ptoKs^ 
as  ai^insA  ^  former. 

Ig  Piicmih  V.  Bitkepf  (4)  wheie  as:u»» 
DetftiSoated   baniniipt   being  indebted  ito 
tbe  plaintift  h^  refined  to  supply  baii;witii 
gooda»  uidf«a  be  procured  the  guaranda 
of  the  defendant, ;  and  die  bankrupt  bma|{ 
appbtwl  ior,  and  obtained  siicb  guamntast 
the  Jilamtiff,  in  order  to  oover  an  lold^debt 
due  t»  bina.  from,  the  badumpi^  ekarged.bioi 
fo  ^-gsoda  fiimiabed  undcB  the  guarande 
atlameifcorbitaot  late*  and  £w  beyond  tbs 
itQgwIav priae,-r->it waa  hdd dntthe iMmN 
dwH  wmi  ndl  liable  on  his^guacande,  aa  ie 
iKae  a  contrivasice  faetveealhe  pbundffaad 
unoertifieafecd  bankrupt,  ta.coieer  an.  ofti 
dehttdua  fremi  Ae  latter  tQ.diefimaep,ahdof 
iiihidL.di^  defendant  irtaa  iiriaor|uaifited  ae 
this  lime  theguarantie  waB;gnnen»    Ao  bevv^ 
i^:tba  defendane  bad.  knomn  ai  di^  tifse 
tbb  bond  was'  given  that  Thse^iil  mm  m* 
debtedtD  die  plaintiffb^  in  all  pnibabii^lii 
f/mii.  Ant  have  cQterad  mto  ancb  aaeeu* 
rtty  I  and:  it  is  ae.  all  eventa  bat  fin  to 
tnplpoa^  <^'  >■»  aeaaonaUo  mmi  mmVL 
baM  doie.8c^  if  b^  had  knowti  tbatadvfneea 
ifiade  afibtr  the.  bond  was:  entered.intai  wese 
to  be.ai^diedin  the  first  jnstnucoi  toi  the 
bquidatuMLof  the  dddebt^  instead  «i  wof 
fatme  advances,  and  more  eapeaiaBy  ao,  as 
the^  defendant  b^  noknowledgetala'pvtr 
^tdadig  debt.    Tho  aeoital  a£  tko  bond 
feftrcaAonty  Id  future  aerountg ;  and*  as  it 
wis  dier^atatad  that  dm  pmoasd  seen* 
Rtp  sbodldnotpajadiGe  or  amctn&nner 
teanvitppof  tbe.like  natnre*  it  muet^be  pne^ 
i|iiineditbalrtbe  old  balance  waa  to  be  covered 
btyisuchranteeedent  aeearity ;  and  if  it  weve 
nlittso  inttnded^  itaiioald  have  been  80*e9C* 
presaedtias  waadonein  diecaaeofiBedeaAcMM 
yf.Furehtuti  Astwell  therefore  fmni-dleoourse 
of  dealing  betaieen  die  pbuati&  aa  obligee^ 
of.  die,  bMid,  and  Tbrelfall  as  die  prinei- 
pal,:as.  on.  the  intent,  of  thQ  pavdeoy  ihe 
defendant  m».  surety  oonld*  only  intend  td 
B^ake  bimfself'liable  for  a  fiituse account,- 
anlnotito  afayi-gane  debt, 

Bp.  tbt.  CaitrL  —  It  has  been  indbced 
for  the  defendant,  diat  his  lialHlky  topay 
the  sum  now  sou^t  to  be  veoovered,  mmtr 
dependionstbeiiniention  of  tbe  parties,  wiaeir 
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ean  only  be  ooUected  from  the  wkoleof  the 
bondy  and  this  is  tlie  only  ground  on  which 
the  verdict,  found  by  the  jury,  can  possibly 
be  reduced  or  disturbed.  If  it  could  be 
collected  on  the  fiuse  of  that  instrmnent,  that 
the  sums  paid  by  Threllall  after  it  was 
executed,  should  be  applied  to  the  new  ac- 
count, and  no  part  of  it  appropriated  in 
liquidation  of  the  old  balance,  the  rule  for 
redudnff  the  verdict  must  be  made  abso* 
lute.  Ko  .ach  agnement  however  appem 
on  the  fiice  of  the  bond,  but  the  contrary ;  for 
it  is  not  reaacHiabb  to  suppose,  that  the 
plaintiffs  meant  to  have  entered  into  audi 
an  agreement,  or  to.  accept  of  the  defendant 
as  a  sure^  on  such  terms ;  lor  if  they  had 
so  intended,  the  amount  of  the  balance  struck 
previously  to  the  execution  of  the  bondy 
might  never  have  been  paid  off*;  and  in 
the  absence  of  any  agreement,  as  to  the 
appnqpriation  of  subsequent  payments  hf 
the  principal,  it  is  quite  clear  that  die 
piaintiA  had  a  nght  to  i^ply  them  in 
the  first  instance  in  liquidation  of  the  old 
balance,  and  not  carry  them  to  the  new  ac- 
count ;  and  if  this  be  so,  there  is  an  end  of 
the  question :  for  if  the  phuntiflb  intended 
to  mye  up  the  old  debt  altogether,  they 
would  have  had  no  remedy  against  4'hrel- 
foil,  except  by  arresting  him  for  the  amount 
of  the  babnce  then  due.  The  bond  in 
question  recites  that  Threlfoll  had  a  pre- 
vious banking  account  with  the  nbinttffii, 
as  obligees,  and  that  the  defenoant  had 
agreed  to  join  him  in  the  bond  on  the 
eonditioBa  therein  <^**»*»t»nH  ;  and  it  was 
then  stated,  that  it  bad  been  expressly 
agreed  that  such  bond  should  not  in  any 
view  prejudice  or  affect  a  certain  bond, 
previously  executed  and  given  by  Threl- 
lall to  the  obligees  and  their  late  part- 
ner, but  that  all  rights  and  remedies  by 
virtue  thereof,  should  remain  in  full  force 
and  .eflfect.  It  therefore  appears,  that 
the  bond  in  question  was  not  mtended  to 
prejudice  the  former  securi^,  but  that 
it  was  still  to  stand  in  force  ;  and  al- 
though it  is  not  quite  clear  that  the  plain- 
ti£b  were  stiU  entitled  to  sue  upon  it,  yet 
there  is  no  agreement,  that  mmiies  subse- 
quently received  by  the  obligees,  should 
not  be  applied  in  discharge  of  the  old  debt: 
and  it  appears,  that  when  the  pavments  were 
made,  nothing  was  said  as  to  which  account 
they  were  to  be  applied;  and  if  so,  it  is 


mmifest  that  the  obligees  bad  a  rij^t  to 
appnmriate  them  to  &e  old  debt.  The 
only  cufficulty  then  is,  as  to  die  liabflity  of 
the  defendant  as  surety ;  for  if  tbb  were  a 
case  as  between  debtor  and  creditor,  there 
can  be  no  doubt  as  to  the  plaintiff's  right 
to  apply  the  subsequent  payments  to  the 
old  bdance ;  and  it  is  now  too  late  to  shake 
the  authorities  on  whidi  that  princiide  has 
been  established,  which  was  most  clearly 
kid  down  m  Ckifiom^g  cue,  and  recognized 
and  confinned  m  Bodenkam  v.  Fwchat. 
Here^  however,  the  jUtaadtS^  were  bankers, 
and  had  a  rig^t,  aeoording  to  established 
practice,  to  apply  payments  made  by  a 
customer,  to  an  old  debt,  if  no  specific  ap- 
propriatioa  was  made  bf  the  perty  remit- 
ting,  and  it  uipears  that  die  accounts  most 
have  been  blended :  one  foot  is  extremdy 
strong  against  the  defendant,  VIS.  that  Thrd- 
fidl,  Us  principa],  agreed  to  such  an  a|^ili- 
cation  of  these  payments,  as  his  ludf  yeariy 
accounts  were  bahneed  and  settled,  and  he 
received  voudiers  accotdiqgly ;  and  he  must 
conseqiiendy  have  seen  v^en  die  first  hal^ 
year's  voudiers  wiere  sent  in,  that  die  remit- 
tances made  subsequendy  to  die  bond,  had 
been  uipKedby  the  plaintiffii  in  liquidation  of 
die  old  balance.  If,  thersfore,  the  princqial 
consented  tosudi an appropriatioB,  and  that 
diesums  paid  in  should  not  be  applied  to 
the  new  debt,  there  is  an  end  of  the  ques- 
tion, iar  he  had  a  dear  rig^t  of  option,  as 
to  the  account  to  which  tMyiriioiM  be  ip* 
plied,  and  over  which  the  surety  could  haie 
no  control,  unless  bv  an  express  agrecnent 
at  the  dme  the  bond  was  entered  into^  and 
which  cannot  be  coUeded,  or  even  inferred 
tohave  existed  fitmi  any  diing  diat  appeals 
on  the  fiure  of  it.  The  cese  t^^FUtdek  v. 
Biihop  does  not  appear  to-be  applie^le  to 
the  present,  as  it  turned  upon*  a  dtflereat 
tninsaction  as  between  debtor  and  creditor; 
the  whole  of  which  was  intended  to  operate 
as  a  firaud  upon  the  snre^,  whflst  here  there 
is  no  reason  to  impute  any  firaud  to  dbe 
plaindflb,  nor  is  there  any  room  for  sndi  it 
presumption,  as  fiHind  at  the  trial,  it  hes 
been  said,  however,  that  the  aure^  in  das 
case  must  be  considered  as  standii)|^  in  Ae 
situation  of  an  mderwriter ;  or  Aat  dK  «h 
dertaking  in  this  case  may  be  considered  as 
analogous  to  that  inthecaaeof  anionttanee, 
in  which,  according  to  the  doctrine  of  Lord 
MansfieU,  the  transaction  isfnst  alws^  be 
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uberrima  /ides ;  but  his  Lordship,  when  he 
Ud  down  that  poMtion,  quoted  die  nwxim, 
aliud  est  tacere  aUud  celare.  That,  how- 
ever, cannot  apply  to  the  present  case,  as 
there  was  nothing  like  fraud  or  an  improper 
ocmoeafanent ;  if  were  had,  it  might  have  been 
pleaded,  and  the  defendant  would  have  been 
entitled  to  hip  rehef.  On  the  contrary,  it 
appears  to  us  that  the  bond  was  given  for 
the  continuance  of  an  old  banking  account : 
the  plaintiffii  had  a  debt  outstanding  against 
the  principal  as  their  customer,  and  had 
biUs  of  his  in  their  hands,  which  they  might 
afterwards  be  called  on  to  pay;  and  according 
to  the  well  known  practice  existing  between 
bankers,  future  payments  are  not  carried 
on  in  account,  until  the  old  balance  has 
been  either  liquidated  or  secured.  There 
aj^ars  to  have  been  no  injustice  in  this 
case,  and  more  especially  so,  as  it  must  be 
inferred,  that  the  surety  is  liable  in  con* 
formity  to  the  terms  of  the  bond,  and  is 
therefore  not  entitled  to  any  favour  or  in- 
dulgence. Had  the  bond  clearly  stated  upon 
the  fiure  of  it  the  existence  of  the  former 
balance,  there  could  have  been  no  difficulty ; 
but  as  the  case  now  stands  this  rule  must  be 

Discharged* 

Mr.  Serjeant  Crass  then  moved  in  arrest 
of  judgment,  on  the  ground  that  the  plain- 
ti£&  were  not  to  allow  Threlfall  to  draw,  or 
that  they  should  be  liable  to  pay  more  for 
him  than  5,0001.  at  one  time  in  the  whole ; 
and  yet  it  was  alleged  in  the  replication,  in 
which  a  breach  of  the  condition  was  assigned, 
that  the  sums  advanced  and  paid  by  them 
to  him,  amounted  to  a  sum  exceeding  5,000/. 
to  wit,  35,000/. ;  and  if  the  advances  were 
to  be  confined  to  5,000/.  the  principal  might 
never  have  been  involved  in  difficulty,  and 
the  defendant,  as  his  surety,  never  been 
called  on.    But^—  - 

The  Cmart  hdd,  that  there  was  nothing  in 
the  objection,  it  being  dear,  from  the  terms 
of  die  bond,  that  whatever  sums  the  plain- 
tiffs, as  bauakeTB,  might  think  proper  to 
advance,  the  defendant  would  pay,  or  cause 
himself  to  be  liable  for,  or  contribute  to- 
wards indemnifying  them,  to  the  extent  of 
5,000/.  The  rule,  therefore,  as  to  the 
arrest  of  judgment,  was 

Refused. 


13.  S 


PIKE   V.    CARTER. 


18£o. 
May  13. 

An  action  of  trespass  does  not  lie  against 
a  magistratef  for  any  thing  done  by  him  m 
the  discharge  of  his  duty,  unless  his  attention 
be  called  to  all  the  facts  necessary  to  enable 
him  to  form  a  judgment  as  to  the  course  he 
ought  to  have  pursued^  when  he  was  called 
upon  to  act.  JVhere^  therefore^  the  treasurer 
of  a  benefit  society  brought  trespass  against 
a  magistrate  for  signing  a  warrant  ofdks" 
tresSf  under  which,  monies  collected  from  the 
society  t  and  vested  in  the  plaintiff  as  treasurer , 
were  forcibly  taken  from  his  custody ;  and  it 
appeared  that  an  order  of  magistrates  having 
oeen  signed  for  the  relief  of  a  member  m 
^  pursuance  to  the  statute  33  Geo.  3.  c.  54. 
s.  15,  the  treasurer  appeared  to  answer  the 
matters  of  the  complamt,  wlach  was  heard  on 
oath,  but  he  made  no  defence : — Held,  that 
trespass  could  not  be  maintained  against  the 
magistrate f  for  signing  a  warrant  of  distress 
in  pursuance  of  such  order,  as  his  jurisdic^ 
tion  to  act  was  not  questioned  at  the  time,  nor 
was  a  rule  of  the  society  presented  to  his 
notice,  whereby  disputes  between  the  members 
were  to  be  referred  to  arbitration,  and  which 
was  confirmed  by  the  16</i  sec.  of  the  stat. 
S3  Geo,  3.,  which  made  such  award  binding 
and  conclusive  on  all  parties,  without  being 
subject  to  the  control  of  the  tnagistrates. 

This  was  an  action  of  trespass  for  seizing 
the  plaintiff,  and  taking  his  money* 

Plea — Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice 
Abbott,  at  the  last  Summer  assizes  for  the 
county  of  Southampton,  a  verdict  was 
found  for  the  plaintiff,  by  consent,  damages 
6/.  14«.  6d.,  subject  to  the  opinion  of  the 
Court,  on  the  following  case.— The  plain- 
tiff, at  the  time  of  the  trespass  was,  and 
still  is,  the  treasurer  of  a  friendly  society, 
called  "  The  General  Benefit  Society," 
holding  its  meetings  at  Portsea,  within 
the  borough  of  Portsmouth ;  and  the  de- 
fendant was  a  justice  of  the  peace  of  that 
borough. 

The  General  Union  Benefit  Society  was 
instituted  in  the  year  1818  ;  and  the  rules 
of  this  society  (which  were  to  be  considered 
as  part  of  the  case,  and  referred  to,  if  ne- 
cessary,) were  allowed,  and  confirmed  at 
the  general  quarter  sessions  of  the  peace, 
holden  in  and  for  the  county  of  Southamp- 
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ton,  at  Winchester,  on  the  Soth  October  in 
that  year.  Among  these  rules  was  the 
following : — 

"  In  order  to  settle  any  case  in  dispute 
between  this  society  and  any  of  its  members, 
their  executors,  administrators,  or  other 
person  or  persons  claiming  under  any  mem- 
ber or  members,  relating  to  the  breach  of 
any  clauses  of  these  regulations,  or  the  with- 
holding of  the  benefit,  or  expelling  any 
member  from  the  society,  or  on  any  other 
account; — it  is  hereby  finally  agreed,  that 
the  dissatisfied  party  or  parties  shall  have 
such  case  fairly  arbitrated,  upon  leaving  no- 
tice at  the  society  house,  widiin  two  months 
afler  such  dispute  or  notice  of  expulsion, 
if  such  dissatisfied  party  or  parties  live 
more  than  three  miles  from  die  society 
house ;  but  if  such  dissatisfied  party  or 
parties  live  more  than  three  miles  from  the 
society  house,  then  within  three  months 
afler  such  dispute  or  notice  of  expulsion  ; 
and  for  that  purpose  such  dissatisfied  party 
or  parties  shall  choose  three  persons,  who 
are  members  of  this  society,  and  the  audit 
or  general  committee  shaU  choose  three 
other  members  of  this  society  ;  and  the  six 
members  so  chosen,  or  tlie  majority  of 
them,  shall  appoint  three  more  members  of 
this  society,  which  nine  members  so  ap- 
pointed, shall  act  as  arbitrators,  and  meet 
and  consider  the  case  in  dispute,  within  one 
month  from  the  time  the  notice  of  such 
arbitration  was  so  left  at  the  society  house. 
And  whatever  award,  order,  or  determina- 
tion shall  be  made  by  the  said  arbitrators, 
or  the  major  part  of  tliem,  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be 
final  to  all  intents  and  purposes,  without 
appeal,  or  being  subject  to  the  control  of 
two  or  more  justices  of  the  peace,  provided 
such  an  award  be  made  in  writing  by  the 
said  arbitrators,  or  the  major  part  of  them, 
within  one  hour  next  after  such  case  shall 
be  determined.  Any  person  desiring 
his  case  to  be  arbitrated,  shall  deposit  in 
the  hands  of  the  treasurer,  10*.  6d. ;  and 
in  case  such  arbitration  shall  be  given  in 
his  favour,  the  lOs.  6d,  shall  be  returned, 
and  the  expenses  paid  by  the  society  :  but 
if  the  case  is  decided  against  him,  the  ex- 
pense shall  be  paid  fi-om  the  deposit." 

In  1818,  one  Thomas  Spraggs  was  ad- 
mitted a  member  of  this  society,  and  in 


September  18£3,  he  having  then  been  &r 
some  months  in  the  receipt  of  relief  firom 
the  society,  applied  for  further  relief  which 
was  refused  on  the  ground  of  an  aUegecl 
violation  by  him  of  one  of  the  niks  of  the 
society.  In  consequence  of  this  jrefusal, 
he  upon  two  several  occaaioDS  applied  to 
-the  magistrates  of  Foritmouth^  who  hav- 
ing duly  sammoned  the  officers  of  the  so- 
ciety, made  two  several  orders  for  kis  rv- 
lieff  (to  be  referred  to^  if  necessary^  at  part 
of  the  case,)  which  orders  not  having  been 
complied  with,  the  defendant  as  a  magi- 
strate, signed  two  several  warrants  of  dis- 
tress, under  which,  money  collected  from 
the  society,  and  vested  in  the  jdaintifir  as 
treasurer,  was  on  the  6th  of  December 
1823,  and  the  27th  of  February  1824,  for- 
cibly taken  from  a  box  in  the  custody  of 
the  plaintiff,  as  such  treasurer  of  the  society. 
On  the  10th  of  April  1824,  the  plaintiff^ 
his  attorney  gave  the  defendant  a  notice, 
duly  signed  and  indorsed,  according  to  the 
statute  in  that  behalf;  and  on  the  12th  of 
May  1824,  the  present  action  was  com- 
menced by  suing  out  a  writ  in  this  court. 
At  the  trial  no  evidence  was  offered  on 
either  side,  but  it  was  agreed  between 
counsel,  that  the  admissibility  of  any  of 
the  evidence  should  lie  open  to  argument 
on  the  case.  The  question  for  tlie  opinion 
of  the  Court  was,  whether  this  action  could 
be  maintained.  If  they  should  be  of  opi- 
nion that  it  could,  then  the  verdict  was  to 
stand  ;  if  not,  a  ^verdict  was  to  be  entered 
for  the  defendant. 

The  case  came  on  for  argum^it  on  a 
former  day  in  this  term,  when  Mr.  Seij. 
Bosanquet  for  the  plaintiff  submitted,  that 
by  the  terms  of  the  rule  of  the  society,  as 
stated  in  the  case,  and  connected  with  the 
statute  33  Geo.  3.  c.  d4,  the  defendant  had 
no  jurisdiction  as  a  magistrate  to  issue  the 
warrants  of  distress,  as  the  society  itself 
was  entitled  to  proceed  in  a  summary  way 
in  cases  of  complaint,  and  that  their  award 
should  be  conclusive  in  cases  of  dispute 
between  the  parties.  The  1 5th  section  of 
the  statute,  33  Geo.  3.  (1)  gives  a  juiiadie- 


(1)  By  which  it  is  enacted,  that  if  aay 
of  Bttch  society  shall  think  himself  aggrierwl  byaa^ 
act  done  or  omitted  to  be  done  by  so^  SOGiety*  or 
any  person  acting  under  them,  it  shall  be  kwm  fsr 
two  or  more  justices  near  the  place  where  loch  aodei^f 
shall  be  established,  on  complaiat  aaado  a|na  mi 
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tion  to  magistrates^  in  case  any  member  of 
a  benefit  society  shall  consider  himself  ag- 
grieved by  any  act  done  or  omitted  to  be 
done  by  such  society.  But  the  1 6th  sec.  (2) 
expressly  provides  for  this  case,  and,  as 
connected  with  the  rule  by  which  all  dis- 
putes were  to  be  referred  to  arbitration, 
altogether  excluded  tlie  jurisdiction  of  the 
defendant  from  acting  in  the  present  case. 

It  M  important  to  societies  of  this  descrip- 
tion, that  litigation  should  be  avoided ;  and 
provisions  are  accordingly  made,  constitut- 
ing a  jurisdiction  within  themselves,  and 
unknown  to  the  rules  of  common  law.  The 
legislature,  in  passing  the  statute  in  question, 
did  not  contemplate  that  disputes  arising 
between  members  of  a  society  of  this 
description  should  be  settled  as  in  other 
cases ;  and  although  a  general  provision  is 
therein  contained,  giving  magistrates  a  sum- 
mary jurisdiction  in  some  cases,  yet  the 

or  affimiadon,  to  issue  their  laxnmons  to  the  presi- 
dents,  stewmrds,  or  other  officers  of  such  society,  or 
one  of  them,  in  case  such  complaint  shall  be  made 
against  sach  society  collectiTely  ;  and  in  case  it  be 
made  against  any  pexson  appointed  to  such  office, 
then  to  summon  such  person  to  appear  before  such 
justices,  at  a  time  and  place  to  be  named  in  such 
summons,  and  also  to  summon  at  the  same  time  and 
place,  if  there  be  occasion,  all  persons  who  shall 
appear  to  such  justices  to  have  the  custody  of  the 
rules  of  such  society  ;  and  such  justices,  at  the  time 
and  place  named  in  such  summons,  whether  the 
person  summoned  fhall  or  shall  not  appear,  on  proof 
upon  oath  or  affirmation  of  such  summons  being 
served,  or  left  at  his  abode,  shall  proceed  to  hear 
and  determine,  in  a  summary  way,  the  matter  of 
such  complaint,  according  to  the  meaning  of  the  rules 
of  such  society,  confirm^  by  the  justices  according 
to  this  act,  and  shall  make  such  order  therein  as  shall 
seem  just,  which  shall  be  final,  and  not  subject  to 
appeal,  or  to  be  moved  into  any  Court  of  Record  at 
Westminster. 

(2)  By  which  it  is  enacted,  that  if  provision 
shall  be  made  by  one  or  more  of  the  general  rules  or 
orders  of  any  such  society,  and  confirmed  as  requir- 
ed by  the  act,  for  a  reference  by  arbitration  of  any 
matter  in  dispute,  between  any  such  society,  or  any 
person  or  persons  acting  under  them,  and  any  indi- 
vidual members  thereof,  the  matter  so  in  <uspate 
shall  be  referred  to  such  arbitrators  as  shall  be 
named  and  elected,  in  such  manner  as  shall  be  pre- 
scribed by  such  general  rules  or  orders,  and  whatever 
award,  order  or  determination  shall  be  made  by  the 
said  arbitrators,  or  the  major  part  of  them,  according 
to  the  true  purport  and  meaning  of  the  rules  and 
otdera  of  such  society,  confirmed  by  the  justices  ac- 
cording to  the  directions  of  this  act,  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be  final  to  all 
intents  and  purposes,  widiout  appeal,  or  being  subject 
to  thf  contrbul  of  two  or  more  justices  of  the  peace, 
in  the  manner  thereinbefore  prescribed." 


following  section  provides  that  a  domes* 
tic  forum  shall  be  established,  by  which 
all  matters  in  dispute  between  the  society^ 
or  any  individual  members  thereof,  may  be 
adjusted  and  concluded  without  being  sub-* 
ject  to  the  control  of  magistrates  as  pre- 
scribed in  the  previous  section  of  the 
statute.  The  sixteenth  section  expressly 
enacts  that  matters  in  dispute  shall  be  re- 
ferred, and  that  the  award  shall  be  binding 
and  conclusive  on  all  parties.  It  is  therefore 
peremptory  in  its  terms,  as  the  word  **may" 
is  nor  introduced  in  any  part  of  the  clause, 
and  consequently  ousts  the  jurisdiction  of 
the  magistrates,  as  the  award  is  to  be  final 
to  all  intents,  and  even  without  appeal.  It 
must  be  therefore  taken  in  this  case,  as  if 
the  15th  section  had  not  been  introduced 
into  the  statute,  or  as  though  it  had  never 
existed,  as  the  rule  of  the  society  was  made 
for  the  specific  purpose  of  embracing  the 
terms  of  the  16th ;  and  whether  it  be  a 
prudent  or  beneficial  rule  cannot  now  be 
discussed.  When  each  individual  becomes 
a  member,  he  subjects  himself  to  all  the 
rules  of  the  society,  and  which,  it  must 
now  be  taken,  were  duly  confirmed  by  ma- 
gistrates, according  to  the  direction  of  the 
statute ;  and  such  rules,  when  so  confirmed, 
are  not  merely  optional,  but  expressly  bind- 
ing on  each  of  the  members.  If  a  person 
desiring  his  case  to  be  arbitrated,  shall  not 
deposit  half-a-guinea  in^  the  hands  of  the 
treasurer,  according  to  the  terms  of  the 
rule,  it  is  quite  clear  that  he  cannot  after- 
wards apply  to  a  magistrate,  as  the  mode 
and  period  of  appeal  are  limited,  and  do 
not  extend  to  any  case  where  an  appellate 
jurisdiction  is  given  by  the  terms  of  the 
statute,  as  connected  with  tlie  rules  of  the 
society.  The  reference  to  arbitration  is 
not  merely  founded  on  an  express  rule 
oi;  regulation,  but  is  sanctioned  by  a  legis- 
lative enactment  made  for  the  benefit  of 
societies  of  this  description,  and  to  whom 
express  powers  and  privileges  arc  given.  It 
is  quite  clear  that  such  a  provision  is  neither 
illegal  nor  unreasonable,  and  the  Court  will 
therefore  sanction  it,  unless  it  be  directly 
contrary  to  law ;  and  if  two  partners  agree 
to  refer  matters  in  difference  between  them 
to  a  tliird  person,  it  would  not  only  be 
sufficient  but  binding  on  them  to  do  so: 
and  here,  where  a  person  becomes  a  mem- 
ber of  the  society  in  question,  he  must  be 
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taken  to  do  so  Toluntarilyi  and  rouat  horn 
that  moment  confbnn  himself  to  their  rules 
and  regulations. 

Mr,  Serj.  Wilde  for  the  defendant,  insis- 
ted that  the  jurisdiction  of  the  defendant  had 
not  been  excluded  by  the  16th  section  of 
the  statute,  unless  the  award  had  been  duly 
made  and  confirmed ;  and  although  it  has 
been  said  that  the  object  of  the  legislature 
was  to  prevent  or  exclude  litigation,  still  the 
statute  must  receive  a  general  construction: 
and  it  cannot  be  contended  for  a  moment} 
that  the  members  of  the  society  being  em- 
powered to  decide  questions  among  them- 
selves, can  be  so  little  interested  as  magi- 
strates, who  would  protect  the  rights  of  each 
individual  member,  and  make  ^och  order, 
on  complaints  being  brought  before  them,  as 
they  might  deem  to  be  expedient  and  just. 
Here  the  defendant  was  not  excluded 
from  making  such  an  order,  or  signing  a 
warrant  of  distress  to  enforce  it,  unless  an 
award  had  been  actually  made  under  the 
16th  section  of  the  statute — and  even  if  it 
had  been,  and  were  bad  in  law,  the  rule  of 
the  society  on  which  it  was  founded  could 
not  be  supported.  Persons  who  become 
members  of  societies  of  this  description, 
thereby  seek  to  provide  themselves  with 
daily  bread  in  times  of  sickness  and  distres^i, 
and  the  rdief  afforded  them  should  be 
speedy  and  prompt :  and  if  they  were  obli- 
ged to  wait  until  the  arbitrators  had  made 
their  award,  the  relief  for  which  they  ap- 
plied might  come  too  late.  And  although 
by  the  terms  of  the  rule,  the  award  was  to 
be  binding  and  conclusive,  still  it  did  not 
prevent  the  party  from  going  before  a 
justice  of  the  peace,  as  the  halS-guioea  re- 
quired to  be  deposited  in  the  hands  of  the 
treasurer,  previously  to  his  case  being  arbi- 
trated, might  be  more  than  he  required  for 
his  immediate  wants.  He  had  therefore  a 
right  to  elect  whether  he  would  go  before 
the  arbitrators  or  not ;  and  it  woidd  be  too 
much  to  say  that  he  should  be  compelled  to 
do  so,  when  such  reference  was  to  be  made 
to  persons  who  were  themselves  members 
of  the  society.  If  the  regulation  be  con- 
trary to  law,  or  does  not  fall  expressly  within 
the  IGth  section  of  tlie  statute,  it  is,i)ltoge- 
ther  bad,  and  cannot  be  supported ;  and  as 
a  member  of  the  society  cannot  have  his 
case  arbitrated  until  he  has  deposited  a 
certain  sum  of  money,  and  as  ue  award 


when  made  is  to  be  condnaive  on  aU  pv- 
ties,  and  final  to  all  intents  and  purpoaes } 
still  a  party  is  not  to  wait  for  one  month 
from  the  time  the  notice  of  arbitratton  wis 
left  at  the  house  of  the  society,  when  lit 
requires  immediate  relief^  or  a  weekly  sum 
to  be  paid  him  £ot  his  subsistence  and  gup- 
port.  Besides,  in  the  regulation,  it  is  not 
stated  how  the  award  is  to  be  enforced,  or  at 
what  time  the  whole  of  the  nine  members  are 
to  make  their  award,  or  whether  they  may 
examine  the  parties  before  them  or  not*  It 
is  evident  that  by  delay  a  member  would 
be  denied  that  justice  which  oi^ht  to  be  af- 
forded him :  and  in  Sharp  v.  Warren^  (S) 
it  was  held,  that  the  statute  33  Geo.  3.  c.  64. 
B«  8,  giving  a  summary  remedy,  thou^  in 
terms  apparently  prescribing  such  remedy, 
is  cumulative,  and  does  not  take  away  the 
previous  right  to  sue  by  action  at  law. 
So  -here,  alUiough  the  members  of  the  so- 
ciety might  arbitrate  cases  in  dispute  be- 
tween them,  still,  if  such  award  has  not  been 
made  and  acted  on,  it  does  not  exclude  the 
jurisdiction  of  the  magistrates  under  the 
15  th  section  of  the  statute—* 
Cur  ado.  vtdL 

Lord  Chief  Justice  Best  now  delivered 
the  judgment  of  the  Court,  and  after  read- 
ing the  whole  of  the  case,  which  he  stated 
was  necessary,  in  order  to  render  the  con- 
clusion to  which  they  ha4  arrived  intelli- 
gible ;  adverted  to  the  orders  of  the  magi- 
strates appended  to  the  case,  Ofui  whach 
were  to  be  referred  to,  if  necessary ^  as  form-' 
ing  part  of  it.  He  then  observed,  that  it 
was  only  necessary  to  advert  to  one  foct 
which  appeared  on  the  face  of  these  orders, 
viz.  that  when  the  parties  were  first  sum- 
moned before  the  magistrates  to  show  cause 
why  the  following  orden  relating  to  Spraggs 
should  not  be  made,  viz.  the  first,  that  he 
might  be  reinstated  as  a  member  of  the 
society ;  and  secondly^  that  he  might  be  al- 
lowed a  weekly  allowance  by  way  of  idirf: 
that  on  the  first  of  these  orders  it  ms 
merely  stated  that  two  of  the  officers  of  Ae 
society  attended  on  its  behalf,  the  one  m 
person,  the  other  by  attorney,  and  made  m 
defence ;  although  it  is  stated  on  the  &ee  of 
such  order,  that  tlie  magistrates  heard  Ai 
information  on  oath,  and  that  on  the  secant 
summons,  although  the  same  offiosi* 

(3)  6  Fiice,  X3U 
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summoned,  they  did  not  attend,  nor  any 
one  on  behalf  of  the  society,  bnt  that  the 
charge  was  again  proved  on  oath.  Under . 
these  circumstances,  it  is  not  necessary  for 
the  Court  now  to  decide,  whether  Spraggs 
was  bound  to  have  applied  for  an  arbitra- 
tion according  to  the  rule  of  the  society,  or 
whether  it  was  imperative  on  him  to  have 
done  ao  or  not.  This  action,  therefore, 
cannot  be  maintained,  on  the  grounds  that 
trespass  will  not  lie  against  a  public  officer 
for  any  thins  which  he  might  have  been 
called  on  to  £>  in  discharge  of  his  duty,  un- 
less the  facts  necessary  to  enable  him  to  form 
a  judgment  were  presented  to  him  at  the 
time ;  and  here,  it  appears  that  no  defence 
was  made  on  the  part  of  die  society,  nor 
did  the  officers  who  attended  on  its  behalf 
call  his  attention  to  the  articles,  or  particular 
rule  by  which  arbitrations  were  to  be  ap- 
pointed ;  but  it  is  merely  stated  on  the  &ce 
of  the  order,  thai  they  made  90  defence. 
It  would  be  a  great  hardship,  as  well  as  a 
violation  of  a  rule  of  law,  if  a  magistrate 
acting  in  his  public  duty  as  such,  should  be 
entrapped,  so  as  to  make  him  a  trespasser, 
unless  he  were  made  acqudnted  with  all  the 
previous  circumstances  of  the  particular  case 
under  which  he  was  called  on  to  act ;  for, 
in  order  to  render  him  a  trespasser,  the 
particular  grounds  of  complaint  and  defence 
should  be  expressly  stated  to  him  at  the  time. 
On  looking  at  the  statute  SS  Geo.  S.  c  54, 
on  which  the  present  question  arises,  it 
might  have  been  considered  good  policy  to 
encourage  societies  of  this  description,  but 
it  may  fairly  be  presumed,  that  the  pro- 
posers of  the  measures  therein  contained, 
have  since  altered  their  opinion,  when  it  has 
been  found,  that  so  far  from  its  having 
tended  to  relieve  poor  and  indigent  persons 
who  had  contributed  to  the  funds  of  such 
societies  the  produce  of  their  hard  earnings, 
as  a  provision  against  infirmity,  sickness,  and 
disease,  they  should  find  that  the  finances 
liad  been  frequendy  dissipated  in  useless  lid- 
flation,  or  improvidendy  or  foolishly  squan- 
dered away,  or  in  other  terms,  that  those 
poor  and  needy  members  who  had  contri- 
buted their  mites  to  fill  the  cofibrs  of  the 
society,  on  an  application  to  its  funds,  from 
which  they  might  expect  to  obtaiii  relief, 
would  find  the  box  of  the  treasurer  empty, 
and  the  whole  of  dieir  contributions  entirely 
dissipated  and  withdrawn. 


By  the  15th  section  of  the  statute,  how- 
ever, magistrates  have  a  general  jurisdiction 
to  act  or  interfere  in  the  cases  of  all  socie- 
ties, whose  rules  have  been  confirmed  ac- 
cording to  the  provisions  of  that  statute ; 
but  the  16th  section  raises  a  construction 
so  as  to  take  it  out  of  the  jurisdiction  of  ma- 
gistrates, or  to  set  up  an  exception,  where : 
die  rules  of  the  society  contain  a  clause 
or  provision  fi^r  a  reference  by  arbitration 
of  any  matter  in  dispute,  between  any  such 
sode^  or  any  individual  members  thereof, 
and  mat,  when  the  matter  so  in  dispute 
shall  be  referred,  and  the  award  made  by 
die  arbitrators,  it  shall  -be  binding  and 
conclusive  without  appeal,  or  being  subject 
to  the  control  of  the  magistrates,  in  the 
manner  previously  prescribed  in  that  statute. 
It  is  quite  dear  that  by  the  15th  section, 
the  magistrates  have  such  a  general  juris- 
diction; and  although  the  16th  establishes 
an  exception,  yet  when  a  person  wishes  to 
take  advantage  of  it,  he  must  show  that  his 
case  fiJls  expressly  within  it.  Here,  if  the 
treasurer  or  officers  of  the  society  had  pro- 
duced before  the  magistrate  the  rule  in 
question,  which  enabled  them  to  refer  their 
disputes  to  arbitration,  it  would  be  for  him 
to  determine,  whether  in  itself  it  was  so 
condusive  and  binding  as  to  deprive  him  of 
his  jurisdiction  :  but  it  appears  that  no  de- 
fence was  made,  nor  was  the  attention  of 
the  magistrate  called  to  the  effect  or  ope- 
ration of  the  rule,  nor  to  the  denial  of  his 
jurisdiction  to  act  in  this  particular  case, 
but  to  the  information  only  which  was 
made  before  him  on  oath.  If  the  rule  of  the 
sodety  might  be  considered  as  forming  part 
of  the  general  law  of  the  land,  a  magistrate 
)  acting  as  such,  would  be  bound  to  take 
notice  of  it,  but  it  cannot  be  contended  for 
a  moment  that  he  was  obliged  to  be  ac- 
quainted with  a  private  regulation  of  a  so- 
ciety of  this  description.  If  the  statute 
had  not  been  passed,  or  he  had  pleaded  his 
general  jurisdiction  to  act  under  the  15  th 
section  of  the  statute,  according  to  the  rules 
and  regulations  of  the  society,  confirmed 
by  the  magistrates  and  enrolled  at  the  ses- 
sions ;  and  that  the  applicant,  Spraggs,  had 
made  a  complaint,  and  that  he  had  adjudi- 
cated on  it ;  the  plaintifiTmust  have  replied 
by  setting  out  the  j-ule  or  regulation  of  the 
society  with  respect  to  the  award,  and  that 
the  defendant  had  due  notice  of  such  rule. 
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There  is  a  wide  diflerence  where  an  excep- 
tion 18  contained  in  a  general  clause  of  a 
statute  or  not — ^if  it  he,  it  need  only  be  ne- 
gatived ;  and  if  it  be  not,  no  notice  what^ 
ever  is  required  to  be  taken  of  it ;  the  only 
difference  is  in  respect  of  proof,  and  if  this 
be  so,  the  plaintiff  would  have  been  left  to 
estabhsb  that  exemption  by  proof,  which 
he  now  claims  only  under  a  particular  ex- 
ception. This  may  be  assimilated  to  the  case 
of  a  privileged  person,  who  on  being  arrested 
omits  to  state  that  he  is  privileged,*  or  does 
not  inform  the  officer  of  the  ground  of  his  ex- 
emption at  the  time ;  and  in  such  a  case,  it  is 
quite  clear  that  he  cannot  bring  an  action  of 
trespass  against  the  officer.  So,  if  a  person 
be  exempt  from  an  arrest  on  the  ground  of 
his  residing  within  the  ambit  of  a  local  ju- 
risdiction, he  cannot  maintain  an  action 
against  the  officer  arresting  him,  unless  he 
had  apprised  him  at  the  time  that  he  was' 
privileged  on  account  of  such  residence.  So 
if  a  person  be  exempted  from  servii^  a 
particular  office,  and  on  being  called  before 
a  magistrate  to  show  cause  why  he  refuses 
to  do  so ;  if  he  does  not  inform  htm  of  the 
ground  of  his  exemption,  he  cannot  maintain 
an  action  against  the  magistrate  who  orders 
proceedings  to  be  taken  against  him  in 
consequence  of  such  refusal.  If  there  were 
no  decision  on  this  point,  it  appears  to  us 
that  the  present  action  cannot  be  maintain- 
ed, either  on  general  principles  or  by  com- 
mon sense  or  justice ;  but  in  the  case  of 
Lawther  v.  The  Earl  of  Radnor^  (3)  where 
the  question  arose  on  the  statute  20  Geo.  2. 
c.  19.  givingmagistrates  jurisdiction  to  de- 
termine differences  between  masters  and 
servants  in  husbandry,  and  other  labourers, 
respectinff  wages, — ^it  was  held  that  tres- 
pass would  not  lie  against  magistrates  act- 
ing upon  a  complaint  made  to  dbem  on  oath, 
by  the  terms  o£  which  they  had  jurisdic- 
tion, although  the  real  facts  of  the  case 
might  not  have  supported  sudi  complaint, 
if  such  fiicts  were  not  laid  before  them  at 
the  time  by  the  party  complained  against, 
who  had  notice  of  such  complaint,  and  was 

Sroperly  summoned  to  attend ;  and  Lord 
Uenborougb  there  said,(4)  that "  the  £u:ts 
stated  in  the  case  were  not  stated  as  facta 
spearing   before  the  magistrates  at  the 


time ;  and  that  in  <»der  for  the  {daintiff  to 
avail  himself  of  them,  it  should  have  ap- 
peared that  the  same  ftcts  were  stated  to 
the  magistrates,  before  whom  he  had  notice 
to  appear.  For  how,  otherwise,  (asked  his 
Lorduiip)  could  the  magistrates  be  a£fected 
as  trespassers,  if  the  facts  stated  to  them 
upon  dath  by  the  complainant  were  such, 
whereof  they  had  jurisdiction  to  inquire,  and 
nothing  appeared  in  answer  to  contradict 
the  first  statement  ?  "  And  Grose,  J.  said, 
"  My  doubt  is,  whether,  in  this  case,  we  can 
take  notice  of  any  thing  but  what  iq^iears 
upon  the  face  of  the  order."  And  Law- 
rence, J.  added,  "  If  the  magistrates  made  an 
order  against  the  evidence  laid  before  them, 
the  party  injured  would  have  another  sort 
of  remedy  against  them.  But  here,  it  ap- 
pears that  a  certain  complaint  was  made  to 
them  on  oath,  which,  as  it  appears  on  the 
fiuse  of  the  order,  is  valid  in  law  ;  and  of 
this  the  plaintiff  had  due  notice.  If  then 
he  would  complain  of  what  was  done  upon 
it,  he  ought  to  have  shown  that  the  facts  on 
which  he  now  relies  were  proved  before  the 
magistrates.  But  he  cannot  make  them  tres- 
passers, by  showii^^  that  the  real  fiicts  of  the 
case  will  not  support  the  complaint,  unless 
such  facts  were  proved  before  them  at  the 
time." 

There,  the  whole  of  the  Court  of  King's 
Bench  decided  that  all  the  facts  necessary 
for  a  magistrate  to  form  a  judgment  as  to 
the  course  he  ought  to  have  pursued,  should 
have  been  presented  to  his  mind  before  he 
could  be  considered  as  a  trespasser.  Now 
it  appears,  in  this  case,  that  nothing  of  that 
sort  was  done,  as  the  rule  of  the  society, 
as  to  referring  disputes  to  arbitration,  was 
not  presented  to  the  notice  of  the  magis- 
trate, nor  was  his  jurisdiction  questioned  at 
the  time;  therefore,  without  touching  on 
the  question,  as  to  whether  the  16th  daose 
in  the  statute  $8  Geo.  3.  c.  54.  is  iropen- 
tive  or  not  on  a  dissatisfied  member  to 
submit  to  a  reference  by  arbitration,  we 
are  of  opinion  that  the  present  action  cannot 
be  maintained,  as  it  falls  expressly  within 
the  principle  estabUshed  in  Lomther  ▼•  Tke 
Earl  of  Radnor f  and  there  must 
quently  be 

Judgment  for  the  defemdmd* 


(3)  8£a»(,  113. 

(4)  Id.  119. 
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STEAD  AND  FOUR  OTHERS 
V,  SALT. 


Where  a  submission  to  an  award  was  signed 
by  three  of  five  joint  contractors — Heldt  that 
it  would  not  bind  the  five,  as  it  was  not  an 
act  within  the  ordinary  course  of  business  of 
a  trading  firm. 

This  was  an  acdon  of  assumpsit.  The 
five  plaintifis  declared,  that  the  defendant 
was  indebted  to  them  for  work  and  labour 
done  and  performed  by  themselves  and 
their  servants,  and  for  divers  materials  used 
and  applied  by  them  in  and  about  such 
work  and  labour. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Bayley, 
at  the  last  assizes  at  York,  it  appeared, 
that  the  plaintiffs  performed  the  work  in 
(|uestion  on  a  joint  undertaking,  which  was 
confined  to  the  particular  contract,  and  that 
they  were  not  general  partners ;  and  the  only 
question  was,  whether  the  account  which 
they  had  sent  in  to  the  defendant,  for  the  only 
work  done,  had  been  settled  by  the  terms 
of  an  award.  It  appeared,  that  the  sub- 
mission had  been  made  by  articles  of  agree- 
ment, not  under  seal,  and  which  had  been 
signed  by  the  defendant  and  three  of  the 
plaintiffs  only,  for  the  whole  five  ;  but  th&t 
the  other  two  were  no  parties  to  the  sub- 
mission. 

The  learned  Judge  was  of  opinion,  that 
the  submission  was  insufficient,  and  a  ver- 
dict was  accordingly  found  for  the  plain- 
tiffs, with  leave  for  the  defendant  to  move 
to  set  it  aside,  and  that  a  nonsuit  might 
be 'entered ;  in  case  the  Court  should  be  of 
opinion,  that  the  submission  was  binding 
on  the  plaintifi&. 

Mr.  Serjeant  Pell^  on  a  former  day,  ac- 
cordingly obtained  a  rule  nisi,  and  insisted, 
that  the  award  made  under  the  submission 
was  a  conclusive  answer  to  the  plaintiffs' 
cause  of  action,  and  that  no  valid  distinc- 
tion could  be  drawn  between  a  general 
partnership,  and  a  partnership  which  was 
confined  to  a  particular  transaction  or  un- 
dertaking. An  admission  by  one  of  seve- 
ral partners,  is  binding  as  against  all ;  so  a 
payment  to  one,  operates  as  a  discharge  of 
a  debt  due  to  the  whole  ;  or  a  release  exe- 
cuted by  one,  is  valid  as  against  the  others. 
Here,  each  of  the  plaintiffs  had  authority  to 
act  for  all  the  others,  in  all  matters  relating 


to  the  work  carried  on  by  them ;  and  either 
of  them  might  have  commenced  an  action 
against  the  defendant,  and  insisted  on  pay- 
ment by  him ;  and  more  especially  so,  as 
the  act  of  one  would  be  binding  on  all ;  and 
if  the  defendant  had  brought  an  action 
against  one  of  the  plaintiffs  alone,  he  might 
nave  pleaded  the  non-joinder  of  the  others 
in  abatement. 

Mr.  Serjeant  Fcnighan  and  Mr.  Serjeant 
Wilde  aflerwafds  showed  cause,  and  sub- 
mitted, that  the  verdict  ought  not  to  be 
disturbed,  as  no  proof  was  offered  that  the 
three  plainti£&  who  signed  the  submission 
were  authorized  to  do  so  by  the  other  two ; 
and  therefore,  that  it.  could  not  be  bind- 
ing on  the  whole  of  them.  Although  in 
Strangfordv.  Green, {I)  it  was  held,  that 
one  partner  might  engage  for  the  perfor- 
mance of  an  award  by  his  oo-partner ;  and 
that,  if  he  refused  to  perform  it,  it  would  be 
a  breach  of  the  former's  engagement, — ^yet, 
here,  the  signing  a  submission  to  refer  to 
arbitration  is  not  an  act  within  the  ordinary 
course  of  the  plaintiffs'  business,  but  is  a 
mere  delegation  of  an  authority;  and  the 
award  mi^t  call  on  the  plaintiffs,  as  part- 
ners, to  perform  acts  which  the  law  would 
not  require  them  to  do ;  or,  to  render  them 
liable  to  the  defendant, -for  damages  ultra 
the  transaction  in  which  they  were  con-  ' 
cemed  as  partners.  One  partner  cannot 
bind  another  by  deed;  although,  if  one 
party  be  present,  and  has  the  express  assent 
of  the  other  to  do  so,  it  may  be  considered 
as  the  hand  and  will  of  both.  Here,  if  the 
three  who  had  signed  the  agreement  had 
died,  the  two  who  were  no  parties  to  it 
could  not  be  bound  to  it ;  nor  could  they 
be  compelled  to  comply  with  the  terms  of 
the  award,  as  they  had  not  assented  to  the 
terms  of  submission*  But,  as  the  five  plain- 
ti£&  in  this  case  must  be  considered  as  joint 
OHitractors,  rather  than  partners  ;  although 
one  might  bind  the  others  in  matters  relating 
to  the  particular  transaction  or  contract,  still 
he  coidd  not  do  so  in  any  thing  beyond  the 
scope  of  such  business ;  and  it  is  quite 
clear,  that  a  submission  to  arbitration  can- 
not be  considered  within  an  ordinary  course 
of  dealing  between  partners  or  joint  con- 
tractors. 

Mr.  Serjeant  Pell  in  support  of  the  rule, 
submitted,  that,  as  all  the  plaintiffs  were 
(1)  ft  Mod.  fsa. 
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partners  as  to  this  particular  transaction,  the 
act  of  one  would  be  binding  on  the  others, 
with  respect  to  the  subject  matter  or  deal* 
ings  between  them,  and  to  which  alone  the 
submission  and  award  referred.  There  is 
no  pretence  for  saying,  that  the  three  who 
signed  the  agreement  for  the  submission 
had  been  guilty  of  aiiy  fraud.  If  one  of 
them  had  admitted,  that  he  had  received 
a  sum  due  from  the  defendant,  in  respect 
of  the  work  done,  it  would  be  binding  on 
all;  and  here  the  only  purport  of  the 
reference  was,  to  ascertain  the  amount 
due  to  the  five  plaintiffii,  for  the  work 
done;  and,  if  one  of  them  had  stated,  that 
it  amounted  to  20/.  only,  the  defendant 
would  only  be  liable  to  pay  that  sum.  Ini 
SandHandi  v.  Marshy  (S)  where  one  of  two 
partners  made  a  contract  as  to  the  terms  on 
which  any  business  was  to  be  transacted  by 
the  firm,  although  such  business  was  not  in 
their  usual  course  of  dealing,  and  even 
contrary  to  their  arrangement  widi  eadi 
other,  and  the  business  was  afterwards  trans- 
acted by  or  with  the  knowledge  of  die  other 
partner, — it  was  held,  that  he  was  bound 
by  the  contract  made  by  his  partner :  and 
Mr.  Justice  Bayley  there  said — **  It  vA  true, 
that  one  partner  cannot  bind  another  out  of- 
die  regular  course  of  dealing  by  die  firm. 
But,  where  the  assurance  has  reference  to 
business  transacted  by  die  partnership, 
although  out  of  the  regular  course,  it  is 
still  within  the  scope  of  his  authority,  and 
will  bind  the  firm."  So,  a  submission  to 
arbitration,  on  matters  arising  out  of  a  joint 
contract  or  undertaking,  is  as  much  widiin 
die  scope  of  a  partnership  authority,  as  if  a 
general  partnership  had  been  establidied  be- 
tween the  parties.  And,  in  Comyn's  Digeti, 
III.  Afhkrament,  D.  ft,  it  is  said— <'  If  there 
be  a  controversy  between  A  of  the  one  part, 
and  B  and  C  of  the  other,  and  B  submit 
for  himself  and  C,  and  there  be  an  award 
diat  B  shall  pay — ^this  is  good,  diough  C  be 
a  stranger ;" — and  1  RoUe's  Ahr.  is  cited  in 
support  of  this  position — '*  So,  if  B  enbmit 
for  himself  and  his  partner. " 

The  Ccurt  took  time  to  consider ;  and, 
on  this  day — 

Lord  Chief  Xtu^ce  Bent  delivered  judg- 
ment as  follows : — It  appeared,  in  this  case, 
that  the  five  pUdntifis  irere  joint  contrac- 

(«)  t  Bam.  &  Aid.  ers. 


tors;  and  the  only  question  is,  whether 
they  were  concluded  by  an  award  which 
had  been  made  as  to  the  subject  of  their 
demand,  viz.  fer  work  done  by  them  for  tlie 
defendant,  and  for  the  recovery  of  whidi  the 
present  acdon  was  brought.     It  appears, 
that    the    submission    to  arbitradon   was 
signed  by  diree  of  the  plainti£BB  only ;  and 
the  question  now  is,  whether  that  sub- 
mission is  binding  on  the  five,  or  can  be 
given  in  evidence  against  them  ?     Now»  we 
are  of  opinion,  that  it  cannot.     It  has  been 
iaid,  however,  that  a  release  of  such  a 
denumd,  executed  by  one  of  several  part- 
ners, would  be  valid,  and  bind  the  others ; 
and  that  is  perfecdy  true ;  as,  if -a  person 
owes  money  to  five,  he  is  not  bound  to 
pay  them  altogether,  but  may  lawfully  pay 
his  debt  to  any  one  of  them,  who^  on  receiv- 
ing it,  may  give  die  party  jpaying  a  receipt 
in  the  name  of  the  whole.     It  has  ako  been 
urged,  that  an  admission  by  one  of  several 
partners  is  binding  on  die  others.    That, 
however,  is  not  correct ;  as  it  is  not  con- 
clusive to  bind  them,  but  is  merely  admissi- 
ble in  evidence  as  against  all;  and  may 
afiect  them  more  or  less,  as  it  might  have 
been  inade  in  ^  ignorance  or  by  mistake. 
The  principles  of  a  release  or  admission, 
however,  do  not  appear  to  be  applicable  to 
the  present  case ;  for,  even  in  die  case  of 
a  seneral  partnership,  one  partner  has  no 
rignt  to  bind  die  others,  but  by  an  express 
or  implied  authority ;  and  here,  an  authority 
can  only  be  implied  to  show  that  there  was 
somethmg  necessary  to  carry  on  the  trade 
in  idiich  the  plaintins  were  concerned,  ^s. 
either  by  paying  or  receiving  monies,  or 
drawing  or  accepting  bills.      It  is  quite 
clear,  that  there  was   no  express  autho- 
rity for  the  diree  pkintifib  to  enter  into  a 
submission  for  arbRmtion,  as  it  formed  no 
part  of  the  transacdons  in  which  they  were 
engaged ;  and  there  is  no  ground  by  which 
an  authority  can  be  implied,    that  diey 
could  bind  die  others  by  such  a  submission, 
to  perfonn  an  award  that  might  be  made 
under  it.    Although,  in  Sinautfard  v.  Crmn, 
die  .point  now  before  the  Uourt  was  not 
in  issue, — ^yet,  it  is  not  to  be  considered  ns 
a  mere  cbUer  dieium,  and  is  inseparably  eon- 
nected  with  it ;  and  the  principle  there  laid 
down,  appears  to  govern  the  pmseol ;  jaiid 
the  Court  there  kel^  diat  the  deiendant  tmy 
undertake  for  his  partner ;  and  faavkig  te« 
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gaged  for  him,  and  promised  that  he  should 
perform  the  award  on  his  part,  (hothwith- 
standing  the  partner  is  not  bound  to  do  so,) 
yet,  if  he  refuse,  it  is  a  breach  of  the  defen-^ 
dant's  promise.  If,  therefore,  it  was  a  breach 
of  an  engagement  by  one  only,  it  seems 
to  be  imphdl,  that  the  other  was  not  jointly 
bound  with  him ;  for,  if  he  had,  it  would 
have  been  a  breach  pf  the  engagement  of 
both,  and  no  proceedings  could  have  been 
taken  against  the  one  alone.  The  autho- 
rity referred  to  in  ComyrCs  Digest,  is  con- 
firmatory of  that  case ;  and  is  in  effect, 
that  a  submission  binds  ihe  party  making  it, 
although  he  submits  for  himself  and  a 
stranger.  We  liave  been  unable  to  find  any 
other  decision  applicable  ;  but  it  appears  to 
us,  that  joint  contractors  can  only  be  made 
responsible  for  transactions  arising  in  the 
way  of  their  trade  or  business  ;  and  conse- 
quently, that  one  cannot  bind  the  others  by 
a  submission  to  arbitration  without  their 
knowledge  or  assent. ,  The  three  who  signed 
it,  in  this  case,  must  have  known  that  it  was 
,  imperfect,  unless  it  was  expressed  therein, 
that  they  were  authorized  to  bind  the  other 
two.     This  rule,  therefore,  must  be 

Discliarged. 


\  825.    \  MOKLET  AND  OTHERS  0.  BOOTHBT  ;. 
•  May  14.3  SAME  0.  CLARKE. 

The  defendants  entered  into  and  signed 
the  following  agreement,  in  writing,  on  the 
2eth  May^  1824,  addressed  to  the  plaintiff's, 
viz, — *^  ne  hereby  promise,  thai  your  draft 
on  W,  C,  Son^and  Co,,  due  at  Messrs,  Mas- 
terman*s,  at  six  months,  due  on  the  27th  Nov, 
next,  shall  be  then  paid  out  of  money  to  be 
received  from  St,  Philip's  Church,  say 
amount  174/.  ld«.  5dJ*^Held,  that  this  was 
ttot  an  undertMng  to  bind  the  defendants 
within  the  Statute  of  Frauds,  as  no  considera^ 
tionfor  their  promise  was  stated  on  the  face 
of  the  agreement. 

This  was  an  action  of  assumpsit. 

The  declaration  stated, — that,  on  the 
26th  day  of  May,  1824,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the 
defendants,  would  sell  and  deliver,  to 
certain  persons  using  the  style  of  Wm. 
■  Clarke,  Son,  and  Co.,  certain  goods,  wares, 
and  merchandizes,  of  a  certain  value,  to 
Vol.  III.   C.P. 


wit,  of  the  value  of  174/.  ISs,  5d,,  to 
be  used  in  and  about  building  a  certain 
church,  to  wit,  St.  Philip's  Church  at  Shef- 
field, in  the  county  of  York ;  to  be  paid 
for  by  a  bill  of  exchange,  to  be  drawn  by 
the  plaintiffs,  upon  the  said  Wm.  Clarke, 
Son,  and  Co.,  to  be  payable  at  a  certain 
day  then  to  come,  to  wit,  at  a  day  not 
earlier  than  the  27th  day  of  November  then 
next ;  they  (the  defendants)  undertook,  and 
then  and  there  faithfully  promised  the  plain- 
tiffs, that  the  said  bill  should  be  paid,  when 
due,  out  of  such  monies  as  the  defendants 
should  receive  before  the  said  bill  should 
become  due,  for  and  on  account  of  die 
building  of  the  said  church.  The  plain- 
tiffs then  averred,  that  they,  confiding  in  the 
said  promise  and  undertaking  of  the  defen- 
dants, did,  afterwards,  to  wit,  on  the  day  and 
year  first  aforesaid,  sell  and  deliver  to  the 
said  Wm.  Clarke,  Son,  and  Co.  divers  goods, 
wares,  and  merchandizes,  of  the  value  afore- 
said, to  be  used  in  and  about  the  building  of 
the  said  church ;  and  did  afterwards,  to  wit, 
on  the  27th  May,  1824,  draw  a  certain  bill^ 
for  the  said  sum  of  money,  on  the  said  Wm. 
Clarke,  Son,  and  Co.,  payable  to  the  order 
of  the  plaintiffs,  at  a  certain  day  not  sooner 
than  the  27th  day  of  November  ia  the  year 
aforesaid,  to  wit,  on  the  dOth  of  November ; 
and  the  said  Wm.  Clarke,  Son,  and  Co.  then 
and  there  duly  accepted  the  said  bill ;  and, 
although  the  said  bill  afterwards,  and  when 
the  same  became  due  and  payable,  to  wit, 
on  the  SOth  day  of  November  in  the  year 
aforesaid,  was  duly  presented  for  payment 
thereof,  and  although  the  same  was  then 
and  there  dishonoured  by  the  said  Wm. 
Clarke,  Son,  and  Co.,  the  said  acceptors 
thereof;  of  which  said  premises  the  said 
defendants  afterwards,  to  wit,  on  the  dOth 
day  of  November  aforesaid,  had  notice ; 
and,  although  the  said  defendants  received, 
before  the  bill  became  due,  and  from  thence 
hitherto  have  had  sufficient  monies,  for  and 
on  account  of  the  building  the  said  church, 
to  satisfy  the  said  bill, — ^yet  the  defendants, 
not  regarding  their  promise  and  under- 
taking, but  contriving  and  intending  to 
deceive  and  defraud  die  plaintiffs  in  this 
respect,  have  not  (although  often  requested 
so  to  do)  guaranteed  the  payment  of  the 
said  bill,  or  paid  or  caused  to  be  paid  the 
.said  sum  therein  specified,  or  any  part 
thereof,  to  the  plaintiffs  ;  but  have  hitherto 
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wholly  neglected    and  refused,  and   still 
neglect  and  refuse,  so  to  do. 

There  were  other  counts,  stating  the 
undertaking  hy  tlie  defendants,  but  in  dif- 
ferent terms. 

The  defeiidants  pleaded  that  the  plain- 
tiffs ought  not  to  have  their  aforesaid  action 
against  them ;  because  they  said,  that  the 
supposed  promise  in  the  first  count  mention- 
ed, was  a  special  promise  to  answer  for  the 
debt  of  other  persons,  to  wit,  the  said  persons 
in  the  first  count  mentioned,  using  the  style 
of  Wm.  Clarke,  Son,  and  Co^ ;  and  that  no 
agreement  in  respect  of  or  relating  to  the 
supposed  cause  of  action  in  the  first  count 
mentioned,  or  any  memorandum  or.  note 
thereof,  wherein  the  consideration  for  the 
said  promise  was  stated  or  shown,  was, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  in  writing,  or 
siftned  by  the  said  defendants,  or  by  any 
ouer  person  or  persons  by  them  thereunto 
lawfully  authoriaeed.  And  this  &c.,  where- 
fore &c. 

The  plainUffs  replied,  that  a  certain 
i^greement  in  respect  of  and  relating  to  the 
said  cause  of  action  in  the  first  count  of 
the  declaration  mentioned,  wh^ein  the 
consideration  fin:  the  said  promise  was  and 
is  stated  and  shown,  was,  aocordiQg  to  the 
form  of  the  statute  in  sudi  case  made 
and  provided,  made  in  writing,  and  was 
signed  by  the  said  defendants,  which  said 
agreement  was  and  is  to  the  efibct  follow- 
ing, that  is  to  say : — 

"  Messrs.  W.  Morley  and  Co. 

"  We  hereby  promise,  that  your  draft  on 
Wm.  Clarke,  Son,  &  Co.,  due  at  Messrs. 
Masterman's,  at  six  months,  due  on  the 
27th  of  Nov.  next,  shall  be  then  paid,  out 
of  money  to  be  received  firom  St.  Philip's 
Church,  say  amount  174^.  ISs.  5d, — say 
27th  Nov. 

"  We  are  yours, 
"  Wm.  Clarxb.     Wm.  Boothbt." 
"  Slieffield,  May 26th,  1824." 

And  this,  they  the  said  plaintifli  are  ready 
to  verify;  wherefore,  diey  pray  judg- 
ment, and  their  damages  by  diem  sustained 
oh  occasion  of  the  non-performance  of  the 
said  promise  and  undertaking  in  die  add 
first  count  of  the  said  deekmitioii,  to  be 
adjud^  to  them,  ^. 


The  defendants  demurred  spedafiy  to 
this  replication;  and  assigned  ibr  cmuaes, 
that  it  did  not  state  or  set  forth  any  siiffi- 
dent  agreements  or  agreemoAt,  in  writii^ 
in  respect  of  or  relatii^  to  the  supposed 
cause  of  action  mentioned  in  the  said  decUi- 
^ration,  which  are  mentioned  and  referred 
to  in  and  by  the  said  replication,  and  to 
which  the  same  respectively  relates;  that 
the  supposed  agreement  in  writing,  in  the 
said  replication,  does  not  state  or  show, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  any  such  conside- 
rations or  consideration  for  the  pomises  or 
promise  in  the  said  declaration  respectively 
steted  and  alleged  to  have  been  the  amsi- 
deradons  for  such  promises  and  each  and 
every  of  diem  respectively ;  and  that  the 
supposed  agreement  in  the  said  replication 
mentioned,  does  not,  according  to  tl^  form  of 
the  statute  in  such  case  made  and  provided, 
state  or  show  any  considerad<AS  or  consi- 
deradon  for  the  promises  mentioned  and 
set  forth  in  the  said  declaradon,  or  for  any 
or  either  of  those  promises ;  and  that  such 
replication  is  a  departure  from»  and  does 
not  support  or  sustain  the  declaration, 
and  which  such  replicadon  relates  to,  and 
ought  to  fordfy  and  sustain  ;  and  also  for 
that,  the  said  replication  does  not  state  or 
set  forth  the  ^brds  of  the  supposed  agree- 
ment dierein  mendoned,  but  only  the  effect 
of  the  agreement  therein;  whereas,  such 
replication  ought  to  State  the  tenor  or  words 
of  the  supposed  agreement. 

The  ^indfis  joined  in  demurren 

The  case  came  on  for  argument  on  a  for- 
mer day  in  this  term,  wImmi  Mr.  Setjead 
Onslo»y  in  sapport  of  the  demurrer,  sub- 
mitted that  the  agreement  or  instrument 
signed  by  the  defendants,  and  set  out  by 
the  plaindflfs  in  their  rep^cadon,  did  mot 
constitute  a  sufficient  agreement  to  enaUe 
the  plaintifis  to  sustain  the  present  action^ 
as  no  oonsideradon  for  the  promise,  as 
alleged  in  the  declaration,  was  expressed 
upon  the  foce  of  die  instrumeBt,  so  as  to 
bring  this  case  within  the  terms  of  the  Sta- 
tute of  Frauds,  by  which,  as  well  as  aQ  fhe 
leading  decisions  on  its  constructioo,  the 
word  "  agreement**  must  be  understood  to 
contain  the  consideratioik  for  the  acomise, 
as  well  as  the  promise  itsdf.  Tfm  wm 
first  detenmned  in  the  case  t£  #Wft  t. 
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WarlierSf  (1)  which  has  been  recognised, 
lUid  fully  confirmed,  by  subsequent  deci- 
sions; and  Lord  EUenborough  there-  as- 
sented to  the  definition  of  the  word  agree- 
ment as  given  by  Lord  Chief  Baron  Comyn, 
who  considered  it  as  being  compounded 
of  the  assent  of  two  or  more  minds,  and 
whidi  ought  to  be  so-certain  and  complete, 
that  each  party  might  have  an  action  upon 
St ;  and  in  Ly<m  v.  Lambf  (2)  the  Lord 
Chief  Baron,  in  delivering  the  judgment  of 
the  Court  of  Exchequer,  observed,  that  in 
Che  case  of  Warn  v.  fVarlierSy  the  distinction 
was  very  properly  taken  between  promise 
and  agreement,  and  that  it  was  not  the 
promise,  but  the  agreement  or  memoran- 
dum, or  note  thereof,  which  the  statute 
required  to  be  in  writing.  So  in  Sakmders 
V.  Wdkefieldifi)  it  was  expressly  determined, 
that  an  agreement  to  pay  the  debt  of  ano- 
ther, must,  in  order  to  give  a  cause  of 
action,  be  in  wridng,  and  contain  the  con- 
sideration for  the  promise,  as  weU  as  the 
promise  itself,  and  that  parol  evidence  of  the 
consideration  was  inadmissible  ;  and  Lord 
Chief  Justice  Abbott  there  said,  that  the 
word  '*  agreement,"  in  the  latter  part  of 
the  4th  section  of  the  statute,  was  to  be 
c(m8trued  as  being  a  word  of  reference,  and 
that  it  referred  to  words  contained  in  the 
former  part  of  the  section,  viz. — *^  special 
promise,  agreement,  contract,  or  sale ; "  and 
that  at  common  law,  a  promise  by  one  per- 
son to  pay  the  debt  of  another,  if  made 
simply,  and  without  a  good  considera- 
tion for  it,  would  be  void.  So  in  the  late 
case  of  Jenkins  v.  Reynokbf  (4)  this  Court 
held,  that  a  letter  addressed  by  the  defen- 
dant to  the  plaintiffs,  and  in  which  he 
stated  that  tliey  might  consider  him  as  se- 
curity on  account  of  J.  C.  to  the  amount  of 
100/.,  was  not  a  sufficient  memorandum  to 
bind  the  defendant  under  the  statute,  the 
consideration  or  promise  not  having  been 
expressed  in  such  letter.  Although  it  may 
be  said,  that  the  case  of  Boehm  v.  Camp* 
htU{5)  is  an  authority  to  show,  that  the  pro- 
mise or  agreement  by  the  defendants  in  this 
case  was  sufficient  to  enable  the  plaintiffs  to 
sustain  this  action,  yet,  there,  the  Court 


(1)  5  £«it»  10. 

(ft)  F«U  on  Mcoca&tile  Gua0iAtici,  960: 

3)  4  Barn.  &  Aid.  595. 

4)  6  B.  Moore,  86. 
CS)  8  B.  MooTOy  15. 
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held,  that  the  guarantie  expressed  a  suffi- 
cient consideration  on  the  &ce  of  it.  The 
same  observation  is  applicable  to  Morris  v. 
Stace^f  (6)  and  Pace  v.  Marsh,  (7)  where 
the  consideration  was  not  only  expressedt 
but  the  circumstances  under  which  the  gua- 
rantie was  given,  were  detailed  and  pointed 
out ;  whilst  here,  it  was  merely  stated  that 
the  plaintiffs'  draft  should  be  paid  out  of 
money  to  be  received  from  St.  Philip's 
Church,  which  could  not  be  explained, 
nor  rendered  intelligible  without  resort- 
ing to  parol  testimony,  which  it  was  the 
ol^ect  of  the  statute  to  prevent.  It  is 
not  shown  by  or  from  whom  the  money 
was  to  be  received,  or  towards  whom  there 
was  any  moving  consideration  ;  for  it  is  a 
mere  statement  by  the  defendants,  that 
they  would  be  liable  for  the  debt  of  a 
third  person.  The  instrument,  as  set  out 
in  the  replication,  does  not  therefore  sup- 
port the  avermentis  contained  in  the  de- 
claration, as  it  does  not  show  any  consider- 
ation to  support  the  promises  therein 
stated. 

Mr.  Serfeani  PeU,  for  the  plaintiffs, 
contended,  that  this  was  a  mere  technical 
objection,  and  diat  the  justice  of  the  case 
was  clearly  with  them.  That  although 
the  principle  laid  down  in  Wain  v.  Warl^ 
ten  might,  in  point  of  strictness,  be  cor- 
rect, still  that  the  application  of  it  had 
been  frequently  doubted.  In  Pace  v. 
Marshy  Lord  Chief  Justice  Dallas  said,  (8) 
**  the  defendant,  in  order  to  induce  the 
plaintiff  to  give  credit  to  a  third  person, 
to  whom  he  had  chartered  his  vessel, 
became  his  surety,  and  gave  the  guaran- 
tie in  question ;  and  he  now  endeavours 
to  rid  himself  of  his  obligation,  by  making 
a  mere  technical  objection  as  to  the  form  of 
the  instrument  by  which  he  became  bound. 
Similar  objections  have  of  late  been  fre- 
quently taken,  and  which  have  been  carried 
to  an  extent  of  very  nice  refinement ;  but 
they  are  not  to  be  construed  beyond  the 
strict  exigency  of  each  particular  case." 
Besides,  Lord  Eldon  has  expressed  serious 
doubts  as  to  the  decision  of  Watn  v.  WarU 
terSf  in  the  cases  of  Ex  parte  Minel  (9)  and 


(fi)  HoWb  Ni.  Pri.  Cas.  153. 
(7)  8  B.  Moore,  59. 
(8) '8  B.Moore,  61. 
(9)  14  Vesey.  189. 
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Expartt  Gardom;  (10)  and  although  it  has 
been  since  reci^ized  and  adopted  in  iSotin- 
ders  ▼.  iVakefield,  axtdJenkku  v.  Reynolds^  it  is 
singular  that  ^  uniform  construction  has  not 
been  put  by  all  the  Courts  on  the  meaning 
and  terms  of  the  statute.  There  can  be  no 
doubt  but  that  in  this  case  a  sufficient 
consideration  has  been  stated  by  the  plain- 
tifis  in  their  declaration,  and  which  is  fully 
supported  by  the  instrument  given  by  the 
defendants,  and  set  out  in  terms  in  the 
rephcation.  There  is  no  variance  between 
the  contract,  as  set  out  in  the  replica- 
tion, and  that  laid  in  the  declaration ; 
nor  was  any  parol  evidence  required  to 
show  that  the  money  was  to  be  paid  out 
of  St.  Philip's  Church,  as  the  considera- 
tion was  sufficiently  connected  with  the 
building  of  it  to  show  the  relative  situa- 
tions of  the  parties,  and  that  the  defen^^ 
dants  were  to  pay  the  plaintiffs'  draft  on 
Clarke  and  Son,  out  of  money  to  be  received 
by  them  for  the  payment  of  certain  articles 
to  be  used  about  the  building  of  that  church ; 
and  it  is  immaterial  whether  it  was  to  be 
paid  for  goods  furnished  for  the  building, 
provided  the  debt  for  which  the  draft  was 
given  was  at  the  time  a  valid  and  existing 
debt.  The  case  of  Boehm  v.  Campbell  is 
infinitely  stronger  than  the  present,  and 
scarcely  distinguishable  from  it  in  terms — 
where  the  defendant  having  entered  into  a 
guarantie,  stating  that  J.  S.  having  accepted 
a  bill  drawn  on  him  by  the  plaintiff,  he 
guaranteed  its  due  payment,  in  case  it 
should  be  dishonoured  by  the  acceptor, — 

"  was  held  to  be  a  sufficient  agreement  within 
the  meaning  of  the  statute.  .  At  all  events, 
that  case,  as  coupled  with  Pace  v.  Marsh, 
is  conclusive  to  show,  that  a  slight  indica- 
tion of  a  oonsidieration  for  a  promise  by  one 
person  to  ^y  the  debt  of  another,  is  suffi- 
cient to  bnng  the  former  within  the  mean- 
ing of  the  statute. 

Mr.  SenearU  Otiskmi'  in  reply.  —  The 
principal  object  of  the  statute,  which  was 
passed  for  the  most  beneficial  purposes, 
was,  that  the  contents  of  a  written  instru- 
ment could  not  be  varied,  or,  if  defective, 

.  could  not  be  supplied  by  parol  testimony. 
The  cases  of  Wain  v.  JVarlters  and  Ly<m 
v.  Lamb,  have  established  the  true  and 
leading  principle,  viz. — that  the  considera- 

(10)  15  Ve«ey,  «86. 


tion  of  a  promise  must  be  stated  in  the  in- 
strument. The  case  of  Morris  v.  Siacey 
is  distinguishable,  as  there  the  defendant 
was  the  original  debtor,  and  the  bills  and 
guarantie  were  given  at  the  same  time. 
The  case  of  Boehm  v.  Campbell  merely 
came  before  the  Court  on  a  motion  for  a 
new  trial,  and  was  antecedent  to  those  of 
Saunders  v.  Wakefield,  and  Jenkins  v.  Rejf* 
nolds.  Besides,  the  consideration  there  was  tar 
more  apparent  than  in  the  present  case,  as 
there  was  an  existing  debt  due  to  the  plaintiff 
from  the  persons  for  whom  the  defendant 
became  guarantee ;  and  the  former  doubt- 
ing their  solvency,  not  only  drew  a  bill  on 
them  for  their  acceptance,  but  required  an 
undertaking  from  the  defendant  for,  its  due 
payment,  in  case  it  should  be  dialionoured 
by  them.  So,  in  Pace  v.  Marsh,  the  con- 
sideration was  apparent  on  the  fece  of  the 
instrument,  and  the  circumstances  under 
which  it  was  given  were  there  detailed,  bat 
the  language  of  the  agreement  remcdng 
money  to  be  received  from  St.  Philip's 
Church)  is  wholly  unintelligible,  and  is  mere 
matter  of  inference  and  conjecture  ;  and  it  is 
impossible  to  say  from  what  funds  it  was 
to  come,  or  for  what  consideration  the  draft 
was  to  be  given :  and  although  the  consi- 
deration is  expressed  on  the  fiioe  of  the 
declaration,  still,  as  the  memorandum  is 
silent  in  that  respect,  and  as  it  cannot  be 
supplied  by  parol  evidence,  the  defendants' 
plea  constitutes  a  good  defence  to  the  ac- 
tion, and  is  not  answered  by  the  plainti£&' 
replication — 

Cur  adv.  vtf£P« 

The  judgment  of  the  Court  was  now 
delivered  by  Lord  Chief  Justice  Best,  who, 
after  observing  that  although  a  sufficient 
consideration  for  the  defendants'  promise 
was  stated  in  the  declaration,  yet,  that  the 
instrument  or  agreement,  as  set  out  in  the 
replication,  was  not  suffici^it  proof  of  the 
allegation  as  to  such  statement,  proceeded 
as  follows : — 

The  common  law  protected  persons 
against  improvident  contracts ;  and,  if  they 
bound  themselves  by  deed,  it  was  conn- 
dered  that  they  must  have  deliberated  iqKm 
what  they  were  about  to  do,  before  tbey 
entered  into  any  final  engagement,  and  con- 
sequently, it  was  unnecessary,  in  order  Co 
render  such  an  instrument  valid,  that  any 
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consideration  should  appear  <m  the  face  of 
it ;  but  in  all  other  cases  the  contract  was 
invalid,  unless  the  party  promising  was  to 
derive  some  advantage,  or  he  to  whom  it  was 
made  was  to  suffer  some  inconvenience,  in 
consequence  of  the  making  and  accepting  of 
such  promise.  If  the  contract  were  verbal, 
such  benefit  or  inconvenience  could  only  be' 
proved  by  parol  testimony.  But  when  the 
contract  was  reduced  into  writing,  it  was 
not  only  required  that  the  obligatory  part, 
but  that  the  inducement  or  considera- 
tion should  also  be  in  writing,  as  it  was 
always  an  invariable  rule  in  the  law  of 
evidence,  that  no  parol  testimony  could 
be  admitted  either  to  supply  the  defects, 
or  explain  the  contents  of  a  contract  or 
agreement,  provided  it  were  made  in 
writing.  If,  therefore,  the  writing  itself 
did  not  prove  the  consideration,  it  could 
not  be  proved  by  any  other  means,  and  con- 
sequently the  contract  fiuled,  as  it  would 
be  altogether  inoperative,  unless  the  consi- 
deration were  shown.  The  Statute  of  Frauds 
declares,  that  no  man  shall  be  charged 
with  the  debt  of  another,  except  on  an 
agreement  in  writing.  Now,  we  are  of 
opinion,  that  according  to  the  terms  of  that 
statute,  the  whole  of  the  agreement  must 
be  stated  in  writing,  as  the  law  of  evidence 
rendered  it  necessary,  (as  it  had  been  invari- 
ably holden,)  that  nothing  can  be  added  to 
terms  expressed  in  writing,  by  parol  or 
oral  testimony.  Applying  ^e  principles  of 
common  law  to  the  statute,  which  appears 
to  be  a  safe  mode,  I  say  now,  as  I  cGd  in 
Saunders  v.  Wakefield^  that  the  consideration 
must  appear  on  the  face  of  a  written  instru- 
ment, and  that,  although  the  case  of  Wain  v. 
WarlUra  had  never  been  decided.  The  ex- 
press object  of  the  Statute  of  Frauds  was 
to  prevent  perjury ;  and  in  order  to  attain 
that  end,  it  is  more  necessary  that  the 
consideration  should  appear  in  writing 
than  any  other  terms  which  may  be  con- 
tained in  the  instrument.  Although  it  is 
not  necessary  that  it  should  be  express- 
ed in  precise  words,  still  it  must  appear 
with  sufficient  clearness  for  "the  Court  to 
judge  of  its  sufficiency,  according  to  the 
decisions  of  Warn  v.  Warliers,  Saunders  v. 
Wakefield^  and  Jenkins  v.  Reynolds. — It  has 
been  said,  however,  that  Lord  Eldon  has 
expressed  himself  to  be  dissatisfied  with 
the  former  dedsioa  in  the  case  of  Ex  parte 


Minet;  but  I  think  his  Lordship  must  have 
been  mistaken  by  the  reporter,  who  has 
made  him  say,  "  The  undertaking  of  one 
man  for  the  debts  of  another,  does  not  re- 
quire a  consideration  moving  between  them." 
Now,  no  court  of  common  law  has  said, 
that  there  must  be  a  consideration  moving 
directly  between  the  persons  giving  and 
receiving  the  guarantie ;  it  is  enough  if  the 
person  for  whom  the  one  party  becomes 
surety,  has  the  benefit,  or  the  person  to 
whom  the  guarantie  is  given,  suffer  incon- 
venience, as  an  inducement  to  the  surety  to 
become  liable  for  the  principal  debtor.  In  Ex 
parte  Gardom  (1 1)  the  Lord  Chancellor  again 
expressed  his  dissatisfaction  of  the  case  of 
Wain  v.  Warlters ;  but  his  judgment  is  not 
in  opposition  to  the  subject  of  the. doctrine  • 
there  laid  down,  as  his  Lordship  was  of 
opinion  that  there  was  a  sufficient  consi- 
deration apparent  on  the  face  of  the  guaran- 
tie. It  must  be  observed,  that  Saunders  v. 
Wakefieldj  and  Jenkins  v.  Reynolds^  have 
been  decided  by  the  King's  Bench  and  this 
Court,  since  those  of  Ex  parte  Minet  and 
Ex  parte  Gardom.  In  Boehm  v.  Campbell 
and  Pace  v.  Marshy  this  Court  did  not 
mean  to  overturn  former  decisions,  but 
came  to  the  conclusion  they  did,  on  the 
ground  that  there  was  a  sufficient  consi- 
deration expressed  on  the  instruments  be- 
fore them.  A  past  consideration  was  ex- 
pressed in  both  these  guaranties  ;  and  it  is 
immaterial  now  to  inquire,  whether  such 
consideration  was  sufficient,  as,  in  the  in- 
strument set  out  by  the  plaintiffs  in  their 
replication,  there  is  neither  a  past  nor  future 
consideration :  it  does  not  appear  that  the 
credit  which  had  been  previously  given  to 
the  original  debtors  was  extended  in  conse- 
quence of  that  instrument.  When  the  draft 
which  had  been  given  became  due,  the 
debtors  might  be  sued  as  well  afler  as  be- 
fore the  giving  of  the  guarantie.  They, 
therefore,  derived  no  benefit,  nor  were  the 
creditors  inconvenienced  in  consequence  of 
the  execution  of  that  instrument ;  and  al- 
though it  speaks  of  money  to  be  received 
from  St.  Philip's  Church,  it  does  not  ap- 
pear that  the  defendants  had  any  thing  to 
do  with  such  money,  nor  were  diey  to  be 
affected  by  it.  For  these  reasons,  we  are 
of  opinion  tliat  the  guarantie,  as  set  forth  ^ 

(11)  15  Ves.  288. 
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in  the  repUcadon,  does  not  support  the 
Bverments  in  the  declaration,  and  conse* 
quently  there  must  be 

Judgment  far  the  defendants. 


14.  S 


THOMAS  0.  JACKSON. 


IBftS, 

May  14. 

Where f  in  an  action  of  slander ^  the  plain* 
iW  declared  that  he  was  a  farmer  and  oen- 
dor  of  com^  and  alleged  that  the  defendant 
S(ud  of  him  '*  that  he  was  a  rogue  and  swind- 
ling,  rascal^  and  that  he  had  delivered  to  the 
defendant  100  bushels  of  oats,  worse  by  six'* 
pence  a  bushel  than  he  bargained  for  ;** — 
Jleldf  that  these  words  were  actionable^  with* 
cut  proof  of  special  damage^  as  they  imputed 
fremd  to  the  plaintiff'  in  his  business  ^a 
vendor  of  cam! 


was  an  action  of  slander.  The 
plaintiff  declared^ that  he  was  a  husband- 
man, and  fanner  of  a  certain  large  fiirm  of 
arable  and  other  lands,  and  a  vendor  of  com, 
raised  and  grown  by  him  in  and  upon  his  said 
fium  ;  and  that  he  had  carried  on  the  bnsi« 
ness  of  a  husbandman  and  vendor  of  com 
with  great  honesty  and  integrity,  and  had 
diereby  acquired  great  gain,  profit  and 
emolument,  and  had  never  been  guilty  of 
firaudttknt  or  roguish  practices;  yet  diat 
the  defendant,  intending  to  injure  him  in  his 
good  name,  fiune,  and  credit,  said  to  and  of 
the  plaintiff,  as  such  husbandman,  fanner, 
and  vendor  of  com,  in  the  presence  and 
hearing  of  divers  other  persons,  to  whom 
theplaindffwas  known,  the  fidse,  scandalous, 
and  defiunatory  words  following : — **  You 
are  a  rogue  and  a  swindling  rascal ;  you  de- 
livered me  a  hundred  bushels  of  oats,  worse 
by  sixpence  a  bushel  than  I  bargained  for  ^ 
and  assigned  for  special  damage,  that  one 
MuT,  who,  before  the  speaking  ^the  words, 
was  about  to  purchase  a  certain  quantity  of 
barley  of  the  plaindff,  diereupon  refused  to 
do  so.  There  were  several  other  counts,  one 
of  whidi  charged  the  defendant  with  saying 
of  the  plaindff,  diat  he  was  a  rogue  and  a 
swindling  rascal,  thereby  intending  to  injure 
him  in  his  character  of  a  farmer  and  vendor 
of  com.  The  defendant  pleaded  not  g^ihy, 
as  well  as  a  plea  of  justificadon,  alleging  that 
the  plaindff  sold  him  oats  at  sixpence  a 
bushel  worse  dian  those  bargained  ror. 


At  the  trial,  befi>re  Mr.  Justice  Bayley, 
at  the  last  assises  at  York,  the  plaindff 
proved  the  words  spoken  as  alleged  in  the 
dedaradon,  but  fiiHed  to  establish  any  spe- 
cial damage,  as  he  could  not  show  ttiat 
Marr  was  about  to  make  any  purdiase  of 
barley,  or  any  other  com  from  the  plaintiff 
The  learned  Judge  stated  to  the  jury,  that 
unless  special  damage  were  proved,  the 
acdon  could  not  be  maintained ;  and^'  con* 
sequendy,  that  they  must  find  a  verdict 
fi>r  the  defendant.  Leave,  however,  was 
reserved  die  plaintiff  to  move  to  set  it 
aside,  in  case  the  Court  should  be  of 
opinion,  that  the  words  were  of  themselves 
acdonable,  so  as  to  endde  the  plaintiff  to 
recover,  without  his  proving  any  special 
damage. 

Mr.  Serjeant  Bosasuptet^  on  aformer  day 
in  this  term,  having  c^tained  a  rule  calling 
on  the  defendant  to  show  cause  why  this 
verdict  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  plaintiff  instead  thereof 
or  a  new  trial  granted  ;~~on  the  ground  that 
the  words  in  question,  having  been  spoken 
of  the  plaintiff,  in  relation  to  his  business 
or  calling  of  a  farm»  or  vendor  of  com, 
and  as  tiiey  were  proved  as  alleged,  diey 
were  acdonable  of  themselves,  and  oonse- 
quendy  endtled  the  plaintiff  to  a  verdict, 
idthough  he  failed  in  establishing  that  he 
had  sustained  any  special  damage  in  conse- 
quence of  the  words  spoken. 

Mr.  Serjeant  Vaughan  now  diowed  cause, 
and  submitted,  that  as  the  jury  had  found 
that  the  principal  charge  as  alleged  by  the 
plaindff  in  his  dedaradon,  had  not  been 
substandated,  die  verdict  ought  not  to  be 
disturbed ;  and  more  particulariy  so,  as  die 
learned  Judge  who  tried  the  cause,  was  of 
opinion,  that  die  words  were  not  actionabfe, 
unless  die  special  damage  had  been  proved 
as  laid  in  the  dedaradon ; — ^But 

The  Court  were  clearly  of  opinion,  that 
die  words,  having  been  afleged  to  have  been 
spoken  of  the  plamdff  as  a  vendor  of  oora. 
were  acdonaUe,  without  proof  of  special 
damage; — ^that  a  fiumer  who  sold  com, 
might  maintain  an  action  of  slaiider  ftir 
words  spoken  of  him,  reladng  to  his  dod- 
ing  fraudulendy  in  that  ardde ;  as  sndl  an 
acdon  might  be  maintained,  imputing  mal* 
pracdoe  to  a  surgeon,  attorney,  txt  any 
person  exi^rcising  a  trade  or  busiuea^  by 
which  he  gained  his  bread«  The  iJiaige 
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in  point  of  fact  substantiated  by  the  evi- 
dence, as  the  words  were  proved  to  have 
been  spoken  as  laid ;  the  rule  therefore  must 
be  made  absolute  for  a  new  trial,  unless  the 
defendant  will  consent  to  allow  a  verdict  to 
be  entered  for  the  plaintiff,  for  forty  shil- 
lings damages,  within  a  week. 

Rule  absolute  accordingly. 


1825 
May  14 


v.] 


COLLYSR,  CLERK  V,  JACOB. 


If  a  parson  agrees  to  take  Ids  tithes  of 
wheats  oy  one  sheaf  out  of  each  shock  of  ten 
each  progressively,  viz,  the  first  sheaf  m  the 
first  shock,  the  second  in  the  second^  and  so 
on  : — Heldf  in  the  absence  of  frauds  that  this 
agreement  «mm  not  ilkgtd,  although  the  com-' 
mon  law  nu)de  of  tithing  nheat  is  by  the 
sheaf  before  it  is  put  up  in  shocks. 

This  was  an  action  on  the  case,  and 
fbunded  on  the  statute  ft  and  S  Edw.  6. 
c.  13.  for  improperly  setting  out  the  tithe 
of  wheat. 

At  the  trial  before  Mr.  Justice  Graselee, 
at  the  last  assises  at  Bury,  it  appeared  that 
the  defendant,  having  set  up  Uie  eom  in 
shocks  often  sheaves  each,  threw  out  one 
sheaf  out  of  each  shock,  for  the  plaintiff,  in 
the  foQowing  manner,  viz.  dte  first  sheaf 
fW>m  tlie  first  shock,  the  second  from  the 
second,  the  third  from  the  thirds  and  so 
on  progressivdy;  and  it  was  stated,  for 
the  defendant,  diat  the  plaintiff  had  agreed 
at  a  vestry  meeting,  that  the  tithes  dould 
be  set  out  in  that  manner.  The  learned 
Judge  was  of  opinion,  that  this  mode 
of  tithing  was  wrong ;  but  told  the  jury, 
that  if  th^  believed  dbat  this  agreement  had 
been  made  between  the  parties,  and  that 
the  plaintiff  had  not  examined  the  sheaves 
at  the  time  they  were  bound  up,  and  the 
defendant  had  ti^en  the  trouble  to  set 
them  up  in  shocks,  which  he  would  not 
othenvise  have  done,  he  was  entitled  to  a 
verdict.  No  agreement  was,  in  point  of 
fact,  proved  ;  but  the  jury  bei^g  of  opinion, 
lliat  the  i^ntiff  had  entered  into  it  at  ihe 
vestry,  they  accordingly  found  a  verdict  for 
the  defendanL 

Mr.  Serjeant  Bosanquet^  on  a  f<Mrmerday 
in  dus  term,  obtained  a  rule  nm  on  pay^ 
ment  of  costSi  diat  this  verdict  might  be 


set  aside,  and  a  new  trial  granted,  on  the 
ground  that  the  verdict  was  against  the 
weight  of  evidence,  as  no  agreement  had,  in 
point  of  fact,  been  proved ;  and  even  if  it  had 
been,  that  the  mode  of  setting  out  the  tithe 
was  iUegal,  and  not  according  to  any  esta- 
blished custom ;  that  the  common  law  mode 
of  tithing  wheat  was  in  the  sheaf,  and  not 
afler  it  had  been  set  up  in  shocks  ;  and  that 
if  the  defendant  were  allowed  to  tsk.e  one 
sheaf  out  of  each  shock  progressively,  it 
would  be  likely  to  impose  a  nrand  on  the 
plaintiff,  who  bad  no  right  to  select  any 
particular  sheaf,  and  therefore  that  the  de- 
fendant ought  not  to  have  been  allowed  to 
do  so. 

Mr.  Serjeant  Freere  now  showed  cause, 
and  submitted,  that  the  mode  of  tithins, 
as  sought  to  be  established  at  the  triiS, 
was  so  far  from  being  contrary  to  the 
evidence,  that  it  was  wholly  consistent 
with  it;  and  that,  although  it  might  be 
illegal  and  contrary  to  custom,  still  that 
the  plaintiff  was  concluded  by  his  own 
agreement,  which  was  to  take  tne  tithe  by 
th^  sheaf  afler  the  com  had  been  set  up  in 
shocks  often  each ;  and  it  might  have  been 
carried  into  execution  by  the  defendant^ 
whether  he  had  set  out  the  tithe  by  the 
sheaf  or  shock ;  if  the  plaintiff  had  agreed 
to  take  the  tithe  by  the  shock,  it  would 
not  have  been  ill^al,  and  more  especially 
so,  when  such  agreement  could  only  apply 
to  the  tithe  for  the  current  year. 

By  the  Courl.^— This  appears  to  be  an 
extraordinary  mode  of  tithing,  but  it  has 
not  been  assumed  that  any  fraud  has  been 
attempted  to  be  practised;  and  although 
the  i^preement  appears  to  be  absurd  and 
prejudicial  to  the  plaintiff's  interest,  still  as 
the  jury  have  believed  the  defendant's  wit- 
nesses, who  stated  that  such  an  agreement 
had  been  entered  into  at  the  vestry,  it  does 
not  appear  to  us  to  have  been  illegal.  The 
parson  coidd  derive  no  advantage  whatever 
•flt>m  having  the  sheaves  thrown  out  after 
they  had  been  set  up  in  shocks ;  but,  on 
the  contrary,  the  farmer  might  have  taken 
every  advantage  from  it,  as  he  might  have 
ascertained  the  sice  of  each  sheaf  before 
it  was  thrown  out — this  was  most  Iflcely 
to  lead  to  a  fraud  on  the  parson ;  but  as  the 
jury  have  found  their  verdUctcib  the  credit  du^ 
to  the  defendant's  witnesses ;  and  as  it  was 
properly  lefl  to  them,  wketliher  the  plainiiff 
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had  made  such  an  agreement  or  not,  and 
they  having  found  that  he  did,  and  as  no 
fraud  has  heen  imputed  to  the  defendant,  it 
appears  to  us  that  this  verdict  ought  not  to 
be  disturbed.  This  rule  therefore  must  be 

Discharged, 


•«.} 


TRXTTON  0.  GARDNER. 


1825 

May  16 

If  a  defendant  be  arrested  by  a  lerong 
chnstian  name  and  give  a  bail  bond^  the 
Court  wiU  not  order  it  to  be  delivered  up  to 
be  cancelled^  but  leave  the  defendant  to  his 
plea  in  abatement, 

Mr,  Serjeant  Taddy  moved  that  the  bail 
bond,  which  had  been  given  by  the  defen- 
dant in  this  cause,  might  be  delivered  up  to 
be  cancelled,  on  an  affidavit  which  stated, 
that  he  had  been  arrested  by  the  name  of 
Phillip  Francis — that  he  was  baptized  by 
the  name  of  Phillip  Thomas,  but  had  never 
used  the  name  of  Francis. 

The  Courtf  however,  refused  the  appli- 
cation, but  left  the  defendant  to  plead  in 
abatement ;  and  they  observed,  that  in  fu- 
ture they  would  not  allow  a  party  to  be 
relieved  on  an  application  of  this  nature. 

The  Learned  Seijeant,  therefore,  took 
nothing  by  his  motion. 


■.} 


COLLEDOB  V,  HORN. 


1825 

May  16 

Where  to  an  action  of  assumpsit  for  goods 
sold  and  delivered^  the  defendant  pleaded  the 
Statute  of  Limitatians,  and  the  plaintiff  gtwe 
in  evidence  a  letter  written  by  the  defendant 
to  the  plaint^^s  attorney,  stating  that  he  had 
received  his  letter  respecting  the  plaintiff's 
demand — that  it  was  not  a  just  one — that  he 
was  ready  to  settle  the  account  whenever  the 
plaintiff  thought  proper  to  meet  him  on  the 
business — that  he  was  not  in  his  debt  90/., 
nor  any  thing  like  that  sum — and  that  he 
should  be  happy  to  settle  the  business  by  the 
plaintiff's  meeting  him  in  London  : — Held, 
that  the  Judge  was  warranted  in  telling  the 
jury,  that,  after  this  letter,  the  Statute  of 
Limitations  was  out  of  tlte  question,  as  there 
was  a  clear  admission  of  an  existing  debt 
upon  the  face  of  the  letter  itself. 


Quaere — Whether  an  admission  made  by 
counsel,  in  his  address  to  the  jury,  that  part 
of  his  client's  demand  had  been  saHsfied,  is 
receivable  in  evidence  if  his  client  hand  it, 
and  made  no  objection  to  it  ai  the  time. 

This  was  an  action  of  assumpsit,  and 
brought  to  recover  the  sum  of  250/.^  due 
from  the  defendant  to  the  plaintiff,  for  cat- 
tle sold  at  Barnet  Fair. 

The  declaration  contained  counts  for 
goods  sold  and  delivered,  and  the  usual 
money  counts. 

The  defendant  pleads  the  Statute  of 
Limitations. 

At  the  trial  of  the  cause,  before  Lord 
Chief  Baron  Richards,  at  the  last  assizes  at 
Hertford,  the  plaintiff  proved  that  he  had 
sold  a  quantity  of  cattle  to  the  defendant  in 
Kent,  the  value  of  which  was  SSL,  and  other 
beasts  at  Barnet  Fair  ;  and  in  order  to  take 
the  defendant's  case  out  of  the  Statute  of 
Limitations,  the  following  letter  from  the 
defendant  to  the  plaintiff's  attorney  was 
given,  in  evidence  : — 

<'  Jan,  10,  1820. 

"  Sir — I  this  day  received  your's,  beii^ 
at  Margate,  respecting.  Mr.  Thomas  Col- 
ledge's  demand :  it  is  not  a  just  one.  I 
am  ready  to  settle  the  account  whenever 
Mr.  T.  C.  thinks  proper  to  meet  me  cm  the 
business.  I  am  not  in  his  debt  90L,  nor 
any  thing  like  it.  Shall  be  happy  to  settle 
the  difference,  by  his  meeting  me  in  Lon- 
don, or  at  my  house.  I  shall  write  Mr. 
Colledge  on  the  subject. — ^Your's,  &c 

**  GsoROB  Horn." 

The  defendant,  as  to  part  of  the  plain- 
tiff's  demand,  called  a  witness  to  prove  an  ad- 
mission made  by  the  plaintiff's  counsel  in  his 
opening  address  to  the  jury,  at  a  former  trial 
at  Northampton,  the  plaintiff  being  then  in 
court ;  but  on  the  witness  being  asked  what 
the  plaintiff's  counsel  said  at  the  time,  the 
Lord  Chief  Baron  held  it  to  be  an  improper 
question,  and  the  testimony  of  the  witness 
on  this  point  was  accordingly  rejected ;  and 
on  his  summing  up  to  the  jury,  he  said, 
that,  after  the  letter  produced  by  the  plain- 
tiff, the  Statute  of  Limitations  was  entirriy 
out  of  the  question ;  and  the  jury  accord- 
ingly found  a  verdict  for  the  plaintiff  for 
91/.  12«.  6d,,  being  the  sum  claimed  by 
him  in  the  particulars  of  his  demand  for 
cattle  sold  and  delivered  to  the  defiendant. 
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Mr.  Serjeant  fVUde,  on  a  former  day  in 
^118  term,  obtained  a  rule  itwt  that  this  ver- 
dict might  be  $et  aside,  and  a  nonsuit  en- 
tered, or  a  new  trial  granted;  first,  on 
the  grounds  that  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  letter  written 
by  the  defendant  applied  to  the  demand  on 
whidi  the  action  was  brought,  or  amounted 
to  an  acknowledgment  of  an  existing  de- 
mand— asy  fi>r  any  thing  that  appeared  to 
the  contrary,  it  miffht  have  referred  to  the 
former  cause,  which  was  tried  at  Northamp- 
ton, and  in  which  the  plaintiff  was  non- 
suited ;  and  secondly,  that  the  admissions 
made  by  the  plaintiirs  counsel  there  were 
admissible  in  evidence  on  the  trial  of  this 
cause,  and  ought  not  to  have  been  rejected. 

Mr,  Serjeant  Taddy  now  showed  cause, 
and  submitted,  with  respect  to  the  last  ob* 
jection,  that  a  statement  made  by  counsel 
in  the  course  of  his  address  to  the  jury, 
could  not  be  given  in  evidence  as  against 
his  client ;  nor  could  any  admission  made 
by  him  be  afterwards  receivable,  under  any 
circumstances  whatever,  as  such  statements 
might  be  considered  as  mere  su^^stions, 
and  as  analogous  to  allegations  of  bills 
in  equity,  which  were  not  receivable  in 
evidence  against  the  parties  who  filed  them, 
as  they  contained  no  positive  evidence, 
but  merely  the  suggestions  of  counsel. 

Mr.  Serjeant  Vaughan  and  Mf,  Serjeant 
WUdet  in  support  of  the  rule,  insisted,  that 
an  admission  by  counsel,  that  a  particular 
demand,  which  his  client  sought  to  recover, 
bad  been  satisfied,  might  be  receivable  in 
evidence,  as  he  might  be  considered  as  act- 
ing as  the  agent  of  his  client ;  and  it  is  quite 
clear  that  the  declarations  of  an  agent  are 
admissiUe  in  evidence  as  against  his  princi- 
pal.— With  respect  to  the  learned  Judge's 
havinff  stated,  that  after  the  letter  of  the 
defendant,  the  Statute  of  Limitations  was 
out  of  the  question,  such  statement  was 
improper ;  for  even  if  it  were  equivocal,  it 
■hould  have  been  left  to  them ;  and  here 
it  did  not  appear  that  it  applied  to  the  de-» 
iband  on  which  the  present  action  was 
Ibonded ;  and  it  was  a  fact  for  the  jury  to 
determine,  whether,  upon  the  fece  of  it,  the 
defendant  had  admitted  that  there  was  an 
existing  debt  or  not  In  Frost  v.  Bengough^ 
(1)  where,  to  an  action  on  a  promissory 

(1)  9  B,  Vfitat^  180, 
Vot.ni.  C.P. 


note,  the  plaintiff  gave  in  evidence  a  letter 
written  by  the  defendant,  stating,  that  busi- 
ness called  him  to  Liverpool,  but  that  should 
he  be  fortunate  in  his  adventures,  the  plain- 
tiff might  depend  on  seeing  him  at  Bristol, 
otherwise  that  he  must  arrange  matters  with 
him  as  circumstances  would  permit — ^Lord 
Chief  Justice  Dallas,  considerii^  the  letter 
to  be  ambiguous  in  terms,  left  it  to  the  jury 
to  say,  whether  it  referred  to  the  note  or 
not.  So  here,  the  defendant  stated,  that 
the  plaintifPs  was  not  a  just  demand ;  but 
that  he  was  ready  to  settle  the  account  or 
difference  between  them ;  and  that  cannot 
be  taken  to  amount  to  an  admission  of  a 
debt,  for  which  the  present  action  was 
broi:^ht.  The  cases  ofRancroJt  v.  Lomas, 
(2)  HeWngs  v.  Sham^  (3)  and  Beale  v. 
iVtfidf,  (4)  are  decisive  to  show  that  there 
must  be  evidence  of  an  acknowledgment  of 
an  existing  demand,  to  take  the  case  out  of 
ikk%  statute^ 

By  the  Court. — ^Two  questions  have  been 
presented  to  us  in  this  case :  first,  wlietlier 
the  letter  written  by  the  defendant  is  a  suf- 
ficient acknowledgment  of  a  debt,  to  take 
this  case  out  of  the  Statute  of  Limitations  : 
on  that  point  we  have  no  doubt  whatever. 
It  is  not  necessary  to  decide  whether  it 
ought  to  have  been  formally  left  to  the  jury, 
as  in  effect  it  was  left  to  Uiem ;  and  if  we 
were  to  put  a  construction  on  it,  we  should 
come  to  the  same  conclusion  as  the  Lord 
Chilsf  Baron,  as  there  appears  upon  the  face 
of  it,  to  be  a  clear  admission  of  an  existing 
cause  of  action  within  six  years,  which  is 
sufficient  to  take  it  out  of  the  statute ;  al- 
though the  quantum  of  damages  the  plain- 
tiff might  be  entitled  to  recover,  misht  not 
be  thereby  ascertained.  If  it  had  been 
merely  left  to  the  jury,  whether  the  letter 
took  die  case  out  of  the  statute,  and  they 
had  found  that  it  had  not,  their  verdict 
must  have  been  set  aside,  as  there  is  a  di- 
rect admission  upon  the  fiice  of  it,  that 
something  was  due  to  the  plaintifF—which 
would  be  sufficient  evidence  of  an  existing 
debt  The  defendant  stated  that  he  was 
ready  to  settle  the  account  or  difference  : 
that  of  itself  imports  that  something  was 
due  from  him  to  the  plaintiff. — With  respect 
to  the  second  question,  as  to  the  rejection 

[i)  4  M.  &  S.  457. 
%  1  B.  Moore,  940. 
[4)  4  Bmb.  &  Aid.  56B. 
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had  made  such  an  agreement  or  not,  and 
they  having  found  that  he  did,  and  as  no 
fraud  has  been  imputed  to  the  defendant,  it 
appears  to  us  that  this  verdict  ought  not  to 
Im  disturbed.  This  nde  therefore  must  be 
Discharged. 


:.} 


TRITTOlf  O.  OAKDNEK. 


1885. 

May 

If  a  tkfendatU  be  arretted  &y  a  -wrong 
ckrittian  name  and  give  a  bait  bond,  the 
Court  ttill  not  order  ti  to  be  delivered  up  to 
be  canceUedj'htt  leave  the  defendant  to  lut 
plea  in  abatement. 

Mr,  Serjeant  TaJdy  moved  that  the  bail 
bond,  nhich  had  been  given  by  the  defen- 
dant in  this  cause,  might  be  delivered  up  to 
be  cancelled,  on  an  affidavit  nhich  stated, 
that  he  had  been  arrested  by  the  name  of 
Phillip  Francis — that  he  was  baptized  by 
the  name  of  Phillip  Thomas,  hut  bad  never 
used  the  name  of  Francis. 

The  Court,  however,  refused  the  appli- 
cadon,  but  left  the  defendant  to  plead  in 
abatement;  and  they  observed,  that  in  fu- 
ture they  would  not  allow  a  party  to  be 
relieved  on  an  application  of  this  nature. 

The  Learned  Segeant,  therefore,  took 
nothing  by  his  motion. 


,16.  i 


COLLEDOB  e.  HOKN. 


1825. 
May 

Where  to  an  action  of  aemmptit  for  goodt 
told  and  deHeered,  the  defendata  pleaded  the 
Statute  of  Limitation*,  md  the  pltmaiffgaoe 
ttt  etiidence  a  letter  written  by  the  defendant 
to  the  plaint^'s  attorney,  tiatmg  that  he  had 
received  hix  letter  retpeelitig  the  plaint^'t 
demand — that  it  ko*  not  a  just  one — that  he 
mu  ready  to  tettle  the  account  whenever  the 
plaintiff  thought  proper  to  meet  him  on  the 
biuinett — that  he  wot  not  in  hit  debt  901,, 
nor  any  thing  like  that  mm — and  that  he 
should  be  happy  to  settle  the  business  by  the 
plaintiff's  meeting  him  m  London  : — Held, 
that  the  Judge  was  warranted  in  telling  tie 
jury,  that,  afler  this  Utter,  the  StatuU  of 
Linutatioas  was  out  of  the  question,  as  there 
wot  a  clear  admission  of  an  existing  tkbl 
t^on  the  face  of  the  letter  itsey. 


Qucre — Whether  on  adnusttan  made  by 
counsel,  m  his  addreu  to  the  jury,  that  part 
of  hit  client't  demand  had  been  satitfied,  it 
recereahie  in  evidence  if  Aif  client  h»ard  it, 
and  made  no  objection  to  it  at  the  time. 

This  was  an  action  of  assumpsit,  and 
brought  to  recover  the  sum  of  250/.,  due 
from  the  defendant  to  the  plaintiff,  for  cat- 
tle sold  at  Bamet  Fair. 

The  declaration  contained  counts  for 
goods  sold  and  delivered,  and  the  usual 
money  counts. 

The  defendant  pleaded  the  Statute  of 
Limitations. 

At  the  trial  of  the  cause,  before  Lord 
Chief  Baron  Richards,  at  the  last  assises  at 
Hertford,  the  plaintiff  proved  that  he  had 
sold  a  quantity  of  cattle  to  the  defmdant  in 
Kent,  the  value  of  which  was  36/.,  and  other 
beasts  at  Bamet  Fair  ;  and  in  order  to  take 
the  defendant's  case  out  of  the  Statute  of 
Limitations,  the  following  letter  from  the 
defendant  to  the  plaintiff's  attorney  was 
givea  in  evidence  : — 

"  Jan.  10,  1820. 

"  Sir — I  this  day  received  your's,  beii% 
at  Margate,  respecting  Mr.  Thomas  Col- 


ledge's  demand : 


s  just  e 


I 


Mr.  T.  C.  thinks  proper  to  meet  me  on  the 
business.     I  am  not  in  his  debt  SOL,  nor 

any  thinir  like  il.  Slinll  hp  !iH]>in  in  siul.- 
the  flitl'iTence,  by  his  uii'cting  me  in  Leo- 
don,  IT  at  my  house.  I  bholl  writa  Mr. 
Collnl^-e  on  die  subject. — Your's,  &c 

"  George  Hoaji." 
The  lieri'ndant,  as  to  part  of  ilic  plain- 
tiff's doniiini],  called  a  witness  to  prove  an  mI- 
mission  ninde  by  tlii'  plainlifl  "s  ooimsel  in  Kis 
opening  ntldress  lo  the  jurj%  .-it  ii  tbriiii-t  trial 
at  Ndriluimplon,  the  plairiliH  bvin;  i.'.m  in 
court  :  but  on  the  witness  bciui:  asked  wbu 
the  plaintiff's  i-otinsel  said  at  tlie  litde,  itw 
Lord  Cliiif  B;ijon  huKl  it  to  b, 
question,  ;in<l  tlic  testimony  o 


that,  after  tlie  If 
tiff,  the  Slati" 


ingly  founi' 


him   in 
cattle  I 
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Mr.  Serjetnt  Wilde,  rni  a  former  day  in 
dtii  term,  obtained  a  rule  nwt  tbat  this  ver- 
dict miglit  be  set  aside,  and  a  nonsuit  en- 
tered, or  a  new  trial  granted ;  first,  on 
the  grounda  that  it  ought  to  have  been  left 
to  the  jury  to  aay  whether  the  letter  written 
by  the  defendant  apj^ed  to  tbe  demand  on 
whidi  the  action  was  brought,  or  amounted 
to  an  acknowledgment  of  an  exiiting  de- 
mand— as,  for  any  thing  that  appeared  to 
the  coDtrary,  it  might  have  referred  to  the 
fbnner  cause,  which  was  tried  at  Northamp- 
ton, and  in  which  the  plaintiff  was  non- 
suited ;  and  secondly,  that  the  admissions 
made  by  the  plaiDtifTs  counsel  there  were 
admissible  in  evidence  on  the  trial  of  this 
came,  and  ought  not  to  have  been  rejected. 

Mr.  Serjeant  Toddy  now  showed  cause, 
and  submitted,  with  respect  to  the  last  ob- 
jectimi,  that  a  statement  made  by  counsel 
in  the  course  of  bis  address  to  the  jury, 
could  not  be  given  in  evidence  as  against 
bis  client ;  nor  conld  any  admission  made 
by  him  be  afterwards  receivable,  under  any 
circumstances  whatever,  as  such  statements 
might  be  considered  as  mere  su^estions, 
and  as  analogous  to  allegations  of  bills 
in  equity,  which  were  not  receivable  in 
evidence  against  the  parties  who  filed  them, 
as  they  contained  no  positive  evidence, 
but  merely  the  su^^tions  of  counsel. 

Mr,  Serjeant  Vaaghem  and  Mr.  Serjeant 
Wiide,  in  support  of  the  rule,  insisted,  that 
an  admission  by  counsel,  that  a  particular 
demand,  which  his  client  soi^bt  to  recover, 
had  been  satisfied,  might  be  receivable  in 
evidence,  as  be  might  be  considered  as  act- 
ing as  the  agent  of  his  client ;  and  it  is  quite 
dear  tliiit  tho  di>.-LiJiiioiis  of  un  ai^cnt   nrf 


note,  the  pluntiff  gave  in  evidence  a  letter 
written  by  the  defendant,  stating,  that  busi- 
ness called  him  to  Liverpool,  but  that  should 
he  be  fortunate  in  his  adventures,  the  plain- 
tiff might  depend  on  seeing  him  at  Bristol, 
otherwise  that  he  must  arrange  matters  with 
him  as  circumstances  would  permit — Lord 
Chief  Justice  Dallas,  considering  the  letter 
to  be  ambiguous  in  terms,  left  it  to  the  jury 
to  say,  whether  it  referred  to  the  note  or 
not  So  here,  the  defendant  staled,  that 
the  plaintiff's  was  not  a  just  demand;  but 
dist  he  was  ready  to  settle  the  account  or 
difference  between  them  ;  and  that  cannot 
be  taken  to  amount  to  an  admission  of  a 
debt,  for  which  the  present  action  was 
brought.  The  cases  oi  RoKcroft  v.  Lomas, 
(2)  Heltingr  v.  Shaw,  (8)  and  Beale  y. 
Nind,  (4)  are  decisive  to  show  that  there 
must  he  evidence  of  an  acknowledgment  of 
an  existing  demand,  to  take  the  case  out  of 
^e  statute. 

By  the  Court. — Two  c^uesticms  have  been 
presented  to  us  in  this  case  :  first,  whether 
the  letter  written  by  the  defendant  is  a  suf- 
ficient acknowledgment  of  a  dritt,  to  tske 
this  case  out  of  the  Statute  of  Limitations  : 
on  tliat  point  we  have  no  doubt  whatever. 
It  is  not  necessary  to  decide  whether  it 
ought  to  have  been  formally  lefl  to  the  jury, 
as  in  effect  it  was  left  to  them  \  and  if  we 
were  to  put  s  construction  on  it,  we  should 
come  to  the  same  conclusion  as  the  I^"' 
Chief  Baron,  as  there  appears  upon  the  ^ 
of  it,  to  be  a  clear  admission  »f»"fS"? 
cause  of  action  within  six  yean,  *^^. 
sufficient  to  take  it  out  of  tft^ '"i;"''^. 
though  Ihefiiiantumof  dim«**^^',BW 


c.nsP  out  of  (>«■  '"'Xir  "^.f ' 
^^ ^^_  _  diflJ*encc  : 
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had  made  such  an  agreement  or  not,  and 
they  having  foimd  that  he  did,  and  as  no 
fraud  has  been  imputed  to  the  defendant,  it 
appears  to  us  that  this  verdict  ought  not  to 
be  disturbed.  This  rule  therefore  must  be 

Discharged. 


•e.} 


TRITTON  O.  OABDNER. 


1825 

May  16 

If  a  defendant  be  arrested  by  a  -wrong 
christian  name  and  give  a  bail  bondf  the 
Court  wUl  not  order  it  to  be  delivered  up  to 
be  cancelled^  but  leave  the  defendant  to  his 
plea  in  abatement. 

Mr.  Serjeant  Taddy  moved  that  the  bail 
bond,  which  had  been  given  by  the  defen- 
dant in  this  cause,  might  be  delivered  up  to 
be  cancelled,  on  an  affidavit  which  stated, 
that  he  had  been  arrested  by  the  name  of 
Phillip  Francis — that  he  was  baptized  by 
the  name  of  Phillip  Thomas,  but  had  never 
used  the  name  of  Francis. 

The  Courts  however,  refused  the  appli- 
cation, but  left  the  defendant  to  plead  in 
abatement ;  and  they  observed,  that  in  fu- 
ture they  would  not  allow  a  party  to  be 
relieved  on  an  application  of  this  nature. 

The  Learned  Serjeant,  therefore,  took 
nothing  by  his  motion. 


•e.} 


COLLEDOB  O.  HORN. 


1825 

May  16 

Where  to  an  action  of  assumpsit  for  goods 
sold  and  delivered^  the  defendant  pleaded  the 
Statute  of  Limitations^  and  the  pUantiff  gave 
in  evidence  a  letter  written  by  the  defendant 
to  the  plaintiff* s  attorney^  stating  thai  he  had 
received  his  letter  respecting  the  plaint^'s 
demand — that  it  was  not  a  just  one — that  he 
was  ready  to  settle  the  account  whenever  the 
plaintiff  thought  proper  to  meet  him  on  the 
business — that  he  was  not  m  his  debt  90/., 
nor  any  thing  like  that  sum — wnd  that  he 
should  be  happy  to  settle  the  business  by  the 
plaintiff's  meeting  him  in  London  : — Heldf 
that  the  Judge  was  warranted  in  telling  the 
jury  J  that^  after  this  letter^  the  Statute  of 
Limitations  was  out  of  the  question^  as  there 
was  a  clear  admission  of  an  existing  debt 
t^Nm  the  face  of  the  letter  itself. 


Quaere — Whether  an  adndssion  made  by 
counsel,  in  his  address  to  the  /vry,  that  past 
of  his  client's  demand  had  been  satisfied,  is 
receivable  m  evidence  if  his  client  heard  it^ 
and  made  no  objection  to  it  ai  the  time. 

This  was  an  action  of  assumpsit,  and 
brought  to  recover  the  sum  of  250/.^  due 
from  the  defendant  to  the  plaintiff^  for  cat- 
tle sold  at  Bamet  Fair. 

The  declaration  contained  counts  for 
goods  sold  and  delivered,  and  the  usual 
money  counts. 

The  defendant  pleaded  the  Statute  of 
Limitations. 

At  the  trial  of  the  cai»e,  before  Lord 
Chief  Baron  Richards,  at  the  last  assises  at 
Hertford,  the  plaintiff  proved  that  he  had 
sold  a  quantity  of  cattle  to  the  defendant  in 
Kent,  the  value  of  which  was  SSL,  and  other 
beasts  at  Bamet  Fair  ;  and  in  order  to  take 
the  defendant's  case  out  of  the  Statute  of 
Limitations,  the  following  letter  from  the 
defendant  to  the  plaintiff's  attorney  was 
given,  in  evidence  : — 

«  Jan.  10,  1820. 

"  Sir — I  this  day  received  your's,  being 
at  Margate,  respecting.  Mr.  Thomas  Col- 
ledge's  demand :  it  is  not  a  just  one.  I 
am  ready  to  settle  the  account  whenever 
Mr.  T.  C.  thinks  proper  to  meet  me  on  the 
business.  I  am  not  in  his  debt  SOL,  ncnr 
any  thing  like  it.  Shall  be  happy  to  settle 
the  difference,  by  his  meeting  me  in  Lon- 
don, or  at  my  house.  I  shall  write  Mr. 
CoUedge  on  the  subject. — ^Your's,  &c 

"  Gbobob  Horn," 


The  defendant,  as  to  part  of  the 
tiff's  demand,  called  a  witness  to  prove  ansd- 
mission  made  by  the  plaintiff's  counsel  in  his 
opening  address  to  the  iury,  at  a  former  trial 
at  Northampton,  the  plaintiff  being  then  in 
court ;  but  on  the  witness  being  adced  what 
the  plaintiff's  counsel  said  at  the  time,  the 
Lord  Chief  Baron  held  it  to  be  an  improper 
question,  and  the  testimony  of  the  witness 
on  this  point  was  accordingly  rejected ;  and 
on  his  summing  up  to  the  jury,  he  said, 
that,  afler  the  letter  produced  by  the  plain- 
tiff, the  Statute  of  Limitations  was  oidrely 
out  of  the  question ;  and  the  jury  aooovd- 
ingly  found  a  verdict  for  the  plaintiff  for 
91L  Ifls.  Bd,,  being  the  sum  daimed  by 
him  in  the  particulars  of  his  demand  fiv 
catde  sold  and  deUvered  to  the  deftndant. 
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Mr*  Serjetmi  Wilder  on  a  former  day  in 
tliiB  term,  obtained  a  rule  umi  that  this  ver- 
dict might  be  set  aside,  and  a  nonsuit  en- 
tered, or  a  new  trial  granted;  firat,  on 
the  grounds  that  it  ought  to  have  been  left 
to  the  jury  to  say  whether  the  letter  written 
by  the  defendant  applied  to  the  demand  on 
whidi  the  action  was  brought,  or  amounted 
to  an  acknowledgment  of  an  existing  de- 
mand— as,  for  any  thing  that  appeared  to 
the  contrary,  it  might  have  referred  to  the 
former  cause,  which  was  tried  at  Northamp- 
ton, and  in  which  the  plaintiff  was  non- 
suited ;  and  secondly,  that  the  admissions 
made  by  the  plamdiTs  counsel  there  were 
admissible  in  evidence  on  the  trial  of  this 
cause,  and  ought  not  to  have  been  rejected. 

Mr,  Serjeant  Taddy  now  showed  cause, 
and  submitted,  with  respect  to  the  last  ob* 
jecdon,  that  a  statement  made  by  counsel 
in  the  course  of  his  address  to  the  jury, 
could  not  be  given  in  evidence  as  against 
his  client ;  nor  could  any  admission  made 
by  him  be  afterwards  receivable,  under  any 
circumstances  whatever,  as  such  statements 
might  be  considered  as  mere  suggestions, 
and  as  aiialc»gous  to  allegations  of  bills 
in  equity,  which  were  not  receivable  in 
evidence  against  the  parties  who  filed  them, 
as  they  contained  no  positive  evidence, 
but  merely  the  suggestions  of  counsel. 

Mr,  Serjeant  Faughan  and  Mr.  Serjeant 
Wilde,  in  support  of  the  rule,  insisted,  that 
an  admission  by  counsel,  that  a  particular 
demand,  which  his  client  sought  to  recover, 
had  been  satisfied,  might  be  receivable  in 
evidence,  as  he  might  be  considered  as  acu 
lag  as  the  agent  of  his  client ;  and  it  is  quite 
dear  that  tibe  declarations  of  an  agent  are 
admisBible  in  evidence  as  against  his  princi- 
pal.— With  respect  to  the  learned  Judge's 
having  stated,  that  after  the  letter  of  the 
defendant,  the  Statute  of  Limitations  was 
out  of  the  question,  such  statement  was 
improper ;  for  even  if  it  were  equivocal,  it 
should  have  been  left  to  them ;  and  here 
it  did  not  appear  ^t  it  applied  to  the  de^ 
mand  on  which  the  present  action  was 
founded ;  and  it  was  a  fact  for  the  jury  to 
determine,  whether,  upon  the  fece  of  it,  the 
defendant  had  admitted  that  there  was  an 
existing  debt  or  not  In  Frost  v.  Bengougk^ 
(1)  wWe,  to  an  action  on  a  promissory 

(1)  9  3,Mpocn«,i80, 
Vot.ra.  C.P. 


note,  the  plaintiff  gave  in  evidence  a  letter 
written  by  the  defendant,  stating,  that  busi- 
ness called  him  to  Liverpool,  but  that  should 
he  be  fortunate  in  his  adventures,  the  plain- 
tiff might  depend  on  seeing  him  at  Bristol, 
otherwise  that  he  must  arrange  matters  with 
him  as  circumstances  would  permit — Lord 
Chief  Justice  Dallas,  considering  the  letter 
to  be  ambiguous  in  terms,  left  it  to  the  jury 
to  say,  whether  it  referred  to  the  note  or 
not  So  here,  the  defendant  stated,  that 
the  plaintifPs  was  not  a  just  demand ;  but 
that  he  was  ready  to  setde  the  account  or 
difference  between  them ;  and  that  cannot 
be  taken  to  amount  to  an  admission  of  a 
debt,  for  which  the  present  action  was 
brought.  The  cases  ofRowcroJt  v.  Lomas^ 
(2)  Hellmge  v.  Sham,  (8)  and  Beale  v. 
iVtfidf,  (4)  are  decisive  to  show  that  there 
must  be  evidence  of  an  acknowledgment  of 
an  existing  demand,  to  take  the  case  out  of 
the  statute^ 

By  the  Court, — ^Two  questions  have  been 
presented  to  us  in  this  case :  first,  whether 
the  letter  written  by  the  defendant  is  a  suf- 
ficient acknowledgment  of  a  d^t,  to  take 
this  case  out  of  the  Statute  of  Limitations  : 
on  that  point  we  have  no  doubt  whatever. 
It  is  not  necessary  to  decide  whether  it 
ought  to  have  been  formally  left  to  the  jury, 
as  in  efiect  it  was  left  to  diem ;  and  if  we 
were  to  put  a  construction  on  it,  we  should 
come  to  the  same  conclusion  as  the  Lord 
Chilef  Baron,  as  there  appears  upon  the  fiice 
of  it,  to  be  a  clear  admission  of  an  existing 
cause  of  action  within  six  years,  which  is 
sufficient  to  take  it  out  of  the  statute ;  al- 
though the  quantum  of  damages  the  plain- 
tiff might  be  entitled  to  recover,  misht  not 
be  thereby  ascertained.  If  it  had  been 
merely  left  to  the  jury,  whether  the  letter 
took  Uie  ease  out  of  the  statute,  and  they 
had  found  that  it  had  not,  their  verdiet 
must  have  been  set  aside,  as  there  is  a  di?- 
rect  admission  upon  the  fece  of  it,  that 
something  was  due  to  the  plaintifi^ — ^which 
would  be  sufficient  evidence  of  an  existing 
debt  The  defendant  stated  that  he  was 
ready  to  settle  the  aooount  or  difference : 
that  of  itself  imports  that  something  was 
due  from  him  to  Uie  plaintiff. — With  respect 
to  the  second  question,  as  to  the  rejection 


i 


f)  4M.&S.457. 
3)  1  B.  BloOre,  940. 
(4)  4  Bub.  &  AM.  568. 

SB 


18G 


COURT  OF  COMMON  PL£AS. 


of  the  admission  made  by  die  plaintiff '• 
counsel  at  the  former  trial,  it  embraces  a 
point  of  great  delicacy  and  difficulty ;  and 
as  it  does  not  appear  from  the  notes  of  the 
learned  Judge,  who  tried  this  cause,  in  what 
part  of  the  court  the  plaintiff  was  at  the 
time  such  admission  was  made,  or  whether 
he  heard  it  or  not,  or  the  counsel  was  ao- 
ihoriaed  in  making  such  a  statement,  or 
that  it  was  objected  to  at  the  time,  we  are  of 
opinion  that  there  must  be  a  new  trial,  in 
order  to  ascertain  those  facts.  The  real 
justice  of  the  case  is,  that  the  plaintiff  is  en- 
titled to  recover  the  sum  of  SQL,  being  tlie 
amount  of  cattle  sold  to  the  defendant  at 
Bamet  Fair  ;  and  if  he  will  consent  to  have 
the  verdict  reduced  to  that  sum,  the  rule 
for  a  new  trial  must  be  discharged ;  but  if 
not,  it  must  be  made 


6. ; 


LIYXTT  O.  WILSOir. 


1825. 
May  16, 

Where f  to  an  actum  of  trespass  for  break- 
ing and  entering  the  pUunt^'s  closet  the 
dejfendani  pleaded  a  right  of  waj^f  granted  hy 
deed  to  certain  persons^  under  whom  he 
claimed^  but  which  he  averred  to  have  been 
lost  and  destrotfed ;  and  the  plaint^  in  his 
repUcation  traversed  the*  right  qf  waif  b^f 
grant ;  and  it  appeared  at  tie  truU^  that  the 
right  had  been  frequently  contested;  and  the 
judge  told  the  jury^  that  if  they  thought  the 
defendant  had  exercised  the  right  of  way  im- 
interruptedly  for  more  than  twenty  years,  it 
would  be  presumptive  evidence  of  the  exists 
ence  of  a  deed :  and  thai  \f  such  deed  had 
been  lost,  they  wouid  find  for  the  defendant : 
but  if  they  thought  t^ere  had  been  no  way 
granted  by  deed^  then  for  the  plainUff: — 
Jleldf  that  such  direction  was  rights  as  the 
.question  the  jury  had  to  determine  was,  whe^ 
ther  such  a  deed  had  ever  existed  or  not :  and 
they  having  found  a  verdict  for  the  pUunt^, 
the  Court  refused  to  grant  a  new  trial. 

This  was  an  action  of  trespass  for  break- 
ing and  enteijng  divers  closes  of  the  plain- 
tiff *s,  and  a  certain  dose  of  his  called  "  the 
.yard,"  situate  in  the*  parish  of  St.  Andrew, 
Cambridge.  The  defe.ndant  pleaded  seve- 
ral pleas  of  justification,  the  l^th  of  whidi 
was  as  folloiTs : — 


That  before  and  at  the  aaid  sewval 
times,  when  &c  he  was  seised  in  his  de- 
mesne as  of  fee,  of  and  in  a  certain  messu- 
age and  yardi  in  die  parish  aforesaid ;  and 
that  long  before  any  of  the  said  aev^^ 
dmes,  when  &c.  to  wit,  on  the  let  Janoaxy 
1764,  at  the  parish  afiiresaid,  by  a  certain 
deed  then  and  there  made  between  one 
John  Waierfield,  the  then  owner  of  the  said 
4:lose  of  the  said  pkindfl^  called  "  the  yard," 
and  who  was  then  seised  thereof  in  his  de- 
mesne as  of  fee,  and  Thomas  Blai4u  and 
Mary  his  wife,  wfap  were  then  seised  in  thdr 
demesne  as  of  fee,  in  right  of  the  aaid 
Mary,  of  and  in  tlie  said  messuage  and 
yard,  now  of  the  said  defendant,  and  mhom 
estates  therein  he  the  said  defendant  now 
hath,  but  which  said  last-meniioned  deed 
hath  sitice  been  lost  and  d^troyed  by  aoet- 
dent,  and  therefore  ^^nnot  be  produced  to 
the  Court  here,  the  4ate  whereof  is  for  that 
reason  wholly  unknown  tp  the  said  d^en- 
dant;  the  said  John  Waterfieid,  so  being 
•owner  of  the  said  close  in  which  &c.  did 
grant  to  the  said  Thomas  Blanks  and  Mary 
his  wife,  in  right  of  the  said  Mary,  so  then 
being  the  owner  of  tbue  said  messnage  and 
yard,  pow  of  the  sai4  defendant,  and  In  the 
heirs  and  assigns  of  the  said  Mary  as  afore- 
said, a  certain  way  from  a  public  h^way 
or  street  called  the  Petty  Cury,  into,  through, 
over,  and  abng  the  said  pl^tiff's  dose  oil- 
ed **  the  yard,"  in  which  &iu  unto  and  imo  4|e 
said  messuage  and  yard  of  the  said  defendani, 
and  so  back  again  from  the  aaid  last-men* 
doned  dose,  in(o,  through,  over,  and  akmg 
the  said  dose,  in  which  &c.  called  "  the  yafd,'* 
unto  and  into  the  said  pvhhc  Kill's  high- 
way, called  the  Petw  Cury,  to  go^  return, 
pass,  and  repass  on  mot  in  and  fliloi^  the 
said  last-mendoned  way,  at  all  weaanniiblp 
hours  in  the  day  time. 

Replicationrr'That  the  said  John  Water^ 
field,  so  being  owner  of  the  said  dose  esSned 
The  Yard,  in  which  &c^  did  not  grsnt  to 
the  said  Thomas  Blanks  and  Maiy  jhis  wife, 
in  right  of  the  said  Mazy,  beii^  die  omets 
of  the  said  messuage  and  yard,  now  of  the 
said  defendant,  a  certain  way  to  pass  on 
foot  from  the  s|ud  public  highway  or  straet 
•called  the  Petty  Cury,  into^  throHgh,  over, 
.and  nLaog  the  said  dose  called  ''  the  yard," 
in  which  &c. :  upon  whidi  issue  waa  joined. 

At  the  trial  before  Mr.  Jusdce  Gaaeke, 
at  the  last  asskes  for  Cambridge,  the  only 
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quMdon  wa«— s-whether  diefe  had  been  any 
mnt  of  way  t6  those  wider  wfaonn  the  de-* 
fendant  daimed  er  not.  It  was  admitted 
that  Water  field  was  the  original  owner  of 
die  locus  m  quo^  and  seised  thereof  in  fee ; 
Ittid  that  it  joined  the  defbndant's  yard ; 
bttl^  the  light  6f  way  now  claimed  by  him 
did  not  appear  to  have  been  enjoyed  by  any 
deed  of  eonveyanee,  nor  was  Uiere  any  di« 
r^ct-  evidence  of  a  seisin  in  Blanks  and  his 
wife.  As  to  the  nninterrapted  use  or  en- 
joyment of  the  way  by  the  defendant,  it 
appealed,  tkat  siHee  he  had  taken  the  pre-* 
ttfises,  he  itad  that  he  had  a  right  to  go  up 
die  yiurd ;  and  on  his  lately  taking  o^er 
preririsea,  the  approaeh  to  which  was  by  an 
entrance  into  the  yard,  he  said  that  his  right 
ftom  the  street  to  the  yard  could  no  longer 
be  resisted. 

The  learned  Judge,  in  summing  up  to  the 
jury,  said,  that  the  principal  question  for 
their  consideration  was — ^whether  the  de~ 
l^ndant  had  a  right  of  way  over  the  yard  in 
question,  or  whether  there  had  been  a  grant 
by  deed,  as  set  out  by  him  in  his  plea ;  that 
the  terms  as  therein  stated  were  immaterial ; 
but  that  the  most  important  point  was,  whe«> 
ther  there  had  been  a  grant  by  deed  :  that 
W  the  jury  should  be  of  opinion,  that  the 
defendant  had  exercised  a-  right  of  way  by 
It  long  and  uninterrupted  usage  for  more 
than  twenty  years,  it  would  be  presumptive 
evidence  of  the  existence  of  a  deed ;  and 
that  if  snch  deed  had  been  lost,  the  defen* 
dant  would  be  entitled  to  their  verdict; 
and  he  observed,  that  formerly  it  was  com- 
pulsory to  show  the  existence  of  such  a 
deed ;  but  that  now  the  jury  might  take  idl 
the  circumstances  into  their  consideration, 
and  the  question  for  them  to  determine  was 
— whether  they  believed  that  a  conveyance 
had  ever  been  made,  or  that  from  long 
enjoyment  such  a  conveyance  or  grant 
might  be  presumed ;  but  the  learned  Judge 
concluded  by  observing,  that  if  the  jury 
should  be  of  opinion,  that  there  had  been 
no  grant  by  deed,  then  that  they  would  find 
their  verdict  for  the  plaintiff.  They  said 
that  they  could  not  find  that  there  had  been 
any  deed ;  on  which  the  learned  Judge  said 
that  it  was  unnecessary,  as  the  defendant 
had  stated  it  to  be  lost ;  and  he  said  that 
the  question  far  their  consideration  was, 
whether  there  had  been  a  grant  by  deed 


under  all  the  circmxlstances  of  the  case ; 
and  they  foiund  a  verdict  for  the  plaintiff. 

Mr,  Serjeant  Taddy,  on  a  former  day  in 
this  term,  obtained  a  rule  to  show  cause 
why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  of 
a  misdirection  of  the  judge  to  the  jury. 
He  submitted  that  it  ought  to  harte  been 
left  to  them,  that  if  they  should  be  of  opinion, 
that  the  owners  of  the  property  at  the  time 
of  the  conveyance,  and  defendant  had  since, 
had  an  uninterrupted  usage  or  corresponding 
enjoymeiit  of  the  way  for  more  thail  twenty 
yisats,  they  might  presume  a  deed ;  and 
afohough  in  die  case  of  Doe  d.  Fenmkk  v. 
Reid^  (1)  where  a  defendant's  ancestor  came 
into  possession  of  certain  lands  in  1752,  as 
a  creditor,  under  a  judgment  obtained 
against  the  then  owner  of  the  land,  and  the 
defendant's  family  had  continued  in  posses- 
sion ever  since  : — it  was  held,  that  the  origi- 
nal possession  having  not  been  taken  under 
any  conveyance,  the  length  of  possession 
was  only  prmd  facie  evidence,  from  which 
a  jury  might  infer  a  subsequent  conveyance 
by  the  original  owner,  or  some  of  his  de-' 
scendants ;  but  that  it  might  be  rebutted  ; 
and  that  the  jury  must  not  presume  such 
conveyance  from  length  of  possession,  un- 
less they  were  satisfied  that  it  had  actually 
been  executed : — ^Yet  there,  the  commence- 
ment of  the  defendant's  tide  appeared ;  and 
as  it  would  have  been  insufficient,  imless 
confirmed  by  a  subsequent  conveyance,  the 
jury  were  righdy  directed  to  consider,  whe- 
ther they  Mieved  that  such  conveyance 
had  actually  taken  place  or  not.  But  Mr. 
Justice  Holroyd  there  said,  in  cases  of  rights 
of  way,  &c.,  the  original  enjoyment  cannot 
be  accounted  for  unless  a  grant  has  been 
made ;  and  therefore  it  is,  that  from  long 
enjoyments  such  grants  are  presumed. 

Mr.  SerjearU  jiVilde  being  now  about  to 
show  cause,  the  Court  called  on  Mr,  Ser- 
jeant  Taddy  to  support  his  rule. 

He  submitted,  that  under  the  circum- 
stances of  this  case,  it  should  have  been  lefl 
to  the  jury  as  was  done  in  Campbell  v.  Wil^ 
sent  (St)  viz.  that  if  they  were  satisfied  from 
the  whole  of  the  evidence,  that  the  defen- 
dant's enjoyment  had  been  only  by  leave  or 
favour,  or  otherwise  than  as  under  a  claim 
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or  assertkm  of  right,  it  would  repel  tiie  pre^ 
sumption  of  a  grant ;  and  that  insucheaae,  or 
if  they  thought  that  it  had  not  been  enj6yed 
adversely  for  twenty  years,  they  mi^t  pre- 
sume a  grant*  So  here,  the  jury  should 
have  been  told,  that  if  they  thought  the 
way  had  been  used  uninterruptedly  by  the 
deiendant  for  that  period,  they  might  pre- 
sume a  deed :  whilst  here,  it  was  merely  left 
for  them  to  find,  whether  the  way  had  been 
granted  by  deed  or  not.  In  Hulctojt  v. 
Heel^  (3)  where  the  grantee  of  a  market, 
under  letters  patent  from  the  Crown,  suf- 
fered another  person  to  erect  a  market  in 
his  neighbourhood,  and  use  it  for  the  space 
of  twenty-three  years  without  interruption^ 
Lord  Chief  Justice  Eyre  intimated  a  decided 
opinion,  that  it  was  a  dear  bar  to  an  action 
on  the  case  brought  by  the  plaintiff,  for 
a  disturbance  of  his  market  On  these 
grounds,  therefore,  where  there  has  been 
an  adverse  user  to  the  plaintiff  for  more 
than  twenty  years,  it  is  not  for  the  jury  to 
find  an  existence  of  a  deed,  but  for  the  judge 
to  leave  it  to  them,  whether,  from  the  evi- 
dence before  them,  there  are  sufficient  facta 
for  them  to  presume  such  a  deed^ 

B%f  the  Court, — It  appears  to  us^  that  tlie 
direction  to  the  jury  was  perfecUy  right ; 
and  if  it  were  otherwise,  it  is  evident  that 
the  cause  must  go  down  to  a  new  trial.  If 
there  had  been  an  unkUerrupied  usage  for 
more  than  twenty  years,  it  is  quite  clear  that 
the  jury  might  be  warranted  in  presuming 
it  to  have  originated  in  a  deed ;  but  even  in 
such  a  case,  a  judge  would  only  be  justifi- 
ed in  saying,  Uiat  they  might  presume  a 
deed«     Here,  all  the  advantage  was  given 

(S)  1  fioik  &  iNiJ.  400. 


to  the  defkidant,  which  he  ooiild  possibly 
require,  as  they  were  tdd,  that  if  ^ley 
thought  thai  he  had  exercised  the  right  of 
way  uninterruptedly  for  more  than  twenty 
years,  by  virtue  of  a  deed,  he  would  be  en- 
titled to  a  verdict,  although  such  deed  had 
been  lost.  Now  that  appears  to  us  to  have 
he&k  going  quite  fiur  enovgh ;  for  theleainr 
ed  Judge  did  not  say,  that  they  must  find  a 
deed,  but  merely  tluit  they  might  do  so.  It 
is  the  duty  of  a  judge*  if  there  is  stnHig  evi- 
dence of  an  usage,  inconsistent  with  the  ex- 
btenoe  of  a  deed,  to  direct  the  jury  to  con- 
aider  it,  and  decide  acoordin^y.  Here 
it  appears,  that  the  property  in  question 
was  cnriginally  conveyed  by  deed,  but  that  the 
right  of  way  was  not  reserved  Uierein ;  and 
although  there  might  have  been  another 
and  subsequent  deed,  still  there  was  no 
reservatbn  of  the  way  id  the  original ;  but 
the  user  by  the  defendant^  so  fiur  from  hav- 
ing been  uninterrupted  or  undisputed,  ap* 
pears  to  have  been  constantly  contested ;  and 
after  he  had  been  some  years  in  possession, 
it  seems,  that  ivhen  he  lately  took  some 
adjacent  premises,  he  stated  that  his  i^t 
of  way  could  no  longer  be  contested^  laat 
shows  that  he  thought  he  had  no  previous 
right;  for  if  he  had,  there  would  have  been 
no  occasion  for  him  to  have  made  use  of 
that  expression.  The  weight  of  evidence 
was  clearly  againat  the  e^tenoe  of  a  deed ; 
and  the  essence  of  the  issue  the  jury  bad  to 
try  was,  whether  the  deed,  as  stated  in  the 
defendant's  plea,  ever  had  existence  or  not; 
and  if  there  had  been  sudi  an  instnuseiit, 
it  is  not  piobaUe  that  the  usage  <^the  way 
would  have  been  disputed: — ^This  nde, 
therefore,  must  be 

Discharged* 
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OU>VKk  9.  XOMCTOJt. 


Where  a  testator  devised  aU  his  real  and 
personal  estates  to  trustees  and  their  heirSf 
ttpon  trusif  thai  they  should  out  of  the  rents f 
issues^  and  produce  of  all  or  any  part  of  the 
said  real  or  personal  estates^  pay  yearly  25  OL 
towards  the  maintenance  of  me  testator* s 
daughter^  until  she  should  attain  the  age  of 
21,  or  marry  with  the  consent  qf  the  trustees; 
and  upon  further  trust,  that  they  should  pay 
and  apply  so  much  qf  the  residue  of  the  rents^ 
^c.  ^  the  said  estates  as  they  should  think 
necessary  for  the  maintenance  of  the  testator*s 
son^  until  he  should  attain  the  age  of  21^ 
or  his  sister* s  marriage;  and  that  as  soon  as 
he  had  attained  21 ,  or  his  sister  should  be  mar^ 
riedf  then^  that  the  trustees  should  raise  5,000/. 
by  mortgage,  sale,  or  other  disposition  qfall  or 
any  part  qf  testator's  said  real  or  personal 
estates,  and  stand  possessed  thereof  upon 
trust  to  pay  the  same,  and  the  interest  thereon^ 
to  the  testators  daughter  when  she  should 
arrive  at  21,  or  marry ;  and  subject  to  the 
payment  qfsuch  sum^  that  the  trustees  should 
stand  seised  qf  the  residue  of  the  said  real 
and  personal  estates,  in  trust  for  the  testator's 
son,  unt'd  he  should  attain  the  ageof2\,  and 
then  to  the  use  of,  and  m  trust  far  the  son, 
his  heirs,  executors,  administratorSf  and  as- 
s^ns  for  ever :  InU  m  ease  the  son  sheuld 


not  live  to  attain  the  age  qf  21,  and  the 
daughter  should  be  living  at  the  time  of  his 
decease,  or  in  case  the  son  should  live  to  at-* 
tain  21,  and  afterwards  die  without  lawful 
issue ; — then  the  testator,  as  to  his  real  estates, 
devised  them  to  the  use  qf  the  said  trustees 
until  the  daughter  should  attain  the  age  qf 
21,  or  marry,  and  then  to  the  use  <^'his 
daughter  for  life,  remainder  to  trustees  to 
support  contingent  remainders,  with  divers 
remaindefs  over  : — The  daughter  attained 
21,  but  the  5,000/.  had  not  been  paid  or  raised 
out  of  the  real  estate,  and  the  son  had  also 
attained  the  age  of  21 : — Held,  that  the  legal 
estate  in  the  testator's  real  estates  was  in  the 
trustees,  and  would  so  continue  until  the 
S, OOOt^  should  be  raised  as  directed  by  the 
will ;  and  that  the  son  would  have  taken  an 
estate  in  fee  in  such  estates,  with  an  executory 
devise  over,  in  the  event  qf  his  dying  without 
issue  living  at  his  deaths  in  ease  the  devise 
to  /um  had  been  made  without  the  intervention 
of  trustees,  he  having  attained  the  age  of  21, 

The  following  case  was  directed,  by  the 
Right  Honourable  the  Master  of  the  Rolls, 
to  be  sent  for  the  opinion  of  the  Judges  of 
this  Court. 

William  Cheshire  Glover,  (the  father  of 
the  plaintiff,)  by  his  last  will  and  testament, 
duly  executed  and  attested  to  pass  real  es- 
tatesi  devised  as  follows : — vis.  "  I  devise 


190 


COURT  OF  COMMON  PLEAS. 


all  my  messuages,  &c.  and  goods,  chattels, 
debts,  &c.  to  my  brother  John  Glover,  T. 
Birch  and  W.  E.  Hammond :— To  hold  die 
same  to  them»  their  heirs,  executors  and  ad- 
ministrators, 00  the  sertnl  truiU'foQorw# 
ing :  that  is  to  say — that  they  or  the  sur- 
vivor of  them,  or  the  heirs,  executors  or 
administrators  of  such  survivor,  shall,  by 
and  out  of  the  rents,  issues,  profits  and 
produce,  of  all  or  any  part  of  the  said  mes- 
suages, &c.  &c.  yeady,  ftid  every  year  pay 
and  apply  the  sum  of  250L  towards  the 
maintenance  and  education  of  my  daughter, 
Ann  Juiia  Glover^  or  so  much  thereof  as 
will  be  necessary  for  that  purpose ;  the  resi- 
due thexeof  to  accumulate  for  the  use  and 
benefit  of  my  said  daughter,  and  be  paid 
or  made  payable  to  her  when  she  shall  ar- 
rive at  the  age  of  Zl  years,*  or  on  the  day 
of  her  marriage  with  the  consent  of  me 
said  trustees,  whichever  shall  first  happen : 
and  upon  further  trust,  that  they  shall  pay 
and  apply  so  much  of  the  residue  of  the 
rents,  produce  and  profits  of  the  said  mes- 
suages, &c.  &c.  as  they  shall  in  their  dia- 
cretion  think  necessary,  for  the  maintenance 
and  education  of  my  son  fViliiam  ChesUre 
GkuTt  [the  above-named  plaintiff]  until  he 
shall  attain  the  age  of  21  years,  or  the  day 
of  marriage  of  my  said  daughter,  Ann  Julia 
Glover,  which  shall  firat  happen ;  and  when 
and  as  soon  as  my  said  son  shall  have  at- 
tained the  aoe  of  21  years ;  or  my  said 
daughter  shall  be  married,  with  such  con- 
seat  as  afi>resaid ;  then  upon  diis  further 
trust — vis.  that  my  said  trustees  shall  with 
all  convenient  speed,  by  mortgage,  sale,  or 
ather  disposition  c^  all  or  any  part  of  the  said 
asesauages,  &c.  &c.  levy  and  raise,  or  borrow 
and  take  up  at  interest  the  sum  of  5,000A  ; 
and  shall  stand  possessed  thereof  when  so 
raised  as  aforesaid,  upon  trust  to  pay  the 
aanie»  and  the  interest  thereon  from  the 
time  when  my  said  daughter  shall  arrive 
al  the  age  of  21  years,  or  be  married  with 
s«di  consent  as  aforesaid,  unto  my  said 
dauffhter :  but  in   case  my  said  daughter 
shall  arrive  at  the  age  of  21  years,  or  be 
married  in  my  lifetime,  then  my  will  and 
meaning  is,  that  the  said  sum  of  5,000/1 
shall  be  raised  and  paid  in  manner  aforesaid, 
as  soon  as  conveniently  may  be  afler  my 
decease,  with  interest  from  the  time  of  my 
decease,  and  subject  to  the  payment  of  the 
said  sum  of  5,000/.  so  to  be  raised  as  afore- 


and  the  interest  thereof  in  manner 
aforesaid ;  then  that  the  said  trustees  shall 
stand  seised  and  possessed  of  the  residue 
of  the  said  messuages,  &c.  &c.  after  sndi 
sale  or  other  dispoaition  as  aforesaid,  in 
trust  for  the  sole  use  and  benefit  of  my  said 
son,  until  he  shall  attain  the  age  of  21 
years,  and  when  and  so  soon  as  he  shall 
arrive  at  the  age  of  twenty-one  years,  then, 
subject  as  aforesaid,  to  tAe  tise  ^  and  in 
^*asl  fcr  my  9mi  som,  his  hthrs^  executors, 
adfnmistratars  and  assigns  /or  «oer,  acooid- 
ing  to  the  nature  of  the  said  estates  respec- 
tively ;  but  in  case  my  said  son  shaU  not 
live  to  attain  such  age  of  21  years,  and  my 
said  daughter  shall  be  living  at  the  time  of 

the  decease  of  nj  said  son,  or  m  cose  flpiy  aoal 
son  shall  live  to  attain  sudi  age  of  21  yean, 
wad skall  interwords  iSe miikoui  lamfiUissuet 
then,  as,  to,  for,  and  conoeming  all  my  said 
messuages,  I  devise  them  to  the  ose  of  die 
said  trustees,  and  the  survivors  or  survivor 
of  them,'  and  the  heirs  and  aasjgns  of  sudi 
survivor,  until  my  said  dau^ter  shall  attain 
the  age  of  21  yean,  or  the  day  of  her  mar- 
riage with  such  consent  as  aforesaid,  and 
lAffi  to  the  use  ofrni/  daughter  for  ^f*-^ 
remainder  to  trustees  to  support  contingent 
remainders;   remainder  to    the  first  and 
other  sons  of  the  testator's  daughter  in  tafl 
male  successively ;  remainder  to  the  daugh- 
ters of  his  daughter  as  tenants  in  common  in 
tail,  with  cross  remainders,  between  them ; 
remainders  over  in  like  manner  to  testatoi^s 
brother,  and  nephew,  successively  for  life, 
(with  trustees   to  support  contingent  re- 
mainder) and  to  their  sons  successively  in 
tailgeneral;  remainder  to  testator's  own  r%ht 
heirs.    The  residuary  clause  was  as  foBows : 
vis.    **  And  as,  to,  for,  and  concenung  all 
my  ^rsonal  estate ;  ^  my  said  son  shall 
not  live  to  attain  the  ase  of  21,  or  livii^  to 
attain  sudi  an  age,  sh^l  afterwards  £e  and 
not  leans  lawful  issue  of  his  body, — dien  I 
bequeath  the  same  to  my  said  trustees  in 
trust,  &c.  &c.     Provided  alwa]^  that  in 
case  it  shall  be  necessary  for  raising  the 
said  sum  of  5,000/.  bequeathed  to  my  said 
daughter,  and  for  other  the  purposes  oon- 
tained  in  my  wiD,  either  to  make  sale,  or 
otherwise  dispose  of,  or  mortgage  aH  or' 
any  part  of  my  said  messuages,  &c.  ftc — ^I 
thereby  give  the  said  trustees  MB  power 
and  authority  so  to  do,  and  their  leoe^ 
diall  be  sufficient  discharge  to  the  pur- 
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ehaaer ;  and  I  also  empower  them  at  any 
time  to  lay  out  and  inrest  any  part  or 
ports  of  my  personal  estate  at  interest,  on 
real  or  other  securities,  in  some  of  the 
public  funds,  and  from  time  to  time  to  alter 
and  transfer  such  securities  and  funds." 

At  the  time  of  the  commencement  of  diis 
suit  the  devisor's  daughter,  Ann  Julia  Glover, 
had  attained  the  age  of  21 ;  but  the  5flOOL 
had  not  been  paid  or  raised  out  of  the  real 
estate,  and  die  testator's  personal  estate 
was  not  sufficient  to  discharge  it.  The 
questions  for  the  opinion  of  the  Court 
were — What  estate  does  the  said  William 
Cheshire  Glover,  the  devisee,  .take  in  the 
testator's  real  estate,  under  the  limitations 
in  his  said  will,  he  the  said  William  Cheshire 
Glover,  the  devisee,  having  attained  the  age 
of  £1  years.  If  the  Court  should  be  of  opinion, 
that  the  trustees,  viz.  the  testator's  brother, 
the  said  Thomas  Birch  and  W.  £.  Hammond, 
take  the  legal  estate  in  fee  under  the  limita^ 
tions  in  the  said  will ;  then — ^Whether  the  said 
William  Cheshire  Glover,  the  devisee,  would 
have  taken  any,  and  what  estate  in  the  te»- 
tator's  said  real  estates,  by  virtue  of  his 
«aid  will,  in  case  the  devise  to  him  had  been 
made  without  the  mtroduction  of  trustees, 
he  the  said  William  Cheshire  Glover  having 
■o  attained  his  age  of  21  years. 

The  case  came  on  for  argument  in  the 
last  term,  when  Mr.  Serjeant  Peahe  fbr  the 
plaintiff,  submitted  that  he  took  an  estate 
tail  in  the  premises  devised  to  him,  and 
which  vested  in  him  immediately  on  the 
death  of  the  devisor ;  and  it  is  immaterial 
for  that  purpose  to  consider  whether  the 
trustees  took  an  estate  in  fee,  or  a  chattel 
interest,  determinable  on  the  plaintiff's  at- 
taining 21.  But  it  is  quite  clear  that  they 
took  only  a  chattd  interest;  and  it  is 
equally  so  that  where  words  are  used  in  a  will 
. AO  as  to  operate  as  a  contingent  remainder,  it 
cBimot  be  construed  as  an  executory  devise, 
and  more  particularly  so  where  dbere  is  a 
sufficient  estate  of  freehold  to  support  such 
a  remainder.  It  is  an  established  principle, 
that  if  a  testator  makes  use  of  words  in  his 
will,  which  indicate  an  intention  to  confine 
the  generality  of  the  expression  <]£  dying 
without  issue,  to  dying  without  issue  Iwmg 
ai  the  time  of  the  person's  decease,  they  wiU 
be  ao  construed  to  effectuate  the  testator's 
interest ;  and  the  distinction  was  first  taken 
between  a  fineehold  and  leasehold  esute,  in 


the  case  of  ForiA  v.  Chapman.  ( 1 )  So,  where 
lands  are  devised  ta  a  person  and  liis  heirs, 
and  if  be  die  withtmi  itniej  then  over ;  it  vests 
an  estate  tail  in  the  first  taker,  as  those 
words  show  an  intention  of  the  devisor  in 
&vour  of  the  issue  of  sudh  first  taker.     In 
Dofiiey  V.  Grjgkha^  (2)  where  the  tesUtor 
devised  lands  to  R.  D.,  his  eldest  son,  and 
his  heirs  ;  but  if  it  should  happen  that  R.  D. 
should  die  and  leave  no  issue,  then  to  his 
son  W.  D.  and  his  heirs  ;  it  was  held  that 
R.  D.  took  an  estate  tail.    That  case  is  far 
stronger  than  the  present,  as  there  the  de- 
vise was,  that  in  case  R.  D.  should  die  and 
leave  no  issue,  which  might  apply  to  children 
at  the  time  of  his  death,  and  not  to  a.  total 
ftihtrs  of  issue :  whilst  here  the  words  are, 
if  the  plaintiff  should  die  nMomt  lawful 
issue,  which  cannot  be  taken  to  be  re&r- 
aUe  to  issue  living  at  the  time  of  his  death. 
In  Doe  d.  EUie  v.  EUu^  (3)  under  a  devise 
to  the  testator's  scm,  his  heirs  and  assigns 
fat  ever ;  but  in  case  his  son  should  die 
mthout  issuef  then  to  go  to  the  child  of 
which  his  second  wile  was  then  ensienfc,  it 
was  held  that  the  son  took  an  estate  tail ; 
and  although  it  was  contended,  that  the  word 
**  then"  must  refer  to  the  time  of  the  death 
of  the    testator,  yet  Lord  EUenborough 
aaid,  that  that  word,  being  merely  a  word  of 
relation  and  not  an  adverb  of  time,  made  no 
xlifierence.     Tenny  d.  Agar  v.  Agar^  (4) 
is  an  express  decision  to  show  that  a  deviae 
of  lands  to  the  testator's  son,  and  his  heirs 
fi>r  ever ;  and  in  case  his  son  and  daughter 
both  died  without  kamng  any  child  or  issue, 
then  over,  is  an  estate  tiol:  and  Lord  EUen- 
borough there  said,  that  notlung  could  be 
clearer  than  that  the  remainder*man  was  not 
intended  to  take  any  thing  until  the  issue 
of  the  testator's  son  and  of  his  daughter 
were  extinct,  and  that  the  intent  of  the  tes- 
tator could  only  be  eflfected  by  giving  to  the 
son  and  daughter  successive  estates  tail ;  and 
Mr.  Justice  Le  Blanc  observed,  that  there  is 
no  case  where  the  words  die  wUhoiU  leaving 
tssuBf  simply,  have  been  adjudged  to  mean, 
without  leaving  issue  at  the  time  of  the. 
death.     Although  in  Roe  d.  Sheers  v.  Jef-^ 
fery^  (5)  where  under  a  devise  to  T.  F.  and 

(1)  1  Peer©  Wme.  667. 
It)  4  Mau.  &  Sel.  61. 
:S)  9  East,  382. 
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his  heirs  for  ever,  and  in  case  he  should  de- 
part this  life  and  leave  no  issue,  then  to 
E.  M.  and  S.,  or  the  survivor  or  survivors  of 
them,  share  and  share  alike,  the  devise  to 
E.  M.  and  S.  was  held  to  he  a  good  executory 
devise ;  still  there,  the  intent  of  the  testator 
appeared  plainly  on*  the  &ce  of  the  wfll, 
that  the  dyine  without  issue  was  to  be  con- 
fined to  a  fauure  of  issue  at  the  death  of 
the  first  taker,  as  the  persons  to  whom  it 
was   given  over  were  then  in  existence, 
and  life  estates  were  only  given  to  them. 
With  respect  to  the  distinction  taken  in 
Forth  V.  Ckapnum,  between  real  and  per- 
sonal estate,   although   it  was  denied  by 
Lord  Kenyon,  in  Porter  v.   Bradley,  (6) 
who  considered  the  words  leaving  issue  as 
having  a  confined  relation  to  the  death  of 
the  parent,  in  the  cases  both  of  real  and 
personal  estate ;  yet  in  the  subsequent  case 
ofDamtry  v.  Daintry,  (7)  his  Lora^hip  ad»- 
mitted  the  distinction,  and  said  that,  as  to 
the  real  estate,  the  devisee  took  an  estate 
tail,  and  as  to  the  personalty,  for  life,  on  the 
ground  that  Lord  Macclesfield  in  the  case  of 
FoHh  V.  Chtmrnan,   relied   on    the  word 
*'  leaving,"  when  used  in  the  limitation  of 
personal  estate,  to  be  confined  to  leaving 
issue  at  the  time  of  the  death  ;  and  in  the 
case  of  Crooke  v.  De  Vandest  (8)  Lord  El- 
don  expressed  himself  decidedly  in  favour 
of  the  distinction  taken  in  Forth  v.  CAop- 
fuaiu  — With  respect  as  to  what  estate  the 
trustees  took,  it  is  immaterial  whether  it 
were  m  legal  or  equitable  estate,  as  they  took 
only  a  chattel  interest  determinable  on  the 
plaintiflrs  arriving  at  the  age  of  21  (  for  in 
Doe  d.  fVhUe  v.  Simpton,  (9)  Lord  EUen- 
borough  said,  that  wnere  the  purposes  of  a 
trust  can  be  answered  by  a  less  estate  than 
a  fee  simple,  a  greater  interest  than  is  suf- 
ficient to  answer  such  purpose  shall  not  pass 
to  them;  so  in  Hmwker  v.  /fafribr,(lO)  it 
was  established  that  trustees  are  to  have 
no  greater  estate  than  is  necessary  for  the 
purposes  of  the  trust;  and  as  here  it  was 
the  intent  of  the  testator  that  the  sum  of 
5,000/.  should  be  raised  for  the  mainte- 
nance of  his  son  and  daughter,  it  was  only 
necessary  for  a  term  to  be  vested  in  the 

(6)  5TonttIUi».14& 

(7)  6  Teem  Rep.  314. 

(8)  9  Ve«.  xa5. 

(9)  5  East,  171. 

(10)  s  Bin.  &  Aid.  asr. 


trustees  for  that  purpose ;  and  if  they  can  be 
considered  to  take  the  legal  estate,  no 
power  would  have  been  necessary  for  them 
to  raise  such  sum  by  sale  or  mortgage  as 
they  should  elect. 

Mr.  Serjeant  Wilde,  contri. — ^The  plain- 
tiff took  an  equitable  estate  in  foe,  with  an 
executory  devise  over,  in  the  event  of  his 
not  leaving  issue  living  at  the  time  of  his 
.  death;  and  it  is  immaterial  whether  the 
trustees  took  a  legal  or  equitable  estate,  as 
their  interest  would  be  the  same  in  either 
case.  Although  it  may  be  an  estabbahed 
rule,  that  where  lands  are  devised  to  a  per- 
son and  his  heirs,  and  if  he  die  without 
issue,  then  over,  it  creates  an  estate  tail ;  yet 
the  Court  must  look  at  the  whole  of  a  will 
to  see  what  estate  the  testator  originally  in- 
tended should  be  given,  and  whether  such 
intent  can  be  legally  carried  into  efiect. 
Here  it  evidently  appears  to  be  the  in- 
tention of  the  devisor  not  to  give  the 
plaintiff  an  estate  tail.  The  will  contains 
a  number  of  provisions  which  are  not  to  be 
found  in  ai^  of  those  on  wfaidi  former  de- 
cisions have  taken  place,  and  it  consequently 
depends  on  a  question  of  intent,  to  be  de- 
rived from  the  whole  of  the  instrumenL  In 
Roe  V.  Jefery,  the  devise  was  similar  to  the 
present,  and  the  estate  was  given  to  the  first 
taker  aoid  his  heirs  for  ever;  and  it  was 
a^udged  to  be  a  devise  of  the  fee,  with  an 
executory  devise  over.  Here  it  is  quite 
dear  that  the  tesutor  intended  to  refer  to  a 
failure  of  issue  at  the  time  of  the  death, 
and  not  to  an  indefinite  fiulore.  If  the 
daughter  had  died  first,  and  then  the  son  be- 
fore he  had  arrived  at  the  age  of  21,  it  wonU 
be  an  absolute  estate,  descendible  in  fee  to 
the  son,  which  would  go  to  his  heir-at-law ;  if 
not^  no  meaning  whatever  can  be  given  to 
the  words  of  inneritanee  which  accompany 
the  devise  of  the  estate  to  the  first  laker. 
The  whole  of  the  clauses  must  be  taken 
together  and  connected  with  eadi  other; 
and  if  so,  it  is  manifest  that  a  limitation  in 
fee  was  purposely  created,  and  more  par- 
ticularly so,  as  the  will  appears  to  have  been 
technically  drawn,  liie  bequest  of  person- 
alty is  referable  to  the  same  purposes  as  the 
devise  of  the  realty ;  and  the  wmds,  leawhg 
and  dying  nay  be  considered  as  synonimous, 
as  th^  are  both  used  indefinitely.  On  the 
whole,  therefore,  it  is  quite  dou'  that  the 
phuatifftook  an  equitable  estate  in  foe,  with 
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an  executory  devLse  over,  in  case  of  hui  not 
leaving  issue  living  at  the  time  of  his  death, 
and  that  the  trustees  took  a  legal  estate. 

Mr.  Serjeant  Peake  iu  reply  submitted 
that  the  intent  of  the  devisor  to  be  collected 
from  the  whole  of  his  will  was,  that  the 
estate  should  not  go  over  until  a  general 
failure  of  issue,  iu  which  case  it  is  quite 
clear  that  the  plaintiff  took  an  estate  tail, 
although  he  might  have  taken  an  equitable 
estate  in  fee  in  the  first  instance ;  the  effect 
of  the  whole  of  the  will  is,  to  devise  the  tes- 
tator s  real  property  to  his  son  and  his  heirs 
on  his  arriving  at  the  age  of  21 ;  and  al- 
though it  may  be  said,  that  the  will  is  tech- 
nically drawn,  yet  it  is' apparent  from  its 
whole  context,  in  which  the  provisions  in 
respect  of  the  personal  property  of  the  tes- 
tator must  be  included,  that  the  son  William 
Cheshire  Glover^  the  present  plaintiff  and 
devisee,  took  an  estate  tail. 

The  following  certificate  was  sent  to  the 
Master  of  the  Rolls,  shortly  afler  the  ter- 
mination of  the  last  term. 

"  We  have  heard  this  case  argued  by  coun- 
sel, and  having  considered  it,  are  of  opinion, 
that  the  legal  estate  in  the  real  estates  of 
the  testator  is  in  tlie  trustees,  Tlumias  Birch^ 
and  fVilUam  Henry  Hammond^  and  will  con- 
tinue so  until  the  5,000/.  shall  have  been 
raised  as  directed  by  the  will.  And  that 
William  Cheshire  Glover^  the  devisee,  would 
have  taken  an  estate  in  fee  in  the  said  testa- 
tor's real  estates  by  virtue  of  his  said  wiU, 
with  an  executory  devise  over,  in  the  event 
of  his  dying  without  issue  living  at  his 
death,  in  case  the  devise  to  him  .had  been 
made  without  the  intervention  of  trustees, 
he,  the  said  William  Cheshire  Glover^  the 
devisee,  having  so  attained  his  age  of  ^1 
years. 

"  W.  D.  Best,         J.  Burrough, 
*'  J.  A.  Pabx,         S.  Gasslsv/' 


IM^  C  *^*^  PCLLIN  AND  OTHERS,  V, 

<      SAMUEL   PULLIN,  PEARSALL, 
V.     AND  ANDREWS. 

Where  the  testator  in  Ids  mil  recited^  thai 
he  was  seised  in  fee  of  divers  freehold  mes- 
suages^ and  of  certain  copyhold  or  customary 
latdSf  m  the  parish  and  manor  of  St.  Mary^ 
IsUngUnii  and  all  which  freehold  andcopyhold 
VoL.UI.  C.  p. 


messuages  and  lands  were  subject  to  a  mort- 
gage y  made  by  the  testator  to  S,  R.^for  se- 
curing to  him  the  payment  of  a  certain  sum.  of 
money,  the  testator  save  and  devised  all  and 
every  his  said  freehold  and  copyhold  mes- 
suages to  B.  P.  and  W.  //.,  and  their  heirs, 
upon  trust,  for  certain  purposes  declared  in 
his  will ;  and  all  tlie  rest,  residue,  and  re- 
mainder of  the  testator* s  freehold,  copyhold, 
and  leasehold  estates,  and  also  all  his  goods, 
chattels,  and  personal  estate,  he  gave,  de- 
vised, and  bequeathed  to  his  son  S,  P.,  whom 
he  appointed  his  executor  :  and  the  testator, 
at  the  time  of  making  his  will,  and  at  his 
death,  was  also  seised  in  fee  of  %\  acres  of 
land  at  Islington,  lying  separate  from  the 
other  freehold  and  copyhold  estates  comprised 
in  the  mortgage  to  S»  R.,  as  well  as  of  other 
leasehold  estates  elsewhere : — Held,  that  the 
21  acres,  of  which  the  testator  was  seised,  at 
Islington,  which  were  not  comprised  in  the 
mortgage  to  S.  R.,  did. not  pass  by  tlie  de- 
vise to  B.  P,  and  W,  A,f  the  trustees,  but  to 
S.  P.,  under  the  residuary  clause  oftJ^e  wilU 

* 

The  following  case  was  sent  by  the  di- 
rection of  the  Master  of  the  Rolls,  for  the 
opinion  of  the  Judges  of  this  court : — 

Samuel  PuUin  die  elder,  formerly  of  Is- 
lington, in  the  county  of  Middlesex,  now 
deceased,  was,  at  the  respective  times  of 
making  his  wiU,  as  hereinafter  mentioned, 
and  at  his  death,  seised  in  fee*  simple  of 
certain  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  situate,  lying  and 
being  in  the  parish  of  St.  Mary,  Islington ; 
and  was  also,  at  the  respective  times  afore- 
said, seised  to  him  and  his  heirs,  according 
to  the  custom  of  the  manor  of  the  preben- 
dary of  Islington,  of  certain  copyhold  or 
customary  lands  and  hereditaments,  within 
and  holden  of  the  said  manor,  which  were 
also  situate  in  the  said  parish  of  St.  Mary, 
Islington,  the  whole  of  which  said  freehold 
and  copyhold  messuages,  lands,  tenements, 
and  hereditaments,  were,  at  the  respective 
times  aforesaid}  subject  tO/  a  mortgage 
thereof^  made  by  him,  tlie  said  Samuel 
Pullin  the  elder,  to  Samuel  Rhodes,  of  Is- 
lington aforesaid,  by  indentures  of  lease 
and  release,  bearing  date  respectively  the 
27th  and  28th  March  1812,  and  by  a  con- 
ditional surrender  of  the  said  copyhold 
lands  and  hereditaments,  for  securing  to  the 
said  Samuel  Rhodes,  his  executors,  admi- 
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nistraton  and  assigns,  the  re-transfer  into 
his  and  their  dhme  or  names,  of  the  sum  of 
10,125/.  16*.  Crf.  Three  per  cent.  Consoli- 
dated Bank  Annuities ;  and  also  the  pay- 
ment, until  such  re-transfer  of  such  sum  or 
sums  of  money  as  he,  the  said  Samuel 
Rhodes,  would  have  been  entitled  to  receive 
as  and  for  the  .dividends  of  the  said  sum  of 
10,1^5/.  16«.  Gd,  Three  per  cent.  Consoli- 
dated Bank  Annuities,  if  the  same  had  re- 
mained standing  in  his  name. — ^The  said 
Samuel  PuUin  the  elder,  was  also,  at  the 
respective  times  aforesaid,  seised  in  fee- 
simple  of  certain  other  freehold  lands  and 
hereditaments,  containing  21  acres  or  there- 
abouts, also  situate  in  the  said  parish  of  St 
Mary,  Islington,  but  lying  separate  from, 
and  unconnected  with,  the  other  freehold 
and  copyhold  messuages,  lands,  &c,  which 
were  comprised  in  the  said  mortgage  to 
Samuel  Rhodes,  as  hereinbefore  mentioned, 
and  held  under  a  separate  title  and  distinct 
from  the  title  to  the  other  freehold  and 
copyhold  messuages,  lands,  tenements,  and 
hereditaments  ;  and  the  said  freehold  land 
and  hereditaments,  hereinbefore  mentioned 
to  contain  21  acres  or  thereabouts,  were 
not  at  the  respective  times  aforesaid,  or  at 
any  time,  subject  to  or  comprised  in  tlie 
said  mortgage  to  Rhodes,  but  were,  at  the 
respective  times  aforesaid,  subject  to  a 
mortgage  thereof,  made  by  the  said  Samuel 
Pullin  the  elder  to  one  Sarah  Pritchard,  by 
indentures  of  lease  and  release,  bearmg 
date  respectively  the  1st  and  2d  January 
1798.  The  said  Samuel  Pullin  the  elder 
was  also,  at  the  respective  times  aforesaid, 
possessed  of  certain  leasehold  closes  of 
land,  situate  in  the  said  parish  of  St.  Mary, 
Islington,  and  also  of  a  considerable  lease- 
hold estate  in  the  parishes  of  St.  James  and 
St.  John,  Clerkenwell,  in  the  county  of 
Middlesex;  and  he  was  also,  at  the  re- 
spective times  aforesaid,  seised  of  certain 
copyhold  messuages  and  hereditaments, 
situate  at  Edirware,  in  the  county  of  Mid- 
dlesex ;  but  he  was  not  seised  of,  or  en- 
titled to,  any  other  freehold  messuages, 
lands,  tenements,  or  hereditaments,  either  in 
the  parish  of  St.  Mary,  Islington,  or  else- 
where. The  said  Samuel  Pullin  the  elder, 
being  so  seised  and  possessed  as  afore- 
said, made  and  published  his  last  will  and 
tesument  in  writhig,  bearing  date  the  12th 
November  1814,  which  was  tltdy  execut- 


ed and  attested,  to  pass  real  estates;  and 
af^er  giving  a  few  pecuniary  legacies,  and 
among  others,  to  Benjamin  Pearsall  and 
William  Andrews  the  sum  of  100  guineas 
each,  the  testator  devised  as  foHows : — 

*'  And  whereas  I  am  seised  in  fee-sim- 
ple. Of  otherwise  entitled  xmto  the  inheri- 
tance of  and  in  divers  freehold  messuages, 
lands,  tenements,  and  hereditaments,  situate 
within  the  parish  of  St.  Mary,  Islington,  in 
the  county  of  Middlesex  ;  and  am  also 
seised  to  me  and  my  heirs,  according  to  the 
custom  of  the  manor  of  the  prebeiidary  of 
Islington,  otherwise  Isledon,  m  the  county 
of  Middlesex,  of  certain  copyhold  or  custo- 
mary lands  and  hereditaments,  within  and 
held  of  the  said  manor,  (which  copyhold  or 
customary  lands  and  hereditaments  I  have 
duly  surrendered,  or  intend  to  surrender,  to 
the  use  of  this  my  last  will,)  and  all  which 
freehold  and  copyhold  messuages,  lands,  and 
hereditaments,  are  subject  to  a  mortgage 
thereof,  made  by  me  to  Samuel  Rhodes,  of 
Islington  aforesaid,  for  securing  to  him  the 
re-transfer  of  the  sum  of  101125/.  16<.  6^ 
Three  per  cent.  Consolidated  Bank  Annui- 
ties, lent  me  by  him ;  and  also  for  securing 
to  him  the  payment,  until  such  re-transfer,  of 
such  sum  or  sums  of  money  as  he  would  have 
been  entitled  to  receive  for  dividends  on 
the  said  stock,  if  the  same  had  remained 
standing  in  his  name ;  now  I  do  hereby 
give  and  devise  all  and  every  my  said  free- 
hold  and  copyhold  or  customary  mes- 
suages, lands  and  hereditaments,  with  their 
appurtenances,  unto  the  said  Benjamin 
Fearsall  and  William  Andrews,  and  their 
heirs,  to  the  use  of  them  and  their  hein, 
nevertheless,  upon  the  trusts,  for  the  intents 
and  purposes,  and  with,  under,  and  subject 
to  the^  powers  and  provisoes  hereinafter  de- 
clared and  contained  of  and  concerning  the 
same." 

The  testator  then  proceeded  to  declare 
the  trusts  of  the  said  devise,  which  were  for 
the  benefit  of  his  natural  son,  Samuel  Pul- 
lin the  younger,  ,and  of  Mary  Pullin,  then 
and  now  the  wife  of  Samuel  Pullin  the 
younger,  and  of  any  future  wife  of  Samuel 
FuUin  the  younger,  and  of  the  child  or 
children,  grandchild  or  grandchildren,  or 
other  issue  of  Samuel  PuJlin  the  youi^er, 
in  the  manner  therein  mentioned,  with  be- 
nefit of  survivorship  among  the  chOdren  of 
Samuel  Pitllin  the  younger ;  and  in  defin^t 


COURT  OF  COMMON  PLEAS, 


195 


of  iMue  of  SaiDuel  Pullin  the  younger,  for 
the  benefit  of  the  appointees  of  Samuel 
Pullin  the  younger ;  and  in  default  of  such 
appointment,  for  the  benefit  of  the  right 
heirs  of  the  testator ;  with  usual  powers  to 
the  trustees  to  apply  the  rents  and  profits  of 
the  said  estates  for  the  maintenance  of  any 
child  or  children  of  Samuel  Pullin  the 
younger,  during  their  respective  minorities. 
The  testator  thereby  also  gave  a  power  to 
Samuel  Pullin  the  younger,  during  his  life, 
and  afler  his  decease,  to  the  trustees,  to 
grant  such  building  and  other  leases  as 
therein  mentioned.  The  will  also  contained 
the  usual  clauses  for  appointing  new  trustees, 
and  for  indemnifying  the  trustees  ;  and  the 
testator,  after  giving  to  his  servant,  Mary 
Johnson,  during  her  life,  an  annuity  of  20/., 
to  be  paid  out  of  the  residuary  personal 
estate,  proceeded  as  follows : — 

"  And  all  the  rest,  residue,  and  remain- 
der of  my  fireehold,  copyhold,  and  leasehold 
estates,  whatsoever  and  wheresoever,  and 
of  every  nature  ''and  kind,  with  their  re- 
spective appurtenances,  and  all  my  interest 
therein  respectively,  and  also  all  my  goods, 
chattels,  and  personal  estate,  whatsoever 
and  wheresoever,  I  give,  devise,  and  be- 
queath to  my  said  son  Samuel  Pullin,  his 
heirs,  executors,  administrators  and  assigns 
respectively,  according  to  the  respective 
natures  and  tenures  thereof,  and  to  and  for 
his  and  their  absolute  use  and  benefit,  and  I 
appoint  him  sole  executor  of  this  my  will." 

The  testator  died  in  the  month  of  January 
1816,  without  having  altered  or  revoked 
his  willj  and  leaving  the  trustees  Benjamin 
Pearsall  and  William  Andrews,  and  his  son 
Samuel  Pullin,  him  surviving. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  freehold  lands  and  here- 
ditaments hereinbefore  mentioned,  as  con- 
taining 21  acres  or  thereabouts,  which  were 
not  comprised  in  the  mortgage  to  Samuel 
Rhodes,  passed  by  the  devise  to  the  trus- 
tees, Benjamin  Pearsall  and  William  An- 
drews, and  their  heirs  ;  or  whether  the 
same  passed  by  the  residuary  devise  and 
bequest  to  Samuel  Pullin  the  younger, 
his  heirs,  executors,  administratorB  and 
awtgns. 

The  case  came  on  for  argument  in  the 
last  term,  when  Mr.  Serjeant  fVilde  for  the 
trustees,  Pearsall  and  Andrews,  submitted, 
that  it  was  evidently  the  intention  of  the 


testator,  to  be  collected  from  the  whole  of 
his  will,  to  devise  to  them  the  whole  of  his 
freehold  and  copyhold  lands,  which  was  de^ 
scribed  in  the  recital  to  be  situate  in  the 
parish  of  St.  Mary,  Islington,  and  not  limit 
It  to  the  freehold  and  copyhold  estates  in 
mortgage  to  Rhodes ;  and  if  this  be  so,  the 
freehold  in  question  as  containing  21  acres  of 
land,  which  were  not  comprised  in  that 
mortgage,  passed  to  Pearsall  and  Andrews 
as  trustees  under  the  will.  No  question 
arises  in  this  case,  as  between  an  heir-at- 
law  and  devisee,  but  merely  between  two 
devisees.  This  case  may  be  distinguished 
from  every  other,  as  the  limitation  is  not 
expressed  in  the  devise,  but  in  the  previous 
recital,  and  each  case  must  depend  upon 
the  particular  terms  of  the  will  to  which  it 
may  apply.  The  will  recites,  that  the  de- 
visor was  seised  in  fee  of  divers  freehold 
messuages,  and  certain  copyhold  lands,  in 
the  parish  of  St.  Mary,  Islington,  all  of 
which  he  devised  to  Pearsall  and  Andrews, 
subject  to  certain  trusts  contained  in  his 
will.  The  word  "  divers"  of  necessity 
imports  more  than  one  estate,  and,  coupled 
with  "  certain  '*  copyhold  lands,  it  must  be 
intended  that  the  whole  of  the  testator's  free- 
hold and  copyhold  property  in  Islington 
was  intended  to  pass : — ^The  rest  of  the 
freehold,  copyhold,  and  leasehold  estates 
devised  to  the  testator's  son  Samuel  Pullin, 
and  which  might  pass  under  the  residuary 
clause,  must  be  taken  to  refer  to  the  lease- 
hold estate  situate  at  Clerkenwell,  and  the 
copyhold  at  Edcware :  Although  by  die  reci- 
tal it  is  stated,  that  all  the  testator's  free- 
hold and  copyhold  estates  at  Islington  are 
subject  to  a  mortgage,  still  that  must  be 
taken  to  be  mere  matter  of  description,  and 
not  of  limitation.  So  tlie  word  **  and,"  as 
connecting  those  estates,  must  be  taken  to 
be  merely  by  way  of  additional  description, 
and  not  limited  to  antecedent  general  terms. 
The  testator  intended  that  the  trustees 
should  know  the  nature  of  his  estates  and 
interest ;  and  if  he  meant  to  give  them  part 
only,  it  would  have  been  described  accord- 
ingly. The  only  difficulty  as  to  the  inten- 
tion of  the  testator  arises  from  the  residuary 
clause,  but  that  must  be  taken  to  refer  to 
the  testator's  personal  property ;  and  al- 
though the  words  **  freehold,  copyhold, 
and  leasehold,"  were  there  introduced,  yet 
they  could  have  no  effect,  the  devisor's  real 
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property  having  been  clearly  devised  by  the 
previous  part  of  the  will.  And  in  Marshall 
V.  Hopkinsy  (1)  Mr.  Justice  Le  Blanc  said, 
"  that  nothing  was  more  frequent  in  wills  than 
such  sweeping  clauses,  after  a  specific  de- 
vise of  all  the  estates  of  the  testator,  giving 
all  other  his  real  estates,  when  he  has 
nothing  else  left  to  dispose  of.**  The  devise 
of  all  and  every  the  said  freehold  and  copy- 
hold estates  of  the  testator  to  the  trustees, 
applies  to  all  of  which  he  was  seised  in  the 
parish  of  St.  Mary,  Islington,  at  the  time 
of  making  his  will ;  and  although  they  were 
previously  stated  to  be  subject  to  a  mort- 
gage to  Rhodes,  it  will  not  vitiate  the  devise 
to  the  trustees.  In  the  case  of  Roe  dem. 
Conolly  V.  >  Vernon  (2)  it  was  held,  that 
where  there  is  a  grant  of  a  particular  thing 
once  sufHciently  ascertained  by  some  cir- 
cumstance belonging  to  it,  the  addition  of 
an  allegation,  mistaken  or  false,  respect- 
ing it,  will  not  frustrate  the  grant.  So 
here,  tlie  mere  circumstance  of  describ- 
ing the  property  as  being  mortgaged  to 
Rhodes,  will  not  vitiate  the  devise  to  the 
trustees,  as  the  testator  meant  to  deal  with 
all  the  estates  at  Islington,  of  which  he 
was  then  seised;  for  supposing  that  he 
had  stated  that  they  wete  all  in  the  occupa- 
tion of  Rhodes,  instead  of  being  mortgaged 
to  him,  it  would  be  merely  words  of  de- 
scription, and  riot  of  limitation.  So  the 
testator  directed  an  annuity  of  20/.  to  be 
paid  to  liis  servant  out  of  his  residuary 
personal  estate  ;  from  which  it  is  to  be  in- 
ferred, that  it  was  to  be  secured  out  of  the 
residuary  clause,  and  charged  on  the  per- 
sonalty, because  the  whole  of  the  realty  had 
passed  under  the  devise  to  the  trustees. 

Mr.  Serjeant  Bosanquet  contra. — In  Roe 
d.  Conolly  v.  Vernon,  although  it  was  held 
that  the  addition  of  a  mistaken  allegation 
would  not  frustrate  a  grant,  still,  where  a 
grant  is  in  general  terms,  the  addition  of  a 
particular  circumstance  will  operate  by  way 
of  restriction  and  modification  of  such  grant. 
Here  the  estates  of  which  the  testator  was 
seised  at  Islington,  were  most  accurately 
described  as  being  subject  to  a  mortgage  to 
Rhodes,  and  the  testator  intended  that  only 
those  estates  should  pass  to  the  trustees, 
and  which  he  had  particularly  described  as 


(1)  15  £iiM,  519. 


5  East,  51. 


being  charged  with  such  mortgage ;  and 
although  he  devised  all  his  said  freehold 
and  copyhold  messuages  and  lands  to  them, 
still  the  word  "  all"  must  have  reference 
to  the  estates  previously  stated  to  be  in 
mortgage,  and  which  were  situate  at  St. 
Mary,  Islington.  The  word  "  divers'*  can- 
not be  considered  as  synonimous  to  all,  and 
therefore  cannot  be  taken  to  comprehend 
all  the  freehold  messuages  the  testator  had 
at  Islington,  but  only  those  which  were 
mortgaged  to  Rhodes ;  and  the  Court  must 
assume  that  the  testator  spoke  correctly, 
until  an  apparent  it)istake  or  inconsistency 
be  discovered  or  pointed  out.  So  the  words 
"  all  and  every  my  said  freehold  and  copy- 
hold messuages,"  must  refer  to  the  last  an- 
tecedent, viz.  to  those  messuages  and  lands 
in  mortgage  to  Rhodes.  If  it  were  clear 
that  it  was  the  intent  of  the  testator  to  give 
all  his  estates  under  the  first  clause  in  the 
will  to  the  trustees,  it  must  be  admitted 
that  the  word  "  freehold,"  in  the  residuary 
clause,  would  have  no  operation ;  but  the 
testator  has  confined  the  extent  of  the  pro- 
perty he  intended  to  pass  in  the  previous 
part  of  the  will,  and  which  must  be  con- 
fined to  that  at  Islington^  which  was  sub- 
ject to  Rhodes's  mortgage.  With  respect 
to  the  words  "  all  and  every  my  said 
freehold  and  copyhold  messuages,"  in  the 
devise  to  the  trustees  in  the  first  clause 
of  the  will,  the  cases  of  Gascoigne  v.  Bar- 
ker,  (3)  and  Wilson  v.  Mottnt^  (4)  esta- 
blish the  principle,  that  what  is  mere  allega- 
tion mav,  if  consistent,  operate  as  an  extinc- 
tion. And  although  the  case  of  Banks  v. 
Denshafv  (5)  may  be  said  to  be  contrary  to 
them,  still  it  may  be  distinguishable,  as 
there  no  question  arose  as  to  the  intention 
of  the  testator,  and  here  it  is  quite  dear 
that  he  intended  to  limit  the  estate  in  mort- 
gage to  the  trustees  under  the  devise  to 
them. 

Mr,  Serjeant  Wilde  was  heard  in  reply ; 
and  shortly  after  the  end  of  the  last  term, 
tlie  following  certificate  was  sent  to  the 
Master  of  the  Rolls : — 

"  We  have  heard  this  case  argued  by 
Counsel,  and  having  considered  t£ue  same, 
are  of  opinion,  that  the  said  freehold  lands 

(S)  3  Atk.  8. 
(4)  S  Vc».  191. 
(5;  3  Atk.  584. 
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Uid  hereditaments  in  the  case  mentioned  as 
containing  21  acres  or  thereabouts,  which 
Were  not  comprised  in  the  said  mortgage  to 
the  said  Samuel  Rhodes,  did  not  pass  by 
the  said  devise  to  the  said  Benjamin  Pear* 
sail  and  William  Andrews,  and  their  heirs; 
but  that  the  same  passed  by  the  said  resi*- 
duar^  devise  and  bequest  to  die  said  Samuel 
Pullin  the  younger,  his  heirs,  executors, 
administrators,  and  assigns. 


"  W.  D.  Bbst, 
"  J.  A.  Park, 


J.  BURROUGH, 

S.  Gaselre." 


JONES    V.    LISLE. 


182.5.     > 
June  S,   y 

The  Court  mill  not  set  aside  tlte  aUotvance 
of  a  writ  of  error,  although  it  did  not  appear 
io  have  been  issued  by  the  authority,  or  at  tfte 
instance  of  the  defendant ;  and  although  the 
'sh^iff'  had  taken  no  bail  f/ond  on  his  arrest. 

Mr.  Serjeant  Taddy  moved,  that  the  al- 
lowance of  a  writ  of  error,  which  had  been 
sued  out  in  this  case,  might  be  set  aside,  on 
an  affidavit  which  stated  that  the  defendant 
was  arrested  as  the  acceptor  of  a  bill  of 
exchange  for  171/.  10^.;  that  the  sheriflf 
returned  cepi  corpus,  but  allowed  him  to 
go  at  large  without  taking  a  bail  bond; 
that  he  had  since  gone  to  Paris,  and  still 
remained  there ;  that  judgment  was  af^er.- 
wards  signed  for  want  of  a  plea ;  that  a 
writ  of  capias  ad  satisfaciendum  had  been 
sued  out  thereon,  to  which  non  est  inventus 
was  returned,  and  the  plaintiff  served  with 
the  aUowance  of  a  i^Tit  of  error,  which  was 
sworn,  to  the  belief  of  the  party  making  the 
affidavit,  to  have  been  issued  at  the  instance 
of  the  sherifTs  officer  who  made  the  arrest, 
or  by  his  attorney.  The  learned  Serjeant 
submitted,  that  under  these  circumstances, 
and  as  the  allowance  might  be  considered 
as  the  act  of  the  Court,  they  were  empower- 
ed to  set  it  aside ;  but — 

By  the  Court, — We  have  no  authority  to 
discharge  the  allowance.  The  writ  of  error 
comes  here  from  the  Court  of  Chancery ; 
and  if  it  has  been  improperly  sued  out,  an 
application  must  be  made  there,  but  we 
cannot  interfere.  Our  officer  was  bound 
to  grant  the  allowance,  and  he  would  have 
been  liable  to  an  attachment,  by  the  Court 
from  which  it  emanated,  if  he  had  not  done 


so.  The  aUowance  is  not  the  act  of  the 
Court ;  and  we  can  only  return  the  record 
to  the  King's  Bench ;  and  cannot  state  ia 
the  return,  that  the  writ  was  improperly 
sued  out  in  the  first  instance.  The  plaintiff 
may  perhaps  move  to  take  out  execution, 
notwithstanding  the  writ  of  error ;  but  there 
is  no  authority  or  decision  to  warrant  the 
present  application. 

The  learned  Serjeant  therefore  took  no- 
thing by  his  motion. 


i.} 


ROSSITERS    BAIL. 


1825 

June  4 

It  is  no  objection  to  bail,  that  Ite  is  de^ 
scribed  as  a  widower  in  tlte  notice, 

Mr.  Serjeant  Pell  opposed  the  justifica- 
tion of  bail  in  this  action,  on  the  grounds 
that  one  of  them  was  described  as  a  widower, 
and  that  he  had  served  the  notice  of  justi- 
fication on  his  co-bail ;  but 

The  Court  overruled  the  objections,  and 
the  bail  were  permitted  to  justify. 


1825 
June  4 


..} 


BURNARD   0.  .  NEVILLE. 


j^n  affidavit  to  liold  to  hail,  stating  that 
the  defendant  was  mdebted  to  the  plaintiff  in 
2,0631.,  secured  to  tlie  latter  by  an  indenture 
made  between  fiim  and  the  defendant,  by 
which  he  covenanted  to  pay  the  jilaintiff  501. 
and  costs  of  executing  the  indenture,  and  the 
further  sum  of  2,000/.,  at  certain  times  and 
on  certain  events,  which  have  now  passed,  and 
that  such  sums  had  not  as  yet  been  paid,  is 
sufficiently  explicit  and  certain, 

Mr.  Serjeant  Pell  moved  for  a  rule  to 
show  cause,  why  the  defendant  should  not 
be  discharged  out  of  the  custody  of  the  She- 
riff of  Middlesex,  on  entering  a  common 
appearance,  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  under  which  he  had 
been  arrested,  and  which  was  in  the  follow- 
ing tetms  : — "George  Walker,  of  8:c.,  mak- 
edi  oath  and  saith,  that  the  defendant  is 
justly  and  truly  indebted  to  the  plaintiff,  in 
trust  for  the  deponent,  in  the  sum  of  2,008/L, 
secured  to  the  plaintiff,  by  an  indenture 
made  between  him  and  the  defendant,  on 
the  16th  October  1820,  by  which  the  de- 
fendant covenanted  to  pay  the  plaintiff  the 
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ftuiQ  of  50L9  and  the  costs  of  executing  the 
indenture ;  and  also  to  pay  to  the  plaintiff^ 
his  executors,  administrators,  and  assigns, 
the  further  sum  of  2,000/. ;  and  which  said 
sums  were  to  be  paid  to  the  plaintiffat  oer* 
tain  times,  and  on  certain  events,  which 
have  now  passed  and  happened,  and  that 
such  sums  have  not  been  as  yet  paid." 

The  learned  Seijeant  submitted,  that  this 
was  not  sufficiently  certain,  nor  could  the 
party  making  it  be  indicted  for  perjury,  as 
the  affidavit  should  have  shown  the  terms, 
and  on  what  account  the  sums  in  question 
became  due  from  the  defendant,  aind  that 
they  were  the  same  for  which  the  plain- 
tiff had  held  him  to  bail.  Besides,  the 
nature  of  the  covenant  should  have  been 
set  forth,  as  it  might  have  been  founded  on 
an  illegal  consideration ;  and  in  Botuan- 
qmi  V.  Fitfw,  (1)  an  affidavit  that  the  de- 
fendant was  indebted  to  the  plaintiff  in 
6,000t,  upon  a  bond  made  and  entered  into 
by  the  defendant  to  the  plaintiff,  in  the 
penal  sum  of  25,000/.,  without  showing 
the  condition  oi  the  bond,  was  held  to  be 
insufficient;  and  Mr.  Justice  Le  Blanc 
said,  '*  that  consistently  with  that  affidavit,  it 
might  be  a  bond  for  securing  the  perform- 
ance of  covenants  and  agreements,  upon 
which  the  plaintiff  could  not  hold  the  de- 
fendant to  bail,  without  stating  breaches, 
and  how  much  he  was  damnified."  So  here, 
the  nature  of  the  covenant  between  the 
parties  should  have  been  set  out,  or  at 
all  events,  there  should  have  been  some 
evidence  of  it  on  the  face  of  the  affidavit ; 
but — 

By  the  Court, — There  is  no  foundation 
for  this  motion.  The  affidavit  is  sufficiendy 
certain.  It  is  stated  that  a  debt  was  to  be 
paid  to  the  plaintiff  by  the  defendant  at 
certain  times,  and  on  certain  events,  which 
have  now  passed  and  happened.  If  this 
were  not  true,  the  party  who  made  the  affi- 
davit m^ht  be  indicted  for  perjury.  The 
case  of  Batanquet  v.  FUiis  is  distinauiah- 
-able,  as  there  the  penalty  of  the  bond  was 
-25,000/.,  and  the  defendant  was  arrested 
-for  6,000/.  only,  and  the  affidavit  did  not 
state  how  that  sum  became  due ;  and  Lord 
EUenborough  said,  **  $um  constat^  but  that 
the  bond  might  not  be  conditioned  for  the 
perfiirmanoe  of  co^wnants,"  in  which  ease 


nothiog  might  be  due.  Here*  however,  ii 
is  positively  sworn  that  two  sums  were  due 
on  certain  events  which  have  passed,  and 
that  those  sums  have  not  as  yet  been  paid. 
In  an  action  on  a  bill  of  exchange,  payable 
on  demand,  it  is  sufficient  to  state  that  it 
was  payable  at  aday  now  past. 

Rukr^klMd, 


FOWLEK  0.  TOMUKSON  AND  WnPX. 


1825.  > 
Jnne4.  y 

On  an  application  to  enter  up  judgmaU 
on  a  warrant  of  attorney ^  given  by  a  feme 
before  marriage^  if  the  affidavit  m  support  of 
the  application  be  sworn  before  the  attorney 
tn  the  cause,  it  is  irregular;  and  it 
that  in  future  the  attorney  m  such  a  case 
be  liable  to  the  payment  of  costs. 

Mr,  Serjeant  PeakCfM  the  last  term,  ob- 
tained a  ride  to  show  cause  why  the  defen- 
dant should  not  be  allowed  to  enter  up  final 
judgment  against  the  defendant  and  his 
wife,  on  a  warrant  of  attorney  given  by  the 
wife  before  marriage  ;  and  he  relied  on  the 
case  of  Hartford  v.  Mattwgly,  (I) 

Mr.  Serieant  WiUe  now  showed  cause 
on  affidavits,  which  stated  that  the  affida- 
vit in  support  of  the  rule  was  sworn  before 
the  plaintiff's  own  attorney. 

The  Court  held  the  objection  to  be  well 
ibunded,  and  observed,  that  in  future,  if  an 
attorney  in  the  cause  allowed  affidavits  to 
be  sworn  before  him,  he  should  be  liable  to 
the  payment  of  costs.  That  the  rule,  that 
an  affidavit  sworn  before  a  commissioner, 
being  the  attorney  in  the  cause,  could  not 
be  used  except  for  the  purpose  of  holdup  a 
defendant  to  special  bail,  or  entering  an  ap- 
pearance, was  fiQt  merely  technical,  but  that 
it  was  expedient  that  the  attorney  for  the 
party  should  not  be  the  person  to  act  judi- 
cially for  his  client. 

Rule  di^:ftorged. 


1825 
June  4 


1} 


BADWXN  .V.  ilGSR]»SAaBL. 


Where^  inan  actkon  for  goods  sM  and  de- 
Uveredt  it, appeared  that  the  defendant  gave 
the  jUakUff  bifls  of,ex<i^f^e  ,in  payment^ 


(1)  4M.&8.aao. 


(1)  2  Chit  117. 
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iMeh  were  dishtmoufedt  and  that  the  latter 
afterwards  transferred  them  to  J.  S.^  who 
gave  Af<  acceptances  for  them^  and  that  the 
original  bills  were  stUl  m  existence : — HeU 
that  the  plaintiff  was  not  bound  to  produce 
them^  aSf  an  their  dishonour f  he  had  a  right 
to  resort  to  his  original  demand^  and  declare 
against  the  defendant  for  the  anumnt  of  the 
goods  sold. 

This  was  an  action  for  goods  sold  and 
delivered. 

The  declaration  contuned  the  common 
counts,  as  well  at  the  usual  money  counts. 

At  the  trial  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  sittings  after  the  last 
term,  it  appeared  that  the  plaintiff  and 
defendant  were  merchants  in  Spain,  and 
a  witness  was  called  by  the  plaintiff  to 
prove  an  admission  made  by  the  defen- 
dant at  Seville,  as  to  the  sale  of  and 
payment  for  the  goods,  when  it  appeared 
that  the  defendant  gave  the  plaintiff  five 
bills  of  exclumge  on  two  different  houses, 
one  of  which  had  been  paid,  as  well  as  part 
of  the  amount  of  another ;  and  that  the  other 
three  were  dishonoured ; — diat  the  plaintiff 
afterwards  transferred  them  to  one  Buder, 
who  gave  his  acceptances  for  them  ; — that 
he  afterwards  became  bankrupt,  and  that  die 
amount  of  one  of  his  acceptances  only  had 
been  received  by  the  plaintiff  from  his  estate. 
On  the  cross-examination  of  the  witness, 
he  stated  that  the  defendant  made  out  an 
account  at  Seville  three  years  since,  and 
that  the  original  bills  were  still  in  existence ; 
when  it  was  submitted  that  they  should  be 
produced,  as  they  might  be  outstanding  as 
against  the  defendant,  or  might  have  got 
into  the  hands  of  a  bondfde  holder,  to  whom 
the  defendant  might  be  still  liable ;  and 
therefore  that  the  plaintiff  could  not  be  en- 
titled to  recover  unless  they  were  produced : 
but  his  Lordship  was  of  opinion,  that  it  was 
not  necessary,  and  that  tney  might  be  re- 
tained by  the  party  holding  diem  until  die. 
defendant  was  ready  to  pay.  The  juty  ac- 
cordingly found  a  verdict  for  the  plaintiff: 
damages  2,S06iL 

Mr,  Serjeant  Pell  ncrw  applied  for  a  new 
trial,  on  the  ground  that  the  bills  should 
have  been  produced,  as,  if  they  had  got  into 
circulation,  the  defendant  might  be  liable 
to  be  arrested  on  them  ;  and  he  relied  on 
the  ease  o£Dang€rfeld  v.  fVilbyl  (1)  where 
(1)  4Eip.l59. 


a  promissory  note  having  been  given  for 
money  due  by  the  defendant  to  the  plaintiff 
who  declared  on  it,  tc^ether  with  the  money 
counts,  it  was  held,  that  he  must  prove  the 
note  lost  or  destroyed  before  he  could  have 
recourse  to  the  money  counts,  if  it  appears 
that  the  money  so  claimed  was  that  for 
which  the  note  was  given ;  and  Lord  Ellen- 
borough  there  said,  "  that  as  Uie  note,  for 
any  thing  that  appeared  in  evidence,  was 
in  existence,  it  might  be  still  in  ciTCulati<m, 
and  the  defendant  be  liable  to  be  called  upon 
to  pay  it,  so  that  he  might  be  subjected 
twice  to  the  payment  of  the  same  demand ; 
diat  it  was  therefore  incumbent  on  the 
plaintiff  to  show  it  to  be  lost,  so  that  the 
defendant  should  not  be  again  liable  to  the 
payment  of  it."  Although  the  note  waft 
declared  on  in  that  case,  the  principle  there 
laid  down  is  directly  applicable  to  the  pre- 
sent, and  there  must  consequently  be  a  new 
trial. 

The  Lord  Chief  Justice  observed,  that  it 
was  proved  at  the  trial  that  the  original 
bills  were  in  the  possession  of  the  plaindff's 
agent ;  and  he  was  of  opinion  that  he  had 
a  right  to  retain  them  undl  the  defendant 
was  ready  to  pay ;  and 

The  Court  said,  that  this  case  differed 
very  materially  from  Dangerfield  v.  Wilby, 
as  there  the  plaintiff  declared  on  the  note, 
which  might  have  been  in  existence,  and 
in  the  hands  of  a  third  person.  The  defen- 
dant may  pay  money  into  court,  or  move 
that  execution  may  be  restrained  until  the 
bills  are  delivered  up ;  but  there  is  no  ground 
whatever  for  this  application.  A  plaintiff 
may  declare  for  goods  sold  and  delivered,  aa 
the  consideradon  for  which  a  bill  is  given, 
without  declaring  on  the  bill  itself^  so  aa  to 
•throw  the  onus  of  setting  up  the  bill  on  the 
other  party ;  and  here,  if  the  acdon  had 
been  brought  on  the  original  bills,  the  plain- 
tiff ought  to  have  produced  them  at  the  trial 
' — as  however  he  did  not  do  so,  but  relied 
on  his  original  demand ;  this  rule  must  be 

Rejused. 


V.} 


HUGHES  V.  OIUCAN  AND  0THBB8. 


1825 
June 

Where  a  trader  confined  in  the  King* s  Bench 
Prison  obUUned  a  day^rule  and  went  to  his 
place  of  business,  and  instead  of  returning  to 
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the  rulei^  slept  at  his  houses  and  caused  the 
shop  to  be  closed  earlier  than  usual,  and 
ordered  himself  to  he  denied  to  the  clerk  of  a 
creditor  : — Held,  that  this  was  efficient  em" 
dence  to  constitute  an  act  of  bankruptcy ;  and 
that  it  was  properly  left  to  the  jury  to  say^ 
whether  the  shutting  up  the  shop  at  an  earlier 
hour  than  usual,  was  not  done  as  a  colour  to 
enable  the  party  to  cause  himself  to  be  denied 
to  his  creditors. 

This  was  an  action  of  trespass,  brought 
by  the  plaintiff  against  the  defendants  as liis 
assignees ;  and  at  the  trial  before  the  Lord 
Chief  Justice  at  Westminster,  at  tlie  sittings 
after  the  last  term,  the  only  question  was, 
whether  the  plaintiff  had  committed  an  act 
of  bankruptcy  on  the  1st  of  February  last, 
and  on  which  alone  the  commission  could 
be  supported.  Itap|)eared,  that  previously  to, 
and  on  that  day,  the  plaintiff  was  confined  for 
debt  within  the  Rules  of  the  King's  Bench 
Prison  ;  that  he  obtained  a  day-rule  on  the 
morning  of  that  day,  and  went  to  liis  house  on 
Ludgate-hill,  and  instead  of  returning  to  the 
rules  in  the  evening  as  he  ought  to  have  done, 
he  remained  at  home  all  night ;  that  the 
shop  was  closed  earlier  than  usual,  and  tliat 
a  clerk  of  a  creditor  aflerwards  called  and  de- 
sired to  see  the  plaintiff,  who  was  then  within 
and  denied.  His  lordship  lefl  it  to  the  jury 
to  say,  whether  the  shutting  up  shop  at  an 
earlier  hour  than  u^ual  was  not  done  to  en- 
able the  plaintiff  the  better  to  cause  himself 
to  be  denied  to  his  creditors.  They  found 
in  the  affirmative,  and  accordingly  gave  a 
verdict  for  the  defendants. 

Mr,  Serjeant  Pell  now  moved  for  a  new 
trbl,  and  submitted,  that  the  denial  to  the 
clerk  under  tliese  circumstances  did  not 
amount  to  an  act  of  bankruptcy,  and  that 
as  the  plaintiff  was,  in  fact,  a  prisoner  at  the 
time,  it  should  have  been  lefl  to  the  jury 
to  say  whether  he  was  concealed  at  home 
for  the  night,  and  that  the  denial  was  made 
in  f<*ar  of  a  discovery  of  a  breach  of  the 
rules,  and  not  to  avoid  a  creditor.  Be- 
sides, it  did  not  appear  that  the  clerk  who 
inquired  for  him  came  for  money,  as  he 
merely  requested  to  see  the  plaintiff;  and 
as  the  jury  found  that  he  committed  an 
act  of  bankruptcy  by  beginning  to  keep  ^ 
house,  in  all  probability  the  sole  object  of 
]iis  concealment  was,  that  he  ought  to  have 
been  within  the  rules,  and  that  circumstance 


should  have  been  submitted  to.  the  eonsi* 
deration  of  the  jury. 

By  the  Court, — There. can  be  no  doubt 
but  that  die  plaintiff  was  most  improperly 
out  of  the  rules  at  the  time  the  denial  took 

Elace,  and  his  shop  was  shut  at  an  earlier 
oar  than  usual.  It  was  proved  that  he  had 
reason  to  ei^ect  a  visit  £com  a  creditor.  If 
he  had  retired  to  rest,  it  might  hot  have 
amounted  to  an  act  of  bankruptcy  ;  but  he 
had  purchased  goods  two  daya  before  the 
day  in  question,  part  of  which  he  had  paid 
for,  and  promised  to  give  a  good  bill  for  the 
remainder,  and  before  inquiry  could  be 
made  as  to  the  characters  of  the  parties  to 
the  bill,  he  had  disposed  of  the  goods  to 
an  auctioneer.  There  can  be  no  doubt  but 
that  the  clerk  called  for  money,  and  it  was 
proved  that  the  plaintiff  heard  his  voice ;  and 
he  did  not  call  at  an  unseasonable  hour,  as 
the  shop  was  closed  much  earlier  than  usual. 
Besides,  as  the  plaintiff  had  been  guilty  of 
an  infringement  or  breach  of  the  mles  of 
the  King's  Bench  Prison  at  the  time,  it 
was  most  properly  left  to  the  jury,  whether 
the  shutting  up  his  shop  was  not  done  as  a 
colour  to  evade  his  creditors ;  and  he  can- 
not be  excused  of  one  crime  by  cnrnmitfiag 
another. 

Rvie  refuted. 


I8S5 
June 
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WOOLSTON  P.  SMITH. 


If  a  wife  leaves  her  husband's  residence 
under  a  suspicion  or  dread  that  he  would 
offer  Iter  personal  violence,  and  a  party  fur^ 
nishes  her  with  necessaries  subsequentbf  to 
her  leaving  the  house : — Held  that  he  was 
entitled  to  recover  the  amount  as  against  the 
husband. 

This  was  an  actkm  of  assumpsit  fi>r  ne- 
cessaries furnished  by  the  plaintiff  to  the 
defeadant's  wife,  from  May  to  July  1SS4. 
At  die  trial,  befbie  the  Lord  Chief  Jiisdee  at 
Westminster,  at  the  sitUngs  after  the  last 
term,  it  was  proved  that  the  marriage  took 
place  in  IB2Z ;  thct  the  parties  were  tbordy 
afterwards  separated ;  that  the  wife  retimed 
in  Aug.  182d,  when  the  defendant  caused  her 
to  be  sent  to  a  private  madhouse,  from  which 
she  was  discharged,  on  being  brought  up 
before  one  of  the  judges  of  this  court  on  a 
writ  of  habeas  corpus.     A  witness  proved. 
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that  after  her  return,  the  defendant  treated 
her  with  personal  violence,  and  clenched  his 
fist  at  her,  and  said  he  would  again  send 
her  to  a  place  of  confinement.  She  in  con- 
sequence left  him,  and  the  plaintiff  supplied 
her  with  necessaries  as  above  stated.  His 
Lordship  left  it  to  the  jury  to  say,  whether 
she  left  her  husband's  house  under  a  sus- 
picion that  he  would  ofier  her  personal  vio- 
lence; and  intimated  an  opinion,  that  if  she 
had  reasonable  grounds  to  apprehend  such 
violence,  it  would  be  sufficient  to  entitle  the 
plaintiff  to  recover ;  and  the  jury  accord- 
mgly  found  a  verdict  for  him,  damages 

Mr.  Serjeant  Vaughan  now  moved  for  a 
new  trial,  on  the  ground  of  a  misdirection  by 
his  Lordship,  and  submitted,  that  no  case 
had  gone  the  length  of  deciding  that  a  wife 
was  justified  in  leaving  her  husband's  house, 
on  the  mere  ground  of  apprehension  that 
personal  violence  would  be  offered  her,  and 
more  particularly  so  in  this  case,  as  the  de- 
fendant had  previously  caused  her  to  be 
confined  on  the  ground  of  insanity,  and  in 
which  he  acted  under  the  advice  of  a  me- 
dical practitioner.  Besides,  she  had  been 
guilty  of  adultery  before  her  last  retiun 
to  the  defendant,  and  he  had  caused  a 
suit  to  be  commenced  in  the  Ecclesias- 
tical Court,  and  although  there  had  been 
no  decree,  yet  the  proceedings  must  be 
considered  as  operative  from  the  com- 
mencement of  that  suit  The  case  of /for- 
fVQod  V.  Hofferj  (1)  is  decisive  to  show  that 
no  ill  treatment  by  the  husband  of  the 
wife,  short  of  personal  violence,  or  such  as 
to  induce  a  reasonable  fear  of  it,  will  enable 
a  stranger  to  maintain  an  action  of  this  de- 
scription for  necessaries  furnished  her  sub- 
sequently to  her  leaving  his  house;  and 
Lord  Chief  Justice  Mansfield  there  said, 
that  he  thought  nodiing  short  of  actual 
terror  and  violence  would  support  such  an 
action.  Here  the  defendant  merely  said, 
that  he  would  send  his  wife  to  a  f^ace  of 
confinement,  which  might  have  been  her 
own  room ;  and  as  she  had  been  guilty  of 
adultery,  and  left  the  defendant's  house 
without  probable  cause,  a  tradesman  must 
trust  her  at  his  peril ;  and  as  it  was  not  left 
to  the  jury  whether  she  had  reasonable  or 

(1)  3  Taunt.  4?1. 
Vol.  III.  C.P. 


probable  cause  to  have  left  the  defendant, 
this  action  cannot  be  maintained :  but — 

By  the  Court. — ^There  appears  to  be  no 
pretence  for  this  motion,  which  is  founded 
on  the  ground  of  a  misdirection  to  the  jury, 
viz.   that  if  they  thought  the  defendant's 
vnfe  had  reasonable  ground  to  suspect  that 
her  husband  would  use  personal  violence 
towards  her,  she  would  be  justified  in  leav- 
ing his  house.     With  respect  to  the  case  of 
HcnvQod  V.  HoffeTf  it  seems  to  have  gone 
much  further  than  any  other  decision,   and 
certainly  requires  reconsideration.  Mr.  Jus- 
tice Lawrence  is  there  reported  to  have  said, 
*'  that  there  was  no  apprehension  of  the  per- 
sonal safety  of  the  wife  ;  that  the  principal 
circumstance  dwelt  on  at  the  trial  was,  that 
the  defendant  (her  husband)  had  placed  a 
profligate  woman  at  the  head  of  his  table, 
and  having  told  the  wife  that  if  she  did  not 
like  to  dine  there,  she  might  have  dinner  in 
her  own  chamber ;  and  that,  however  im- 
proper that  conduct  might  be,  and  however 
abhorrent  from  the  feelings  of  a  delicate 
woman,  she  might  nevertheless  have  had 
necessaries  if  she  had  retired  there."     Con- 
sidering the  moral  character  of  that  learned 
Judge,  it  is  scarcely  to  be  supposed  that  he 
made  use  of  such  language.     What !  is  a 
virtuous  woman  obliged  to  remain  in  her 
husband's  house  while  he  entertains  a  pros- 
titute at  the  head  of  his  table  ?   Is  not  that 
of  itself  sufficient  to  justify  her  in  leaving 
him  without  waiting  for  any  actual  ill  treat- 
ment or  act  of  cruelty  ?     But  the  case  of 
Horwood  V.  Hoffer  seems  to  be  impugned 
by  Lord  EUenborough,  in  that  of  Aldk  v. 
Chapman^  (2)  where  his  Lordship  held,  that 
where  a  husband  by  bringing  another  woman 
under  his  roof,  renders  his  house  unfit  for 
the  residence  of  his  wife,  who  thereupon 
removes  and  lives  apart  from  him,  the  hus- 
band is  bound  to  provide  the  wife  with  ne- 
cessaries during  that  separation.     So  Lord 
Kenyon,  in  Hodges  v.  Hodges^  (d)  said  that 
where  a  wife's  situation  in  her  husband's 
house  is  rendered  unsafe,  fVom  his  cruelty  or 
ill  treatment,  he  should  rule.it  to  be  equiva- 
lent to  a  turning  her  out  of  th^  house,  and 
that  the  husband  should  be  liable  for  neces- 
saries furnished  to  her  under  those  circum- 
stances.  Although  these  are  Nisi  Prius  de- 

(3)  3  Sel.  NL  Pri.  3  edit.  «48. 
(5)  1  £i>p.  R^p.  441. 
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cisioiM,  tliey  seem  to  be  founded  on  tm- 
manky  and  principle,  and  it  must  be  implied, 
that  in  Honvood  ▼•  Heffer^  the  defendant's 
wife  was  a  yirtaous  woman,  who  wotdd  not 
allow  herself  to  be  insulted,  or  place  her- 
self at  her  husband's  table  with  a  prostitute 
whom  he  had  substituted  in  her  stead.  If 
she  had  remained  there  she  would  hare  had 
no  remedy  at  law.  She  therefore  acted  most 
properly  in  leavkig  him,  and  seeking  pro- 
tection elsewhere.  The  law  of  diis  country 
wiU  not  go  against  the  feelings  of  human 
nature,  or  compel  a  married  woman  to  re- 
mmn  under  the  roof  of  her  husband,  whose 
house  is  contaminated  with  the  presence  of 
a  prostitute :  it  militates  against  morality 
and  common  sense.  This  case,  however, 
goes  beyond  that  of  Hcrwood  v.  Hoffer^  as 
the  defendant  had  offered  a  degree  of  per- 
sonal violence  to  his  wife.  If  he  had  caught 
her  in  the  act  of  adultery,  he  would  have 
been  fnHy  justified  in  immediately  turning 
her  out  of  his  house,  but  she  continued  to 
h've  with  him  long  after  her  return,  and  the 
plaintiff  had  suj^Iied  her  with  the  neee»- 
sanes  in  question  before  the  defendant  had 
acquainted  him  with  that  circumstance. 
Besides,  as  the  verdict  is  under  20/.  the  ge- 
neral rule  applies,  that  there  can  be  no  new 
trial  when  a  verdict  does  not  amount  to  that 
sum«  The  jury  had  a  right  to  judge  of  the 
conduct  of  the  defendant  from  the  evidence 
before  them,  and  they  were  of  opinion  that 
the  wife  might  reasonably  dread  that  per- 
sonal violence  would  be  offered  to  her.  He 
threatened  to  send  her  to  a  place  of  confine- 
ment, and  havmg  previously  sent  her  to  a 
private  madhouse,  she  had  every  reason 
to  expect  that  he  might  send  her  there 
again. 
This  rule  must  consequently  be 

Refiaed. 


June 
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DOB  D.  WILLIAMSON  Q.  ROS. 


Service  of  declaration  m  ejectment  on  one 
of  two  joint  tenants  is  good;  but  if  the  notice 
to  appear  he  addressed  to  one  only  by  name, 
it  is  trregutar,  and  wiU  not  cntiik  the  lessor 
of  the  plaintiff  to  nuwefor  judgment  against 
the  casual  ejector* 

Mr.  Serjeant  Wilde  moved  for  judgment 


againt  the  casmd  ejector.  It  appeared  diat 
the  action  had  been  brought  to  recover  the 
possession  of  premises  in  the  occupation  of 
two  joint  tenants — one  of  whom  had  been 
only  served  with  a  declaration,  which  was 
contended  to  have  been  sufficient  on  the 
authority  of  Doe  d,  Bailey  v.  Roe.  (1)  But 
on  the  Secondary's  observing  that  the  name 
of  one  of  the  tenants  only  was  affixed  to 
the  notice  to  appear,  at  the  fbot  of  the 
dechuratton,  the  Court  refused  the  applica- 
tion, and  held  that  the  notice  ought  to 
have  been  addressed  to  both  the  tenants  by 
name,  although  they  admitted  that  service 
of  the  declaration  on  (me  would,  in  the  case 
of  a  joint  tenancy,  be  good  service  on 
both. 

The  learned  Serjeant  therefeve^  took  no* 
thing  by  his  motion. 


lft?5 
June 
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ABBOTT  V.  BIGB  AKD  SiOBU 


Where  m  an  aetion  ^  replemnp  tkepUn* 
tijf  obtained  a  eerdicU  ^d  ttfierwards  dsreded 
eatitfactmm  to  be  entered  on  the  toU^  the  Cemi 
would  not  cause  such  entry  to  be  vmcaied  an 
the  application  (f  tite  plaini^^s  attorney,  em 
the  ground  that  the  plaint^  and  dqfendatU 
had  combined  together  to  deprive  emh  atkor^ 
ney  of  his  costs. 

This  was  an  action  of  replevin,  in  which 
the  plaintiff  obtained  a  verdict,  at  ihe  Sprint 
assizes  for  Norfolk,  1824,  before  Lord 
Chief  Justice  Abbott,  and  by  his  acquies- 
cence or  direction,  an  entry  of  satisfaction 
was  afVerwards  made  on  the  judgment- 
roll. 

Mr.  Serjeant  Wilde,  in  the  last  term,  ob- 
tained a  rule  calling  on  the  defendants  to 
show  cause  why  this  entry  should,  not  be 
vacated,  and  the  defendants,  or  one  of  them, 
should  not  pay  the  plaintiff's  attorney  his 
costs,  as  well  as.  the  costs  of  this  applica- 
tion, OH  the  ground  that  the  plaintiff  and 
the  defendant  Rice,  had  combined  together 
to  deprive  such  attorney  from  obtaining  the 
cost»  of  the  cause  as  against  the  latter. 
The  application  having  been  made  on  the 
part  of  the  attorney  alone,  and  the  plaintiff 
being  no  party  to  it,  the  Court  directed 

(1)  1  Bos.  and  Pul.  369. 
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that  he  ahoidd  be  made  a  party,  and  tlie 
rule  was  accordingly  enlarged  until  dus 
term. 


Mr.  Serieant  SpanUe  now  showed  came, 
and  submitted,  that  there  was  no  ground 
whatever  Ibr  iSae  application  whioh  was 
made  on  the  part  of  the  plamtiff's  attorney, 
who  had  innroperly  thrust  himself  into  the 
caose,  and  m  which  he  had  no  immediate 
ooneem;  that,  at  all  events,  the  Court  might 
exercise  their  equilaUe  jurisdictioB,  and 
would  not  assist  one  €£  their  oiRScers  mideas 
he  cfoniy  showed  tluit  lie  was  authoiiaed 
by  the  plaintiff  to  carry  on  the  suit  in  his 
name. 

Mr*  Serjeant  WMe^  in  support  of  the 
rule,  relied  on  the  case '  of  Payne  v.  Jto' 

fers,(l)  where  a  person  who  was  sued  by 
is  landlord  in  the  name  of  his  tenant,  pro* 
cured  a  release  from  the  nominal  plaintiff) 
die  Court  ordered  it  to  be  delivered  up, 
and  permitted  the  landlord  to  proceed.  So 
in  Iiichey  v.  Burt^  (2)  where  a  lessor,  with 
the  permission  of  a  bailiff  who  had  made 
for  her  a  distress  for  rent,  commenced,  in 
the  baiUfTs  name,  an  action  against  the 
sheriff  for  taking  insufficient  pledges  ;  and 
the  bailiff  afterwards,  without  the  lessor's 
privity,  released  to  the  aheriff-—the  Court 
set  aside  the  release,  and  a  plea  thereof 
pais  darrein  continuance. 

By  the  Court, — ^The  case  of  Payne  v. 
Rogers  has  gone  a  greater  length  than  any 
preceding  decision  ;  and  if  the  entry  of  sa- 
tisfaction in  this  cause  should  be  set  asidCf 
and  execution  were  taken  out  against  the 
defendants,  could  we  allow  an  attachment 
to  be  sued  out  against  the  plaintiff?  We' 
are  of  opinion  that  we  could  not,  and  con- 
sequently, that  there  is  no  ground  for  our 
interference.  If  an  attorney  wOl  use  the 
name  of  a  tenant  against  his  landlord,  such 
attorney  must  be  prepared  to  show  that  the 
tenant  knew  distinctly  what  he  was  doing ; 
if  not,  it  is  but  fair  to  presume  that  he  was 
acting  improperly.  Here  the  attorney  should 
have  required  a  proper  indemnity  to  have 
been  given  to  him  by  the  plaintiff,  to  guard 
him  against  the  consequences  which  might 
have  followed  by  depriving  him  of  costs,  as 
well  as  an  undertaking  by  him  not  to  release 


the  action ;  and  if  a  party  were  afterwards 
to  be  guilty  of  a  breach  of  either  of  these 
contracts,  the  Court  would  be  enabled  to 
reach  him — ^if  not,  they  cannot  interfere. 
But  in  this  case,  as  boui  parties  appear  to 
have  been  culpable,  the  rule  must  be 

Discharged^  hut  without  costs. 


■>.} 


s 


1)  0oag.  407. 
S)  7  Taunt  48. 
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Jo       >       SPOOITER  r.  BRBWSTBR. 

An  action  €f  trespass  is  maintamable  for 
removing  or  defacing  a  tombstene^  at  the  suit 
^fihe  party  by  sshom  it  is  erected  or  set  tip, 
as  the  rigiU  to  it  vests  in  such  person  during 
ku  iifct  and  descends  to  his  Jieir  or  represent 
tative  after  his  death. 

This  was  an  action  of  trespass,  for  de- 
facing and  damaging  a  tombstone. 

At  the  trial  before  Lord  Chief  Justice 
Best,  at  Westminster,  at  the  sittinffs  afler  the 
last  term,  it  appeared,  that  the  pkintiff  had 
some  time  since  been  transported  for  seven 
years ;  that  his  daughter  afterwards  married 
a  person  by  the  name  of  Gravenor ;  that  she 
afterwards  died,  when  the  plaintiff's  wife 
purchased  the  stone  in  question,  and  caused 
It  to  be  placed  at  the  liead  of  her  daughter's 

grave ;  but  it  appeared,  tliat  the  daughter's 
usband  had  purchased  and  paid  mr  the 
ground  where  his  wife  was  buried.  The 
inscription  on  the  stone  was,  "  Sacred  to  the 
Memory  of  Elizabeth  Gravenor;"  and  at  the 
back  was  engraved  the  words,  **  The  family 
grave  of  John  and  Sarah  Spooner."  It  was 
also  proved,  that  the  stone  was  put  up  in 
1816 ;  and  that,  in  IS%2,  Gravenor  churned 
it,  and  gave  directions  to  the  defendant  to 
remove  it,  and  strike  out  the  words,  ^'  The 
family  grave  of  John  and  Sarah  Spooner  ;** 
that  he  did  so,  and  removed  it  to  his  pre- 
mises for  that  purpose,  when  the  plaintiff 
came  and  claimed  it.  But  the  defendant  re- 
fused to  deliver  it  up,  and  afterwards  struck 
out  the  words,  "  The  family  grave  of  John 
and  Sarah  Spooner,"  and  caused  the  stone  to 
be  returned  to  the  spot  from  which  it  was 
taken,  when  the  plaintiff  commenced  the 
present  action  for  removing  and  defocing  iL 
For  the  defendant,  it  was  objected,  that 
the  action  could  not  be  maintamed,  as  the 
remedy,  if  any,  was  by  an  action  on  the 
case. 
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His  Lordship  was  inclined  to  think  the 
action  well  brought ;  and  the  jury  accord- 
ingly found  a  verdict  for  the  plaintiff,  re- 
serving leave  to  the  defendant  to  move  to 
set  it  aside,  in  case  the  Court  should  be 
of  opinion,  that  the  plaintiff  was  not  entided 
to  recover. 

Mr.  Serjeant  Wilder  on  a  former  day  in 
this  term,  accordingly  obtained  a  rule  nut, 
and  relied  on  the  case  of  Smith  v.  MillesX}) 
to  show,  that  in  order  to  entitle  a  person  to 
bring  trespass,  he  must  either  have  the 
actual  possession  in  him  of  the  thing  Yi%ich 
is  the  object  of  the  trespass,  or  a  consthio- 
tive  possession  in  respect  of  the  right  b$ing 
actually  vested  in  him  at  the  time  the  act 
was  done,  which  constitutes  the  trespass 
complained  of;  and  in  Comyn*$  Digest^ 
tit.  EsgUse,  G.  1,  it  is  said,  Uiat  the  soil 
and  freehold  of  the  churchyard  belong  to 
tlie  parson,  that  he  may  make  a  lease  of  it, 
and  shall  have  the  trees  growing  therein, 
for  the  repair  of  the  church.  In  Corven's 
case,  (2)  it  was  held,  that  coats  of  arms, 
hung  up  in  the  chancel  in  honour  of  an 
ancestor,  are  in  the  nature  of  heir  looms, 
which,  by  the  common  law,  belong  to  the 
heir,  as  being  the  principal  of  the  family ; 
and  that  the  like  law  is  applicable  to  a 
grave-stone,  tomb,  and  the  like ;  and  if  so, 
It  is  quite  clear  that  the  plaintiff  cannot 
maintain  this  action.  And  in  Frances  v. 
Ley\  (d)  it  was  decided,  that  a  monument 
in  a  church  or  churchyard  cannot  be  de-* 
stroyed  or  defaced  by  the  parson,  ordinary, 
churchwardens,  or  any  other ;  and  that,  if 
it  be,  the  heir  by  descent  interested  tlierein 
may  have  an  action  on  the  case ;  and  the 
Year  Book,  »Edw.4. 14,  and  Sir  William 
Wilche^s  and  Oravenor*s  cases,  are  cited  in 
support  of  that  position.  Besides,  a  tomb- 
stone may  be  considered  as  annexed  to  the 
£*eehold,  whilst  a  coat  of  armour  or  a  helmet 
are  in  the  nature  of  moveables.  If,  there- 
fore, an  actual  right  or  constructive  pos- 
session be  necessary,  in  order  to  maintain 
trespass,  and  as  the  right  of  possession  in 
this  case  is  in  the  parson,  he  alone  could 
be  entitled  to  bring  this  action.  So,  if 
the  removal  and  de£cing  the  stone  was  one 
continuous  act,  the  constructive  right  of 
possession  was  still  in  the  parson,  and  after 


the  removal,  the  property  in  the  stems 
did  not  revert  to  Uie  plaintiff.  If  it  had 
been  done  feloniously,  the  plaintiff  would 
have  no  remedy  against  the  defendant,  as 
he  would  have  had  no  right  to  the  properqr ; 
so,  if  the  defendant  had  stolen  it,  the  plain- 
tiff would  have  no  remedy  by  indictment, 
which  would  altogether  have  negatived  the 
fiict  of  the  property  being  in  him.  In  the 
case  of  stcfldinff  dead  bodies,  it  is  dear, 
that  the  shroud  cannot  be  removed,  as  it 
may  be  considered  as  annexed  to  the  finee* 
hold;  and  if  taken,  would  consdtute  a 
felony.  If  so,  a  tombstone  must  be  equally 
considered  as  a  part  of  the  fee.  In  CUgord 
V.  Wicks f{^)  it  was  held,  that  the  grantee 
of  part  of  a  chancel  of  a  church  by  a  lay 
impropriator,  cannot  maintain  trespass  for 
pulling  down  his  pew  erected  there.  Where 
a  tombstone  is  once  annexed  to  the  fee,  it 
cannot  be  separated  from  it  by  the  person 
who  caused  it  to  be  placed  there  ;  and  as 
the  right  of  the  churchyard  is  in  the  parson, 
the  present  action  cannot  be  maintained. 
But  the  plaintiff's  remedy,  if  any,  was  by 
an  action  on  the  case,  for  a  malicious  mis- 
feasance ;  (5)  or  he  may  seek  redress  by  an 
application  to  a  spiritual  court. 

Cur,  ado,  mM, 

The  Lord  Chief  Justice  now  delivered 
the  following  judgment  of  the  Court : — 

This  was  an  action  of  trespass  for  remov- 
ing and  damaging  a  tombstone;  and  it  was 
objected  at  the  trial  that  trespass  could  not 
be  maintained,  but  that  the  phintiff's  re- 
medy, if  any,  was  by  an  action  on  the  case. 
I  entertained  no  dount  at  the  trial,  but  that 
some  action  might  be  maintained,  and  the 
following  authority  in  Co.  Litt,  18,  ft.  ap- 
pears to  be  directly  applicable  to  show  that 
my  opinion  was  well  founded  ;  where  it  is 
laid  down,  that  "  if  a  gravestone  or  tomb  be 
laid  or  made  for  ^  monument  of  a  noble- 
man, knicht,  esquire,  &c, ;  albeit  the  free- 
hold of  me  church  be  in  the  parson,  and 
these  be  annexed  to  the  freehold,  yet  can- 
not the  parson,  or  any,  take  them  or  de- 
face themi  but  he  is  subject  to  an  action 
to  the  heir  and  his  heirs  in  the  honour  and 
memory  of  whose  ancestor  they  were  set  up : 
and  some  hold  that  the  wife,  or  executors 
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1)  1  Tenn  Rep.  480. 
f )  If  Co.  Rep.  105. 
(5)  Cro.  Jac.  367. 
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[4}  1  Bam.  and  Aid.  498. 
;5)  See  Comyn's  Digest*  Action  on  the  cane  for 
Miafeaaance,  A.  6. 
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that  first  set  them  up,  may  have  an  action 
against  those  who  deface  them  in  their  time." 
It  does  not  appear  there,  however,  whether 
the  remedy  was  by  trespass  or  an  action  on 
the  case.  It  is  most  material  that  the  pro- 
per form  of  action  should  be  strictly  at-^ 
tended  to,  and  if  so,  it  must  be  considered 
that  trespass  is  the  more  proper  remedy ; 
and  the  case  of  Danflrie  v.  Dee,  (6)  ap- 
pears to  be  in  point,  where  it  was  held, 
that  if  one  claim  to  have  a  seat  in  a  church, 
he  may  maintain  trespass  for  breaking  it ; 
but  where  he  claims  liberty  only  to  sit 
tfabre,  he  shall  have  an  action  on  the  case. 
Although  in  Slocks  v.  Booth,{7)  Mr.  Justice 
Buller  said,  that  trespass  would  not  lie  for 
entering  into  a  pew,  still  he  assigned  a  rea- 
son, vi2. — that  the  plaintiff  had  not  the  ex* 
elusive  possession ;  the  possession  of  the 
church  being  in  the  parson.  But  the  case  in 
Pahner  is  an  authoritv  to  show  that,  if  a 
pew  where  a  person  claims  to  have  a  seat, 
be  broken  open,  trespass  may  be  maintained : 
that  appears  to  us  to  be  good  law,  and 
confirmed  as  well  by  decisions  as  on  principle. 
Although  in  Frances  v.  Ley,  (8)  it  is  stated 
that  monuments  in  the  church  or  church- 
yard cannot  be  beaten  down  or  defaced  by 
the  parson,  ordinary,  churchwardens,  or 
any  other ;  and  if  they  be,  the  heir  by  des- 
cent interested  in  the  coats,  may  have  an 
action  on  the  case,  as  by  9  Ed.  4.  14  6.;  yet 
on  reference  to  the  Year  Book,  it  does  not 
appear  there  what  the  action  was,  but  it 
is  most  likely  to  presume  that  it  was  tres- 
pass ;  and  in  Pffm  v.  Gorwyn,  (9)  Lady 
Grai/s  case  was  cited,  which  was  an  action 
of  trespass.  Whether  the  one  form  of  action 
be  proper  or  not,  if  diere  be  any  authority 
to  show  that  trespass  may  be  maintained, 
in  a  case  of  this  description,  it  is  sufficient. 
As  to  its  having  been  done  fek>niou8ly,  it 
cannot  be  considered  as  bearing  any  analogy 
to  the  principles  of  common  law,  which  must 
receive  a  liberal  interpretation,  being  tnfor 
9ore  ffUa.  Although  it  may  be  said  that  the 
soil  and  freehold  of  the  churchyard  belong 
to  the  parson,  yet  the  monuments  or  tomb- 
stones may  be  the  property  of  the  heir  or 
those  who  erected  diem.  If  a  person  make 
a  lease,  reserving  a  right  to  cut  timber,  the 

[6)  Palmer,  46,  i.  c  S  RolL  Rep.  139. 
(?)  %  Xenix  Rep.  450. 

(8)  Cro.  Jac.  967. 

[9)  Moon,  878. 


possession  of  the  land  is  in  the  tenant  da- 
ring the  continuance  of  the  lease ;  but  if  he 
cut  down  trees,  he  is  liaUe  to  an  action  of 
trespass*  So,  although  a. parson  may  be 
seised  in  fee  of  the  church-yard,  yet  he 
cannot  remove  tombstones  which  are  not  in 
his  actual  possession,  as  the  property  in 
them  vests  in  the  perscms  who  erected  them 
daring  their  lives,  and  descends  to  their 
heirs  or  representatives  after  their  death. 
This  rule  therefinre  must  be 

Refiued* 


June  8      \     ^^^^^^^^^^  V*  HACHAKDOi 


Where  the  defendant  was  arrested  for 
80,000/.,  the  Court  allowed  several  recogni* 
aances  to  be  entered  into  bf  different  sets  qf 
baU,  and  ga»efowr  days'  tsme  to  inqidre  into 
their  sufficiency  before  they  came  up  to 
justly. 

The  defendant  in  this  case  having  been 
arrested  by  the  plaintiff  for  80,000/.  on  an 
affidavit  of  debt,  for  money  had  and  received, 
and  which  sum  he  had  paid  into  court — 

Mr,  Serjeant  Vaughan,  on  the  first  day  of 
this  term,  obtained  a  rule  to  show  cause 
why  the  defendant's  time  for  putting  in  and 
perfecting  bail  should  not  be  extended  for 
a  fortnight,  and  that  he  might  then  put  in 
ten  different  sets  of  bail,  who  might  be  per- 
mitted to  justify  in  8,000/.  each. 

Mr,  Serjeant  WUde  now  showed  cause, 
when— on  Mr,  Serjeant  Vaughan  stating, 
that  he  should  only  require  three  recogni- 
zances instead  of  ten — 

The  Court  gave  four  days  to  inquire  into 
the  sufficiency  of  the  proposed  bail,  and 
ordered  them  to  come  up  to  justify  on  the 
Monday  then  next. 

Rule  absolute  accordkngly. 


1825 
June  8 
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WEATHEKILL  V.  HOWARD. 


Where  m  an  action  for  an  assault^  the  dc" 
elaration  stated^  that  the  defendant  assaulted 
the  plaint^,  and  beat^  wounded^  and  ill' 
treated  htm^  and  rentand  tore  his  clothes ;  and 
the  drfenicuU  pleaded  that  he  was  net  guilty 
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of  iht  mppoted  aumdU  aHwt  IM  io  U§ 
ekaf^  in  dimmer  wnd  Jmrm  mi  (Ae  ftimntff 
Imd  comjplmmi  mgtikui  kkn;  mud  the  jwnf 
Jmmd  a  nerdmi  for  ikiB  pUwdiff^  dmmg€9 
SOf.  ;-^/feM|  4kai  he  wusetUUkd  io  no  m^o 
ooMi  tktm  damagoo* 

This  w«B  an  action  of  UeapBm  for  on 
aaaaialt 

The  dedaradoQ  M«ted»  that  the  4efi9»* 
dMt  made  an  assault  on  the  plaintiff,  and 
beat,  bruised,  wounded  and  ill«-trinted  him, 
and  struck  him  many  severe  and  violent 
strokes  on  different  parts  of  his  body,  and 
seised  and  laid  hold  of  the  plaintiff,  and 
kicked  him  about,  and  rent  and  tore  lua 
clothes  and  wearing  apparel  which  ha^uhen 
had  on. 

The  defendant  pleaded  that  he  was  not 
guilty  df  the  su]pposed  assaults  above  laid 
to  his  diorge,  or  either  of  them^  in  mannet 
and  form  as  the  fJainfiff  had  above  theveaf 
eomplained  against  him :  on  which  iss«e  wii 
Joined. 

At  the  trial,  before  the  Lord  Chief  Ba«^iNi| 
at  the  last  Spring  assizes  at  Maidstone,  the 
jury  found  a  verdict  for  the  plaintiff,  dam- 
i^es  20a,  but  nothing  was  said  as  to  costs, 
nor  did  the  learned  Baron  certify  that  a 
battery  had  been  proved.  The  plaintiff's 
costs  were  afterwards  taxed  at  74/. ;  and  on 
the  defendant's  agent  inspecting  the  record 
and  posUoj  it  i^peared  that  the  hitter  had 
been  altered  as  to  the  amount  of  die  costs ; 
and  on  application  to  the  associate,  he 
stated,  that  the  foHea  had  been  originally 
indorsed — damages  $0^.,  costs  SOj.  ;  but 
that  it  was  afterwards  altered,  and  40«.  in- 
serted OA  the  costs,  on  the  plaintiff's  at- 
torney insisting  that  he  was  entitled  to  full 
costs,  as  there  was  a  battery  and  tearing  of 
the  plaintiff's  clothes  alleged  in  the  decl^ura- 
tion,  and  as  the  plea  merely  denied  that  the 
defendant  was  guilty  of  the  supposed  assaults 
above  laid  to  his  charge,  «ina  that,  conse- 
quently, the  trespass  and  battery  were  ad- 
mitted, and  the  plaintiff  was  entitled  to  his 
full  costs  ;  the  Prothonotary  afterwards 
allowed  them  accordingly. 

Under  these  dr^utastances,  Mr.  Serjeani 
JVilde^  in  the  last  term,  obtained  a  rule, 
tilling  upon  the  plaintiff  to  show  cause  why 
8o  much  of  the  judgment  which  had  been 
'Sifrnod  in  this  cauae,  as  related  to  the  in- 
creased costs,  might  not  be  set  aaide,  and 
the  indorsement  on  the  fnoitoa  akevedi  aad 


that  the  Prothonotary  mi^t  be  at  liberty 
to  review  his  taxation ;  and  he  relied  on  tro 
cases  of  Mears  v.  Greenaway^  (1)  and  Look* 
wood  V.  Stwmard  (2)  * 

Mr,  Sorjoant  Faugkafiwai  M^'^SeneatU 
Lamn  now  showed  cause,  and  submitted, 
that  as  the  plea  was  confined  to  the  assaults 
only,  and  did  not  extend  to  the  trespasses 
or  premises  as  laid  hi  the  dedaratioo,  the 
battery  was  thereby  admitted,  and  that  the 
plaintiff  was  consequently  entided  to  his  full 
costs ;  that  the  only  fact  put  in  issue  by 
the  plea  was  the  assault;  and  that  the  plain- 
tiff might,  if  he  had  thousht  proper,  haye 
signed  judgment  by  deftiult  as  to  the  bat- 
tery ;--but 

The  Court  wexe  clearly  of  opinioni  that 
the  plaintiff  wbs  not  entided  to  his  fidl 
costs^  as  the  plea  stated  that  the  defendant 
had  not  been  guilty  of  the  assaults  above 
laid  to  bis  cha^e,  ta  mmmer  and  form  as 
the  plaintiff  had  coknnlained  against  him ; 
that  the  costs  indorsed  oa  the  postoa  were 
merely  nominal,  and  Consequently  imma- 
terial ;  and  although  the  plea  might  be  in- 
accurately drawn,  by  not  inserting  the  wood 
irospauet,  yet;,  that  such  omission  would  net 
entide  die  plaintiff  to  full  costs,  he  having 
joined  issue  on  the  plea,  and  made  no  awara 
of  inquirv  of  damages  for  the  battery  and 
tearing  of  his  clothes,  whidi  clearly  showed 
that  such  ii^jury  was  merely  laid  as  ooase- 
quential  dami^e^  and  formed  part  of  the 
assault,  and  was  done  at  one  and  the  same 
time,  and  never  was  intended  by  the  plain- 
tiff to  be  nresented  to  the  jury  as  a  sub- 
stantive and  diatinct  cause  of  action. 

RmU  ahtohiU. 


r ft     <  STOCXJ 


STOCXSR    -      - 


nSKAXOAKlV 

TENANT, 


*   V  COLLA&D  &  WIFE    VOUCHEES. 

Ji  prtecipe  of  ike  head  €f  a  wmrmU  ef 
aitomey  in  a  recooery  may  be  amended,  ^ 
eybiikutmg  Ike  nords  "  dtm-houtet"  for 
^  dmeUmg^ouses/* 

Mr,  Serjeant  Pell  moved  to  amend  the 
pmcipe  at  the  head  of  the  warrant  of  at- 
torney  in  this   recovery,  by  substitutii^ 

(1)  1  H.  Bl.  191. 
{2)  .*>  Term  lUp.  4Sa. 
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"  dove-houaes"  ^  "  dwelling-houses". — 
It  appearing  to  be  a  mere  clerical  error,  as 
they  were  described  as  dove-bonses  in  the 
deed  to  lead  the  uses  of  the  reoovery, 
The  Court  allowed  the  aoRnendment. 


1S25 
Jane  9 
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WTATT  V,  COCKS. 


Where,  in  an  action  for  defoTniUian,  a  rale 
for  a  new  trial  nuts  made  absobtte^  tmd  the 
flaintrff  had  leatfe  to  amend  one  of  thecounts 
of  the  decktrationf  in  order  that  the  reorde 
Udd  therein  might  correspond  with  those 
pro9ed  at  the  trial,  the  Court  allowed  a  ftew 
count  to  he  added,  to  arrhoe  at  the  Justice 
of  the  case,  m  order  to  try  the  merits  on  the 
second  trial. 

This  was  an  action  on  the  case  for  defam- 
adofiy  in  giving  the  plaintiff,  a  servant,  a  false 
character,  and  in  die  last  term  a  rule  for  a 
new  trial  was  made  absolute^  and  the  plain- 
tiff had  leave  to  amend  the  fourth  count  of 
the  declaration,  in  order  to  make  the  words 
therein  laid  correspond  with  those  proved  at 
the  trial. 

Mr,  Serjeant  Wilde,  on  a  former  day  in 
this  term,  applied  for  a  rule  to  show  cause 
why  another  count  should  not  be  added, 
and  that  the  fourth  might  remain  as  it  then 
stood. 

Mr.  Serjeant  Vaughan  now  showed  cause, 
and  insisted  that  this  could  not  be  done,  as 
the  Court  had  merely  directed  the  fourth 
count  to  be  amended  ;  and  that  if  another 
were  added,  it  would  have  the  effect  of  in- 
troducing a  new  sround  of  action. 

Mr.  Serjeant  IVilde,  in  support  of  the 
rule,  relied  on  Brown  v.  Crump,  (1)  where 
the  plaintiff  having  obtained  leave  to  amend 
a  count  in  his  declaration,  which  had  been 
demurred  to,  added  three  others,  which 
only  varied  the  mode  of  stating  that  which 
was  demurred  to ;  and  the  Court  would  not 
order  them  to  be  struck  out,  as  they  might 
be  necessary  to  meet  the  different  circum- 
stances of  the  case ;  and  here,  as  the  new 
trial  was  granted  in  order  to  try  the  merits 
of  the  cause,  there  can  be  no  objection  to 
adding  the  counts  as  prayed  for. 

The  Court  being  of  this  opinion —  ^ 

Rule  ahsoUUe,  on  payment  of  costs. 

(1)  1  Manib.609. 


n^or        C  8TORBR  AHD  AKOTHBft  (aSHIO* 

June*!''     i      ^^^^   ^*    FLETOHRa,  A  BAKK* 
*''  V     RUPT)  9.  HUKTBR« 

Where  in  an  action  of  trover,  the  plaint^ 
declared  for  timber  generally,  the  Court 
would  not  require  him  to  furnish  the  defen- 
dant with  the  particular  quantity  or  quaUty 
of  the  articles  he  sought  to  recover* 

This  was  an  actkm  of  txorHor,  and  tiic 
property  was  stated  in  the  declaration  l» 
consist  of  timber,  planks,  and  ooals. 

Theplaintif&  had  broughtasiniflar  action 
in  the  Court  of  King's  Bench,  when  the  da* 
fendant  obtained  a  verdict. 

Mr.  Serjeant  Vaughan  now  applied  for  a 
rule,  calling  on  the  plainti£&  to  show  cause 
why  they  should  not  deliver  to  the  defen'- 
daac  the  particulars  of  the  articles  they 
sought  to  recover  in  the  present  action,  as, 
if  they  recovered  one  ardde  only,  the  defen- 
dant would  be  liable  to  costs,  and  it  was  but 
reasonable  that  he  should  be  acquainted 
with  the  precise  nature  of  the  plaintiff's  de- 
mand ; — but 

The  Court  observed,  that  an  application 
of  this  nature  had  been  constantly  refused, 
and  that  if  it  were  granted  in  this  case,  it 
would  have  the  effect  of  a  demand  of  par- 
ticulars in  every  action.of  trover. 

Rule  refused. 


lSft6 
June 


5.    > 
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NATLOR  V.  JOSEPH. 


If  a  plaintiff'  he  not  actually  domiciled  in 
this  country,  the  Court  mil  recite  him  to 
give  security  for  costs — where,  therefore,  the 
plaint^  resided,  partly  in  this  country  and 
partly  in  ScotUmd,  and  hrmight  an  action 
against  the  defendant  as  his  factor : — Held, 
^iat  the  latter  was  entitled  to  such  security. 

Mr.  Serjeant  Wilde  having,  on  a  former 
day,  obtained  a  rule  calling  on  the  pt^ntiff 
to  show  cause  why  he  should  not  give  secu- 
rity for  costs,  on  an  affidavit  stating  that  be 
was  resident  in  Scotland — 

Mr.  Serjeant  Lawes  now  showed  cauae 
on  an  affidavit,  which  stated  that  the  plain- 
tiff was  a  merduint  there,  and  the  defendant 
his  factor  in  this  country,  to  whom  he  had 
confided  his  mercantile  concerns ;  and  that 
he  had  brought  the  present  action  of  ac- 
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oount  agBinst  the  defendant  as  his  bailiff, 
when  he  required  security  for  the  costs.  It 
was  also  sworn,  that  the  defendant  was  in 
the  habit  of  coming  frequently  to  this  coun- 
try, and  that  he  resided  here  nearly  as  much 
as  in  Scotland.  The  learned  Serjeant  re- 
lied on  the  case  of  Dwell  ▼.  MaitkeMm^  (1) 
where  ,the  Court  did  not  require  security 
for  costs  from  a  foreigner  during  his  absence 
from  this  country  on  board  his  own  ship,  as 
he  resided  here  part  of  the  year.  That 
case  is  decisive  to  show,  that  an  occasional 
residence  in  this  country  is  a  suflScient  an- 
swer to  the  present  application ; — ^bnt 

The  Court  held,  that  the  general  rule 
ought  not  to  be  deviated  from,  and  that,  if 
the  plaintiff  werci  not  actually  domiciled  in 
this  country,  the  defendant  was  entitled  to 
call  on  him  to  give  the  security  required. 

RideaUobUe^ 
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RATCLIFFE  V.  BLBA8BT. 


Where  the  pkdntiff  and  defendant  were 
about  to  enter  into  partnerehipf  and  the  at" 
tomey  for  the  latter  prepared  a  draft  of  an 
agreement^  on  which  the  terms  of  the  part- 
nerehip  were  to  he  founded;  and  the  plain" 
tiff^e  attorney  having  perused  and  approved 
ofiif  returned  it  to  the  defendant,  who  after" 
wards  caused  a  deed  to  be  engrossed  from  it, 
which  he  signed,  but  which  was  neither  signed 
nor  executed  by  the  plaint^ .'-^The  Court,  on 
application  by  the  latter,  for  a  copy  of  the 
omI  and  agreement,  would  not  order  the 
defendani  to  grant  an  inspection  or  copy 
of  such  deed,  but  confined  such  apjdkation  to 
the  draft  of  the  agreement,  on  the  grounds 
that  the  plaint^  had  no  interest  in  the  deed, 
he  never  having  executed  it,  and  thai  the 
defendant'  did  not  hold  it  in  the  character  of 
trustee^ 

Mr»  Serjeant  Cross,  in  the  course  of  the 
last  term,  had  obtained  a  rule,  callinff  on 
the  defendant  to  show  cause  why  the  ^ain- 
tiff  should  not  be  at  liberty  to  inspect  and 
take  a  copy  of  a  deed  of  co-partnership 
made  between  him  and  the  defendant,  and 
also  a  copy  of  a  draft  of  an  agreement  from 
which  such  deed  had  been  engrossed.     He 


founded  his  motion  on  an  affidavit  of  the 
plaintiff's  attorney,  which  stated  that  the 
plaintiff  could  not  safely  declare  without 
such  inspection  and  copies ;  and  the  case 
oi  Morrow  v.  Sanders^  (1)  was  relied  on  in 
support  of  the  application.  It  appeared^ 
however,  that  the  deed  had  not  been  signed 
or  executed  by  the  plaintiff,  but  that  the 
draft  of  the  agreement  was  altered  and  ap- 
proved of  by  the  plaintiff's  attorney,  and 
]:etumed  to  the  defendant;  and  that  he 
alone  had  signed  the  deed. 

Mr,  Serjeant  Wilde  now  showed  cause 
on  an  afficuivit,  which  stated  that  the  draft 
of  the  articles  of  partnership,  for  the  breach 
of  which  this  action  was  brought,  was  pre- 
pared by  the  defendant's  attorney,  and  left 
with  the  attorney  for  the  plaintiS^  who 
perused,  settled,  and  approved  of  it,  and 
afterwards  returned  it  to  the  defendant; — 
that  the  action  was  brought  for  not  taldng 
the  plaintiff  into  partnership  according  to 
an  agreement ;  but  that  it  did  not  appear 
that  It  was  foiuided  on  either  of  die  docu- 
ments, the  inspection  of  which  was  now 
prayed  for ;  and  that  the  deed  had  never 
been  executed  by  the  plaintiff^  but  by  the 
defendant  alone.  Under  these  drcum- 
stances  it  was  submitted,  that  the  plaintiff 
could  not  sustain  the  present  application,  as 
the  Court  would  only  interfere  to  grant  the 
inspection  of  a  deed^  where  one  party  held 
it  as  a  trustee  for  both; — that  onhr  the 
draft  of  the  agreement  for  the  articles  of 
co-partnership  in  this  case,  was  settled  by 
both  the  parties ;  and  that  as  the  deed  whicA 
had  been  engrossed  from  it,  had  not  been 
signed  by  the  plaintiff,  it  might  not  have 
been  made  conformable  with  the  draft ;  so 
that  if  the  plaintiff  had  been  called  on,  he 
might  have  refused  to  elcecute  it  until  it 
had  been  examined  or  compared  with  such 
draft. 

Mr.  Serjeant  Cross,  in  support  of  the 
rule,  contended,  that  as  the  plaintiff  could 
not  safely  proceed  in  the  action,  or  even 
declare  without  an  inspection  ot  those  in- 
struments, the  defendant  was  bound  to  grant 
it,  and  more  particularly  so,  as  it  would  be 
productive  of  no  inconvenience  or  prejudice 
to  him ;  and  unless  the  terms  of  the  part- 
nership were  properly  set  out  in  the  de- 
claration, there  would,  in  all  probability,  be 


(1)  S  B.  Moore,  53. 


(1)  3  B.  Moore,  671. 
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a  fatal  rariahce  on  tliose  deeds  being  pro- 
daced  at  the  tria].  Although  the  deed  was 
signed  by  the  defendant  alone,  it  will  have 
the  effect  of  binding  both  parties ;  and  a 
moral  obligation  is  of  itself  a  sufficient  legal 
consideration.  In  Morrow  v,  Sanders,  where 
one  part  of  a  deed  of  co-partnership  was 
signed  by  the  plaintiff  alone,  but  remained 
in  the  possession  of  the  defendant's  attor- 
ney, the  Court  ordered  him  to  furnish  the 
plainttfTwith  an  inspection  and  copy  of  it; 
and  in  that  case  there  was  no  previous  draft 
containing  any  mutual  agreement  between 
the  parties,  or  any  provision  or  stipulation 
as  to  the  manner  in  which  the  partnership 
was  to  be  carried  on.  In  Clifford  v.  Tay^ 
loTf  (2)  Sir  James  Mansfield  said,  *'  the 
practice  of  compelling  the  delivery  of  copies 
IS  very  convenient,  for  it  saves  the  delay 
and  expense  of  a  bill  in  equity."  And  in 
the  case  of  Blakey  v.  Porter  (3)  it  was  de- 
cided, that  if  one  part  of  an  indenture  only 
be  executed,  the  Court  will  compel  the  party 
having  the  custody  of  it,  to  produce  it  for 
inspection,  on  an  action  commenced  against 
him  by  the  other  party.  In  BaUtnan  v. 
PhiiiipSi  (4)  t^6  Court  compelled  the  pro- 
duction by  the  defendant  of  an  unstamped 
agreement  in  his  custody,  although  the 
plasitiff  had  not  executed  it ;  and  although 
his  interest  appeared  upon  his  own  decla- 
ration only,  which  proved  a  claim,  but  not 
an  interest.  And  Mr.  Justice  Heath,  dur- 
ing the  argument,  observed,  that  the  rule 
restraining  the  production  of  instruments 
Id  the  apj^eation  of  a  party  named  therein, 
was  much  too  strict ;  for  that  supposing  a 
penoOy  though  no  party  to  a  deed,  took  an 
estate  by  way  of  remainder,  he  had  never- 
dieless  a  strong  interest  in  the  deed,  and 
was  entitled  to  compel  the  production.  So 
in  King  v.  King,  {6)  the  Court  obliged  a 
defendant,  in  an  action  of  covenant  on  a 
deed  which  he  held,  to  produce  it  to  th^ 
plaintiff*  for  the  purposes  of  the  cause.  As 
weU,  therefore,  on  principle  as  authority, 
the  plaintiff  is  entitled  to  the  inspection  or 
copy  of  both  the  instruments  in  question ; 
and  more  particularly  so,  as  it  is  entirely 
within  the  equitable  jurisdiction  of  the  Court 
to  grant  it. 

'«}  1  Taunt.  167. 

3)  1  Taunt.  386. 

♦)  4  Taunt.  iS7. 
[5}  4  Taunt.  666. 

Vol.  III.  C.P. 


By  the  Court — ^The  observation  of  Lord 
Chief  Justice  Mansfield  in  Clifford  v.  Taylor, 
that  the  practice  of  compelling  the  produc- 
tion or  delivery  of  copies,  is  most  conve- 
nient, as  it  saves  the  expense  and  delay  of 
a  bill  in  equity,  is  perfectly  correct,  and  to 
which  we  certainly  accede  ;  for  it  is  an  ex- 
treme hardship  to  deprive  suitors  of  their 
right  to  recover  in  a  court  of  common  law, 
and  to  put  them  to  the  expense  of  litiga- 
ting the  question  in  a  court  of  equity.  But 
the  only  point  in  this  case  is,  whedier 
we  shall  be  warranted  by  any  established 
rule  of  law  or  practice,  in  granting  the  ap- 
plication, in  the  terms  as  prayed  for  by  the 
plaintiff.  With  respect  to  the  deed,  it  ap- 
pears that  it  was  never  signed  or  executed 
by  him ;  and  if  the  defendant  had  shown 
that  he  had  refused  to  do  so,  he  would 
thereby  have  repudiated  any. interest  he 
migliHiave  had  in  it ;  and  as  it  was  signed 
by  the  defendant  alone,  the  plaintiff*  could 
derive  no  benefit  or  advantage  from  its 
production.  The  principle  on  which  the 
Courts  have  acted  is,  that  where  one  part 
of  a  deed  only  is  executed,  an  inspection  or 
copy  may  be  given  to  the  party  applying, 
where  the  party  in  whose  custody  it  is, 
holds  it  as  a  trustee  for  both.  In  Baieman 
V.  Phillips,  although  the  party  applying  for 
the  production  of  the  agreement  was  no 
party  to  it,  yet  die  circumstances  as  there 
stated,  clearly  show  that  he  had  an  interest 
in  it.  In  Cl^ord  v.  Taylor,  it  is  evi- 
dent that  the  defendant  had  an  interest  in 
the  piipers  which  he  sought  to  have  pro- 
duced. So  here,  the  plaintiff  would  have 
a  similar  right  to  inspect  the  deed  in  ques- 
tion, provid^  he  had  any  interest  in  it.  But 
unless  it  be  shown  clearly  that  he  had  a 
right  or  interest  in  the  instrument,  it  would 
be  contrary  to  justice  for  the  defendant  to 
hold  it  as  against  him  ;  for  he  must  be  fully 
acquainted  with  the  nature  of  the  plaintifi^s 
interest*;  and  if  he  refused  to  execute  it,  it 
must  be  considered  as  die  instrument  of  the 
defendant  alone.  It  was  not  a  perfeet  deed 
undl  it  was  executed  by  both  pardes :  and 
there  was  no  mutuality  between  them.  Thia 
case,  therefore,  is  distinguishable  fromMor- 
ro99  v.  Sanders,  as  there  the  deed  was  exe- 
cuted by  the  plaindff  who  applied  for  it,  it 
remaining  in  the  possession  of  die  defen- 
dant ;  that  t}ieiefore  is  the  converse  of  this 
case ;  as  here,  the de&ndant alone hadexe- 
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oated  the  deed ;  and  for  any  thing  thatap- 
pears  to  the  contrary,  the  plaintifif  might 
have  refused  to  sign  it.  The  case  of 
Blakey  v.  Porter  was  decided  on  the  same 
principle  as  Bateman  v.  Phillips;  and 
Sir  James  Mansfield  asked,  of  what  use 
the  defendant's  covenant  would  be,  if  the 
plaintiff  could  not  get  access  to  it ;  and  is  it 
not  the  necessary  consequence  where  par- 
ties, in  order  to  save  the  expense  of  double 
stan^ps,  are  unwisely  content  to  execute  one 
part  only  of  an  indenture,  that  the  party, 
who  has  the  custody,  undertakes  to  produce 
the  deed  for  the  use  of  both  ?  In  that  case 
the  indenture  was  executed  by  both  parties; 
and  in  Bateman  v.  PhillipSf  it  must  be  in- 
ferred, that  the  paper  was  in  the  hands  of 
a  third  person,  who  held  it  as  a  trustee  for 
both  the  plaintiff  and  defendant.  In  Street  ▼• 
Bronnif  (6)  where  two  parts  of  a  deed  were 
supposed  to  be  interchangeably  executed,  and 
a  part  held  by  each  party,  and  one  of  them 
was  lost,  the  Court  would  not  compel  the 
other,  on  being  sued  thereon,  to  grant  in- 
spection and  a  copy  of  the  other  part,  for  the 
purpose  of  the  plaintiff's  declaring  with  cer- 
tainty. And  Lord  Chief  Justice  Gibbs  there 
commented  on  the  cases  of  Blakey  v.  Porter^ 
and  King  v.  King  ;  and  observed,  that  the 
Court  must  look  to  the  principle  on  which 
those  cases  were  decided,  and  not  suffisr 
itself  to  be  hurried  away  into  a  similar  de- 
cision, in  a  case  which  does  not  fall  within 
the  same  principle.  That  in  the  former, 
the  circumstances  must  have  been  very 
strong  in  favour  of  the  appHoatiqn ;  and 
that  in  the  latter,  the  party  holding  the  in- 
strument was  considered  as  a  trustee  hold-- 
ing  for  the  others.  Now,  in  this  case,  the. 
defendant  could  not  be  said  to  hold  the 
deed  in  question  as  a  trustee,  as  the  plaintiff 
had  neither  signed  nor  executed  it;  and 
although  he  might  be  nonsuited,  if  it  were 
produced  at  the  trial,  on  the  ground  of  a 
variance,  still,  if  this  application  were  grant- 
ed, it  would  answer  the  efifect  of  filing  a 
IhU  for  a  discovery, — and  even  the  lessor  of 
a  plaintiff  in.  ejectment  might  be  required 
to  produce  deeds,  to  show  whether  he  had 
a  sufficient  title  to  maintain  his  action.  It 
is  sufficient  for  us  to  say,  that  in  this  case 
there  is  another  remedy  to  which  the  plain- 
tiff may  resort ;   and  that  the  defendant 

(6)  1  Msrsb.610;  ■. c.  6 Taunt. 30S. 


cannot  be  compelkd  to  (bmish  hhn  wkh  a 
copy  of  the  deed,  or  allow  him  to  inspect 
it,  as  it  was  .not  executed  by  him.  If  it 
had  been  executed  by  the  plaintiff  alone« 
and  the  defendant  had  retained  it  in  his 
possession,  the  former  would  have  had  an 
interest  in  it ;  or  if  the  defendant  held  it 
in  the  character  of  trustee,  the  plaintiff 
might  have  been  entitled  to  a  copy. — ^But 
as  the  drafl  of  the  agreement,  firom  whidi. 
the  deed  was  engrossed,  was  approved  of 
by  the  plaintiff,  and  aflerwards  returned  U>. 
the  defendant,  if  it  still  remains  in  hia 
custody,  the  plaintiff  is  entitled  to  inject 
it.  The  rule,  therefore,  as  to  the  inspectioa 
of  the  draf^  of  the  agreement,  must  be  made 
obsoUae  ;  and  that  as  to  the  deed,  must  be 
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COMBB  ANB  OTHEHS  V. 
CUTTIIX. 


An  alias  scire  facias  may  he  tested  on  tkt 
return  day  of  the  firsts  and  issued  before  the 
quarto  die  post  of  such  return  day;  and  it 
is  si^ficient  if  there  be  fifteen  days  between 
the  teste  of  the  first  writ  and  return  of  the 
second ;  and  Sunday  is  to  be  accounted  as  a 
day,  unless  it  be  the  last. 

Mr.  Serjeant  Wilde  having  in  the  last 
term  applied  for  a  rule  to  show  cause  why 
the  proceedings  which  had  been  taken 
against  the  bail  in  this  cause,  might  not  be 
set  aside,  on  the  ground  that  the  second 
writ  of  scire  faciashsA  been  tested  and  issued 
too  soon,  the  Court  ordered  all  the  several 
matters  relating  to  the  practical  proceed- 
ings in  the  cause,  to  be  referred  to  one  of 
the  Prothonotaries,  who  was  to  report 
thereon  to  the  Court ;  and  that  no  further 
proceedings  should  be  taken  mitil  such  re* 
port  were  made. 

Mr.  Serjeant  Vaughan  now  moved  for 
the  report — ^when  the  Prothonotary  stated, 
that  he  had  looked  into  all  the  several  points 
referred  to  him,  with  the  greatest  attention, 
and  that  it  appeared  to  him  the  proceedings 
against  the  bail  had  been  regular  and  con-. 
sistent  with  the  practice  of  the  court. 

Mr,  Serjeant  Wilde  submitted,  that  the 
proceedings  had,  under  the  circumstances, 
been  clearly  irregular,  on  the  grounds,  first. 
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that  the  aUa$  9ek$  faeioi  was  tested  on  the 
Toturn  day  of  the  first  scire  facias,  instead 
of  the  ouarto  die  past;  and  secondly,  that 
the  judgment  was  signed  too  soon,  as  the 
^Uias  scire  facias  was  returnable  on  the  25th 
November  1824,  on  which  day  a  rule  was 
given,  and  judgment  was  signed  on  the  dOth, 
wfaidi  would  have  been  regidar,  if  a  Sunday 
had  not  intervened ;  but  as  the  28th  was 
on  a  Sunday,  it  could  not  be  considered  as 
a  day  within  tlie  rule. — First,  it  is  evident, 
that  the  alias  scire  facias  ought  not  to  have 
been  tested  until  the  quarto  die  post,  in  con- 
formity to  the  almost  universal  practice  of 
the  court ;  as  on  searching  the  rules  it  ap- 
pears that  nine  out  of  ten  have  been  tested 
on  that  day.     Besides,  when  the  first  scire 
facias  is  returnable,  it  is  necessary  to  give 
a  four-day  rule  to  appear ;  and  if  an  ap- 
pearance be  entered,  there  is  no  necessity 
for  the  alias  scire  facias  to  be  sued  out. 
The  proceedings  in  this  court  may  be  as- 
similated to  those  of  the   King's  Bench 
by  original;  and  is  in  every  respect  the 
same,  except  that  in  the  one  the  writs  are 
returnable  before  the  King,  wheresoever, 
&c.,  and  in  the  other,  before  the  King's 
Justices.     In  Tidd's  Practice,  7th  ed.  11 62, 
it  is  said,  that  when  there  are  two  writs  of 
sctre  facias,  the  second  should  be  tested  in 
this  court  on  the  quarto  die  post  of  the  re- 
turn of  the  first ;  and  this  agrees  with  all 
the  other  books  of  practice  on  this  sub- 
ject. (1)    The  Court  will  take  care  that  all 
proceedings  against  bail  are  strictly  con- 
formable to  practice ;    and  a  scire  facias 
must  be  presumed  to  have  been  issued  on 
the  day  on  which  it  is  tested  ;  and  in  point 
of  principle,  a  second  scire  facias  should  not 
be  sued  out  until  default  be  made  in  the 
first ;    and  <if  the  alias  be  tested   on  the 
return  day  of  the  first,  it  would  most  com- 
monly fall  on  a  Sunday,  as,  except  in  leap 
year,  nearly  all  the  returns  in  this  court  are 
on  a  Sunday ;  and  to  teste  a  writ  on  that 
day  is  clearly  irregular  and  bad,  according 
to  a  number  of  decided  cases.— Secondly, 
the  judgment  was,  under  the  circumstances, 
signed  too  soon,  according  to  the  case  of 
fVathen  v.  Beaumont,  (2)  where  it  was  held, 
that  on  a  four-day  rule  for  bail  in  scire 

« 

(1)  See  Impey's  Pwe.  C.  P.  6th  ed.  487 ;  Pttew- 
dorffonBul,  576-7. 

•  (t)  11  £mIi  sn.     . 


facias,  to  appear  and  plead  in  term,  Sun- 
day, although  an  intermediate  day,  is  not 
to  be  reckoned  ;  and  in  Roberts  v.  Quick^ 
enden,  (8)  a  distinction  was  taken,  that  in 
rules  to  plead  in  actions  in  general,  a  Sun- 
day or  holiday  reckons  as  a  day,  except  it 
be  the  last ;  but  that  in  rules  for  judgment, 
a  Sunday  or  holiday  does  not  reckon, 
though  it  be  not  the  last  day,  and  that  in 
proceedings  in  scire  facias  against  bail,  the 
rules  for  pleading  are  assimilated  to,  and 
operate  in  this  respect  as  rules  for  judg- 
ment, and  are  entered  as  such  in  a  separate 
book  in  the  office.  Although  that  was  a 
decision  of  the  Court  of  King's  Bench, 
yet  the  principle  on  a  rule  for  judgment  is 
the  same  in  aU  courts,  as  the  party  against 
whom  the  rule,  is  obtained  has  a  right  on 
each  day  to  come  into  court,  and  show 
cause ;  and  if  either  of  such  days  be  a  dies 
non,  he  is  prevented  from  so  doing  ;  and  it 
is  quite  clear  that  bail  cannot  render  their 
principal  on  a  Sunday,  and  it  cannot  be 
counted  as  one,  although  it  fall  as  an  inter- 
mediate day,  and  more  especially  so,  as  the 
rule  on  a  scire  facias  is  analogous  to  a  rule 
for  Judgment. 

ny  the  Court. — As  the  Prothonotary  has 
reported  to  us,  that  the  proceedings  in  this 
case  have  been  conformable  to  practice,  viz. 
that  the  alias  scire  facias  may  be  tested  on 
the  return  day  of  the  first,  and  that  such 
writ  may  be  issued  before  the  quarto  die 
post  of  such  return  day,  there  is  no  reason 
to  disturb  or  alter  it.  No  d^ided  case  has 
been  cited  to  the  contrary ;  nor  has  any 
course  been  pointed  out  for  our  future 
guidance ;  nor  has  it  been  shown  that  the 
Frothonotary  has  acted  erroneously,  by  hav- 
ing reported  to  us  as  he  has  done.  Although 
in  die  King's  Bench  by  original,  there  should 
be  fifteen  days  inclusive,  between  the  teste 
and  return  of  the  alias,  as  well  as  of  the 
first  writ  of  scire  facias  ;  yet  here,  it  is  suffi- 
cient if  there  be  fifteen  days  between  the 
teste  of  the  first  and  return  of  the  second : 
and  although  in  Wathen  v.  Beaumont  a 
Sunday  was  not  to  be  reckoned,  though  an 
intermediate  day,  yet,  here  the  practice 
is  difierent,  as  it  is  accounted  a  day,  unless 
it  be  the  last  day ;  and  however  desirable 
it  may  be  to  make  the  practice  of  the  two 
courts  conformaUe  to  each  other;  yet  in 

(3)  11  £«0t|  Vr%,  a. 
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CressfoM  v.  Greeth  (4)  it  was  held,  that  an 
intervening  Sunday  was  to  he  redconed  as 
one  of  the  eight  days  in  full  term  given  to 
bail  to  render  their  principal  after  the  xe- 
tuio  of  the  writ. 

Rule  iUtchargedt  fritiaiU  coiU* 


1825.       r  1>4VWS  AUD  IHBBB  OTBKaa  IT. 

June  1 7   J    AimotT,  haskims^  akd  aiuu^ 

Where  the  puMke  father  qf  a  bastard 
child  entered  into  a  hondt  with  two  suretieef 
to  the  overseers  qf  a  parishf  to  indemnify 
them  against  the  expenses  of  providing  for 
the  chiEl,  and  defeudt  having  been  made  by 
the  fat  her f  judgment  was  entered  up  on  the 
bondy  and  the  two  sureties  were  afterwards 
discharged  under  the  Insolvent  Debtors  Act : 
— Held,  that  they  were  still  liable  for  ear- 
penses  incurred  by  the  parish  qfler  their  die* 
charge. 

This  was  an  action  of  sdrefaciaSf  and 
brought  to  recover  the  sum  of  9/.  12<.  6i2.« 
being  fifly-five  weeks'  mainteqancet  paid  by 
the  plaintifis,  as  overseers  of  the  parish  of 
Christchurch,  Surrey,  for  a  bastard  child 
of  the  de&ndant  Amott,  at  Ss.  6d,  per  week 
from  the  S5th  March  IBZ4,  to  the  16th 
AprU  18%5. 

The  declaration  recited,  that  the  plain* 
tifis,  overseers  of  the  poor  of  the  parish  of 
Christchurch,  in  the  coimty  of  Surrey,  for 
the  time  then  being,  heretofore,  to  wit»  in 
Trinity  term,  5  Geo.  4,  recovered,  by  the 
judgment  of  this  Court,  against  the  defen* 
dants,  a  certain  debt  of  200/.,  and  also 
47/.  10<.  for  their  damages*  which  they  had 
sustained  as  well  by  reason  of  the  detaining 
of  the  said  debt,  as  for  their  costs  and 
charges  by  them  about  their  suit  in  that 
be|udf  expended,  which  judgment  so  reco* 
vered  against  the  defendants,  was  had  and 
obtained  upon  a  certain  writing  obligatory, 
dated  the  13^  November  1820,  whereby 
the  defendants  acknowledged  themselves  to 
be  held  and  firmly  bound  to  the  church- 
wardens and  overseers  of  the  poor  of  the 
said  parish  of  Christchurch  in  the  sum  of 
200/.,  to  be  paid  to  them  or  tl^ir  successors 
for  the  time  bei^g ; — which  writing  obli? 

(4)  14  East,  63r. 


gatory  was  subject  to  a  oartaia  oondicioa' 
thereunder  written,  whereby,  after  recitiDg 
that  one  Ann  3tone,  of  the  said  parish  of 
Christchurch,  single  woman,  waa,  en  the 
dOth  January  1818,  delivexed  of  a  mak 
bastard  child  in  that  pariah»  md  that  the 
defendant  Arnott  was  the  fiither  of  suck 
child,  it  was  declared,  that  if  the  defendants, 
or  any  or  either  of  tbemi  did  or  akonl^ 
£rqpn  time  to  time,  and  at  all  timea  thone-^ 
aftcTi  fully  and  efiectually  save  hazmfesa 
and  keep  indemnified,  as  well  the  then  m 
all  future  churchwardens  and  ovecseen  of 
the  said  parish,  as  also  all  and  evexy  the 
inhabitants  and  parishioneiy  thereof  o( 
firom*  and  against  all  costs,  chaigai^  iaie% 
damagiBS,  or  expensesy  which  ahoold  or 
might  arise»  happen*  <nr  be  chaiqged  oc  im^ 
posed  on  the  churdiwardens,  ovejcseem,  or 
pari^iionersi  or  any  or  either  of  them,  Sk 
or  by  reason  or  means  of  the  birth,  main* 
tenance,  clothing,  education,  or  bringing  up 
the  said  child,  and  also  should  and  w«d4 
when  they,  or  any  or  either  of  them,  akoidd 
be  thereunto.required  by  the  chnrdiwavdeas 
and  overseers  for  the  time  beis^  ^V^*' 
before  a  justice  of  the  peaces  and  upon  oath, 
before  such  justice,  discover  and.  dedare 
how  such  child  was  provided  for  and  main* 
tained,  or  in  case  of  his  death,  the  time  and 
place  of  his  burial,  then  the  obligaiioB  was 
to  be  void  and  of  no  efiect* — ^It  was  then 
recited,  that  the  plaintiffs,  by  their  deda* 
ration  in  the  said  suit,  assigned  a  certain 
Inreach  of  the  condition  of  me  said  writing 
obligatory,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to 
wit,  that  although  the  child  whereof  the 
defendant  Arnott  was  the  reputed  fiuher 
was  then  living,  nevertlieless,  that  the  de&n* 
dants  did  not,  nor  would,  noac  did  nor  woidd 
any  or  either  of  them,  firom  time  to  tine, 
or  at  any  time  after  the  making  of  the  said 
writing  obligatory,  fully  or  efiectuaUy.save 
harmless  and  keep  indemnified  the  ciiurch- 
wardens  and  overseers  of  the  poor  of  the 
said  parish  for  the  time  beii^,  or.  the  inhar 
bitants  or  parishioners  of  the  saidparidi,  fd^ 
from,  and  against  all  coats,  charges,  damagrs 
or  expenses,  arising,  happening,  gxotriog^ 
and  chaiged  and  imposed  upon  them,  fiir 
or  by  reason  or  means  of  the  birtli,  mamte- 
nance  and  clothing  of  the  said  child,  acoprd- 
ing  to  the  said  conditiou  of  the  said  writing 
obligatory;  and  that,  by  reiusoa  thereoi^  the 
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churalMrardeiiB  aad  ovevBeen  of  the  poor 
of  the  said  painh,  and  the  aatd  parishionen 
and  inhahitiiate  theneafy  fiur  the  time  being, 
fixun  tidoe  to  time  after  the  making  of  the 
aaid  visiting  oUigntQiyi  to  wit,  on  the  13th 
Mowenber  181U>«  and  on  divers  other  days 
and  times  hetween  that  daj^  and  die  day  of 
the.  ^*^— Mt]ffpnflffwa<M^^  of  the  said  suit  againBt 
the  dftfendante^  were  fbveed  and  obliged  t^ 
and  did  neoessarily  lay  out  and  expend 
dsven  ttima  of  money,  in  the  whole  amoynl» 
Bg  to  the  sum  of  70i>,  £br,  in,  and  about  the 
twAii^f^nfiii^  dothiniF.  ftdMcatingt  and  brino* 
ipgup  the  said  child,  and  thereby  sustained 
dimiages  to  the  amount  of  the  said  sum  of 
f<U*,  and  damages  were  therefore  assessed 
fi>r  and  by  reason  of  the.  said  bseaoh  so 
assigned >— And forlhecsecitiag^  thatithad 
been  and  was  dtdy  suggested  by  the  phuo* 
liffi,  the  <weEseer8  of  the  poor  of  the  said 
pariah,  of  Christchuroh  for  the  time  being, 
as  and  by^  way  of  anodwe  and  focther  breach 
of  the  oondiUion  of  the  said  writing  obli* 
gatory  than  the  said  breadi  so  assigned  as 
aforesaid,  that  although  the  ehild'  whereof 
the  defendant  Amott  so  was  the  reputed 
lather  at  the  time  of  such  further  sugges* 
tion,  was  and  still  is  li?ing,-rr>neverthele8S| 
that  the  defendants  have  not,  nor  have  either 
of  them,  from  time  to  time  since  the  reco- 
very of  the  said  judgments,  fully  or  effec* 
tuaUy  saved  harmless  or  kept  indemnified 
the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  for  the  time  being,  or  the 
inhabitants  or  parishioners  thereof,  of,  from, 
and  against  all  costs,  charges,  &c«  arising, 
chaiged,  or  imposed  upon  them,  for  or  by 
reason  of  the  birth,  maintenance  and  cloth- 
ing of  the  said  child,  accordinff  to  the  con- 
dition of  the  said  writing  obbgatory ;  and 
that,  by  reason  thereof,  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish, 
and  the  said  parishioners  and  inhabitants 
thereof,  for  the  time  being,  from  time  to 
time,  since  the  recovery  of  the  said  judg* 
ment,  to  wit,  on  the  d4tb  of  June  1824,  and 
on  divers  other  days  and  times  between 
that  day  and  die  time  of  suggesting  stich 
further  breach  were  forced  and  obliged  to, 
and  did  necessarily,  lay  out  and  expend 
divers  sums  of  money,  amounting  in  the 
whole  to  the  further  sum  of  50/.,  for,  in, 
and  about  the  maintenance,  clothing,  edu- 
caung,  and  bringing  up  of  the  said  child,  and 
had  sustained  further  danuigcs  to  the  amount 


thereof,  contrary  to  the  form  and  effect  of 
the  said  condition  of  the  said  writing  obli- 
gatory, for  which  last-mentioned  breach  of 
the  idbresaid  condition,  the  pbuntifiEs  have 
humbly  besought  his  Migesty  to  provide 
them  a  pn^ier  remedy,  and  that  the  sheriffii 
be  commanded  that  they  should  make 
known  to  the  defendants,  that  they  should 
be  here  on  &c.,  to  show  cause  why  execu- 
tion should  not  be  awarded  against  thens, 
upon  the  said  judgment  so  obtained  as  afore- 
said, for  the  damages  to  be  assessed  by 
reason  of  the  last-mentbned  breach  of  the 
condilioD  of  the  said  writing,  obligatory, 
if  &C.,  and  further  &c,  ■  To  this,  the  she* 
ri£b  returned,  that  the  defendant  Amott 
had  not  any  tldng  in  their  bailiwick  whereby 
diey  could  give  notice,  as  by  the  writ  they 
were  coounanded. 

The  defendant  Haskins  pleaded,  that 
sinoe  the  recovery  of  die  said  judgment, 
and  after  the  occurring  of  the  said  other 
and  further  breadi,  and  the  sustaining  of 
the  said  further  daoMges,  and  every  part 
diereof,  by  the  said  churchwardens  and 
overseers  of  the  poor,  and  parishioners  and 
inhabitants  of  the  said  parish,  and  before 
the  suing  out  of  the  said  writ  of  scire  facias^ 
to  wit,  on  the  1st  of  January  1825,  by  a 
certain  order  then  duly  made  by  the  Court 
for  relief  of  Insolvent  Debtors,  according 
to  a  certain  act  of  parliament  made  and 
passed  in  the  1  Geo.  4,  enuded  &c.,  the 
said  Jonathan  Haskins  was  duly  discharged 
from  the  said  other  and  forther  breach  and 
the  said  damages  so  sustained  by  the  said 
churdiwardens  and  overseers  of  the  poor, 
and  the  said  parishioners  and  inhabitants 
of  the  said  parish,  since  the  recovery  of 
the  said  judgment  as  aforesaid,  and  which 
disoharge  remains  in  force.  And  this  &c., 
wherefore  &c. 

The  defendant  Sheppavd  pleaded,  that 
heretofore,  to  wit,  on  the  5th  July  18:24, 
he,  the  said  defendant,  was  in  actual  cus- 
tody, in  die  Fleet  Prison,  within  the  mean- 
ing of  a  certain  act  of  parliament,  made  and 
pMsed  in  the  1  Geo.  4,  endtled  &c.,  and 
that  the  debt  in  the  declaration  menUoned, 
and  the  causes  of  action  (if  any)  thereupon, 
arose  and  accrued  against  the  defendant 
before  he  was  in  custody  as  aforesaid.  And 
the  defendant  forther  said,  that  by  a  oertain 
order,  made  by  the  Court  for  relief  of  In- 
sdivcnt  Debtors  in  Englvad,  on  and  bearing 
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date  the  8th  October  in  the  yeur  afbreflaid, 
he,  the  defendant,  was  duly  discharged  ac- 
cording to  the  said  act,  and  was  also  thereby 
discharged  from  the  said  causes  of  action, 
(if  any,)  and  that  the  discharge  now  re« 
mains  in  full  £>rce.  And  this  Arc,  where* 
ibre  &c. 

The  plaindffi  replied  to  Haskins's  plea, 
that  the  said  further  or  other  breach  in  the 
said  writ  of  scire  facias  and  dedaratioa 
thereon  founded,  was  committed,  and  the 
damages  thereby  occasioned  were  sustained 
by  the  said  churchwardens  and  overseers  of 
the  poor,  and  the  said  parishioners  and 
inhabitants  of  the  said  parish,  as  in  the  said 
writ,  and  declaration  thereon  founded,  is 
mentioned,  after  the  making  of  the  said 
order  in  the  said  plea  mentioned ;  and  that, 
by  such  order,  the  said  Jonathan  Haskins 
was  not  discharged  from  the  said  furdier 
imd  other  breach,  and  the  said  damages  so 
sustained  by  the  said  churchwardens  and 
overseers  of  the  poor,  and  the  said  parishio- 
ners and  inhabitants  of  the  said  parish,  since 
the  recovery  of  the  said  judgment  as  afbre- 
said,  or  any  part  thereof,  in  manner  and  form 
as  the  said  Jonathan  Haskins  hath  above  in 
his  said  plea  in  that  behalf,  alleged;— on 
which  issue  was  joined. 

To  Sheppard's  plea,  the  plaintifis,  afler 
protesting  that  it  was  wholly  bad  and  insuffi- 
cient in  Uw, — nevertheless,  for  replication 
thereto,  in  this  behalf,  they  said,  that  the 
said  further  or  other  breach  in  the  said  writ 
of  scire  facias^  and  declaration  thereon 
founded,  was  committed,  and  the  damages 
thereby  occasioned  were  sustained  by  the 
said  churchwardens  and  overseers  of  tlie 
poor,  and  the  said  parishioners  and  inhabi* 
tantsof  the  said  parish,  as  in  the  said  writ  and 
declaration  is.  mentioned,  af^er  the  making 
of  the  said  order  in  the  said  plea  mentioned; 
and  that,  by  such  order,  the  said  John  Shep- 
pard  was  not  discharged  firom  the  further 
and  other  breach,  and  the  said  damages  so 
sustained  by  the  said  churchwardens  and 
overseers  of  the  poor,  and  the  said  parishio* 
ners  and  inhabitants  of  the  said  parish,  since 
^he  recovery  of  the  said  judgment  as  afore- 
said, or  any  part  thereof ;— whereupon  issue 
was  also  joined. 

At  the  trial,  before  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  sittings  after  the 
last  term,  the  plaintiffs  proved  that  the 
parish  had  made  payments  to  the  mother 


of  the  diOd,  at  the  rate  of  8«.  6dL  per  week* 
firom  April  1824  to  Mardi  1825.  The 
defendants  Haskins  and  Sh^paid  (Amott 
having  suffered  judgment  by  de&ult)  proved 
their  several  discharges  under  the  Insolvent 
Act,  and  produced  their  schedules  to  show 
that  the  penalty  in  the  bond  was  specified 
therein,  when  it  was  insisted  for  them,  that 
they  were  discharged  from  all  further 
bilityonthebond.  A  verdict,  however, 
taken  for  the  plaintifl^  for  snch  damages 
only  as  had  accrued  since  the  discharge  of 
the  defendteits,  with  liberty  for  them  to 
move  to  set  it  aside,  and  instead  thereof  to 
have  a  verdict  entered  for  them. 

Mr*  SerjetaU  Onslam  fat  the  defendant 
Sheppard,  and  Mr,  Serjeanit  WUde  for  Ha»* 
kins,  having  accordingly  obtained  rules  nif^ 
on  the  ground  that  the  defendants  were 
altogether  released  from  all  further  claims 
on  tbe  bond,  in  consequence  of  their  having 
been  discharged  under  the  Insolvent  Act, 
and  inserted  the  amount  of  the  penalty  in 
their  schedules — 

Mr,  Serjeant  Toddy  and  Mr.  SerjeaniPM 
now  showed  cause,  and  submitted,  that  the 
question  principally  depended  on  the  sta- 
tute 1  Geo.  4.  c.  119.  ss.  10  jmd  28,(1) 

(1)  Section  10  enacti,  "  That  ill  and  evciy  oedi- 
tor  and  crediton  of  any  such  priaooer,  for  any  mm 
and  soma  of  money  payable  by  way  of  annmty  or 
oCherwiie,  at  any  fntme  time  or  times,  by  Tirtne  of 
any  bond,  ooveaaat,  or  other  secniiliea  of  any  natora 
wbataoever,  may  be  and  ahall  be  entitled  to  be  ad- 
mitted a  creditor  or  creditors,  and  shall  be  entitled 
to  receive  a  dividend  or  dividends  of  die  estate  of 
soch  prisoner,  in  sach  manner  and  npon  such  tenot 
and  conditions  as  soch  creditor  or  creditora  wookl 
have  been  entitled  unto,  by  the  laws  now  in  force.  i£ 
such  prisoner  had  become  bankrupt ;  the  amount 
upon  which  such  dividend  shall  be  calculated,  and 
the  terms  and  conditions  on  which  the  same  shall  be 
leoeived,  bein^  first  settled  by  the  said  Covrt ;  and 
without  prsjudUce  in  fatuie  to  their  respective  seen- 
xities,  oUaerwise  than  as  the  same  woiUd  have  been 
affected  by  a  proof  made  in  respect  thereof  by  a  cre- 
ditor under  a  commission  of  bankrupt,  and  a  oeitificate 
obtained  by  the  banknipt  under  soch 


Section  28  enacts,  "  That  after  the  said  Conxt  diall 
have  declared  any  prisoner  to  be  entitled  to  the  bene* 
fit  of  this  act  as  aforesaid,  no  writ  of  Jitrifacimt  sfaaU 
issue  on  any  judgment  before  then  obtained  against 
such  prisoner,  for  any  debt  contracted  or  cause  of 
action  arisiag  before  the  time  of  the  commencement 
of  snch  actual  caatody  as^oreeaid,  eacept  upon  An 
judgment  entmed  up  by  order  of  the  Conrt  as  afore- 
said ;  and  that  if  any  §eirt  facias,  or  action  of  debt» 
or  any  other  suit  or  action,  shall  be  brought  against 
any  prisoner,  his  or  her  heirs,  executors,  or  admims- 
nrtm  upon  any  judgneat  obtHDod  n0ibst  say  flodi 
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Ivbich  must  be  construed,  by  analogy  to  the 
bankrupt  laws,  as  being  another  mode  of 
afibrding  relief  to  persons  in  insolvent  or 
embarrassed  circumstances.  Supposing, 
then,  that  this  were  a  case  of  bankruptcy, 
instead  of  insolvency,  the  case  of  the  Over'- 
wers  of  SU Martin  in  theFteld^y.  Warren^ft) 
would  be  directly  applicable,  where  the 
obligee  in  a  bastardy  bond  became  bank-* 
rupt,  and  obtained  his  certificate  after  the 
bond  had  been  forfeited,  it  was  held,  that 
the  parish  officers  were  not  thereby  pre- 
cluded from  recovering  upon  the  bond  fur- 
ther expenses  incurred  subsequently  to  the 
bankruptcy,  on  the  ground,  that  the  debt 
was  upon  a  contingency  and  incapable  of 
valuation.  By  the  statute  21  Jac  1.  c.  19. 
4«  9,  (3)  the  true  debt  only  can  be  proved, 

miM&er»  or  any  ttatnte  or  recognizuice  acknowledged 
by  him  or  her,  or  any  other  cause  of  action  arising 
before  the  commencement  of  such  actual  custody  by 
Tiitee  of  this  act,  except  upon  tiie  judgment  entered 
up  against  such  prisoner  under  the  crder  of  the  Court 
as  aforesaid,  it  i2iall  and  may  be  lawful  for  any  soch 
prisoner,  his  or  her  heirs,  executora,  or  administra- 
tors, to  plead  generally,  that  such  prisoner  was  duly 
difldiaiged  according  to  this  act,  by  the  etder  by 
which  soch  diichaige  shall  have  been  obtained,  and 
that  such  discharge  remains  in  force,  without  plead* 
ing  any  other  matter  spedally,  whereto  the  plaintiff 
or  plaintiffs  shall  or  may  rep^  generally,  and  deny 
the  matters  pleaded  as  aforesttd,  or  reply  any  other 
matter  or  thing  which  may  show  the  defendant  or 
defendants  not  to  be  entitled  to  the  benefit  of  this 
act,  or  that  such  prisoner  was  not  duly  discharged 
according  to  the  prorisions  of  this  act,  in  the  same 
Banner  as  the  plaintiff  or  plaintiffii  unghthsTe  replied, 
in  case  the  defendant  or  defendants  had  pleaded  this 
act  and  his  discharge  by  rirtoe  of  this  act  medally ; 
and  if  the  plaintiff  or  plaintiffii  be  nonsoitea,  discon- 
tinue his  or  her  action,  or  Terdict  pass  against  him, 
her,  or  them,  or  judgment  shall  be  had  on  demurrer, 
the  deftndant  or  defendants  shall  hare  double  costs: 
proyided  always,  that  it  shall  be  lawful  to  proceed 
against  any  prisoner  so  discharged  upon  any  judg- 
ment, recognizance,  or  other  security  obtamed  or 
giren,  and  which  could  not  have  been  pot  in  force 
against  soch  prisoner  at  the  time  of  his  obtaining 
such  discharge ;  any  thing  in  this  act  contained  to 
the  contrary  notwithstanding." 

(i)  1  Bam.  &  Aid.  491. 

(3)  Section  9  enacts,  "  That  all  and  every  credi- 
tor and  creditors,  hanng  security  for  his  or  their 
sereral  debts  by  judgment,  statute,  recognizance, 
specialty,  with  penalty  or  without  penalty,  or  having 
no  security,  or  having  made  attachments,  in  London 
or  any  other  place,  by  virtue  of  any  custom  there 
used,  of  the  goods  and  chattels  of  any  such  bank- 
rupt, ^hereof  theore  is  no  execution  or  extent  served 
and  executed  upon  any  the  lands,  tenements,  here- 
ditaments, goods,  chattels,  and  other  estate  of  such 
bankrupts,  before  soch  time  as  he  or  she  shall  or  do 
heoome  bankmpt,  shall  not  be  relieved  upon  any 


and  no  respect  whatever  is  paid  to  the 
penalty.  In  Cole  v.  Gonfert{4)  it  was  held, 
that  the  statute  6  Greo.  2.  c.  31.  only  autho- 
rizes parish  officers  to  take  security  from 
the  putative  father  of  a  bastard  child,  to 
indemnify  the  parish ;  and  therefore,  where 
they  had  taken  a  promissory  note  absolute 
for  a  sum  certain,  to  which  there  was  a  plea 
of  tender  of  a  lesser  stun,  as  the  amoimt  of 
the  charge  actually  sustained  by  the  parish, 
which  tender  was  found  for  the  defendant, 
it  was  held,  that  the  plaintiffs  could  not 
recover  further  upon  the  note.  An  annuity 
oould  not  be  proved  until  after  the  passing  of 
the  statute  49  Geo.  d.  c.121,  unless  it  were 
secured  by  an  instrument  with  a  penalty ;  but, 
by  the  1 7th  section  of  thatstatute,  an  annuity 
creditor  may  prove  the  value  of  the  annuity, 
whether  it  be  secured  by  bond  or  not.  But 
the  case  of  an  annuity  is  an  exception  to 
the  general  rule.  It  is  absolutely  neces- 
sary that  a  debt  should  either  be  actually 
liquidated  and  ascertained,  or  capable  of 
being  so,  before  it  can  be  proved  under  a 
commission  ;  and  the  cases  of  Goddard  v. 
Vanderheyden,{5)  and  Chilton  v.  fr#n,(6) 
are  decisive  to  show,  that  unless  a  surety 
has  actually  paid  the  debt  before  the  bank* 
ruptcy  of  the  debtor,  he  cannot  prove  under 
a  commission  against  him,  as  no  debt  existed 
between  them  until  he  had  paid  the  money, 
as  it  vested  in  contingency.  The  judgment 
in  this  case  is  not  for  the  penalty,  but  only 
for  the  damages  actually  incurred  up  to  the 
time  of  the  action,  and  therefore  does  not 
constitute  a  debt  under  the  statute  8  &  9 
Will.  d.  c  11.  s.  8,  so  as  to  enable  the  jury 
to  assess  damages.  The  52  8  th  section  of 
the  statute  1  Geo.  4.  c  119.  contains  a  pro- 
viso,  that  the  discharge  of  the  insolvent  is 
not  to  apply  to  any  judsment,  recognizance, 
or  other  security  which  could  not  be  put 
in  force  at  the  time  of  his  discharge ;  and 
here,  as  the  parish  has  been  damnified  since 
the  obligors  on  the  bond  have  been  dis- 
charged under  the  Insolvent  Act ;  and  as 

snch  judgment,  statute,  recognizance,  specialty,  at- 
tachment, or  other  security,  for  any  more  than  a 
rateable  nart  of  their  just  and  due  debts  with  the 
other  creditors  of  the  said  bankrupt,  without  respect 
to  any  soch  penalty  or  greater  sum  contained  in  any 
such  judgment,  statute,  recognizance,  specialty  with, 
penaity,  attachment,  or  other  security." 

(4)  6  East,  110. 

(5)  3  Wils.  270. 

(6)  Ibid.  13. 
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every  scire  foeuu  Is  a  new  canse  of  action, 
the  expenses  daimed  by  the  plaintiflb  under 
the  present  proceeding  could  not  have  been 
recovered  at  the  tkne  of  such  disdiaige. 

Mr.  Serfetmi  OfuUm  and  Mr.  Setjeani 
Wilde^  m  support  of  the  rule,  subnuttedf 
that  the  defendants  were  released  from  all 
further  dbiinis  in  respect  of  the  bond  in 
question,  as  wdl  by  law  as  by  the  statute 
1  Geo.  4.  c.  119.  s.  28,  and  that  the  canse 
of  action  arose  before  the  eommeneemeDt  of 
the  actual  custody  of  the  defendants;  and 
consequently,  ibat  their  diaeharge  must  opo« 
rate  as  a  bar.  There  is  a  maniftst  distino* 
tion  between  a  judgment  and  recognittnca ; 
here  the  ju^^gment  was  the  sole  canae 
of  action ;  and  according  to  the  opinion  of 
Mr.  Justice  Ashhurst,  ia  Wri^  v.  Mitt/?) 
it  is  not  a  new  action^  bat  a  oontinuatiotf 
of  the  old  one— 4t  is  as  a  wdre  foam  to 
revive  the  former  judgment ;  and  if  so,  the 
causes  of  action  in  this  case  did  not  aris)^ 
subsequently  to  the  judgment.  Although  it 
has  been  said,  lliat  under  the  stat.  .21  Jac.  1. 
c.  16,  the  true  debt  only  is  proveable,  and 
not  the  penalty ;  yet  the  forfeiture  ci  the 
bond  is  the  ground  of  proof,  and  the  Ihiffn^ 
to  be  derived  from  the  arrears  of  an  an* 
nuity  are  in  the  nature  of  a  penalty,  and- 
valued  acoordinglv.  The  ease  of  the  09er'^ 
98ers  rf  St  Martm*$  v.  ^4srr^  is  not  ap* 
plicable  to  the  present,  as  there  no  judg« 
ment  had  been  obtained  upon  the  bond,  s» 
that  it  remained  in  ildl  foree,  and  there  waa 
a  fVesh  cause  of  action.  Although  con- 
tingent damages  bxb  not  proveable  in  re^- 
spect  of  a  covenant ;  yet  if  the  covenant  be 
secured  by  a  penalty,  it  may  be  the  subjeet- 
of  proof,  as  in  Ex  parts  Mare ;  (8)  and  the 
penalty  is  merely  the  conduit-pipe  to  as- 
certain the  real  value,  and  being  the  debt  at- 
law,  allows  tlie  sum  really  due  to  be  proved 
under  the  commission.  According  to  the 
case  of  TbtttMofU  v.  MartmmaU^{9)  the 
liability  to  pay  money  under  a  security  will 
entitle  the  party  to  prove,  although  the 
payment  is  to  be  made  in  future,  or  depends 
upon  a  contingency;  and  the  future  ex- 
penses attending  the  maintenance  of  a  bas- 
tard child,  are  no  more  the  matter  of  contin- 
gency than  the  future  pajrnfets  of  an  annuity, 
iof  both  may  be  equally  valued  and  ascer- 

(7)  1  Tern  Rep.  389. 

(8)  8  Veacy,  335. 

(9)  2  Term  Rep.  100. 


tained.  So,  if  a  person  enters  into  a  bond 
with  a  trader  as  a  surety  for  bim,  and  far  bis 
own  indemnity  takea  a  counter  bond  pi^« 
sMe  tlie  day  before  the  first ;  if  tiie  trad^ 
become  banknipt  before  eidier  of  tlie  bonda 
were  payable,  die  party  may  yet  prove  hia 
bond  under  Ae  comroissioa:  Mmfim  ▼• 
Canst,  (10)  And  in  Hddgem  v.  BeOJ^U) 
Lord  Kenyon  said,* ''  that  if  any  part  ofdia 
eondition  of  a  bond  be  broken  balbve  a' 
defendant's  bankruptcy,  the  bond  ia  fbiMt- 
ed  at  law,  and  the  plaintiff  may  oeMe  m 
and  pnyve  under  the  defendant's  ooannaH 
sbn.*"  In  Em  forte  RtmleU,  (IS)  where  a 
bond  was  given  fiir  thit  payment  of  ^OOOl. 
after  die  death  of  the  obligors,  and  for  pa^ 
ment  of  an  aanuky  of  200/.  a  year  in  flie 
mean  tune,'  the  amiiaity  not  being  duly  paid, 
the  penalty  was  held  to  attach,  and  the  ob- 
Rgee  entitled  to  prove  the  SjOOO/.  under  thfr 
obligor's  commission.*'  So  in  Ex  forit 
Wimkeeier,{\S)  it  was  held,  tbM  ifafiaher 
give  a  bond,  to  his  intended  80n*4n-lawy 
on  the  marriage  of  his  daughter,  to  pay  a 
sum  of  money  afler  his  deadi,  and  interest 
upon  particular  da^  during  his  life,  and 
Aiere  is  a  breech  of  me  condition' of  tbe 
bond  by  non-payment  of  interest,  and  the 
father  becomes  a  bankrupt,  such  bond  may' 
be  proved  under  a  coflMnission :  for  it  is  a 
hBgid  debt  at  the  time  of  the  baidcraptey, 
by  the  breach  of  the  condition,  and  not  de- 
pending upon  a  contingency ;  and  in  Exparte 
CockAetiJi\4t)  where  a  bond  was  given  by  » 
trader,  to  indemnify  another  who  had  be- 
come surety  for  him,  it  was  held,  that  if  die 
indemnity  bond  was  forfeited  before  bank- 
ruptcy, it  would  entide  the  surety  to  prove 
payments  made  by  hiaa  subaequoBt,aa  weD 
as  prior,  to  the  bankruptcy.  A  bail  bonds 
if  forfeited  before  the  bankruptcy,  is  move- 
able under  the  oommissiont  althou^  it  is 
not  a  security  for  a  debt,  but  for  the  wen 
performance  of  a  collatenn  act,  via.  the  sp- 
pearance  of  the  defendant :  according  to 
the  case  cS  Htnfee  v.  MoU,  {IS)  And  in 
Couhfm  V.  Hammon^  (16)  where  a  oodmris- 
sion  of  bankrupt  wair  iftiu«d  against  one  of 
the  bail  to  the  sherifl^  after  t&  quarto 

(10)  t  IVrm  Rap.  640. 

(tl)  7  Id.  99. 

(It)  9  Rote's  BtBkni|»«sy  Osses,  416. 

(13)  1  AUkjim,116. 

(14)  Cooke's  Baskniplcy  Laws,  161. 

(15)  6  Taunt.  Ren.  3t9. 

(16)  t  B«n.  &  Ct%m,  Gt6. 
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hand  wns  nidebt  iNroroaUe  uadar  the  cDn»*' 
Misaioii*  Heiif^'  tiw  oUigan.  of •  the  bond 
oldY  lookeA  to  an  indeaiiiit|r ;  and  in  Shwit 
Vk  JRrociiri  ^17) :  did'Cmnrt' ftegred.pfooetdt^ 
kigS'iii  «i  acdon'oBJLbttit&vdijr  boiid»  en 
|K|nn»l  of  tln^pfsiiBky  aiidcoiiis :  .aUl^oiigh 
ia  /CWe  v.  IFoMr  and  Tmnmn  v.  ^ti«ii«(l^ 
k  was  dbnaed  illegal  lo  pay  a  groaa  mua 
of  BMiifljr'tia  a  pifridh,  in  iieit  of  indpnuii^ 
Smt  the  eocfmatenrhidi  |i]ight4M»rue  to  the 

?ir]0b«.i9  Iba  Urth  of  a  bastard  cldild; 
he  J6th  deciidn  of  die  Matute  i  G^.  4. 
c.  ii9»  cmnnemt^t  the  aansei  for  which  an 
bmolhiuitmaafkmiBvi^ect:  to  impnaoaraeBl 
after  faia  di«faaige ;' and  alfhoi^h  in  Cain 
iml  r.Otbk^^  (1^)  it  Ma  held^  that  if  an 
anauiftjr  wtm.maamd.hyA  deed  of  covenaai^ 
and  a  <bolid)Bflu  likewiae  given  ^a  an  addii 
tioBal  attcuritijry  whieh  wae  fi>rlk}t)sd  by.iion« 
payment  Jbefore  the  /bankmptcyi  the  credilof 
ma  at  Jdherty  ta  paove  tinder  the  .ooaimia-» 
•iaoy^ov  proceed  at  Ifiii^for.  a  befeaoh  ofcoYo* 
IMit  x-^yft  the  atiitaite  49  Geo.  <8.: 6.  Iftli 
a*  17*>peimuta  annuity,  ereditora  to  {Kove 
th^  viahie  «nder  a  okaomMa^  The  eobf 
panaeaatlandi^g.tha  niaintenaiifla  of  an  IQe^ 
gitaibate  child  are  leqiodly  aniceptible  of 
valna^ion^  and. if  eo, '«he  defendants  naea 
disehaK|[edfiBMaa)l  fwtfier  daimor  denond 
ia  reapeot  of  the  hfoad  in  qiiestioBt  on  thenr 
Wag'diaohairged'under  the  atatate  I  Geo*  4* 
ewllft. 

."  .By  ike  ffowrt^r^l£  laa  cotdd  have  been 
aatiaficd  that  di^ddfindaata  would  havefeen 
diacUargped  kydoaidarupitdsr  and  certificatBi  it 
sDooU  mvB  faUen  far  short  of  proving  thai 
dwy  iMfOidBoh^i^  imder  tha  proidaidns 
ef'theilnbohient  ]>sbtora  Act.  Thai:  act 
idoBB  Biastbelaokadat^  andifit  prevents 
Anir  dwnhafge  ih  apay  vaqpeet,  the  bei^uiipt 
li|W8caJttidti  avail  theBi»  aor  icunod  the  c^e*- 
■ation  iOf  ^that  atdtute.  But  jit  id  notolear 
that  the;^  muld  have  been  dischaiged,  iif 
tiiey  had  bacome  baidcxiqitp  and  obt^ned 
tfaeur  oertifitates% '  The  case  of  CaU  v. 
Homer  has  eatahlished  a  prisieiple  that  mnat 
goaemtliisy  .where  it  was  held,  that  although 
parish  officers  might  take  security  from  we 
putative  Either  of  a  bastard  child,  to  in- 
demnify tbe  pai^i8b,.ye.t  tliat  they  could  not 
take  a  grctos  sum,  or  security  foi:  a  sum  cer- 

(17)  2  Marsh,  ^«6. 

(18)  lCampb.396.    ' 

(19)  1  Dwijfl.9?. 
Vol.  in.  C.P, 


tahii  in  lieu  of  aofb  indsnlniiy*r  and  jUrd^ 
EUenfaosniigh  there  considered  the  contraei; 
as  void,  upon  pciociples  of  pulilio  pdlieyi' 
and  said,  *'  that  ooosiderii^  the  security  aa 
givett.  to  the  parish  officers  on(y  in  theip 
individual  oiqiacity,  it  is  giving  them  a 
temptation  to  deal  ivith  nc^genee,  at  leasts 
in  that  aiost/in^unrtaot  trust  (th^  care  of 
ehildrai  of  tender  age,)  whieh  is  cen^mtted 
to  them.  But  if  made  to  them  iu  their  re^ 
presentativie  bharaoter^  and  die  paridi  wevo 
to  receive  tlie  .benefit'  of  the  money  when 
recovered^  which  was  die  manifest  intdntion 
of  the  fiarti^  it  is.  placing  {>9iish  officff s  id 
a  situation  winch  the  legndature  did  not 
mean  to  do,  and  which  public  policy  ferbidai 
The  law  did  hot  mean  to  make  this  a  mattea 
of  ^peculation  of  losaor  gain  to  the  parish; 
and  the  parish -officers  ate  net  to  ^peoulate^ 
bat  to  take  .die  [seoarity,  as  a  matter  of 
pnblie  duty,  ih  dK  fonn  prescribed  by  thie 
act/'  That  reasoning  fs  paiticalarly  appli- 
oable  t^the  present  caae,  aa  it  dipwa  diat 
parish  ofBoessaia  only  ealided  to  a  security^ 
which  t|iey  cannot  oonvevt  into  adebtf  and 
if  so,,  the  claim  for  futute  contingent  6a<» 
pdasea,  in  raniect  of  a  bond  similaK  to  the 
present,  eoaldnot  be  paoveAle  under  a 
comini^BMNi  9  and  if  not,  the  bankrupt  would 
not  bed3sefaar|fed  firom  it  try  his  oertifieiite* 
ta  all  diei  ceases  wiiere  a  aontingeat  Intoresl 
baa  bisea  allowed  to  be  prove&le  under  d 
eonsmissiatt,'  die  interest  ms  been  a  sdeafaia 
intevcstj  The  authorities,  thbrefoae,  wido^ 
have  been  cited  and  reUed  pn  ^if  du  defSon^ 
dants^  ape  iaapplieable  to  the  pteaeQtIqneat 
tjon^  piV  at  all  eveaiSy^  diatingnishable  dBnom  ih 
fiut  dut^f  die  Overteeh  of  St.  Mmrtitifa  vi 
WahKH  appears  to  be  ecfpcesdybi  pmnt^ 
and  in  favour  of  die  pilEdntiffis'  demands 
Theie  the<oUigee  m  a  Inatardy  bond,  piflar 
the  bond  liad  l^en  fi>i&Uad,  became  bankr 
Mjpt,  and  obtained  las  eertifieate ;  and  it 
^yas  }iddy  that  the  parish  offleera  were  not 
diereby-  {iiedude(jl  from  recovering  upon 
the  bond,'ftntber  eocpenses  incurved  avbse^ 
quendy  to  die  biin^ruptcy ;  and  Lonf 
Ellenborough  there  said,  **  tUs  was  a  debt 
upon  a  oontingencyt  and  one,  too,  in  ita 
nature,  wholly  incapable  of  valuation;  and 
therefore,  in  my  opiaion,  not  proweafala 
ander  the  commission.  The  case  of  aa 
annuity 'is  an  excepdon  to  die  general  ride  ( 
•diere,  indeed,  the  4!0urts  ^lave  admitted  the 
amount  of  the  contingent  d^bt  to  be  valued 
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and  proTed;  but  there  you  only  estnmte 
the  duration  of  life ;  here,  the  expenses  for 
which  the  party  is  liable,  may  vary  in  cob- 
sequence  of  the  sickness  of  the  chfld :  the 
contingency  here  is  not  only  the  duratioQ 
of  life,  but  on  the  continuance  of  health ;  it 
is  subject  to  every  accident  of  human  life, 
land  is  the  most  precarious  and  uncertain 
event  possible ; — ^how  then  could  its  value 
be  estimated,  so  as  to  be  proved  under  the 
commission  ?  If,  therefore,  this  had  been  a 
case  of  bankruptcy,  that  decision  would  not 
only  be  in  noint,  but  must  have  govenied  it. 
Independently,  however,  of  the  bankrupt 
laws,  an  insolvent  debtor  cannot  be  consider- 
ed as  standing  in  the  same  situation  as  a 
bankrupt.  The  words  of  the  Insolvent  Act 
make  all  the  difference,  and  are  of  them- 
selves decisive,  of  the  present  question. 
It  is  materia],  in  the  first  place,  to  consider 
^  nature  of  the  bond  itaelf.  ,It  was  coo- 
didoned  £ar  the  payment  of  uncertain 
damages,  which  were  to  arise  out  of  future 
events ;  or  for .  the  liquidation  of  a  fUture 
iiocount,  and  aslsuch,  fidls  expressly  within 
the  statute  '6&d  Will.  3.  c.  11.  s.  8.  •  No 
alMiolQte:6r  certain  debt  is  secured  to  the 
oUij^ees.  l  The  bond  is  not  .'even  evidence 
of  sndt  a  debt,  but  a  mere,  security  for  a 
debt  .which  might  arise  .thereafter.  The 
legislature  has  taken  .care  that  there:  shall 
be  no  judgment  to  recover  a  debt,  until  such 
debt  be  aciually  due. .  Thie.only  effect  of  a 
iudgment  is  tbat  of  h&ng  a  lien'  on  the  ob« 
ligor's  real  property,  x  firom  the  time  it  is 
signed ;  and  the  statute  of  Wflliam  provides, 
that  'Mncase  the  defendant,  ailer  such  judg- 
ment cntec^,  and  before  any  execution 
(Sxeeated,  riiall  pay.  into*  the  .court  where 
the  action  shall. be  brought,  to,  the. use  of 
ike  plainttfF,'8nch  damages  so  tO)be  assessed 
by  reason  a£  all  or  any  of  the  breaches  of 
fliueh  cqvenants,  together  with  the  oosts  of 
Buit^  a  stay  of  execution  of  die  said  judg** 
HKnt  shall  be  entered  upon  reoord ;  or  i^ 
bv  reason  of  any  execution  executed,  the 
pUiAtiff  shall  be  folly  padd  or  satisfied  aU 
such  damages  so  to  be  assessed,  together 
with,  his  costs  of  suit,  and  all  reasonable 
charges  and  expenses  for.  executing  the  said 
execution,  the  body*  lands,  or  goods  of  the 
defendant,  4iall  be  thereupon  forthwith 
discharged  firom  the  said  execution,  which 
shafl  likev^ise  be  entered  upon  reoord;  but, 
notwithstanding  in  eai^h  case  such  jiadgo^nt 


shall  remain,  cont]niie» isnd  b««0nflu4lier 
security  to  answer  to  the  plainliff,  aneh 
damages  as  shall  or  may  be  sustained  foe 
fiurther  breach  of  any  covenant  or  obvenams 
in  the  same  indentnre,  deed*  or  writnig  ODn-» 
tamed,  upon  which  the  plaintiff  nay  &tve  n 
jctre  faciof  upon  the  said  judgment  againai 
the  defendant,  or  against  his  heir,  teR«M 
tenants,  or  executors  or  administralorsy  sn^ 
gesting  other  breaches  of  the  said  oovenntt 
or  agreements."  A  plaintiff,  thereiitej  lindsip 
that  statute,  cannot  go  for  die  penal^  in 
the  first  instance,  but  only  fiur  the idamages 
he  has  actually  sustained ;  and  when  they 
have  been  satisfied,  execution  ia  amqped  until 
he  si^gests  that  fresh  damages  hme\oci 
curred,  and  causes  them  to  be.eniiRd 
on  the  record.  It  is  neeesawy,  p  the 
next  place,  to  see  how  the  statute  1 
c  119.  apphes  to  this.  The  26th 
tion  can  only  be  taken  with  refeienoe'to 
the  28th,  which  contains  a  proviso^  .^-  that 
it  shall  be  lawfid  to  proceed  appnatnay 
prisoner  disdiaiged  upon  any. judgment, 
recognisance,  or  other  secnriQr  obtssned  or 
given,  and  which  could  not  haveibeen  put 
in  force  against  such  prisoner  at  the  time 
of  his  obtaining  sneh  discharge,  any  thing 
in  that  act  contained  to  the  contrary  not- 
withstanding."  Urat.  proviaO  over#idea 
every  part  of  the  statntei'  and  apdaoner  ia 
entitled,  to  no  advanti^  by  bis  'diacfaargir, 
if  the  judgment  could  not  have  been  .mo* 
ceeded  wiUi,  and  put  in  force  against  him 
at  the  time  of  such  disohai^.  Here  it  is 
quite  dear,-  that  the  judfpient:oQald*ndt 
have  been  put-  in  force,  for  the'  expenses 
which  accrued  subsequmtly  to  thedisohaaga 
of  the  defendahts,  in  respect  of  di&mainte* 
nanoe  of  the  bastard  €at  whieh  the  bond 
was  given  ;  and  coupling  that  proviso  wadi 
4he  words  of  the  statnte  of  Will.*  3.,  it  ap* 
pears  to  be  quite  clear,  that  the: defendants 
iure  not  entitled  to  Ihe.advantne  they  now 
ae^,  in  consequence  of  their: hiving,  been 
dischaitted  under  the  loscdvcbt :  I^btotfs 
Act.    This  rule  therefore  fainst  be     , .      • 


TAPLIN  ©•  ATTY,  BSQ. 


1825.     > 
June  20.  \ 

Wher^  m  an  order  to,  connect  the  skerif 
with  his  f^fictr^  the  latter  n>qs  eaUed  on  at 
the  trial  to  produce  the  warrant  under  which 
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ki  taited,  and  Xr  HiUed  thai  he  had  retitrtied 
Uiathemndet^sherjfff  and  no  sufapoBiia  duees 
boeom  had  beenurtmion  him  to  produce  it; 
hAtthe  kheriff's  otAme^  had  nMn  to  do  so: 
'*-^IMdf  on'  ph)of  of  such  nottoSt  that  it^  ntas 
^^fiokntitO'Ut^m  panol  eoidenee  q/>  the.  eon^ 
tents  qf>  the  '.fsamtnt^  as  the  sheriff  fvas  m 
c/fceattke'tmeitwas  returned  to  the  wider* 
sktrM-      ■  -.     .         .  . 

'  •  TNt»  moM  an  abdon  of  trover,  and  broagfat 
agaiiMt'the'defeiidanty  as'shenfT  of  War- 
nmtaUire,  JBO  tteovetthe  value  o£  580  saeks, 
MMgiag'  to  the  pfeiiitiff,  ami  winch  the 
iteiWh^i taken  undef  ahexedolkm  iasiied 
«t[aaiie<the  efieeta  iof'a  perabn,  bf  the  nam^ 
ofStamoni  i'  /'  r    •.    .J  ,r<      7     .-         •  •  ) 

>  At'iiMhtrial  beftnre  Mr.  Josttee'Pafk,  at 
CMdfaaHr  At  die  aittin^sintbe  laat  term.the 
eMcerwho^teiviedunier  the>irrit  was  called) 
whoi  on' being  aakedtOfrndnte  tfaeirarrant 
ihtoriiei'loodnneel  the  ri^sriffwitiithe  trans* 
abtioii,''ktiiked,  -diathe  had  returned  it^to  the 
imdeMferiff,  ^  wh^  resiled  at  Co^eniry ; 
aM-Ariii)as:he<had  not  been  served' widt  a 
mMdwdticfv  (teum,  he  did  not  bring 'it 
lvfllinhini«.  jThfephdntiff'a  attorney'  tbett 
p^ed»  :dmt  he  had  served  tiie 'defendant's 
Btterhey  with  a  notice  to  nroduoe  the  war- 
rafit;<i¥hiohv  k  was  flontended,  was  sufficient 
So<  enable  die  plaintiff  to  go  into  parol  evi- 
dence of  its  contents.  Itidso  appeaiiod  that 
the  defendant  continued  in  office  at  the 
time  the  warrant  was  returned  by  the  officer 
to  the  uhder-shenff.  The  learned  Judge 
was  of  opinion  that  this  was  i^ot  sufficient, 
and  that  the  f^intiff  ought  to  have  siven 
the  under-sheriff,  or  his  attorney,  notice  to 
OTodiitee  the'wairraht,'or  served  tlie  officer 
widi  nsuknoena  duces  tecum  for  that  pur- 
pose ;  and  lie  accordingly  directed  a  non- 

-'Mri  Sirtjeant  Faughan  having,  in  the. 
last  tenn,  obtain^  arttlenut  that  thisnon<' 
suit'  might  be  set  aside,  and  a  new  trial 
'granted,  on  the  ground  that  parol  evidence 
of  die  oo^tdnts  of  the  Warrant  ought  to  have 
IAe^  admitied-*- .  >  « 
'■  ^Mr*  ^Sb^'MMl^i'^lnowshoWedcaase,  and 
submitted,  that  in  an  action  against -'the 
sheriil^  in  order  to  connect  him  with  his 
«€kier,- the^  ptaintiff  most  either  innoduce  the 
Wiarrant' under  which'  the  latter  acted,  or 
prove  some  recognition  of  the  act  of  the 
offieer  by  the  sheriff.    The  officer  shoukl 


havebeenserved  widtanthMnia  ducestecum; 
and  die  service'  on  the  defendant's  attorney 
was  wholly  nugatory,  as  he  was  not  the.at« 
tomey  for  the  under-sheriff;  and.  the  latter 
should,  under. the  circumstances,  have  been 
subpoenaed  to  produce  the  warrant..  Asi 
dierefine,  die  plaintiff  has  not  done  all  that 
besought,  parol  evidence  of  the  oontente  of 
die  warrant  was  most  properly  excluded 
ait  the  triaL  *  In  Martin  .v.  Bellt{\)  it  was 
held^  that  an  examined  copy  of  the  precept" 
to  \die  sheriff,  with  the  return  '  cepi  corn 
fna  indorsed,  whereupon  the  bailiffs  name 
apfeatad,  did  not  entitle'  theplaintifis,  who 
bffoi]^ht..an  action,  sgabst  the.  sheriff  fei 
extortion,  by  hia  bailifi^  to  giw  pa^ol  evi- 
doice  of i  the  ili^rrant,  even  after  iM>tice  to 
produce  it;  and  die  ptactice  there  stated 
to  be,  is, .that  A. warrant  uaoxecntied,  is  re- 
sumed by  the. bailiff) to  the  sheriff's  office:; 
batthat>^itbe  executed,  the  bailiff.keci{isiit 
for  his  own  justifioatioii^  and  merely  retunds 
to  the  sherOSTa  memorandum'  of  what  hsn 
been  done  >under  the  warrant,  £rom  which 
the  sheriff  makes  hia  return.  So  here,  when 
the  warrant  ^as  executed,  the  officer  should 
have  kept  it  in  his  possfsssion  ;  and  he  was 
not  bound  to  produpe  it  unless  .he^h^d  l^n 
served  witK  a  subpoena  for  diat  purpos^. 
At  all  events,  the  under-sheriff  should  havie 
been  required  to  produte  lit ;  and  as  that 
was  not  done>  the  plaintiff  was  not  entided 
$o  recover. 

Mr.  Serjeant  Vaughan  and  Mr,  Serfeant 
WildCf  in  support  of  the  rule,  insisted,  .that 
there  was  sufficient  (Mrivity  between  .the 
sheriff  and  his  under-sheriff,  to  make  the 
notice  to  the  attorney  of  die.  former  suf-. 
ficient,  as  the  possession  of  the  warrant  by 
the  under-sheriff  was,  in  point  of  law,  equi- 
valent to  a  possession  by  tlie  sheriff  himself. 
When  the  officer  stated  that  he  had  return- 
ed  the  warrant  to  the  under-sheriff,  it  dis- 
pensed with  the  necessity  of  serving  Jxim  with 
n  siduMtna  duces  tecum;  and  in  Brooke's 
AhrUgment,  tit.  Office  and  Officer^  134,'  it  is 
said  that  the  sheriff  and  his  officers  are  all 
one  person ;  and  in  Ccmeron  v.  ReyMMsJ^%) 
it  was  determined,  that  aU  actions  for  breach 
of  duty  of  the  office  of  sheriff  must  be 
brought  asainat  the  .hi^-sheriff|  although 
the  de&mt  be  by  the    under-sheriff  or 

(1)  1  StarV.  N^P.C.  413. 

(2)  Cowp.  403. 
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buKff  t  Mi  in  DfiAe  v.  Sykes,  (S)  Mt. 
i«stioe  Lawreace  fiaidt  *'  the  sdmnsbn  of 
the  under-sherifiTinay  alfisctthe  high-BheriH^ 
becaaie  he  is  the  genend  officer  of  the 
dieriff ;"  and  in  Ptirtwidge  t.  Coofej^  (4)  a 
notice  to  a  defendant  to  produce  a  dKck, 
dnwm  l^  hin^  and  paid  by  his  hanker^  wikt 
held  to  be  sufficient  to«ntiths  the  ^aintiff 
h>  giire  secondarj  evidence  of  its  content^ 
ahhoagb  the  check  remahied  in  the  banke/i 
handfl^  on  the  ground  that  the  banket  hi  tki 
agent  of  his  oastomte ;  and.in  Brnkbtof  n 
iUicAte,(5)  anotiee  toadefeodaDt^topio* 
duce  an  order  rehiting  to  a  ship,  wfaieh  it 
appeared  thedeftndant  had  delivered  tolhi 
captain,  was  hekl  sufficient^  in  ddanlt  of 
pfodaetiQii,  to  emdile  the  plainiifr  to  give 
patol  evidence  of  the  order*  since  the  pos^ 
session  of  the  captain  was  for  that  purpose 
the  possession  of  the  defendant  So  here^ 
the  possession  of  the  wanant  by  die  under^ 
shenff,  was  eqoivaleiit  to  a  pouiwiiiuii  by 
the  deibndant)  as  sheriff;  and  as  a  notioe 
was  given  to  ksr  attorney  to  praduee  it,  and 
he  did  not  do  soi  the  [daintiff  was  entitkd 
(o  go  into  parol  Evidence  f^  its  contents* 

Cur,  ado.  vtdlt. 

.  Lord  Chief  Justice  Sest  ilow  delivered 
the  judgment  of  the  Court  as  follows : 

This  was  an  actkn  of  trovet^and  brought 
JigAinst  tlie  defendant^  as  dierifF  of  Wor^ 
cestershire,  for  taking  the  plaintiff's  goods^ 
Instead  of  a  peiaon  named  Stanton,  under 
an  execution.  In  order  to  connect  the 
sheriff  wkh  the  transaction,  it  was  necessary 
to-  prove  his  warrant  to  the  bailiff  who 
levied  the  execution,  and  who  was  soib* 
pdbiMied,  but  not  under  a  dunes  Ucum  :  had 
he  beotH  he  wouhi  in.  all  probslHiity  havie 
bronjght  the  wanrant,  as  it  wonU  have  beea 
fate  duty  to  liave  procut^  it*  But  as  h6 
wa^  Aot  served  i^idi  a  iti&pisiia  dmes  Utum^ 
lie  nsMt  on  being  called  at  the  trial,  that  he 
htiA  previously  delivered  the  wanant  to  the 
tMider-^oriff.  But  there  is  some  doikbt  is 
io  the  time  at  which  the  warrant  wiis  de^ 
EVered.  My  Brother  Park,  who  fried  the 
eisMfse,  thihks  it  was  during  the  time  iho 
imdef(>slieHff  remained  in  -offices  hot  do 
ibhpoenft  was  served'  on  him,  nor  whu  mf 
notioe  given^hiin  to  produce  the  asavrant) 

(3)  7  Tenn  Rep.  117. 

(4)  1  Ryan  add- Moody,  156.     . 

(5)  iSUurk.  K.PX\o38»     ' 


but  n  n6tiee  *«  te^ved^n  Ihb  dffcmhniH 
attesney,  the  defendant  himself  bei^g  in 
office  it  the  time  the  wamM  wjjsietnmed 
t»  the  undevHdieriff.  But  «re  fad  n^lifll^ 
cuky  at  to  the  hc%  whether  the  dffcabnt 
wns  ont  of  offioe  or  not9  and  it  n^anld  be 
imposing  a  heavy  burthen  on  luBii,  lifter  its 
connexion  widihiaofficss«wnB  dianved^to 
oblige  him  to  i^riae  his  under-sheriff  of  hSa 
having  received  such  a  notice.  If  the' war* 
rint  had  been  retnited  to  the  mder-^beriii^ 
after  Ihe  aheitf  had  gDni  Mt  of  oficai 
it  would  havn  been  a  diflannt, 
bnt  if  he  w^sa  stiH  in  offioi^  and  his 
Aeriff  kin  hnrkkn^&d  watLfciH  H) 
lo.ihe  Sofrmikf  is  oqui^alani  tn»  n'netioa-to 
the  latter.  When,  therefore,  the  JMiee  to 
prodneid  the  wdnait  waAsinMiottlhnrde- 
fetodam'B  nttatey,  he  simnU  h^e  tilM 
dn  the  imder^nheriff  Iv  k\  £ik  itsa 
dear  that  the  noiMe  to  the  sheriff 'ni 
must  be'cebsidtBred  ns  a  noftke.to  4e  Asriff 
hmiselfi  Theanegf4rofA>« Adikdii^ 
tingMishablefironi  the  preatait ;  n»i 
warrant  did. not  i^'pear  io  'be  in^thn 
of  the  sheriff,  litit  of  the  ottoer^;  end  h^tn^ 
thc^  plaintiff  had  a  right  to  hMfe  the  waitnat 
prodtaced  Utthe  trials  ac6Mding.1»  thdJMtwe 
sent  to  the  deftndant'a  attarmiy  ;  aed-es  it 
seeinK  that  the.de&ndant  wnnin  pfieihat  the 
time,  we^ere  of  opinian  diai  th*  ndo  fern 
new  trid  must  be  mfade 

itbsihtew 


June  ^0 


JO,  3 


B^T  0.  JtflDAl;i|.E« 


Where  thepiamlif  okemsif  otwisbi  en 
theJfrH  triai^mtdtkedrfmdmd  ottlfesoMt 
thwgh  m  mikUreetmi  if  ike  jSiilgth  mudm 
ihe  thrd  om  the  meriis  ;  and  ihe  cosie  of-ike 
fim  tikreidaitde  Ae  ei^eM  <^4te  ef^md; 
and  n0ihii^  fvHU  Hiii  ^^bm  Umi»$lle^ih$ 
$ecimd:^UMk  ik»  4he  defmd^t  migki 
haueihe.dpiknrfttttii^^Aecm^^tJkj^ 
arsiiooiuk  nu.nte  4Aa!cssfr<i/  ike^Uif4i 
bui  thai  if  he  took  ^  coiis  4>f  ihe  mmd^ 

fifMt*  '  J  i    ♦  -i 

•   .'  '  .    .         *        '  .'',11  i 

•  Mr.  Setrjiema  Va^^ian  in  lh«  l«t  t^m 
obtained  a  cole  nieif  thai  ithe  ^rethonotmy 
might' review  his  taxation  tn  thisteause,  op 
an  affidavit  which,  stated,,  dial  .it  hid 


COURT  OF  COHMOK  rUBAS) 


tiff  ^Mtdnti  a  lardiot  st  the  fitM ;  tUtf 
Ibti  4efitodBM  tuooMdsd  at  dw  aemd 
dlioiigb*aw(ltfe«tMa«f  ttieleanMd  Jud^ 
■ht)  bried  it),  aad  .tlun  Jk  meoAid^  :ob< 
taincd  ■  Ttnliet  <A  th«  duiAopitt  (In  iMritK 
Whea  the  mie  for  ths  fort  bew  trU 
hMJM^  AhMldte,^  «Mts'»C^tbe  AMoer 
HerA  M4bide  theeVontibiit  iii.did  itilt 
JbrtheieaMid  iDtbin^  wk  •Udabtat  Mri^ 
•nA  the  ProdMMKMiy.aBMed  tbadcAnteit 
thctosliordM  t«ol«t  tsiak.  TU^  the 
ktrMd.  Coantel  mbmiMed, /wtfjiintenMly 
MtWOb&bAult  m^  Bot  .UMtblad  kv 
As utetB.sf  the  Mcoodh  aatheiQadict^wM 
nhtiM^i  ihrMinJi  Hir  iriiiiirtiilinm  af.thi 


riwutd  bfve  tbft  oMU  of  tbb  fiWt  wd'  thi 
nil*  wM  oEdH«d  «o  be  drawn  vpwcOTdn 
inglf. 


of  ^Imaa  beftcen  aetame  {porttra,  mtifor 
ueftcaeetyt^tlieimKprtmtMa,  are  paid. 


•ftsrtaMdbihaM*dfBito8vhndahwrtad.tlMt 
it'thnved  nontiwat 

'  ■'  •        iiTiU'j/MMiw.rthed.Ml.n 


Mr.  Serj«(mt  WUik;  on  a  fiiniier  day  in 
thii  t^rm.  iMid  obtained  a  niki  caUiiw  oa 

lilt'  ilumanjants  to  sliow  cause  ft'liy  HHfiir- 
tlicr  proceedings  in  this  writ  of  right  sbonU 
not  be  siayeil,  until  iJie  tenant's  costs  of  a 
former  accioD  of  ejeciment  itlu'tl)  Lad  been 
brought  for  the  recovery  of  the  eame  pre- 
mises now  demanded,  bad  been  paid.  He 
founded   his  motion  on  an  affidavit  nhicfi 


of.  both  trkk; 
(«  cittd'kL  jlfpett^llMt  * 
mAt,d*SmMt  Jndeb(kiMa«  nrdkcdt 
'dMita*  iMti  tiid%  aalheiawu/«eU  ab  tb* 
flriiHti,  be  wd  tiadfmaudadto  the  «Mti 
of. both,;  and  nott  paoiaditflya^ 


|K.{Mi,  ietdHtifkaMr'tde^taagnnted^eBa^sUied,  that  tlie  lessors  of  llie  pi aii}tifr,  alter 
having  entered  the  cause  for  trial  in  ^e  . 
ejectment,  IiaJ  witlidrawn  the  record. 

Mr.  Serjeant  Pell  being  now  about  to 
■how  (auw,  tlie  Court  calkd  on 

Mr.  Serjeant  WiUe  to  support  his  rule; 
M- H«  aUbMittad,  tkab  Ae  ^ewral  mk 
WW  Bot  to  allow  a  tK^xaA  pDOMding  (f 
te  pvrwed,   tmal   tbe  toaia  of   the  fint 

,  __  __._  r— — J  -^  - T      Wera  p^,  if  both   tanded  to  wtconqilttb 

cdsteof  dm&ntMMdiracledta  abMte:iU  «)^  wne  oint;' and  that  althoagh  Ithojr 
gttBttgfMiiKtanA,  ai|^  »m7-.id  |ieulli  Df^fehnf-jret^that  a 

,.  7^  Cm«4  bei^  of  opinio*  thai  it  w«  ^m!tj  wnm&i  w  \m\\mmm\'\rf  tiaattmA 
fc^y;  j^ibrtaat,  that  Aa prwitiee «f  ba4  roit  ividMMt  ft Ifobdand  Mftrtmitri  reuoD 
«ourttilMald;fe:aadnabtedia(lueUi(aia(lf  Wfn^  iImmu  iferetha.'meritBibad'aantr 
thia  description,  they  took  time  to  c(»uidfl^t  tiHK<tiM  i'wid  ifthb  damawdwita  fcad  ly^ 
iiil    I       '    .     .  '  thW'  wwddnoataae  ab^adcncd  their  fawnet 

I    AarlCUf^.AutK^flcttMw^ai^  dMtiit      mVaum  d^'WOatmBti. 

MM  uo^eeeas^to  «aafh  abeeataUkhad  ..  iflyrtaCbwfc*--Ahhough<bed««wwidw*tp 
faaeiifa«i>bfct>1&Mdiayiwai)U.(Bke  iteaH  hirifcn>stgh*apafatioo.aff  ajatfaritat  agaMt 
tltnr«tnnddi|aiitaiwhea^cate««l)ad.itp)M     Ae*  MiMM,  acU*  ^     ~       - 


e  ««l)ad.itp)M 
them  t»  d»  aoi.  -ThM>  ithb^-waa  diOoitBt 
friMndita  <*rdimry'Eaaaa,  be  tba  CaUKthada 
diactatiaB  laftariui  dUMbaaoahe^oatay  vibea 
tbefirit  knilil.Ma'tew«rial"saalpantbd!t 


defepdaot  mi^t  have  his  .option  of  taking 
ibe'«e6ts  tif-die -fiftt  or  Wcond  trial,  and 
alao  the  coats  of  the  third — but  that  if  be 
took  the  coats  of  the  second,  t))«  plaintiET 

(1)  M.aG«i.a.K.B. 


(OwnObadl^  ytt 
MV'hdve.  Ad  ^(>awbr>ito'<alaf  Uia'pbacaed- 
xwt'ia  tU8.'euitv.«i>tA  the-' ooaia.iof  that 
a^oBbaM  are  paiil.'  11%e'«ne  <ia  allpgathKr 
h'dittteaa^ooaediBgfiov.che'oilMe.  Hm 
uwaiiiiB  i  Jii'  -flictfaaitl^'  ojiaBafca  .  df ■  ■  hwrdi- 
bUp.faia'tmcMMB'birWMHtat'i  but  it 
iPM)dbe'Ar<toBfba'na<irrit.orH^ 
isltaab  '*.pMt:mni1iW'hu  a'Boo^iiide, 
might  be  prevented  from  proaecuting  his 
suit  against  anotheir  w|io  had  n»i  title.  It 
appears  IVom  aaotflJtothe.Kaaeof  Doe  d. 


tsu 


COURT  OF  COMMON  P£BAJg; 


W^Jktr  ▼.  Siephenmnt  (1)  that  tkii  Coatt 
never  Miterferes  to  stay  proeeedKngs  in  eject* 
ment,  tQl  the  costs  of  the  former  actioa  are 
paid,  unless  the  merits  of  the  cause  have 
been  tried  in  the  former. suit ;  and  in  Doe 
d.  fVUTuwu  T.  mnch,{2)  the  Court  would 
not  stsiy  ^  ptoceedhigs  in  an'^^ejectniint, 
until  the  taxed  costs  of  a'  suilC  in  eqiki^, 
brought  by  the  same  partyt  for^  lecorery 
of  the  same,  premises,  were  paid* ,  .llits 
rule,  therefore^  must  b^        .   .  ..^ 


••*i 


'•  r 


18t5 
June  20 


0.  > 


.  I 


DOB  dem.  kokdiN  «•  inisBT. 


<    >  * 


'  A  tenant  m  ^session  in  ejectment,  havtnjg 
^dettaken  to  appear  and  take  shart^  motice 
of  ifydifnU  itid'not  do  so^'nor  offer  any  ^- 
^ace,  da  lohkh  'JauU  jud^tfht  was,  s^nei, 
^and  the  lessor  tfthe  ptauU^mas  hJUrwards 
served  vAth  a  writ  of  error ^  the  Court  aUdWr^ 
ed Utnto  takeout  exectdim  tm  UsJudgMint 
agamiit  the  6astuU  ejector.  '  '"' 


\»      .     ^    » 


t 


Mr.  Serjeant  jyOAsf^  bn  a  £afl■c^  day 
ia'  ^is  term^  pbtaioed  a  role  nasty  that  «xe- 
ebtio4  might  issue  aigainst  .the  Ienahi4a 
possession  of;  te  psemiseain  thk.canae^ 
Botwithstatiding  the  allowance,  of  a-w^t  of 
*mnr.  It  appeared  that  in'lii^  course  of 
thd  last  tenn,:a  nAe  for  setting  aside  a  judg^ 
snentngainst  thui  otfual  ^fctdr,vaml  si^liaet 
<pnntcxecdtawitlw«bni,  haakbaaB  disdiai^s^ 
withroats,  on  itie  ^rauiid  ^a  misikoaBerciB 
the  christian. name*  of  die  tenant,'  in.thA 
jiotide  to  appear  ni  the  ibotof;  theidaota^^ 
ratioDi; . but ' dial'  the  * execudon  >faa  with*' 
drawn  on  the  tenant's  nndfectaking  lo  apt 
peaf»  and  entte  'into ' d^e-cotauodn  .oootent 
rule,  plead  iasiiably,  and .  take '  shoii  jio4 
doe  of  trid«'  lif o  jqplpeahaBiDe  bawkn  beita 
^teied^  or 'defence  tmade^  final  jumknent 
was  signed  and  dostrtax^  when  the^lesiar 
of  the  plsindfi) naai^^ed.  w|th  a:ndaiQr,ti^ 
ADawance  of  awritioC^enxMC  The  laiurti^ 
iSeigeana^pQodiiiGed.  an  affidavit]  of  itheiistiorf 
ney  of  tbakasaobof  de  pbiitiff)  wfiichistayd 
jbhati  h6  verilir  beUrved  that  die  wrilibf  enor 
.was  hkot^ht  ibrldakiy  -^  aad  A^  the  Jearfsr 

* 


had  ^reeelved'nodee»  that-  unlsas  dte^  pra* 
mises,'  fi>r the  reeov^ ofvdiich  tlmacden 
was  broDght,  were*  not  foithwidi  palled 
dowijy  proceedings  wodU  b^  taken  on  the 
pan  of  tlie  city  of  iLondoo,  tocompal  hiai 
to'  do '  80^  and  whidr  wdidd  pdt  him  'to  an 
hdtftional  expensed   '  i 

'  Mr  •  iMjfaanl  P«tf  ncm  aliawed  eauae,  B^ 
ifaHed  on  die  ease,  of  faant  ▼%  Smt€t{\) 
where,'  akhooah  tkeplaiiitiff  bioogfat  a  wdt 
of  ^ror  on  a^MNMffit,  dMrConrt  rfefiiaed  to 
atiiy ^jeeautioB^  iailriss  *momie  seal4canBe  weae 
posited  but ;  ^etjdie'.groukl.wa8,^diat  the 
plsindff  waa'bilt  of  idoaat ;  rbokdn  Jion^ifoa 
V.  aWite,  (2)/die  foofft^of  KiNg'a  B^idh 
would*  not  aBaw  coBBeudon.  t»  be  takeii  otit 
pending  a  writ  of  error  in  parliament,  ^ni 
die  grtand;  dwtAit'  was  ttn(tai|^lbr.dday, 
merefap beeMsedKe •^i^'w^J— i^  a^pffipf^. the 
indsmient  to'ba>afflnncd  Bii<idie*-BxEfaBDncr 
iChianbac  wiiiinit  nhjeadenii .  Iiri  Heimimi 
w.  Perifff{Sy  a 'dsdaratioh  iiylke  defea- 
iiant's  .attomej^dHr^the  debt-fir  .whidt  die 
actkm  was  brasKha  •itonkd  'bei  aetded,  -  and 
tbalr  time  >wa»aMtlMdie  defendant  laasiNdi 
waa  4idd  •  to  be  inanficibnt  Jtoeat  <«ridip  r  an 
eKecutioiv  hanA^  tktt  hftar;  tlieiallowiaiee 
of  a  writofeareb ;  driiiniLeqflflT.'Pibv^4) 
th&  Court  sefiiaad-io  hta^  dMi^fAweeJEngs 
pendinji^i  wnt.of  esioe  (sk-k rfi^^vmint '?rf 
nansuk,  witfaobtiaovie.  decknition  .of  tke 
piny,  dmtdtt  amt^iirafr-bsau^hasfev  delay ; 
andikeMi,  as  the  only  adidajusiia  niade.by 
the  attorney  for  the  leaioF'o£>.dia  plaindfli 
it  kiiot  safikHd^  a*  eMecl  the  tenaatt  in 
pOBAesaion,ior.di«B  atttmn.s»f shpnhi.diaid 
dedaried  that' it  wia  bio^tiilar  aelay^«-* 
Bnf'.    .  .    .    .«•••..  i-      ''      -y 

The  Court  were  of  opinion,  that  aa  .ike 
teaadl  ib  poaacadott  had  hd^nA  kit^an 
ttndertiakingf  4e  ^^ipear^Ja^  ^eoeptJahort 
nodot  of  tnai^  and  iiad  eAredtJna  defence 
at  die  ttial,  the  leaaoroffdviphui^ni^lkt 
take  out  execution  oiLhii  rule  fetf^jadgment 
against.. thi^  oboal, elector';. afad'tUiitntkia 
ease  ^ms'diatbgaiafaakla  in]ni''*dioaa:aied» 
ahdhmight  .eodsequendy*.  bel  dsidded  \mtAk^ 
oiit entermginto'the geilkial ifttHtioaL'  •' 

,  RuU,,db»iUdeac^^r^^      * 
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-  («)  6TennKep.400. 

(3)  1  New  Rep.  30r. 

(4)  5T«itBiUp;£6a.  ' 
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10.  i 


AH^BMOtf.  ' 


Juoe40 

^A«fe  Ati«&im2  and  wife  were  liting  tor 
getheff  and  the  loiter  carried  on  business  an  her 
awn  accmfni,  andirivtices  of  goods  were  made 
out  in  her  name  alone,  and  she  was  rated  in 
the' parish  books ;  f/efy  as  the  husband  partook 
of  the  profits  of  the  trade,  and  lived  in, the 
samehmse-^held, ,  thai  'he  fbas  liable  in  an 
action  for  ^oods  ieliv'predthere^  although  the 
hiviiies  were  made  out  by  the  plaintiffs  i$  the 
hd'rneof  the  wife,  ,    . 

.   Tbbwa^«a«ctiott.of  aaiamptitforgoodi 

teldi  and  cbtiiveied.  ^ 

'.    Pl^-rriheigomnlmtiic.  : 

Al>  the  trial  before  .the  Lord  ChiCif  Jus<- 
lice  at .  iGrttildhaU,  in  the  sittiDgs  after  iht 
last  terniy^  the  plaiQtiflb'  ahopman  proved 
that  they  w^re.grooeta,  and  dutt  the  defen? 
daDlwai,a.bakeriin4'^^<^«>ion«r;  that  he 
Jhid  letohwi  intheah^pirMiiKAtly ;  that 
be  :wfts  ;,di«pa0d  in.  n  if orfcuig .  dreiia^  and 
gwenSkynedm^  frpm  Hbe  hake-hou«e,  and 
Ji|ip(iarad:!a9:a0tu^  in  the  bu^iiess.;  tha^ 
^heii  ithe-witatfts^caOedfiNr  tbe  amootit  of 
ihe  aecQum.  due^  tO;the  plwutift,  he  said 
ibatf^itQes^' hed  betOr, speak ;to  his  wife^ 
;fvhieh  he)did:;  fbat  sb^.kiiade  seme  eio^use; 
but:«iid'«hat  she  vjfyMBrid  .send  the  moiieyt 
diet  itbe  Heme  ovcfr  the  do«pe  i^es  '^  vAader* 
«eii;".ai)d  thatgo^  were  sent  by  the 
pWiQtiffsy'eaddeByejrefi  at  the  hous^  from 
4be  Ath  of  AnjKuet  1QIS3,  to  Febrimry  lBfl4t 
i  ( Jhe  i  plfuatift'^  devb  aad  /  boolQ-keeper» 
jRrbp  lived  with  <hei||  et  the  tin^e  the  goods 
,«reiieipr4ered»  proved  :th||t  he  bad  seea  the 
de&adaeElt  oa  several  occasions ;  that  he  (the 
.imtiie8s)!fi!eqaendyjealle4forsiii|i8due;  thet 
|he  defiendaotf^erally  cafne^fi^ija  the  bake- 
bo|ise»  >an4  refen^ed  Witqe^  to  jbis  wife ; 
^Adtsemejdiipeshe.said.Bhe  nmpaged  those 
ihiDgii  eoid  that  be  was  a  joumeyioaii  to 
her  i  that  he  received  vo  W<^s  for  his 
MfoAt  BBd  ttmt,  although  ^e  Uved  with  his 
mie^  he  did  not  cobabjit  with  her ;.  that  he 
^Isp/iaid  thai  the  phuetifTs  had  better  npt  go 
to law^es.per^^ps  they  nugbt.only  getfour 
aliilijiigs  in  ^e  povnd   •.     .         • 

For  the  defen4lBi(  it  was.  pvovedf  that 
previously  to^  August  1823,  he  had  carried 
on*  the  business  of  a  baker  in  the  house  in 
which  the  goods  had  been  delivered  by  tlie 
phiintiA ;  dmt  be  bad  afl^rwaiids  been  con- 
fined in  prison,  and  discharged  under  the 


Insolvettl  Debtors  Act;  when  he  returned 
•and  lilted  with  his  wifes  that  during  his 
irolprisoBknekit,  md  since  bis  disdvurge»  .his 
•wife  had  set;  up  and  carried  on  the  business 
,ef  H  cotftctiener  and  baker  on  her  own  ac** 
jcount ;  thai  the  invoices  .of  the  goods  fur* 
niehed  1^  jthe  plaiDti£&  were  mt^e  out  in 
iievnwnle ;  that  she  was  rated  to,  and  paid 
.the;.ehucchjind  poor  rateSt  eiod  that  she  fur« 
nished  bread  to  t)^e  ppor-bpuse;  that  the 
pane;  qf  Andrew  Ai^rspn.  was  formerly 
jo^er,  tibe  d))or,'b\ir  tba^tbe  christian  i^ime  of 
AiMrew  bed  be>en  erased;  that  the.  wife 
alone' bad  I^A  suppjied  .with  do^r  by  a 
ftotor,  and  .meat  by  a  batcher,  and  that  she 
had  .paid  for  those  ardcles ;  and.  that  on  a 
distress  being  levied  for  the  rent  when  the 
defendant  went  to  prison,  th^  fixtures  were 
purchased  by  some  friends  for  his  wife ; 
.and  that  the  defaidant'a  son  and  daughter 
had  ordered  goods  from  the  plaintifis  in  the 
name  of  their' mother. 

^'  His  Lordship  haying  summed  up  the 
whole  of  the.  evidence  to  the  jury^  said,  that 
the  de^suce  set  up  was  of  two  kinds,  viz. 
that  the  defendant's  wife  was  a  feme  solcf 
tndiQg  Qd  her  own  acopunt  in  the  city  of 
fdonj^,  and  thet  credit  was  giv^  to  her  by 
.the)pleJntiffi;r--that whatever  might  be  the 
^custom  of  Lpndon,  it  ^uld  npt  alter  die 
principles  f>f  )aw- and  justice  4  end  that 
though  the  defendant's '  wife  and  (children 
.nught^sufierf  ji»^<;e9]#st,be.dope.  Itap- 
penre  that  the.  li)jsband  has  be^  Uvipg  widi 
her,  jcon^raeting  debts;  and  living  upp4  the 
profits  .of  the  busipess^an4  the  gppds  b&ve 
been  pr/eved  to, have  been  delivered  by  the 
plsiiitiSk.  Tbejdefendapnt  was  found  super* 
intending  or  .jnanagiug.ithe  .b^iness,'  and 
'.was  living  in  the  house  .on  the  profits  oi  the 
business,  and  when  he  )V^  asked  for  money 
he  referred  die  clerk  to  his  wife ;  but  .wbe9 
law  wes.  talked  of,  he  siud  the  plaintifik  had 
better  not  go  to  law,  for  they  nught  qn\y  get 
four  shillings  i»  the  pound.  His  Lordship 
then  asked,  did  not  ehis.identify  the  defendant 
himself  with,  the  business,  and  prove  hi^ 
knowledge  of  the  poe^rns  of  his  wife  ?  Can 
any  man  doubt  but  that  she  was  the  agent  of 
the  husband  getting  credit  from  tradesmen, 
imd  that  he. ratified  every  act  of  the  wife? 
7-^4md  he  directed  the  jury  to  find  a  verdict 
for  the:  plaintifis. 

Mr*  Serjeant  Wilde  having,  ort  a  former 
day  in  this  term,  obtained  a  rule  msi  that 


^lA 
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taite  'TMi^tMlgKc  be  'sec  tMa^  mA  d  Mnir 
trial  ffranted,  «ti  the  graundi,  first,  iluit  un- 
der tSe  cireumsumeet  as  proved,  the  dcim^ 
4&a€n  wife  tmiet  be  considered  as  e  sele 
trader  atonrdlntf  to  ih^  eiistom  of  Londoir^ 
imd  conseqoentff,  that  the  defendsnl  eould 
viot  be  liable  ibr  goods  femished  on  her  ae^ 
count :  tmd  secoi2lfy,  on  the  ground  of  mis- 
direction by  his  Lordship,  as  he  ought  to 
have  left  It  to  the  jioty  M  ssywhetlier  thft 
plaintlfik  hed  not  giv«n  cM^ic  to  her  akMt 
and  in  BetHte^  v«  Orifint(l)  it  was  de^ 
cided,  thai;  it  was  a  question  of  faet  who- 
%her  a  trsMeftman  <who  ffnnished  goods  to  * 
wife,  gave  eredit  to  her  or  her  husband ; 
und  tl^t  if  the  eredit  was  given  to  tier,  di^ 
husband  is  nOt  liablifr,  aMough  the  wile  lives 
with  him,  and  he  eees  her  in  posnession  of 
some  of  the  goods* 

ilf  r.  Sefjeani  VoHgkm  now  riiowed  eatise) 
and  insisted  that  tl^  defendant  had,  under 
the  circumstances,  been  guilty  of  a  gross 
fhiudf  and  more  tMUtieiflatly  so,  as  he  had 
purchased  goods  &om  the- plaiinciffil  for  di6 
epiice  of  three  yemn  preceding  his  impri8on«> 
fnent ;  that  so  far  from  there  having  been  k 
miildirection  by 'his  Lbrd^p  to  the  j«ryi  he 
pot  it  to  them  nibirt  comeetly,  to  Uf  whether 
any  man  could  dotdk  but  that 'die  wife^cfted 
as  the  agent  of  her  huibend.  She  was  so 
by  presumption  Of  kw ;  and  ulthoudk  shft 
lived  in  the  same  honwt  yMk  ht»»,  m  had 
no  funds  of  lier 'owrt  to  earvy  en  trod#,  aind 
iherefiire  the  verdiet'Otanot  WdiMurbdd. 

Mr.  Sefjitdtiii  WWk  in  repl^  insis«sd  thai 
it  should  at  all  events  iiave  been  left  to  tht 
jury,  whelher  the  ere^tft  was  j^ven'  to  thi 
defendant  tyr  htA  Wife \  uad  tiSit  ^Chfief 
JIustice  should  not  hi«^o  direeiedchem  lo  find 
a  verdict  fbr  th^  phdntiflii  to  the  amount 'Of 
the  goods  deliveied.  Credit  m^  be  ttiv>en 
to  k  tfiariied  woman  widiout  the  'hfiOwmdge 
or  sanction  of-  her  hvisband,  and  thht  Is 
purely  a  tfuestion  of  faett  and  hero  th^r^ 
was  no  'fact  given  lA  evidence  to  subvert 
Irueh  a  prosumption.  The  invoie^is  were 
made  out  by  Ae  pUdntfirs  in  her  name,  and 
she' alone  wn^  rated  to  the  taxes,  and  ehe 
accordingly  carried  on  trade  on  her  own 
account;  and  as  the  plaihtifis  elected  to 
give  her  credit,  they  cannot  now  turn  routid 
and  endeavour  to  "chaftte  ^he  defendant  ^for 
the  goods  actually  supplied  to  his  wife. 

(l)!<Ta(tmt.  556. 


ByAi  awrr.--^The  gfUftdn^f  new  imb 
has  of  late  been  eoo  much  4  macier'of 
course  ;^ut  when  it  is  clear  thai  thero  has 
beejci  a  misdirection  by  the  Judg^  or  that  h^ 
has  improperly  directed  a  nonsiut,  the  caus^ 
ought  to  go  down  to  b^  re-tried*    Here, 
however,  the  whole  of  the  evidence  was 
stated  to  the  jury,  and  diey  did  not  seen^ 
to  have  the  least  disposition  to  find  a  ver- 
dict the  other  wayi  In  C%  v«  SUchbierJifi) 
Mr,  Justice  Puller  aaid — ^'^  Motions  finr  new 
trials  are  governed  by  the  discretion  of  the 
Court.     Where  the  Judge  at  Kius  Prius 
lias  thought  He  to  aav^  a  paint,  the  Court 
has  been  jn  the  habit  of  eansidering  itseV 
in  the  situation  of  a  judge,  at  the  lime  of 
the  oljeetion  raiseA.    But  fUseaaaoDmes 
beforo  us  without  aaiy  pohit  aavedi  and 
Hierefero  we  wrast  4o<fit  tor  dM  general  ^ 
tioe  of  the  <mm  belhro  we  interpose  by 
granting  a  new  ttMf  iior^is  it  naeesssty 
Hhat  we  lAMMdd  taioely  exaniina  wfaefhor  chs 
defendant  he  atrktiy  4iaMelB  point  of  hnr. 
The  leading  roported  dedsion  on  the  aab^ 
jeet  of  gnmttng  how  vlala  ia  tliatof  ika 
Duokm  (rf  MMUif^mi  {(8^  IFlero  eah  be  no 
doubt  bat  that  fwaa  the  easo  of  a  verdict 
against  kW;  y«t  ihe  Coun^aaid»  ^lat  as  the 
justice  anA  eonaoienee  oif  the  case  were 
t:feat#y<ivkh  the  irerdiett  they  wonli  not  fai^ 
terpose.**    ffere,  k  tsA^t  haim  been  left 
much  stMto^'to  th^  jtinri  WhedM',  under 
Hhe  ofrcwMBtahcea,  the  Mhndant  had  not 
been  miiliy  ot  ^aud^  '  UilMigj/brt^^  t^ 
Ar,(4fiiOfd'ChlerJtMkefl0lt  nMi,  that 
nhuAand  Is  liaMe'^n^  ^ifii's  eontrad; 
iMi  the  grotthd  of ^thi^r  eohi(bi<lbig  loMliar^ 
and  iiero-the  dalbndant  and  his  wife  Svodtn 
4ih^  tfamehiHn^andiM^  thtaameiaMe, 
and  it  did  <nbt  app^rithat  iliero  waa  any 
aetual  dispute  ^evwe^n*  ihirii.    In  Cmtgif^ 
iHgi$i^  tic  Bdtm  '^^  Feme^^),  It  4a  asi#, 
fhat4f  arwffe  %uy  necMHryaippMlfot  jier- 
aelf,  the  iidsent  of  thehneband  sindl  gaie- 
rally h^ intended.    ISohere It nnuai "be fffo- 
suraed,  that  lie  assewM  lo  lh(^  gdoda'  being 
Antii^hted,  ab  he  paMobk  of  filO  profita  of 
the  trade,  and  he  hiighl  Awti%»  his"  A&^ 
whenever  he  thought  pro^.    Oa  theae 

Discharged* 

IS)  1  Sa]k,116 ;  j!  Silk.  646. 
'  C^;  1  SSNc;  tlSL 
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HEKET  V.  TATLOB. 


Where  the  sum  of  9101.  was  paid  to  the 
grantor  of  an  annuity  by  the  agent  of  the 
granteCj  and  imfnediately  returned  by  the 
former  to  the  latter,  who  then  handed  the 
latter  IL  only,  and  retained  650/.  for  his 
costs  in  negotiating  the  trauuiction,  the 
Court  ordered  the  anmdty  to  be  set  cuide, 
and  the  deeds  delivered  up  to  be  cancelled,  • 

Mr,  Serjeant  Vaughan  on  a  former 
day  obtained  a  rule  to  show  cause  why 
an  annuity  which  had  been  granted  in  this 
case  might  not  be  set  aside,  and  the  secu- 
rities on  which  it  was  founded  delivered  up 
to  be  cancelled,  on  the  grounds  that  part  of 
the  consideration  money  had  been  returned, 
and  part  retained.  He  founded  his  motion 
on  an  affidavit  of  the  defendant,  which 
stated,  that  for  the  purpose  of  redeeming 
certain  annuities  by  him  previously  granted, 
the  consideration  for  which  was  630/.,  he 
applied  to  Messrs.  Howard  and  Gibbs,  who 
proposed  to  increase  the  consideration  money 
to  UIO/.,  and  the  annuities  from  105/.  to 
ISO/. ;  that  on  the  pa3rment  of  the  said  sum 
of  910/.,  Gibbs  put  into  his  hands  Bank  of 
England  notes,  which  he  stated  to  amount 
to  that  sum,  which  the  defendant  immedi- 
ately returned  to  him,  when  Gibbs  handed 
him  1/.  only  as  the  balance  of  the  account 
between  them. 

Mr,  Serjeant  WUde  now  showed  cause 
on  an  affidavit  of  Gibbs,  who  swore  that  the 
whole  of  the  above  sum  of  910/.  was  paid 
to  the  defendant,  and  that,  after  he  had  ex- 
ecuted the  securities,  he  returned  it  to  him, 
and  requested  a  statement  of  the  account  to 
be  made  out  between  liim  and  the  grantees 


of  the  former  annuities,  which  on  being 
furnished,  the  defendant  voluntarily  paid  to 
Gibbs  751/.,.  to  be  applied  to  the  use  of  the 
former  grantees ;  and  that  his  bill  of  costs 
in  the  different  transactions  amounted  to 
158/.  Under  these  circumstances,  the 
learned  Serjeant  contended,  that  as  the 
money  was  returned  to  pay  off  a  just  debt, 
and  without  fraud,  the  securities  could  not 
be  set  aside,  as  the  statute  only  avoided 
colourable  transactions. 

Mr,  Serjeant  Vaughan,  in  support  of  the 
rule,  relied  on  the  cases  of  Coventry  v. 
Champneys,  (1)  and  Calton  v.  Porter.  (2) 

By  the  Court, — We  are  clearly  of  opi- 
nion that  the  annuity  in  question  must  be 
set  aside,  on  the  terms  as  prayed.  The 
grounds  on  which  the  application  was 
founded  are,  that  part  of  the  consideration 
money  was  retained  or  returned  ;  and  if  a 
party  give  a  sum  with  one  hand,  and  takes 
It  back  with  the  other,  it  amounts  to  a 
retention.  It  is  sworn  that  158/.  was  re- 
tained by  Gibbs  for  the  payment  of  his 
bill  of  costs.  If  that  were  a  just  demand, 
he  ought  not  to  have  taken  it  at  the  time 
the  securities  were  executed.  Primd  facie 
it  appears  to  be  an  imposition;  at  all  events^ 
Messrs.  Howard  -and  Gibbs  should  have 
shown  that  their  charges  were  fair  and  rea- 
sonable. We  are  perfectly  satisfied  with 
the  rule  we  have  lately  laid  down  in  cases  of 
this  description,  and  think  that  this  falls 
expressly  within  them.  This  rule,  there- 
fore, must  be  made 

Absolute. 


(1)  8  B.  Moore,  30S. 

(2)  2  Biog.  370. 
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1824.   *>   GARLAND  V.  JEKTtL  AKB 
July  5.  3         ANOTHER, 

Where  a  copykM  estate  m  the  possesiian 
of  one  memer  paid  but  one  heriot^ — bid  several^ . 
y'dknded  among  eeveral  omnere^ — |/*  it  afier^ 
urnrde  becomes  re^imited  in  the  person  of  a 
single  oamerf  one  keriot  only  is  payable* 

This  was  an  action  of  assumpsit  for  mo- 
ney had  and  received,  which  was  tried  at 
the  sittings  after  HOary  term,  1822,  hefore 
Lord  Chief  Justice  Dallas,  on  which  a  ver- 
dict was  found  for  the  plaintiff,  with  no- 
minal damages,  suhject  to  the  opinion  of 
the  Court  upon  the  following  case  : — 

In  the  manor  of  Week's  Park  Hall,  in  the 
county  of  Essex,  diere  are,  and  from  time 
hnmemorial  have  been,  divers  customary 
and  heriotabie  copyhold  tenements  of  inheri- 
tance, held  by  the  respective  tenants  thereof, 
unto  them  and  their  heirs  and  assigns,  by 
the  rod,  and  by  copy  of  the  court  rolls  of 
the  said  manor,  of  the  lord  of  the  said  ma- 
nor for  the  time  being,  at  the  will  of  the 
lord,  according  to  custom  of  the  said  manor, 
by  the  rents,  customs  and  services  thereof, 
due  and  of  right  accustomed. 

There  now  is,  and  from  time  immemorial 
hath  been,  a  custom  within  the  said  manor, 


for  the  lord  of  the  said  manor  for  the  time 
being,  upon  the  death  of  every  copyhold 
tenant  of  any  customary  and  henotable 
copyhold  tenement  or  tenements  within  the 
manor,  to  have,  take  and  seize,  for  heriots 
in  respect  tliereof,  so  many  of  the  beasts 
which  were  of  such  customary  and  heriot- 
able  copyhold  tenant,  at  the  time  of  his 
death,  as  the  number  of  heriots  due  in 
respect  of  such  customary  and  henotable 
copyhold  tenements  did,  at  that  time,  amount 
to  :  and  it  was  at  the  trial  contended,  that 
the  said  custom  was,  for  the  lord  of  the 
manor  for  the  time  being,  upon  that  occa- 
sion, to  have,  take  and  seize,  for  such 
heriots,  such  beasts,  which  were  of  such 
tenant  at  the  time  of  his  death,  as  were  then 
the  best  beasts  of  such  tenant,  or  were  such 
as  the  lord  of  the  manor  should  elect  to 
have,  take  and  seize  as  such  best  beasts. 

In  the  year  1735,  Samuel  Warren  was  a 
copyhold  tenant  of  two  customary  and  he- 
riotable  copyhold  tenements  within  the 
manor,  which  he  held  and  was  seised  of, 
to  him  and  his  heirs,  by  tlie  rod,  and  by 
copy  of  the  court  rolls  of  the  manor,  at  the 
will  of  the  lord  thereof  for  the  time  being, 
according  to  the  custom  of  the  manor,  by 
die  rents,  customs  and  services  thereof  due 
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and  of  right  accustomed ;  that  is  to  say — 
one  copyhold  tenement  consisting  of  three 
parcels  of  land,  with  the  appurtenamces, 
parcel  of  Westland,  customary  and  heriot- 
able,  containing  by  estimation  nine  acres 
more  or  less,  abutting  upon  lands  called 
Edmund's  Lands;  and. another  copyhold 
tenement,  consisting  of  two  other  pieees  or 
parcels  of  land,  with  the  appurtenances, 
another  parcel  of  Westland,  being  custo- 
mary and  heriotable,  containing  by  estima- 
tion ten  acres  more  or  less,  abutting  upon 
Derryhill  Hall  ground. 

In  the  same  year,  the  said  Samuel  War- 
ren died  so  seised  of  and  holding  the  said 
copyhold  premises ;  and  divers  present- 
ments, surrenders  and  admittances,  and 
other  proceedings,  were  made  in  the  court 
rolls  of  the  manor,  of,  into  and  respecting 
the  premises  in  question,  and  severd  other 
copyhold  premises,  which  •  took  plaoe  at  • 
divers  courts  baron  of  the  manor;  and 
various  entries  of  the  divers  heriots  and 
rents  payable  in  respect  thereof  were  also 
made  in  the  court  rolls  of  the  manor,  viz. — 
the  presentment  of  the  death  of  Warren, 
and  that  two  heriots  were  payable  to  the 
lord,  value  about  51, ;  the  separate. admis- 
sions of  his  four  daughters,  as  to  his  se- 
parate and  undivided  fourth  part,  on  which 
a  fine  of  twenty  guineas  was  set  on  the, 
whole  premises  ;  presentments  of  the  deaths 
of  two  of  his  daughters  ;  the  admission  of 
four  jpersons  as  tenants  in  common,  apd  not 
as  jomt  tenants,  to  one  undivided  fourth  part 
of  a  fourth  of  the  prembes  of  which  one  of 
the  daughters  died  seised,  as  her  co-heirs,. 
The  adinission  of  four  others,  and  so  on, 
amounting  in  the  whole  to  twenty-two.  And 
it  appeared,  by  a  pedigree  annexed  to  the 
dise,  that  three  of  narren's  daughters  died 
without  issue ;  that  his  eldest  had  two  daughr 
ters  ;  and  that  all  the  property  was  now 
vested  in  Sir  Charles  Bunbury  and  Erasmus 
Warren,  who  claime4  unde^  those  two 
clauehters* 

Sir  Charles  Bunbury  having  made  the 
defendants  executors  of  his  last  v»ill,  died 
without  having  revoked  it,  in  1821,  being 
at  the  time  of  his  death  a  copyhold  tenant; 
of  the  manor,  seised  of  and  holding  the 
^pyhold  estates  to  which  he  hfui  been^ 
admitted  as  aforesaid,  beii^  then  also  owner 
of  divers  horses,  twenty-live  of  which  were 
then  at  Barton,  in  Suffolk,—!^  plaintiff 


being  then  lord  of  the  said  manor,  and 
claimiQg  twenty-two  of  the  best  beasts 
which  belonged  to  Sir  Charles  Bunbury  at 
the  time  of  his  death  to  be  due  to  him,  as 
heriots  in  respect  of  such  copyhold  estates, 
sent  his  bailiff  to  Barton,  to  take  an  account 
of  such  heriots, — when  an  account,  com- 
prising twenty-two  lots  of  horses,  and  three 
other  horses,  which  belonged  to  the  said 
Sir  Charles  Bunbury  at  the  time  of  his 
death,  and  were  tlien  at  that  place,  and  five 
other  horses,  which  were  then  at  New- 
market^ was  delivered  to  btro  by  the  groom 
of  the  said  Sir  Cliarles  Bunbury,  who  then 
had  the  charge  of  the  horses  at  Barton, 
which  said  twenty-two  horses  so  at  Barton 
were  afterwards  sold  at  Tattersall's,  by  the 
'  defendant,  {n  lots,  for  the  sum  of  1,284/. 

The  question  for  the  opinion  of  the  CoorC 
was — Whether  the  plaintiff,  as  lord  of  the 
manor,  was,  upon  the  death  of  the  said  Sir 
Charles  Bunbury,  entitled  to  more  than  two 
heriots ;  and  if  to  more  than  two,  to  how 
many  heripts,  in  respect  of  the  several 
copyhold  premises  whereof  the  said  Sir 
Charles  Bunbury  so  died  seised  as  afore- 
said, not.  exceeding  fourteen  in  the  whole. 

Mr.  Serjeant  Toddy 9  for  the  plaindff,  coo- 
tended  that  he  was  entitled  to  twenty-two 
heriots,  according  to  the  dittinct  holdings 
of  the  property ;  or,  at  M  events  to  fottr»* 
on  the  several  adniisiMis  of  the  ^angfaiera 
of  Warronc  and  tha  case  of  AUree  t*^ 
ScuUt  {I)  i|  decisive  to  show,  ^t  de- 
visees, of  a  copyhold,  holding  as  tenants 
in  common,  have  several  estates,  to  whidi 
the^  must  be  severally  Admitted,  and  for. 
which  several  services  are  due  to  the  lord, 
and  several  heriots  on. the  death  of  each 
tenant ;  and  that  the  multipUcatioiv  of 
heriots,  and  fees  on  admission,  still  conti- 
nues, notwithstandinff  the  re-union  of  the 
same  land  afterwards  in  one  person, — the 
estates  or  interests  in  the  land  once  divided 
in  severalty,  continuing  several.  Although 
it  may  be  said  tliat  this  case  .is  distii^iab- 
able,  as  there  the  estates,^  when  re-united» 
belonged  to  tenants  in  commoui — and  here, 
when  separate,  to  coparceners, — ^yet,  a  par- 
cener may  either  enfeoff  or  release ;  (2)  and 
here  the  rights  are  treated  as  beinff  sepa- 
rate, and  the  admissions  are  .several,  and  a 
fine  is  payable  on  each :  and  on  each  admis- 

(y)  Co.  Uu.  164. «. 
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akuiy  it  is  stated  that  they  ate  teoaats  in 
Gommon,  and  not  joint  tenants. .  A  man 
maj  be  tenant  in  common  with  himself,  (3) 
as  where  there  is  a  grant  to  .a  hishpp  and, 
his  successors,  and  another  to  the  bbhop. 
and  his  heirs  in  his  individual  capacity,  he 
would  be  tenant  in  common  with  himself; 
as,  in  the  one  case,  the  estate  would  go 
to  his  successors,  and  in  the  other,  to  his 
heirs.  In  Coke's  Copghokler,  s#  41,  it  is 
said,  that  *'  every  admittance  <^an  heir  upon 
a  descent  amounts  to  a  grant,  .and  so  may 
be  pleaded ;  and  tliat  thp  )aw  hath  allowed 
a  copyholder,  in  pleading,  to  allege  as  well 
upon  a  descent  as  iqppn.^  surrender  or  a 
grant.*'  In  the  same  work,  p.  I6t*  s.56, 
it  is  said,  *'ifth^rebe  two . coparceners  or 
tenants  in  commoq  of  a  copyhold,  and  the 
one  dies,  and  the  other  hath  all  by  descent, 
he  shall  be  admitted  ^id  pay  a  fiqe*"  Lord 
Coke,  therefore,  considered  parceners  and 
tenants  in  common  as  standii^  on  the  same 
footing,  as  iar  as  regards  the.  lord.  In 
Coke  LUtlekMt  18S.  a. ;  Liltleton,  9.  2^^^ 
Hargraoe  4*  Bitder*$  noiesg  9< — it  seems,  that 
in  the  event  of  the  death  of  one  parcener, 
the  other  takes  the  moiety  as  heir;  and 
that,  aldiough  their  interests  as  to  many 
purposes  is  distinct^ — yet,  as  between  them- 
selves^  they  luive  sejreral  rights^  In  Co^. 
lAofV(w  Cc^pyAoMffp^  i66,  it  is  spud  ^Copj'^ 
hold  of  inheritance  descends  to  two  sisters, 
by  two  venUrs ; — none  of  them  making 
entry,  and  before  the  court  and  admission 
one  of  them  diesi  her  heir  shaU  have  her 
moiety,  and  not  the  other  sister."  That 
shows,  that  their  estaite  is  in  its  nature  dis- 
tinct»  as  there  the  descent  took  .place  befbre 
admission ;  and  B9%niaiC»  owe  (4)  goes  ta 
show,  that  parceners  have  separate  estates, 
as  far  as  regards  the  lord  ;  and  here  .  the 
parties  have  uniformly  treated  their  holdings 
as  separate,  and  they  are  therefore  liable  to 
separate  heriots. 

Mr.  Serjeant  Bo$a$iquet  contrd. — FletOf 
speaking  of  heriots,  (book  3,  c  18.)describes 
them  as  ^^magis  de  gratia  quam  dejure;** 
and  the  only  question  here  is,  how  many 
heriots  the  executors  of  the  late  Sir  Charles 
Bunbury  are  bound  to  pay.  I)e  died  seised 
of  nothing  but  what  he  took  by  descent ; 
and  he  also  took  as  a  coparcener.  Nothing 
appears  on  the  court  rolls  to  make  him  a 

(5)  Co.LiU.  190.  «. 
(4)  6  Repl  1. 


tenant  ill  commoD;  nor  is  there  Imy  thing, 
to  show  that  he  took  by  purchase  ;  and  no> 
autliority  has  be^  cited  to  show,  diatwfaen 
the  separation  and  re-iinion  of  several  estates 
have  taken  place  by  operation  of  law,  that 
any  multii^ication  of  heriots  takes  place ;  nor 
does  there  appear  to  have  been  a  custom, 
either  by  the  court  rolls  df  the  manor  «r 
otherwise,  to  that  effect.  An  admission  only 
operates  according  to  the  tide  of  the  party 
admitted,  and  not  according  to  the  terms 
of  the  admission,  as  the  terms  of  the  latter 
are  completely  under  the  control  of  the 
steward.  In  Coke*$  CopifhtMeff  s.  41,  it  is 
said,  "  if  there' be  any  variance  betiween  the 
admittance  and  the  surrender,  either  in  the 
person*  in  the  estsle  or  in  the  tenure^  or  in 
any  other  collateral  points,  the  lord  doth  only 
transfer  anestate  according  to  the  surrender." 
In  IVestwkk  v.  WycTt  (J5i)  it  is  laid  down,  that 
if  the  lord,  after  the  surrender,  grants  the 
land  to  eeU^  que  tue  and  a  stranger,  the: 
whole  shell  enure  to  the  ceHui  que  wet  on  the 
ground  that  the  condition  is  void ;  for  afler 
admittance,  he  is  in  by  him  who  made  the 
surrender.  JUmlmscn  y»  Gree^et  (6)  is  an 
authority  to  show,  tiiat  an  admittance  is  of 
a  limited  nature,  and  thfit  it  operatoi  accords 
ing  to  the  tide  of  the  party  admitted :  and> 
in  BatUeley  v.  LepgnigmeUf  (7)  it'  is  laid^ 
down,  that  the  efltate  must  be  according  ta. 
the  surrender,  and  not  according  to  thead*; 
mittanoe :  and  mBoed.NodeHY.  Gr^ffUhf.{S) 
Ixnrd  MansBdd  says,  '*the  estate  :of  the 
land  is  bound  b v  the  surrender ;.  the  admit- 
tance is  form — it  is  the.shadow  to  the  subr-^ 
stance,"  In  Chtreh  y.  Mmidy^  (9)  it  is  siid» 
the  admittsnee,  in  whatever  terms  it  i» 
made,  always  emires  siccording  to  the  title! 
of  the  psrty.  In  Doe  v.  HiUier,{lO)  Lord 
Kenyon  says,  that  an  beir-at-kw  may,  be- 
fore  admittance,  maintain*  an  ejectment  to 
assert  his  title ;  and  in  Higki  d  Dean  ^c. 
qf  Welle  v.  AiiMfen,(ll)  there  wa^  an  ad- 
mittance of  A,  who  before  had  a  life  esute 
as  tenant  in  reversion,  under  a  grant  of 
copy  of  court  roll,  to  hold  for  Uie  livea 
of  B  and  C,  as  tenant  in  reversion ;  and  k 
was  held  not  to  entitk  the  widow  to  her 

(5)  4  Rep.  f  8.  (6.) 

[6)  3  Bolfltiode,  240. 

7)  3  Bvir.  1343. 

8)  5Buzr.l961. 
;9)  It  Ves.  431. 
(10)  3  Term  Rep.  169. 
(U)  3£«st,t60. 
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free  bench.  Hera,  tberafiire,  it  is  quite 
dear  diat  Sir  Charles  Bonbory  was  ia  ac- 
cording to  his  title,  and  not  accofdii^  to 
the  terms  of  die  admission. — ^With  respect 
to  coparceners,  they  only  constitute  one 
heir.  Here,  irom  the  first  to  last,  the  par- 
ties daim  to  be  admitted  as  parceners  and 
coheirs ;  and  if  so,  the  coparcenary  was 
never  terered ;  and  there  is  nothing  to  show 
that  it  did  not  continue  to  the  present  time. 
In  Coke  LUtleton,  163,  it  is  said,  that ''  albeit 
where  there  be  two  parceners  they  have 
moieties  in  the  lands  descended  to  them,  yet 
are  they  both  but  one  heir ;  and  one  of  them 
is  not  the  moiety  of  an  heir,  btit  both  of 
them  are  but  umu  hares,**  In  Comyn's  />i- 
geHf  tit.  Parceners,  A.  3,  it  is  said,  **  Parce- 
ners liave,  till  partition,  one  entire  free- 
hold ;  and  therefore,  if  lands  descend  to 
several  dauffhters,  the  pr€ecipe  lies  against 
diem  all."  With  respect  to  heriots,  they 
are  not  due  irom  the  successors,  but  from 
the  executors  of  die  deceased :  and  to  endde 
the  lord  to  an  heriot,  it  must  appear  that  the 
tenant  died  seised.  In  Kitchen  en  CouriSf 
tit  Heriot,  it  is  said,  '^  If  husband  and  wife, 
and  their  son,  are  seised  for  their  lives,  the 
remainder  to  their  son  in  tail  after  the  death 
of  the  husband,  the  lord  shall  not  have  an 
heriot,  for  he  was  not  sole  seised ;"  and  he 
states  34  £dw.  S,  where  it  is  said,  **  if  one  do 
not  die  sole  tenant,  there  shsil  be  no  heriot 
paid."  The  decision  in  Attree  v.  ScuU  was 
founded  on  a  passage  from  FUgherberfe 
AbridgmmU;  tit  Heriot,  pi.  1,  where  it  is 
said,  **  If  my  tenant,  who  holds  of  me  by 
an  heriot,  alien  parcel  of  the  land  to  another, 
each  of  them  is  chargealde  to  me  with  an 
heriot,  for  it  is  entire ;  and  if  the  tenant 
purchase  •  the  land  again — ^yet,  if  I  were 
seaed  of  the  heriot  by  another  man,  I  shall 
have  of  him  (the  tenant)  for  each  porikm  an 
heriot."  That  does  not  warrant  the  infe- 
rence, that  the  alienation  of  an  undivided 
portion  of  the  same  land,  diat  afterwards 
comes  back  to  the  person  who  has  the 
other  pordon,  must  govern  such  a  case  as 
the  present  In  an  anonymous  case,  3  Leo- 
nardy  13,  it  is  said,  that  coparceners  are  but 
one  tenant  to  the  lord ;  and  in  Doe  d.  Bear' 
nett  V.  iTeoi,  (12)  where  A  died  seised, 
leaving  two  infant  daughters  by  differait 
venters,  it  was  hdd,  that  an  entry  by  the 

(If)  7  Term  Rep.  366. 


mother  of  the  youngest,  as  her  guardian 
in  socage,  oonsdtuted  a  sufficient  seimn  in 
the  eldest  to  convey  the  descent  of  her 
moiety,  on  her  death,  to  her  heirs ;  and  the 
case  of  JTm^Mittf  V.  Btftf  (13)  shows,  that 
the  Court  was  extremely  unwilling  to  ad- 
mit a  mulHpHcadon  of  heriots ;  and  there 
are  no  entries,  in  this  case,  to  show  that 
it  has  been  the  custom  to  take  multiplied 
heriots  in  the  manner  contended  for  by  the 
plaindff.  With  regard  to  die  efifect  of  the 
re-union  in  this  case,  it  is  altogedier  dis- 
tinguishable from  that  of  Attree  v.  ScM^ 
which  was  decided  on  a  question  of  tenancy 
in  common,  and  therefinre  does  not  apply  to 
a  case  of  coparoemiry ;  and  it  is  only  neces- 
sary to  observe,  as  far  as  regards  the  case 
in  Fitzherhert^  that  it  is  stated  to  be  as  of 
Hilary  term,  34  Edw.  3.  There  is  no  such 
case  to  be  found  in  the  Year  Books  ;  nor  is 
it  abridged  by  Brooke,  It  is,  however,  re- 
ferred to  in  Talbofe  cajf,(14)  and  Bruertom^s 
case; {16)  but  there  is  no  mention  of  its 
being  in  any  other  work ;  and  these  two 
latter  cases  were  decided  on  the  aKenadon 
of  lands ;  and  if  the  doctrine  of  the  case  in 
FUteherhert  could  be  ittiiintained  to  the  extent 
now  contended  for,  it  would  not  only  afiect 
copyholds,  but  a  holding  by  knight's  service, 
according  to  the  compfion  law ;  and  if  a 
person  held  a  knight's  fee,  he  was  bound  to 
serve  for  fbrty  days.  But  suppose  he  held 
a  moiety  of  such  fee,  could  ft  be  said  that 
a  knight  should  serve  for  twenty  days ;  or 
a  quarter,  that  a  knight  should  serve  for 
ten  days,  and  so  on  ?  Although  it  has  been 
said  that  a  man  may  be  tenant  in  common 
with  himself,  as  in  the  case  of  a  bish<^ — 
yet  it  does  not  fdlow  that,  for  every  un- 
divided share,  a  party  holda  tii  eodem 
jure.  There  is  a  disdncdon  between  he- 
riot service  and  heriot  custom ;  as  the 
one  is  that  which  is  never  done  without 
spedal  reservadon,  and  is  seldom  reserv- 
ed upon  any  less  estate  than  an  estate  of 
inheritance ;  and  the  other  is  that  whidi 
is  never  done  upon  special  reservadon,  but 
is  charged  upon  some  particular  custom, 
and  is  merely  paid  upon  an  estate  for  lifo, 
or  for  years,  as  well  as  upon  an  estate  of 
inheritance ;  and  if  a  tenement  be  holden 
by  an  entire  ser^ce,  as  by  a  hawk,  or  a 

(13)  9  £ast,  185. 

(14)  8  R«p.  lOi. 

(15)  6  Rep.  1. 
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Jborsey  and  the  lonrd  purchases  a  part,  as  it 
»  his  own  acty  the  whole  seryice  is  extinct. 
But  it  is  otherwise  in  case  of  a  heiiot 
custom :  and  here  the  custom  isi  upon  the 
death  of  every  copyhold  tenant  of  any  he- 
riotaUe  tenement,  for  the  lord  to  take,  for 
heriots  in  respect  thereof,  so  many  of  the 
heasts,  which  were  of  such  customary  tenant, 
as  the  number  of  heriots  due  in  respect  of 
such  tenement  did  amount  to  at  the  time  of 
his  death ;  and  the  only  custom  found  was 
to  seiae ;  and  there  was  none  to  show  thai 
a  seisin  might  be  made  of  the  best  beasts ; 
and  consequently  the  plaintiff,  under,  the 
circumstances,  could  only  be  entitled  to 
two  heriots,  in  respect  of  the  premises  of 
which  the  late  Sir  Charles  Bunhury  was 
seised  at  the  time  of  his  death. 

Mr.  SeirfeatU  T^ddff  haying  been  heard 
JA  reply-— 

Cur.  ado*  vuti* 

Lard  Chief  JutOee  BesLr^T\uB  case  of 
Garlaad  v.  JehfU  is  an  action  of  assnmp* 
sit,  lor  money  had  mad  received,  which  was 
tried  at  the  sittings  after  Hilary  term,lft22, 
belbre  Lord  Chief  Justice  Dallas,  in  which 
a  verdict  was  found  for  the  plaintiff)  the 
damages  to  be  ascertained,  sabject  to  the 
opinion  of  the  Court  on  the  following  case. 
— ^It  will  not  be  neceaaary  for  me  to  state 
the  whole  of  the  case  ;  but  I  will  just  men- 
tion that  it  is  stated,  that  in  the  manor  of 
Weeks  Park  HaU,  in  the  county  of  Essex, 
there  are,  and  from  time  immemorial  have 
been,  divers  customary  and  heriotable  copy- 
hold tenements  of  inheritance,  held  by  the 
respective  tenants  thereof,  unto  them  and 
their  heira  and  assigns,  fay  the  rod,  and  by 
copy  of  the  court-rolls  of  the  said  manor, 
of  the  lord  of  the  said  manor  for  the  time 
being,  at  dbe  will  of  the  lord,  according  to 
the  custom  of  the  manor.    Then  the  case 
stales,  that  "  there  is,  and  from  time  imme- 
morial has  been,  a  custom  within  the  said 
manor,  for  the  lord  of  the  said  manor  for 
the  time  being,  upon  the  death  of  every 
copyhold  tenant  oi  any  customary  and  he- 
riotable copyhold  tenement  within  the  said 
manor,  to  have,  take  and  seize,  for  heriots  in 
respect  thereof)  so  many  of  the  beasts  which 
were  of  such  customary  and  heriotable  copy- 
bold  tenant^  at  the  time  of  his  death,  as  the 
number  of  henots  due  in  respect  of  such 
customary  and  heriotable  copyhold  tcne* 


ments  did  at  that  time  anouni  to.**  Then 
it  is  stated,'  that  it  was  the  custom  for  the 
lord  of  the  manor  to  take  and  seize  for  such 
heriots  the  best  beasts  of  such  tenant,  or 
such  as  the  lord  of  the  manor  shall  dect  to 
take  and  seise  as  the  hest  beasts.  The 
case  states,  that  in  the  year  178^,  Samuel 
Warren  was  a  copyhold  tenant  of  two  cus* 
tomary  and  herkicable  copyhold  -  tenements ; 
— *-then  the  case  sets  out  the  pedigree  of 
Samuel  Warren.  •  It'  appears  that  he  died 
seised  of  these  two.  tenements ;  that  he  had 
four  daughters,  Catherine,  Eleanor,  Mary, 
and  Ann ;  that  Catherine,  his  eldest  daugh- 
ter, had  a  daughter  named  Kitty.  It  ap- 
pears by  the  Degree,  that  with  reqwct  to 
.the  sisters,  all  of  them  died  without  issue 
«toept.Catherine,  and  6ial  these  sisters  each 
took  a  fourth  of  thccopyhold  premises.  It 
appears  by  thecase^  that  these  fourths  have 
descended  to  the  fomr  qhfldven  of  Catherine^ 
the  eldest  daughter ;  and  of  the  foiur  ehfl- 
dren  two  died  without  iasue.  The  whole 
of  the  property  is  now  vested  in  Sir  Charles 
Buhbury^  who  claims  under  Eleanor,  and 
a  gendeman  of  the  name  of  Erasmus 
Wanen,  who  claims  under  Kitty ;  they  took 
the  whole  of  tbe> shaves  froal  the  four  sistera* 
It  then  appears  that  these  aimers  died  at  dif« 
forent  times,  and  that  th^r  shares  vested  at 
different  times.  It  is  not  necessary  to  ad- 
vert to  all  the  other  circumstances;  but 
there  is  one  circumstance  which  I  must 
mention — it  is,  that  Eleanor  devised  her 
fourdi  to  Ann;  that  Ann  died  without 
issue ;  consequendy,  after  the  death  of  Ann^ 
the  four  shares  of  Eleanor  passed  on  to  her 
nieces,  and  consequently  Erasmus  Warren 
and  Sir  Charles  feunbury'  were  possessed 
equally  of  that  fourth  share.  I  advert  to 
this  circumstance,  because,  with  respect  to 
all  the  other  parts  of  this  property,  it  ap- 
pears that  they  have  descended  regnlairly, 
without  any  break  in  the^  descent,  from 
Samuel  Warren  to  Sir  Charles  Bunhury. 
With  respect  to  aU,  except  the  part  whidi 
is  g^ven  by  Eleanor  to  Ann,  Sir  Charles 
Bunbury  was  a  coparcener,  holding,  in  co- 
parcenary with  Erasmus  Warren,  by  regu- 
lar descent :  that  is  what  distinguishes  Uiis 
from  the  case  of  Attree  v.  Seuli^  to  which 
I  will  presently  advert.  It  appears  that 
they  held  equally  in  coparcenary  ;  but 
thou^  they  held  in  coparcenary,  the  pro- 
perty was  severed  by  the  will  of  Eleanor, 
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diereibre  ihej  were  oopnrbeaera,  takiag 
under  lenents  in  ceinmon»  at  la  this  part  m 
ihe  estate ;  they  were.oo{ia»eeiiera  of  all  the 
ntbera  in  regular  deaoeilu  Theveforey  if 
lAUne  Y.  Seuit  be  good  law,  it  is  quite  dear 
that  the  kotd  of  the  manor,  on  die  death  of 
SirCfaariesBuBbury,  would  be  entided  at 
leasttafour  iwriots ;  but  if  it  is  not  good 
fawt  I  and  it  is  the  opinion  of  the  €bi|rt  it  is 
Bot^-**-tben9  on  the  rewmuon  of  the  .esiate» 
onljr  two  heriota  are  due.  •  The  Court  are 
of  opinion  that  only  tmo.  are  due;  for 
diough.  during  the  pcnod  that  these  estates 
were  held  by  different  persons  di£Eerehthe^ 
riots  were  payable  by  each,  yet,  when  they 
•re  united,  only  one  heriot  for  each  estate  is 
payable*  It  appeaia  that  there  are  two 
estates-HMie  containing  nine  acres,  and  the 
flither  ten*.  For  these  two  estates  two  he- 
riots  ilnre  paysble  in  Sanuiel  Wanen^ 
Mmei  and  two  axe  psgpbla  at  present*  I 
bare  stated  that  flmre  is  a  dedaion  of  the 
Court  of  King's  Bench  in  oppontion  to  the 
opimon  we  have  formed*  Undoubtedly 
we  entertain  great  respect  for  any  dedaion 
of  the  Court  of  King's  Bench*  partieukrW 
when  such  a  person  as  Lord  EUenbooough 
prasided,  and  when  the  btech  was  filed  by 
the  learned  Judges  who  sat  at  the  time  the 
case  of  jiUreev^  JSeaU  was  decided :  but  it 
has  been  our  duty  to  examine  the  grounds 
on  wbidi  that  decttion  was  given ;  and  after 
a  mature  and  an  attentive  considemtion  of 
these  ^und8»  we  are  sludsfied  the  Conrt 
was  misled  by  a  case,  to  which  I  shaUoaM 
Mw  attention  of  the  Court :  that  is,  the  case 
in  Fitstherberi*§  Abridgment.  If  that  csae 
ought  to  have  no  weight,  then  litde  atten^ 
tion  is  diie  to  the  case  founded  on  the  aa> 
ihori^  0^  that  decision.  It  will  be  neces^ 
aary,  in  the  oonsideFation  of  this  case,  to  see 
how  copyhold  tenures  arose  in  this  conntty  : 
^y  anpeaar  to  have  grown  outof  a  state  of 
pune  viUeinage^  There  is  no  doubt,  that  in 
the  early  periods  of  our;  history,  not  only 
the  estate*  but  the  personal  property  of  the 
viUein,^belonged  to  the  krd.  It  is  said  in 
Bracton^  and  the  bocdc  called>iF%toi  thai 
heriflta  are  ex  gratia;  but  it  is  difficult  to 
conceive  how  £e  doctrine  of  eKgraltti  oeuM 
be  Milled  to  the  time  Lam  speaking  of,  for 
the  vulein  was  6nly  giving  to  the  lord  thai 
which  he  miafat  at  any  time  take,  for  hfa 
eatate  was  hekl  not  only  at  the  wiU  td  tiw 
lordf  but  the  personal  property  of  the  vil> 


lein  waa  the  property  of  the  lord.  It  is 
probd^e,---lhottgh  this  is  mere  oonjectnre, 
for  the  histoTy  of  heriots  is  so  obscure, 
that  it  is  impowible  to  aaoertain  how  they 
-originated,  and  ther^re,  what  I  am  about 
to  say  is  merely  conjecture ;— bat  it  is  pro- 
hable,  that  henols  weie  <Nr^nally  nothing 
more  than  the  gifW  which,  in  a  rude  state 
of  society,  a  person  in  an  infttidr  situation 
of  life,  on  approadnag  onle  of  a  snperior 
aitnatioir,  alwayi  otfbred*  We  know  that 
in  many  eomitries,  where  knowledge  and 
civilisation  have  not  made  the  progress  they 
'lunre>  in  this  happy  eoMtff^  an  inforior  per* 
son- cannot  approach  a  superior  withent  the 
ofi^  of  a  .present*  It  has  ocourved  to  us 
that  tenets  were  a  species  bf  tribute  the 
tenant  offered  to  the  lofd  at  the  time  he 
apprbaahed  hjm»  In  order  to  secure  his  pro- 
tecdon,  and  to  pray  of  the  lord  to  confer  on 
him  the  inter^t  whiiSh  had  been  determined 
by  the  decease  of  his  former  tenant.  Mr. 
Jusdoe  Blaakstcaie  traces  the  ri^l  of  a  lord 
loehis  beriot  to  a  more  iidvaneed  period  of 
society ;  but  thou§^  He  does  not  use  the  word 
jbribute,  he  uaes  the  word  doiuidon.  In  t 
Blaekstiimi  i^d,  it  is  stated,  diis  payment  waa 
originally  41  voluntary  donationr  or  gratoitoua 
legacy  of  the  tenant,  periuips  in  ackaow<» 
kdgment  of  las  having  been  raised  a  degiae 
above  viUeinagei  when  all  his  goods  and 
diattels  were,  quite. at  the  mercy  of  the  lonL 
But  wfaatevttr  the  situadon  of  a  copyholder 
might  have  been  at  the  eairly  part  of  our 
history,  custom  has  now^oonfinned  thdr  in- 
terest as  tenants,  and,  diis  saaoe  custom  has 
confirtned  and.  establiBhed  the  rightt  of  the 
law.  This  alteradon'  has  been  broo^t 
about  by  no  statate.  The:  statutes  to 
which  we  refer  with  so  much  satisfaction^ 
have  oidy  secured  thc'Tights  of  mn  already 
free;  It  is  to  kf^ers  in  Wcatmfaster  HaU, 
(and  I  speak  it  with  pride,)  that  slaves^— for 
such  was  die  state  of  men  in  pure  vHleini^ 
^~*are  mdebted  for  the  'permanency  of  thor 
property,  and  for  diat  we^ht  in  socie^ 
winch  permanency  in  property  has  confer* 
red  upon  them.  It  is  by  the  establishment 
of  the  customs  seferabJe  to  copyholds,  as 
establisfaed  in  txmtts  of  justwe,  thsi  diis 
permanent  interest  {lasphtced  copyholders 
m  the  l^cnppy  aitusdo^  in  which  th^  are  now 
found..  Tl»  copyholder  laaw  has  a  penna^ 
nent  interest  in  his  estsibe  as  long  as  he  per* 
fonas  Ua  services,  and  thi  lord  hfu  cotain 
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f  iffhtS'  and  dues ;  and  as  long  as  the  copy- 
holder perfornns  his  servioes,  and  pays  the 
dues*  he  has  the  same  permanent  interest  in 
bis  estate  as  if  it  were  freehold.  I  have 
stated,  that  the  heriot  was  the  species  of 
tribute  which  tlie  heir  paid  on  the  death  of 
his  ancestor.  It  was  the  heir  alone  who 
tendered  it ;  he  gave  but  one  tribute — one 
beast,  whidi  would  probably  be  his  best 
beast.  What  was  the  condition  on  which 
the  permanent  grant  was  made  to  him  ?  It 
was,  that  he  should  tender  to  the  lord  one 
beast  or  one  chattel.  It  may  be  asked,  if 
the  property  was  separated  into  different 
tenements,  was  the  lord  to  wait  till  the  death 
of  all  the  tenants,  for  one  heriot  ?  No ; 
of  necessity,  the  instant  the  estate  became 
{separated,  there  were  separate  heirs,  and 
efich  heir  paid  hia  tribute*  While  the  estate 
continued  in  severalty,  in  order  that  the 
tord  might  not  lose  his  risht,  ea(;h  person 
having  a  separate  interest  bad  to  pay  a  se- 
-parate  tribute.  Without  this,  in  the  divi- 
sion of  the  property,  the  lord  would  have 
lost  his  rights ;  for  services  which  were  ca* 
pable  of  severance  were  considered  dif- 
ferently :  but  these  being  iiicanable  of  seve- 
rance, while  the  estate  was  held  in  severalty, 
from  the  necessity  of  the  thing,  multiplied ; 
but'  the  moment  the  re-union  took  place 
the  necessity  ceased,  and  the  lord  was 
jjaced  in  the  same  sitviation  as  when  the 
grant  was  first  made ;  that  is,  he  was  only 
entitled  to  one  heriot.  liOoking  to  the 
principle  and  plain  common  sense  of  the 
thing,  and  that  which  is  due  to  justice,  it 
seems  to  be  clear,  that  since  the  re-union  of 
thejproperty,  the  right  of  the  lord  to  those 
benots,  which  he  had  while  the  estate  was 
separate,  ceased,  and  that  only  one  heriot 
was  due.  I  would  make  another  observa- 
tion, which  is  confirmed  by  Mr.  Justice 
Blackstone,  and  every  one  who  has  written 
upon  the  subject,  that  the  rule  as  to  copy- 
holds is  this : — that  the  fines  and  other  claims 
pf  the  lord  are  not  to  be  carried  to  such  an 
extent  as  wovdd  work  the  disherison  of  the 
copyholders.  It  will  be  found,  when  we 
come  to  consider  this  case,  that  if  this  mul- 
tiplication of  heriotrservices  and  fees  was 
to  take  place,  it  would  work  a  disherison 
of  the  estate ;  it  would  make  his  estate 
what  civilians  call  damnosa  karediUu.  Here 
are  bpt  nineteen  acres  in  all,  and  the  heriots 
claimed  are  nearly  to  the  amount  of  as  many 
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hundred  pounds.  It  therefore  may  be  fairly 
stated,  that  in  this  particular  case,  if  the 
lord's  claim  can  be  supported,  it  will  operate 
to  the  disherison  of  the  heir.  Now,  19  that 
fit  ?  We  know  there  is  another  case,  where 
a  Court  of  Westminster  Hall  has  limited 
the  right  of  the  lord,  because,  if  he  had  a 
right  to  claim  as  much  as  he  pleased,  such 
claim  would  have  worked  a  disherison.  We 
know  that  formerly  copyholds  were  held 
wi^  fines  uncertain;  but  the  Court  have 
said  to  the  lord — "  No !  you  shaU  not  take 
what  you  please,  it  shall  be  limited ;  you 
shall  only  be  entided  to  two  years'  pur- 
chase ;  because,  if  you  take  just  as  much  as 
will  satisfy  your  cupidity,  you  may  compel 
the  heir  to  surrender  the  estate  into  your 
hands;  therefore  we  will  impose  our  re- 
straint on  you."  Upon  the  same  principle 
we  must  restrain  the  claim  of  heriots,  that 
these,  and  the  fines  and  fees  due  to  the 
steward,  may  not  exceed  the  value  of  the 
property ;  therefore,  consistently  with  prin- 
ciple, it  seems  to  me  impossible  that  the 
ri^t  of  the  lord  can  be  carried  to  the  ex- 
tent contended  for,  and  that  neither  justice 
nor  law  give  the  lord  more  than  was  origi- 
nally due  to  him  as  the  condition  of  his 
CL  There  is  very  little  authority  to  be 
d  on  this  subject.  There  is  one  case, 
or  I  should  rather  say  an  opinion,  entitled 
to  great  respect,  considering  the  person  by 
whom  it  was  pronounced,  which  was  refer- 
red to  by  me  in  my  argument  in  the  case  of 
Atiree  v.  SaUt — I  mean  the  opinion  of 
Lord  Coke  in  his  Copyholder,  section  bQ  : 
•— "  If  two  several  copyholders  join  in  a 
grant  of  their  copyhold  by  one  copy,  or 
if  one  copyholder,  having  several  copyholds, 
granteth  them  by  one  copy,  yet  the  grantee 
shall  pay  several  fines,  for  they  shall  enure 
as  several  grants." — Now,  that  is  hke  this 
case.  Samuel  Warren  had  two  copyholds, 
and  if  he  had  made  a  grant,  the  lord  would 
have  been  entitled  to  two  fines.  The  words 
in  the  next  paragraph  are — "  But  if  two 
joint-tenants,  two  tenants  in  common,  or 
tenant  for  life  and  he  in  the  remainder,  join 
in  the  grant  of  a  copyhold,  one  fine  only  is 
due,  and  it  shall  enure  as  one  grant  only : 
so,  if  a  surrender  be  made,  and  after  a  com- 
mon recovery  is  had  by  plaint  in  the  nature 
of  a  writ  of  entry  in  lepost,  for  the  better  as- 
surance, one  fine  only  shall  be  paid :"  this 
will  be  found  in  sec.  56.     Now  it  appears 
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to  roe  that  thb  is  directly  in  point :  and  if 
Lord  Coke's  opinion  is  right — that  if  two 
tenants  in  common  convey  their  interest, 
only  one  fine  shall  be  paid, — ^must  not  the 
estate  be  considered  as  imited  for  ever  ?  If 
there  is  no  more  than  one  fine  paid,  upon 
what  pretence  can  there  be  said  to  be  more 
than  one  heriot  due  ?  If  this  opinion  of 
Lord  Coke  is  warranted  by  law,  it  appears 
to  me  to  be  a  decisive  authority  in  favour 
of  the  judgment  we  shall  pronounce  ;  but 
I  know  it  has  been  said,  that  Lord  Coke 
in  this  case  must  be  mistaken,  for  in  the 
margin  is  a  reference  to  Cokeys  Reports^ 
Vol.  4.  fol.  27,  6. ;  and  upon  referring  to  the 
P^g^i  y<>u  find  nothing  to  warrant  nis  opi- 
nion. I  have  looked  into  the  Report,  and 
the  observation  is  correct ;  but  it  will  b& 
found  that  the  same  observation  will  apply 
to  cases  that  are  relied  on,  on  the  other 
side.  It  appears  to  me  that  the  reference 
was  not  made  by  Lord  Coke,  but  that  it 
has  been  introduced  by  some  ignorant  edi- 
tor, who  fancied  somethingconfirmatory  of 
the  opinion  in  4  Coke.  The  fact  is,  that 
Lord  Coke  had  no  authority  for  what  he 
states ;  but  I  am  afraid  we  should  get  rid 
of  a  great  deal  of  what  is  considered  law  in 
IVestminster  Hall,  if  what  Lord  Coke  says 
without  authority,  is  not  law.  He  was  one 
of  the  most  learned  lawyers  that  ever  pre- 
sided as  a  judge  in  any  court  of  justice ;  and 
what  is  said  by  such  a  person  is  good  evi- 
dence of  what  the  law  is,  particularly  when 
it  is  in  conformity  with  justice  and  common 
sense.  Opposed  to  this,  as  1  have  stated, 
is  the  case  of  Attree  v.  ScvUU  I  shall  read 
the  judgment  given  in  that  case,  because  I 
think  I  can  answer  every  part  of  the  rea- 
sons and  authority  on  which  it  was  decided. 
It  was  an  action  brought  by  the  steward  of 
a  manor  for  fees,  and  though  the  copyhold 
tenement  was  but  small,  it  appears  the  stew- 
ard was  not  content  with  64f.,which  was  paid 
into  court,  but  demanded  a  larger  sum — I 
think,  more  than  the  value  of  the  estate.  I 
wonder  the  learned  Judges  did  not  pause  at 
this  circumstance,  and  consider  whether  it 
was  possible  that  a  custom  for  a  steward  to 
make  such  a  claim  could  be  good  in  point 
of  law.  In  that  case,  the  Court  considered 
the  right  of  the  steward  as  standing  on  the 
same  foundation  as  tlie  rights  of  the  lord. 
The  question,  says  Lord  £llenborough,  in 
thia  case,  as  stated  by  the  plaintiff's  cotui'- 


sel,  simply  amotmts  to  this  : — ^Whether,  if 
two  persons  hold  a  copyhold  as  tenants  in 
common,  and  the  one  surrender  his  moiety 
to  the  other,  and  the  other  be  admitted,  he 
shall  hold  the  land  in  respect  to  the  lord 
and  the  steward,  for  the  purpose  of  fines 
and  fees  on  admittance,  as  one'  tenement  or 
as  two.  Then  he  goes  to  a  part  to  which  I 
beg  particular  attention  : — '*  It  has  been 
settled,  so  long  ago  as  the  time  of  Edward 
3.,  that  if  my  tenant,  who  holds  of  me  by  an 
heriot,  alien  a  parcel  of  the  land  to  another, 
each  of  them  is  chargeable  to  me  with  an 
heriot,  for  it  is  entire ;  and  if  the  tenant 
purchase  the  land  again,  yet,  if  I  were 
seised  of  the  heriot  by  another  man,  I  shall 
have  of  him,  the  tenant,  for  each  portion  an 
heriot :  this  doctrine  is  to  be  found  in  FUz* 
herberfs  Abridgment^  tit.  Heriot,  pi.  1."  It 
is  quite  dear,  that  the  noble  and  learned 
Judflre  did  not  look  at  the  case  to  which 
FUzherbert  refers  for  his  authority ;  if  he 
had,  he  would  have  found  that  there  was  no 
such  case.  He  proceeds  :  "  and  from  thence 
it  follows,  that  if  an  estate  holden  by  indi- 
visible service  be  divided  and  holden  in 
severalty,  and  afterwards  by  the  act  of  the 
parties  shall  come  into  one  hand  again,  the 
services  which  were  multiplied  sliall  con- 
tinue to  be  payable,  not  ais  for  one  tene- 
ment, but  for  each  portion  respectively — 
that  is,  as  for  distinct  tenements — ^and  that 
they  do  not  again  become,  in  respect  of  the 
lord,  one  tenement."  His  Lordship  says — 
**  The  defendant's  counsel  did  not  in  his 
argument  insist  that  this  might  not  be  so,* 
(if  I  did  not,  I  did  not  do  my  duty  upon 
that  occasion,)  "  where  parcel  of  a  tenement 
has  been  aliened  and  holden  in  teveraUji ; 
but  insisted  that  this  case  differed,  as  it  is 
the  case  of  an  entire  tenement  having  been  for 
some  time  holden  by  several  persons  in 
common^  and  not  in  severalty,  and  afterwards 
coming  into  one  hand  by  a  conveyance  to 
one  of  such  tenants  of  the  interests  of  the 
rest;  contending,  that  a  conveyance  by  a 
number  of  tenants  in  common,  is  not  die 
conveyance  of  distinct  estates,  but  of  one 
estate.  But  to  this  we  do  not  assent.  Te- 
nants in  common  are  they  who  have  lands 
by  several  titles — each  having  a  several 
freehold,  but  with  an  undivided  occupa- 
tion— and  every  one  of  them  shall  do  seve- 
ral services  and  several  suits,  and  one  of 
them  maf  enfeoff  the  other,  for  there  is  no 
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privity  between  them."  Here  his  Lordship 
refers  to  a  passage  in  Brooke's  Ahridg' 
mentf  in  order  to  show  that  one  tenant  may 
enfeoff  another ;  then  he  refers  to  the  case 
ot  Fisher  v.  H^igg,  where,  he  says,  one  of  the 
arguments  of  Lord  Holt  against  constru- 
ing a  surrender  of  a  copyhold  to  A,  B,  and 
C,  equaUy  to  be  divided  between  them,  as 
creating  a  tenancy  in  common,  was  accord- 
ing to  Uie  report  in  P.  Wms.  21 — ^**  that  by 
such  construction,  instead  of  one  copyhold 
estate,  and  one  fine  and  single  service,  there 
would  be  five  several  copyhold  estates,  amd 
as  many  fines  and  services/* — There  is  no 
doubt  that  is  the  case  as.  long  as  they  con- 
tinue in  common ;  but  I  am  surprised  it 
did  not  occur  to  his  Lordship,  that  the 
argument  of  Lord  Holt  cannot  be  pressed 
further.  There  is  nothing  in  any  book,  or 
in  any  modem  treatise,  that  goes  the  length 
of  showing,  that  when  the  estates  are  again 
united  the  heriots  continue  to  be  paid ;  then, 
his  Lordship  adds — "  As  to  the  authority 
pi  Lord  Cohis  Copyholder,  sec.  56.  we  think 
there  must  be  some  mistake  in  the  printing 
— the  page  referred  to  in  4  Coke,  27,  6. 
being  silent  as  to  any  such  subject.'*  (I 
have  already  made  the  observations  that 
occurred  to  me  on  that  subject.)  *Then  he 
says,  tliat  "  though  the  law  is  certainly  as 
there  laid  down  as  to  joint-tenants  and 
tenant  for  life,  and  remainder-man,  yet  it 
may  be  well  doubted  as  to  tenants  in  com- 
mon who  have  several  estates ;  '*  and  then 
he  mentions,  that  "  in  Plowden,  140,  it  is 
laid  down,  that  U  two  tenants  in  common 
grant  a  rent  of  20«.,  it  shall  enure  as  seve- 
ral grants."  Undoubtedlv  that  is  the  law — 
it  is  the  grant  of  several  persons — though 
what  Flowden  says  is  no  autliority  ;  nor  is 
it  in  this  case  the  opinion  of  any  Judge,  but 
it  is  only  the  argument  of  Serjeant  Qitline. 
Unquestionably  it  does  enure  as  several 
grants,  for  it  is  an  interest  that  passes  from 
two  people ;  but  although  it  does,  I,^k,  does 
it  follow,  that  when  the  grant  has  produced 
its  effect  by  conveying  the  estate  to  one 
person,  that  there  should  still  continue  to 
be  several  heriots  ? — It  is  a  non  sequitur,  into 
which  this  noble  person  has  fallen.  I  can 
find  nothing  to  support  this  doctrine — no- 
thing whatever  but  the  passage  in  FUzher' 
leriy  for  giving  the  fullest  effect  to  Plow^ 
den ;  and  considering  it  to  be  the  dicttm  of 
a  Judge  instead  of  die  argument  of  a  Ser- 


jeant, the  question  is — ^what  is  the  effect  of 
the  re-union  which  the  conveyance  occa- 
sions ?  Now,  let  us  see  whether  there  is 
any  deference  due  to  the  authority  of  the 
case  in  FitzherberL  To  avoid  any  mistake, 
I  have  copied  it  in  the  Norman  French, 
which  I  translate  thus  : — "  If  my  tenant 
who  holds  from  me  alien  parcels  of  his  land 
to  others,  every  one  of  them  will  owe  to  me 
an  heriot,  because  the  heriot  is  entire  ;  and 
if  the  same  tenant  purchases  back  again,  I 
shall  have  two  heriots  from  him  ; "  and 
Fitzherbert  says,  that  was  the  opinion  of 
Wyl.  and  Shard.  Fitzherbert  does  not  mean 
to  refer  to  the  Year  Books,  as  Lord  Ellen- 
borough  supposes ;  for  when  he  does,  he 
not  only  mentions  the  term,  but  the  year 
of  the  reign — as  Hilary,  34  Edw.  S, — but 
he  puts  a  figure  to  denote  the  number 
of  the  case  in  the  Year  Book.  Here,  there 
is  no  figure.  It  is  certainly  not  in  the  Year 
Books  which  have  come  down  to  us ;  for 
looking  at  the  Year  Books  of  Edw.  3.  they 
stop  at  tlie  30th  of  Edw.  3.,  and  they  do 
not  begin  again  till  the  38tli,  so  that  there 
is  no  Year  Book  for  the  34th  of  Edw.  3. 
It  may  be  said  that  Fitzherbert  was  posses- 
sed of  an  edition  which  is  not  accessible  to 
us ;  that  is  possible  :  but  we  have  looked 
at  the  Liber  Assizarumy  and  there  is  a  case 
of  the  same  name,  but  it  is  altogether  dis- 
similar to  this.  The  next  thing  I  have  to 
advert  to  destroys  the  case  altogether ;  it 
is,  that  there  were  no  Judees  living  in  the 
34th  year  of  the  reign  of  Edw.  3.  who  an- 
swer to  the  names  of  Wyl.  and  Sliard.  The 
only  Judges  I  can  find — ^and  I  have  looked 
into  Dugdale,  who  has  given  us  a  list  of  tlie 
Judges  of  the  Court  of  Common  Pleas, 
though  not  of  the  other  courts — the  only 
two  Judges  I  can  find  who  would  answer 
the  descnption  of  Wyl.  &  Shard,  are  Richard 
de  Wyloughby  and  John  de  Sharden.  Both 
these  were  dead  by  the  34th  of  Edw.  3.^ 
and  could  not  have  decided  that  case  in  the 
34th  of  that  reign.  I  find  by  the  Chronica 
JSerieSf  that  there  was  a  John  de  Wild,  who 
was  Chief  Baron  of  the  Exchequer  in  the 
34  Edw.  3. ;  if  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster  Hall  with 
John  de  Sharden,  a  Judge  of  the  Common 
Pleas ;  for  the  Exchequer  Chamber,  in  which 
the  Common  Pleas  and  Exchequer  Judges 
meet,  did  not  then  exist.  It  is  clear,  there- 
fore, that  there  is  some  great  mistake  as 
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to  that  case.  It  was  a  loose  note ;  prbba- 
bly  the  decision  of  a  Judge  at  Nisi  Prhis. 
It  will  not  be  found  in  any  one  book  of 
authority,  for,  if  it  had,  we  should  hare 
found  it  in  Brooke's  or  Rolle't  Abridgment, 
Vinery  op  Comvns ;  we  find  it  in  none  df 
these  ;  but  it  is  to  be  found  in  Kitchen  on 
Court Sf{16)  and  in  a  way  that  shows  it  was 
greatly  mistaken  by  Fitzherbert.  Let  us 
see  how  it  appears  there : — he  refers  to 
fftzherberi ;  he  thought  it  was  not  an  au- 
thority ;  and  he  stopped  short  at  the  point 
at  which  we  stop.  He  makes  the  tenants 
in  common,  while  they  coihtinue  in  common^ 
pay  several  heriots ;  but  he  goes  no  fur- 
ther :  bis  words  are — **  if  my  tenant  Who 
holds  of  me  by  a  heriot,  alien  a  parcel  of  hi6 
land  to  another,  every  one  of  them  shall  pay 
heriot,  for  that  because  it  is  entire.'^  Ther6 
the  passage  stops ;  there  is  not  a  word  imply- 
ing, that  u  they  are  again  united  they  shallpay 
more  than  one  heriot ;  he  refers  to  Tttzher" 
hert  only«  and  not  to  die  Year  Book.  Now, 
to  the  doctrine  of  Kitchen  we  subscribe, 
that  wi^ete  they  remain  in  severalty,  they 
must,  fbr  that  reason,  pay  several  heriots  \ 
but  the  case  goes  no  further :  it  gofes  as  fkr 
as  common  sense  and  law  will  allow,  and  then 
stops.  Fitzherhert*s  Abridgment  is  the  com- 

Jilationof  a  learned  Judge,  but  even  learned 
udges  may  sometimes  toake  mistakes :  and 
the  authority  on  which  the  case  of  Attret 
V.  Scult  depends  has  crept  into  F^zherheri^ 
and  is  not  supported  by  any  other  autho- 
rity. Undoubtedly  6very  respect  is  due  to 
an  ancient  decision,  when  from  time  to  time 
it  has  been  acted  upon  ;  vires  acqtmit  etauio. 
By  passing  down  a  series  of  years,  and  be- 
ing from  time  to  time  tedogni^ed  by  every 
writer,  ancient  decisions  acquite  a  degree  of 
authority  which  does  not  belong  to  modern 
decisions — ^not  for  beinff  more  consistent  with 
justice,  but  that  they  have  die  sanction  of 
time; — ^but  no  such  authority  belongs  to 
this  6ase,  for  it  is  quoted  but  once  cmring 
all  the  dme  since  Fitzherbert,  and  that  quo- 
tation destroys  its  authority,  and  is  not 
confirmed  by  the  authority  of  any  learned 
author  who  has  asnce  Written  on  the  law. 
Instead,  therefore,  of  beih^  an  ancient  case 
entided  to  wei^t,  it  is  entided  to  none  at 
all :  die  authority  of  it  is  destroyed,  ^d  it 
is  impossible  but  tfaatdi6  diligent  professors 
"df  thfc  law  who  have  wirittcn  on  the  subject 
(16)  P.  te9. 


w6uld  have  admitted  it ;  or  that  it  sfaouljt 
have  beeki  quoted  by  Kitchen,  as  he  has 
quoted  it,  if,  up  to  me  extent  of  Fitzher- 
bert, it  had  been  endded  to  be  considered 
as  an  authority.  We  must  apply  the  con- 
trary of  the  rtile, — and  sdy,  diat  the  re- 
moteness of  the  ca^,  histead  of  strength- 
ening, Weakens  its  aud^ority.  I  have  stated 
^at  the  books  ifumish  us  widi  no  other 
authorides  to  guide  Us ;  afid  unless  we  are 
compelled  by  audiority  to  say  that  this  h 
law,  I  fbr  one  wiB  nev^  say  so ;  ibr  instead 
of  doing  whut  has  been  done  by  our  prede- 
cessors— ri^uhely,  ^vitig  stabuity  to  thfs 
species  of  tnter^t,  ana  doi^  mat  Ivhidk 
would  ooAftr  a  b^n^^fit,  by  raising  a  dass  ot 
people  from  slavery  to  md^pendenoe  and 
opulence,  and  oontequendy  to  ropeeta- 
bility  and  power ; — ^instead  of  giving  su- 
bility  to  the  interest,  and  enhtoing  the 
rights  of  die  copyholder,  We  shokild  be  ^ta- 
liGshing  a  rnte  which  would  destroy  thefar 
estates  :  U^ess  compe&ed  by  tmdiorit^,  I 
will  not  do  diat  After  the  greatest  dili^ 
^ence  in  our  researches,  we  ban  find  no 
oth^  authority  to  inurTaht  tfate  doctrine  in 
the  case  of  Attree  v.  tSeuit.  Unless  we  saw 
diat  that  c&se  ^tood  on  a  Mah  IbundadOn; 
we  should  bave  been  mU6h  embiitrassed  b^ 
St  We  see  die  only  ground  op  vfhicb  it 
rests,  and  we  find  it  cittinot  be  knpported. 
We  find,  that  if  the  learned  judges  had  en- 
deavoured to  trace  the  cade  in  FU:^erbert 
to  its  source,  they  would  have  setm  it  had 
ilo  solid  fi>undatiOn.  Tliere  is  tiodiing  ob 
which  it  can  stand,  and  therefore  i^e  have 
ho  di^lculty  in  deciding  again^  it.  lliis  has 
been  argued  as  a  question  of  general  copy- 
hold law :  if  the  jury  had  foimd  that  there 
W2|s  a  custom  of  this  kind  widiin  the  manor, 
and  it  had  been  put  to  us  to  say  whether 
the  custom  was  good  or  not,  perhaps  we 
might  have  been  of  a  didbrent  opinion.  It 
is  not  necessary  to  s&y  what  oUr  opiniofii 
would  have  been,  lliere  is  no  costom  mnnd, 
that  on  a  re-union  the  multiplied  heriots  are 
to  be  paid.  It  has  been  discussed  as  a 
quesdoh  of  law,  abd  we  aire  to  s^y  whedie^ 
without  any  eustotn  beii^  ifound,  it  is  dte 
necessary  le^al  cbnseouttuo^,  dmt  Wbeii  tb 
estate  has  been  divided  ttdd  ^igafin  te^imited, 
all  die  heriots  are  to  be  j^Miid  kilter  tbt  re- 
iituofa  6f  the  sevetsl  estttes  tfakt  w^lts  paSA 
Whilst  it  wail  ftivfded ;  we  iay,  there,  ii^  nb 
such  laW— 'no  such  doetrih^ ;  ourjiiiltP^ifeia 


TltlKITT  TERM,  Itit^. 
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Ihenelbve  fe^  tkiit  two  lieriou  o«ly  Urd  pAy* 
able,  notwithstxndiAg  tb»  temney  in  c0i»* 
Mon  dun  lidis  iniertened  m  the  passagt  of 
thi«  propef  t J  down  to  Sir  Chairkt  Btmlmryi 
and  we  ere  of  nKfrikilon  thM  oniy  two  hotioit 
were  payable  on  his  ddath. 

My.  JwBitoe  Purk.*^Tht  verdict  umMt  bo 
entered  fiir  tike  reha^  of  tho  two  firsi  h^ 
nott,  lit/.  li«. 


ttA  I    » 


1 


MK^oM^  »;  i4ovHa«d« 


June  19. 
M^%ire  the  fMnl^  and  S^ewAtim  ran  m 

ptoMiHg  horses  fir  Ontf  fatt  of  the  ^N)tiA, 
und  iht  Ua$er,  far  mMlwr ;  and  thi  jmffkt 
^  iodh  pa¥if  wei^  tak^kMd  ^leeonUng  fb 
ihB  nmiher  tf^Utikk  k&mt  WHtt ;  ^md  lAir 
plakMff  nee^Md  tk^fdrn'^oftke  pii»)ieHget% 
wid  g(W6  a  we&klf  utcMia  ttmtoft^  4ke  dit- 
findani  t-^Held^ 4kea the  fMrtitff'undd^^ 
data  tkre  pa/mn^n;  and  ihai^  h^  aH  4H^im 
by  theftjfftier  agakut  thttlaikfp^  ufm$  a  Hfo^ 
¥atie  tfafuacHoh,  he  <mUd  nM  utt^a  htddmoe 
i^kh  had  heetk  deehn^ed  iabeiiUtt&ilkiiipfm 
iueh  n^Uy  itdcmam. 

Thift  #&s  an  aetkm  Aw  ^  tise  flAd  Oficit- 
pation  of  i^bl^s. 

jPAffti— General  issue. 

At  the  trild  bei^  Lofd  Chie^  JudUcO 
Best,  atGuUdhdl,  kt  the  sittings  ii^ef  iant 
tertn,  it  appe^ed  th^t  thie  plamtiff  and  6t^ 
i^dant  had  been  engaged  as  the  proprietor 
t>f  a  stage  eotteh»  yenning  from  Bath  to  Lon^ 
don ;  that  each  ran  the  eoatih  b  certain  pkH  df 
the  jouftiey^-^tlie  plaintiff  finding  borfees  fbt 
fHs  part  of  the  road,  and  the  defthdant,  M 
the  other  part ;  that  the  plaintiff  received  Ch6 
whole  profits  of  the  coach,  and  proportioned 
them  to  himself  and  the  defendant,  accord- 
ing to  the  distance  whidi  each  ran  it ; — that 
the  accounts  (which  contaiQed.a  statefoent 
of  the  weekly  receipts  and  disbursements,) 
were  made  out  by  the  plaintiffS  derk,  and 
vent  to  timdefetidameintvy  woek.  The^- 
fbndMtt  gave  in  thcso  ac6c](unts  to  ^ifidtaDOt 
of  «  sek^%  by  whii^it  ApjptoiM  dttisvtbem 
mas  d  balaiide  da^  to  ml,  toBoumipg  tt 
226^  But  a  witness  for  the  plaintiff  proved, 
that  there  were  oAoc  wJOoiMifl  between  him 
and  the  defendant ;  and-  Utet  no  final  ac- 


eoianil  had  be**  settled  or  A^usied ;  and 
ebero  was  no  evidence  to  skw  thsii  th% 
pkLMliff  had  promisad  to  pay  the  defendant 
liie  bdaneo  m  qnesiion*  His  Lordship  was 
ef  opinion,  that  tike  weekly  accouoio  oo  lbr« 
nslMd  could  not  bo  used  by  die  dsl^dant 
an  evidoMO  of  a  setMaff,  there  b^ng  no  final 
balanee  straok  ^  and  ho  directed  Uie  jofy 
to  Bad  a.vo#dict  fbr  the  plaintiff,  kft  the 
sniDMit  of  the  tttnt  dne.  Ltaivet  howoveri 
•mm  givon  to  tho  deiMdant  to  move  to^  sot 
k  isMe,  and  oatet  a  voflSuitr 
•  Mr.  BetfoMit  Peil  now  appMsd  a«eoid^ 
agly,  and  oabnittod,  that  no  paritiorsMp 
osuMd  bocwoon  tho  pMitiiraiid  dolbnd^n 
in  tlMi  goiieial  <MffMetns  ct  tho  ooodi ;  and 
that  if  tboro  ^M^  tho  aotoortUB  had  booAset^ 
lied;  inohhorof^whMicasos  dMywoteerl* 
■hnao  of '*BOft^o<li,ei^iiii,aliiioiigh  oi  between 
sho  pubtto  flod  ptoptfiotoro  of  a  strtgo  ooac^ 
tko  pWntiff  Md  defiMdimt  itiigbt  be  pian^ 
nan  «imI  joibdy  fospsmbls ;  yet  in  Btitte^ 
v.Hmmm  {\)  it  wns  beldi  that  if  severtd 
^persona  torse^  widi  hoiMS,  the^  so^nd 

Sopeny,  tho  »et«rid  ott^s  of  a  coaeh,  ni 
0  gensM  ptniis  of  whioh  they  am  pttff«» 
neto,  tlioy^af 0  Hot  aH  joinily  liable  fbt  goodo 
Iwaisbed  Id  one  pAitntr^  fol*  the  Me  of  tiro 
liorsfB  dfswiflg  tfio  ooach  lAong  Ino  pmt  of 
tfaofoid%  So  hero,  lAio  pkintiff  and  delc»i«i 
doat  msM  not  poivi^s  in  die  general  profks 
of  tho  C6tMrtti  as  Uiey  hid  separate  ihter* 
ostSk  and  divided  the  ptt>(lte  and  loss  ao* 
eording  to  the  distance  each  van  the  coach; 
Thn  COBO  of  Cetpe  v.  j&^(:r)  is  deei^ve  to 
dioW)  that  to  ooosticmo  a  ]^aHMership  tiiene 
Mttit  bee^oomtouhioftof  pn>fk  and  loss: 
and  h^ye^  sn  the  plttini^ff  and  defendant  had 
sopttrato  interests,  and  the  fomata  had  all 
tho  profits  d£  t^  ttoncem  in  MS  own  hands^ 
tho  V^AAy  acooimts  ttmt  f6  the  defendant 
ttitnt  bo  looksd  upon  m  an  tc^nttnent  of 
Ao  goneiNd  aiseount.  AitiM^it^theve  might 
ha^o  boon  other  SNM^ounts  b^Kween  the  plains 
dff  and  dofendknt ;  if  they  had  becsi  pro« 
due«d,  thoy  might  akb  have  boeninfkvonr 
df  the  latte^  In  Stmih  v.  Batrmf  (S)  Mr; 
Jttstitte  Btttlsr  said,  ^one  paltner  cannot 
fooovor  n  Sum  of  miMiey  nfteeived  by^ 
ochitt^'unlstos,  on  ^  Mkince  sitnek.  that  Mim 
be  tbmd  doeib  him  «done  s*'  ona  heM,  b6 
tho  |iMdnotion  of  tfaO'  aieeoMl8,'«5dfi  vp^ 

(1)  2taunt.49.  ^  ' 

(S)  1  H.  Bla.  43. 
(3)  STenoKe^.«^. 
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peared  tobediiefrom  the  plamtiffto  the  de- 
fendant ;  andaa  they  contained  the  reoeipis 
on  the  one  aide,  and  the  diabunementa  on 
the  other,  aa  wdl  aa  the  balance  atnick,  they 
were  oonduaive  to  ahow  the  amount  of  pro- 
fits due  to  the  defendant ;  and  a  promiae 
by  the  plaintiff  to  pay  auch  amount  waa 
unnecessary :  Rackstraw  v.  Imher.  (4) 

By  the  CmtrU — On  principle  aa  mil  aa 
reaaon,  the  weekly  accounts  oflfeied  in  eri* 
dence  by  the  defendants,  are  not  a  proper 
subject  of  set-off  in  thia  action.     Ifautho- 
li^  were  neceasary  to  show  that  die.  plain- 
tiff and  defendant  were  partners,  the  caae 
of  BwrUm  ▼.  Hatmm  ia  deeiaive ;  but  no 
such,  authority  ia  required.     Both  partiea 
were  engaged  in  carrying  the  aame  pasaen- 
flers  from  one  place  to  another,  they  recenred 
fives  from  each,  and  are  joindy  answerable 
to  the  public  for  a  breach  of  contract   The 
partnership,  therefore,  cannot  be  disputed ; 
and  if  sOb  the  question  is,  as  to  the  mode 
of  dividing  the  profits  previous  to  the  set^ 
tlement  of  a  general  account.    It  appeared 
^t  the  profits  were  to  be  divided  weddy, 
according  to  the  number  of  miles  whidi  each 
party  ran  the  coach;  but  that  was  not  a 
final  adjustment  of  the  aooountsu    It  must 
be  admitted  that,  if  after  a  partnersUp  has 
been  dissolved,  the  partiea  meet  and  come 
to  a  mutual  settlement'  of  an  account,  and 
one  of  them  admits  a  balance  to  be  due  on 
account  of  the  partnership,  it  raises  a  immd 
consideration,  which  may  be  sufficient  in 
law,  for  an  implied  promise  to  pay  such 
balance  to  the  partner  to  whom  it  is  due. 
The  case  of  Backttram  v.  Imber  is  a  mere 
Nisi  Prius  decision ;  and  if  it  had  been 
afterwards  considered,  it  might  have  been 
determined  otherwise  by  the  Court.     But 
it  is  sufficient  to  say,  that  it  is  not  appli- 
cable to  the  present  case,  as,  no  setdement 
of  die  accounts  appears,  to  have  taken  place 
either  at  or  after  the  dissolution  of  the  part- 
nership. The  opinion  of  Mr.  Justice  Buller, 
in  the  case  of  SmUh  v.  Bitrtow,  appears  to 
be  decisive  of  the  present.     He  there  said) 
"  one  partner  cannot  recover  a  sum  of  money 
received  by  the  other,  unless,  on  a  balance 
atruck,  that  aum  be  found  due.  to  him  alone." 
So  that^  befere  there  can  be  aa  action  or 
setF-ofl^  in  respect  of  a  claim  arising  out 
of  a  partnership  account,  there  mustbe  an 

(4)  Holt's  N J»,C.  3ro. 


actual  balance  strudc.  The  same  doctrine 
waa  laid  down  in  Fatter  v.  AUemmm^  (5) 
where  Mr.  Jusdce  BuDer  said,  "  that  on  the 
dissoludon  of  the  partndrship  the  partiea 
aetded  an  account;  and  that  there  was  an 
express  promise  by  the  defendant  to  pay 
the  balance :"  and  the  case  of  Morama  v. 
Levy,  (6)  ia  there  referred  to,  where  that 
learned  Judge  is  reported  to  have  said, 
that  **  there  was  911  express  promise  to  pay 
the  balance  which  had  been  struck,  and  thi^ 
was  the  ground  of  the  action."  It  has  been 
contend»i  that  there  has  been  a  balance 
atruck  in  the  present  case;  but  there  is 
nothing  like  it.  The  balance  meant  by 
Mr.  Jnatke  Buller  waa  not  of  particular 
items  during  the  partnership,  but  an  adjuatr 
ed  or  final  balance  of  all  the  partnership 
accounta  on  its  termination.  Here,  how- 
ever, it  does  not  appear  that  such  a  balance 
had  been  struck — and  until  it  was,  the  one 
party  could  not  recover  a  sum  received  by 
ihe  other ;  and  we  mi^t  be  doing  great 
injuauce  if  we  were  to  allow  the  aet-off  as 
claimed  by  the  defendant,  as  the  balance 
might  have  been  altogether  diflferent  at  the 
end  of  a  yearly  account ;  for  if  actions  had 
.been  brought  and  decided  against  the  pro- 
prietors, for  loss  of  goods,  or  injury  to  a 
passenger,  the  damages,  when  recovered, 
would  remain  to  be  brought  into  account. 
The  plaintiff  proved  that  there  were  ac- 
counts outstanding  and  unaetded  between 
him  and  the  defendant,  to  m  conaidenble 
amount ;  and  if  that  were  so,  the  weekly 
accounts  only  constituted  items  of  suoi 
general  account ;  and  as  one  partner  can- 
not sue  another  on  account  of  such  items^ 
and  a  balance  thus  struck,  they  could  not 
form  the  subject  of  a  set-off  in  this  action, 
and  therefore  the  plaintiff  was  enuded  to 
recover. 

Rule  refused* 


£V£R£TT  Ajn>  0TBBR8  P.  XTaX, 
•  GENT.,  ONB  &C. 


June  19.  3 

•  Where^.m  the  amdiHoH  of  a  i<mdf  k  wee 
recUed  thai  the  plamt^s  were  sharekelden 
M  a  public  Water  CompoHy^  en  wHek  skeree 
SOL  fier  esnl.  iad  been  pmd  by  meJahneutSt 


'  ^5)  S.T«m  Rap.  MS. 


[6)  ;<t  488. 
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an^  that  the  plaintiffs  had  agreed  to  pay  up 
the  rejnaining  instalment$  forthwith;  thai 
ceriain  persons  therein  named  had  agreed 
to  purchase  these  shares  at  a  certain  mm, 
some  of  which  to  he  secured  by  the  joini 
bond  of  one  of  such  persons,  and  the  de- 
fendoKt  as  his  surety;  and  the  condition 
of  the  bond  was,  that  he  and  the  defen^ 
dant  should,  on  a  given  day,  pay  the  plain'' 
tiffs  the  anumnt  of  the  shares,  together 
with  interest  thereon,  from  the  time  of  the 
advance  or  payment  thereof  by  the  pkan- 
t^s  : — the  latter  being  also  shareholders 
and  treasurers  of  a  Stone  Pipe  Company^ 
which  was  indebted  to  them  in  12,000/.,  pre- 
vailed on  the  Water  Company  to  purchase 
the  pipes  of  the  former  ;  and  to  effect  pay- 
went  for  them,  the  phunt^e,  without  anu 
calls  having  been  made,  entered  up  in  thetr 
books  as  paid,  the  remaining  70/.  per  cent* 
due  on  tne  Water  Company's  shares;  and 
having  made  this  entry,  paid  the  Pipe  Com'^ 
pony,  deducting  and  transferring  to  their  own 
account,  a  sufficient  turn  to  discharge  the 
debts  due  from  the  Pipe  Company  to  them^ 
selves.  In  an  action  of  debt  against  the  de» 
fendant,for  the  sum  claimed  in  respect  of  the 
sale  of  the  shares  of  the  Water  Company^ 
the  jury  having  found  a  verdict  far  the  pUMm- 
thfs : — Held,  that  they  had  advanced  or  paid 
the  money  for  the  shares,  within  the  terms  of 
iheconeUtion  of  the  bond. 

This  was  an  action  of  debt,  and  brought 
to  recover  2,200/.  and  interest  upon  a 
joint  and  several  bond,  entered  into  by  one 
Oeorge  Bolton  Mainwaring,  and  the  defen^ 
dant  as  his  surety,  to  the  plaintiflb,  dated 
10th  September  1814,  in  uie  penal  sum  of 
4,400/. 

The  defendant  craved  oyer  of  the  condi- 
tion of  the  bond,  which  recited  that  the 
plaintiflb  were  possessed  of  sixty-six  shares 
of  100/.  each,  in  the  capital  stock  agreed  to 
be  raised  for  carrying  on  an  undertaking 
for  supplying  the  dties  of  London  and 
Westminster,  and  their  environs,  with  spring 
water.  Upon  which  several  shares  the  sum 
of  20/.  per  cent,  deposit  had  already  been 
paid ;  and  that  the  plaintifl&  had  agreed 
forthwith,  to  pay  up  and  complete  the  re^ 
matning  instalments  thereon;  and  that 
George  Bolton  Mainwaring,  together  with 
two  other  persons  by  the  name  of  Wright 
and  Hill,  had  agreed  with  the  plaintiflb  for 


the  purchase  of  the  several  shares  above^ 
mentioned  in  the  said  undertaking,  at  the 
price  or  sum  of  6,600/.,  which  sum  was  to 
be  secured  to  be  paid  to  the  plaintiffs  within 
the  space  of  four  years,  to  be  computed 
from  the  1st  June  1814,  together  with  legal 
interest  for  all  monies,  which  should  have 
been  advanced  or  paid  by  the  plaintiffs  in 
respect  of  such  shares,  from  the  respective 
times  at  which  the  same  should  have  been 
respectively  advanced  or  paid ;  and  the  above 
sum  of  6,G00/.  and  interest,  was  to  be  se- 
cured by  the  several  bonds  of  the  said 
respective  pirties,  with  a  competent  surety : 
and  also  that  it  had  been  agreed  by  and 
between  Mainwaring,  Wright,  and  Hill,  and 
tlie  plainti£&,  that  twenty-two  of  the  said 
shares  should  be  and  become  the  individual 
property  of  Mainwaring ;  and  that  the  sum 
of  2,200/.,  being  the  purchase  monev  there- 
of with  interest,  should  be  secured  by  the 
joint  bond  of  Mainwaring  and  the  defen- 
dant. The  condition  of  the  bond  was,  that 
if  Mainwaring  or  the  defendant,  or  either 
of  them,  their  or  either  of  their  heirs,  exe- 
cutors, or  administrators,  should  and  would 
well  Mid  truly  pay,  or  cause  to  be  paid,  te 
tlie  plaintiffs,  their  executors,  &c.  the  full 
sum  of  2,200/.  on  the  1st  June  1818,  to- 
gether with  the  lawful  interest  in  the  mean 
time  of  the  advance  or  payment  thereof  by 
the  plaintiffs,  (such  interest  to  be  paid  and 
myable  half  yearly,  on  the  1st  June  and  Ist 
December  in  every  year,)  then  the  bond  was 
to  be  void.  The  defendant  pleaded  several 
pleas,  the  sixth  of  which  was,  that  the  sum 
of  2,200/.  in  tlie  condition  mentioned,  waa 
not,  nor  was  any  part  thereof  ever  advanced 
or  paid  by  the  piaintifft,  or  either  of  them, 
for  instalments  or  otherwise  in  respect  of 
the  supposed  shares  in  the  condition  men- 
tioned : — to  which  the  plaintiflb  replied,  that 
the  said  sum  of  2,200/.  was,  on  the  1st  of 
October  1814,  and  on  divers  other  days 
afterwards,  advanced  and  paid  by  tbem  for 
instalments,  in  respect  of  the  shares  in  the 
condition  mentioned — On  which  issue  was 
joined. 

At  the  trial  before  Mr.  Justice  Burrougb, 
at  Guildhall,  at  the  adjourned  sittings  after 
the  last  Hilary  term,  it  appeared  that  the 
plaintifis  were  bankers  in  London,  and  that 
they  were  also  interested  as  shareholders 
in  a  company  called  the  Stone  Pipe  Com- 
pany, to  which  they  were  bankers  and 
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tvoBswr^ra ; — ihnt  m  wttdkf  they  haA  made 
ocnsideiftUe  ftdvaacet  to  thm  CoropfMnyt 
whieb  remwiied  vosatiafiftd ; — ^thiit  the  piir^ 
poies  foit  wlMch  that  Company  waa  eaCaUiali* 
ad  akagether  fiulng.  the  filaintifla  joined 
another  eoaapaBy*  fomed  for  aapplyiag  the 
eitiea  of  lioadoft  and  Weamiaater  with 
ipring  water,  and  to  ba  ealled  the  JSaya* 
water  Spring  Water  Cowtpai^,  and  in  which 
eertain  pipea  bdon^iog  to  the  8tone  Pipe 
Compaa^j  ware  lobe ea^ployed*  The  ^^^^ 
tkSk  were  alao  the  treaaiirers  lo  the  JBi^ya* 
wafeer  Company,  and  held  aixiy-atz  sharaa 
of  100/.  eachj  which  they  afterwards  aoU 
out  to  different  individuab ;  and  for  twentyp 
two  of  which  6.  B.  Mainwaring  agreed  to 
become  the  purchaaer  at  f^JtOOl^,  for  which 
aum  the  bond  in  qneatim  was  enecntad  by 
him,  and  the  defendant  aa  Ua  auvaty*  Bow 
theae  eon^aniea  afterwards  fided ;  befbra 
whidi,  however,  die  plaintiffs,  who  liad  not 
then  paid  onregular  caUs»  on  account  of  the 
Bayswater  Company,  asore  than  80A  on 
each  share  they  held— tis.  StOL  before  the 
executiDn  of  the  bond  aa  thevein  leciftedj 
and  lOiL  about  a  month  afermueds-^-pva* 
vailed  on  the  Spring  Water  Company  ta 
purchase  the  .pipes  of  the  Stone  Pipe  Com* 
pany,  which  they  accordingly  did  to  the 
aflMwnt of  23,0001. ;  and  tbeplaintiffis  in 
oadar  to  pay  for  these  p^Ms  in  part*  withoat 
any  talk  having  been  aotnally  made  oa 
them,  entered  up  in  dieir  books  as  paid,  the 
semaining  70^.  per  oent.  due  on  the  Spriag 
Water  Company's  shares,  which  driffinaUy 
belonged  to  then ;  and  hariag  made  this 
enlry»  they  proceeded  to  pay  the  Stone  Pips 
%HNi^O0Bnr » oeouctinff  auo  vranaierruia  to  toeir 
own  aoeauat,  a  aum  sufficient  to  dischar§a 
the  debt  due  from  the  Stone  Pipe  Compai^ 
to  them.  Alainwaring  not  halving  psid  for 
Us  twenty^two  shares  so  pwndvued  from 
the  plaifttiflSb,.attd  haviqg  left  the  Ungdom 
in  eonsequeooe  of  being  a  defaulter,  aa 
iceasurer  for  the  county  of  MiddleaeK,  the 
plaintifib  commenced  tUs  actian  «gainit  the 
defendant  At  the  trial  it  was  contended 
for  him,  that  as  well  as  on  a  former  trial 
jn  the  Court  of  King's  Bendi,  where  that 
C^mrt  thought  that  it  was  incumbent  on. the 
plainti&,  to  prove  the  eaistenee  and  If^gality 
j»f  both  ccwBipanies,  that  these  companies  weve 
mere  speculative  contrivances,  and  within 
the  spirit  and  operation  of  6  Geo.  8. c.  la ; 
and  that  the  pkintigs  had  not,  in  reali^ 


paid  up  moxQ  thau  301.  upon  a;^  of  their 
shares,  attd  lo  which  extant  only  the  defen- 
dant QottM  ba  aonsidered  aa  liable.  But 
the  plaintifis  having  proved  by  two  persons^ 
that  the  charge  of  70L  per  oent.  had  actu«- 
aUy  been  entered  in  their  books  M>  the  a^ 
count  of  the  Company,  after  tha  execution 
of  the  bond,  although  none  of  the  other 
ahai«holders  had  paid  mora  than  30/.  per 
cent.,  md  no  evidence  having  been  offsrsd 
by  the  defendant  to  rebut  their  taatimo^r, 
the  leamed  Judga  told  thn  jury  that  the 
nnty  question  was,  whether  the  remaining 
inatalmauts  of  70/.  on  each  of  the  shares 
sold  to  Main)wariiE^9  had  beer  in  any  way 
paid  or  satkfied  by  Ae  plaiutifi  aocording 
to  the  terms  of  the  bond;  and  as  he  thought 
that  they  had,  the  jury  fiumd  a  verdict  for 
the  plaintiifi^  for  the  amount  of  the  pcin* 
uipal  and  interest  se^urad  by  the  houd. 

Mr.  SetjemU  PeU  bavii^  in  the  last  tana, 
obtained  a  luk  nin^  that  this  votdict  mi^ 
be  setaaide,  and  a^iaw  trial  had,  or  that  the 
dansages  might  be  vadpeed  70/.  per  cent« 
on  tlM  ground  that  it  «aa  nnt  anfficioitly 
left  to  the  jm^t  whether  the  plaintifi  had 
luatoally  viade  such  payments  or  nnt^- 

Mr.  Stfjittni  Vmi^hm  vvu*  im»w  prooeed- 

31^  to  show  cause*  when  lAe  Ccmi  called^m 
r.  iSbysmU  i'etf  to  ai^pipoft  the  luk. 
He  submitted,  thM  the  only  question  wa^ 
whether  the  instalments  of  70i.  per  cent. 
bM  bean  bad /Kfl^  imid  by  the  plaintiiif  or 
not,  or  whediar  iiieeu.tiiea  made  in  their 
books  were  not  a  pretence  to  enable  them 
to  secure  thev  own  debt  dne  to  Aem  ftom 
the  Stone  Pipe  Compai^.  The  evidanoe 
waa,  he  insisted*  by  no  means  oon^luBive  to 
show,  that  any  mom'es  had  been  actually  ad- 
simead  by  the  pbuatifi«iaraapeotof  thein- 
amlments  in  quiaBtion  s  imd  wore  particutariy 
aOi  aa  aane  of  the  odiar  ahacahpldera  had 
been  ealled  upon  to  pay  muse  than  90L  per 
oent. ;  nor  were  the  plaintiSs  over  actually 
called  aa  beyond  that  amountt  but  mere^ 
«Aade  an  entry  in^ir  bpqfcs,  which  didnat 
constitute  a  payment  in  reiqpeet  qf  tlie  in- 
atahnenta  in  qnas^mi ;  ^d  it  should  have 
been  left  to  the  jnry,  |o  aay  whether  it 
amounted  to  such  payment  or  not^  as  they 
BUght  then  have  exeraued  their  discretion ; 
but  aa  the  learnad  Judge  intimatadao  atrong 
nn  opinion,  they  were  bound  to  fold  n  vaiw 
diet  for  the  pUintifis. 
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Blithe  Gonri.'^lt  qopeart  to  us,  tlmttfaiB 
case  was  most  properly  left  to  the  jury, 
and  that  they  han^e  drawn  a  right  condiH 
sion.  Although  thk  facts  might  at  first 
sight  appear  intricate,  yet  there  can  be  no 
doubt,  when  the  bond  and  pleadings  are 
looked  at.  The  real  question  was  8im{^, 
and  all  the  evidence  was  in  favour  of  the 
plaintiflb ;  for  although  no  time  was  speci- 
fied in  the  bond,  at  which  the  instalments 
then  remaining  to  be  satisfied  were  to  be 
paod, — ^yet  the  obvious  meaning  of  the  par- 
ties wasv  that  diey  shotdd  be  paid  as  soon 
as  possible.  This,  therefore^  appears  to  be 
a  eomplete  answer  to  tlie  objection,  that  the^ 
instalments  were  nev«r  eaked  fbr;  and, 
according  M  the  terms  of  the  condition  of 
the  bond,  it  was  for  the  interest  of  Main*- 
waring  and  the  defendant,  that  the  plaintifib 
should  not  wait  till  called  on,  but  dwt 
they  should  pay  the  remaining  instafanents 
forthwith,  aceoidiog  to  their  i^eemeac, 
and  thereby  prevent  the  accnmulation  of 
interest,  which  was  to  be  computed  from  a 
day  named  in  tho'bond,  and  not  when  the 
instalments  were  to  be  paid  pr  completed. 
The  oaky  question  die  jnry  had  to  try  was, 
whether  the^SOO/;  was^paid  or  not;  and 
it  was  proved  by  tiie  plaintiffii*  two  wit- 
nesses, that  the  whole  had  been  paid ;  and 
the  defendant  produced  noavidoce  what- 
ever to  rebnt  dieir  testimony,  niiiieh  oonse^ 
qoenthf  scmoined  wfaoHy  uncontradicted  { 
and  die  Tcidiot  is  aocovding  t»  tlie  only 
evidence  in  the  eanse.  The  only  eonftision 
in  the  case  is,  that  the  plaintifl&  were  con-^ 
oemed  for  two  eoinpanies.  There  appean 
to  hawa  been  ao  fravd  whatever  m  the 
fomuoaonaf  either  of  then:  and  even  wi* 
suihing  that  there  wasy  the  <inly  question  is» 
whedMrr  the  smn  in  aaestioB  has  been  paid 
hfy  the  plamtiffiH  fer  the  instalments  on  their 
i£sires,aoeording  tDtheirtsidertalnng;  and 
if  it  hasy  it  is  immafariai  flMn  whence  it 
came*  The  plamtiffir,  thevefere,  are  endtled 
to  re  tun  their  v)irdict« 
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Where  the  onmer  offamktwre  lent  U  to  the 
flamt^y  under  the  terms  of  a  written  {igjet'- 
ment,  and  he  placed  it  in  a  house  occupted  hy 
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the  wife  of  /•  S,^  who' had  previously  become 
M  hankrupt^  and  his  assignees  having  ordered 
thefufmture  to  be  seized  by  the  messenger^ 
under  the  commission  r — Held^  that  the  piain- 
tiffimght  reoooer  m  trooer^  teithout  producing 
the  agreement  made  between  him  and  the 
broker^  on  the  ground  thai  a  simple  bailee  has 
a  s^fieient  interest  to  mmntain  such  isotion. 

This  was  an  action  of  trover,  in  which 
the  plaintiff  sought  to  recover  die  value  of 
certain  arddes  of  household  foniture,  which 
had  been  seized  by  the  defendants,  the  mes- 
senger and  his  assistants,  under  a  commis- 
sion of  bankruptcy  issued  against  one  Robert 
Cross. 

Plea-^Hot  guilty. 

At  the  trial,  before  Mr.  iusdce  Bayley, 
at  the  last  assizes  at  York,  it  appeared  that 
the  plaindfF  had  taken  a  house  near  Man- 
chester, in  which  he  had  placed  the  foank- 
Tupt's  wife  and  fiMnily,  the  bai^knupt  himself 
hemg  in  prison ;  and  on  a  broker,  by  the 
name  of  Kitchen,  being  called,  he  proved 
that  he  was  the  actual  owner  of  the  iornitare ; 
and  that  he  had  lent  it  to  the  phundff  on  hire, 
under  an  unstamped  agreement,  at  the  rate 
of  5/.  per  month.  It  dso  aj^peared,  that 
the  bankrupt's  wife  was  not  to  pay  any 
thing  for  the  occupation  of  the  house  or 
use  of  the  furniture. 

For  the  defendants,  it  was  submittal^ 
that  the  plaintiff  miist  be  nooeuited,  as  it 
appeared  that  die  bank^upCte  wife^  and  not 
thexdaindff,  was  in  the  possession  of  the 
furniture  at  the  time  of  the  seisore ;  and 
that,  as  the  agnement  between  the  plaintiff 
and  broker  was  in  writing,  it  could  not  be 
reoeivad  in  evidence,  for  want  of  a  stamp ; 
and,  that  that  document  was  the  only  evH 
dence  of  the  phundff's  having  any  property 
or  interest  in  die' goods.  "^ 

The  ieamed'Jac^  was  of  epihion  it  re** 
qnitad  a  stamps  but  allowed  the  fiusts  to  go 
to  tfaejnry,  who  found  a  verdict  iot  the 
plaiatid^Ieave  being  given  to  die  defen^ 
MBts  to  mov«  to  set  it  aside* 

Mr.  Scffjeant  €ross  lucving,  in  the  oonvse 
of  last  term,  obtained  a  rule  nifti  on  the 
ground  that»  at  the  thne  of  the  seisure,  the 
plaintiff  had  neither  the  property  nor  pos- 
session of  the  goods,  but  a  mere  interest 
under  an  agreement,  the  terms  of  which 
could  not  be  ascertained,  as  it  was  not 
admissible,  for  want  of  a  stomp— 
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Mr»  SefjeaniSosanqueinow  showed  cause, 
and  submitted,  tliat  as  the  broker  himself 
identified  the  goods  to  be  his  property,  and 
as  he  had  lent  them  on  hire  to  the  plaintiff, 
under  an  agreement,  the  latter  had  such  a 
qualified  interest  in  them  as  would  enable 
him  to  maintain  this  action :  and  although 
the  precise  nature  of  his  interest  could  not 
be  known  without  reference  to  the  agree- 
ment,— ^yet  the  case  of  S^icn  v.  Buck{l) 
was  decisive  to  show,  that  possession  under 
B  general  bailment  was  sufficient  to  enable 
a  party  to  maintain  trover  as  against  a 
wrong*doer. 

Mr.  Serjeani  CrosSf  in  support  of  the 
rule,  contended  that  the  defendants  could 
not* be  considered  as  wrong-doers,  acting 
as  they  did  under  the  commission  against 
the  bankrupt,  whose  wife  had  the  actual 
poflsesaion  of  the  goods  when  they  were 
aeixed ;  that,  to  support  this  motion,  the 
plaintiff  should  have  shown  that  he  had  a 
special  interest  or  actual  possession ;  and 
.that,  as  it  did  not  appear  that  the  goods 
were  ever  in  his  possession,  and  as  the 
plaihtiff  could  only  nave  a  qualified  interest 
m  them  under  the  written  agreement,  such 
interest  could  only  be  proved  by  the  pro- 
duction of  that  instrument,  which  ought  to 
have  been  duly  stamped. 

By  the  Court. — Had  this  been  a  case 
between  the  brolker  and  the  pkmtiff,  the 
agreement  itself  shoidd  have  been  produced ; 
as  that  alon^  ebuld  have  decided  ife  ri^its 
of  .those  parties.  But  that  is  not  so;  as 
it  appears  that  the  jJaintiff  took  a  house 
for  the  bankrupt's  wife,  and  applied  to  the 
brok€r  to  lend  him  fnmiture  on  hire,  which 
he  did.  The  question  then  is— whether, 
afier  he  had  obtained  it,  enough  appeared 
at  the  tcial  to  show  that  he  had  a  sufficient 
interest  to  maintain  this  action.  Befixsa  the 
case  of  iSWHofi'v*  Buek^  (he  law  was,  ditt  a 
simjrie  bailee  had  a  sufficient  interest  to 
maintain  trover  against  a  wrong-doer.  There 
the  transfer  .of  a  ship  was  void  for  noA<» 
compliance  with  the  register  aets;  and 
consequently  no  legal  interest  could  pass  to 
the  party. to  whom  she  was' conveyed  :  and 
yet  jn  waa  heU,   thai  he  might  maintaus 

(t)  $  TaQBl.  SM.  In  Uas cMe  it  w%» Jield^  that 
poasesfiios  of  a  sbip  under  a  transfer,  void  for  non- 
compIiaDce  with  the  register  acl«,  was  a  suijScient 
title,  in  trovCT,  against  a  stranger,  for  parts  of  the 
ship  wfaicii  iiad  bean  wrecked. 


trover  against  a  wrong-doer:  and  Sir  James 
.Mansfield  there  said,  '*  Suppose  a  man  gives 
me  a  ship  without  a  regular  compliance  with 
the  register  act^  and  I  fit  it  out  at  500L 
expense, — see  what  a  doctrine  it  is,  that 
anotlier  man  may  take  it  &om  me,  and  I 
have  no  remedy!  The  only  doubt  on  the 
case,  I  think,  arises  from  the  registry  act; 
lest,  if  we  should  decide  that  any  pnmerty 
passed  by  the  transfer,  it  shoidd  militate 
against  that  act ;  and  I  have  never  been 
able  entirely  to  free  my  mind  from  that 
doubt;  but  at  present  I  think  that,  on  the 
circumstances,  the  plaintiff  might  maintain 
trover:"  and  Mr.  Justice  Lawrence  said, 
"  There  is  enough  property  in  this  plaintiff 
— (that  must  be  taken  tor^r  to  a  qualified 
property  under  a  bailment) — to  ensi>le  him 
to  maintain  trover  agamat  a  wrong'-doer; 
and  although  it  has  been  urged,  that  the 
contract  is  void  with  respect  to  the  rights 
of  a  third  person,  as  well  as  between  the 
parties, — ^yet,  as  fiff  as  regards  the  posses- 
sion, it  is  good  as  against  all,  except  the 
vendor  himself:*'  and  Mr.  Justice  Chambre 
said,  "  The  plaintiff  has  possession  under 
the  rightfnl  owner,  and  that  is  sufficient 
against  a  peraon  having  no  cokmr  of  right. 
An  agister,  carrier,  or  factor  may  brag 
trover :  even  ageneral  bailment  will  suffice, 
without  being  OMde  for  any  special  pnrpoac^ 
but  only  fi>r  the  benefit  of  the  lightfui 
owner.  Here  is  a  general  bailnent;  and 
it  would  be  monstrously  ineonvenieiit,  if  a 
wrong-doer  could  come  and  take  things  out 
of  the  possession  of  him  who  had  the  pos- 
session under  tlie  rightful  owner. ''  So  here, 
there  is  no  doubt  Iwt  that  tba  broker  was 
the  rightfbl  owner,  and  that  the  plaintiff 
came  into  possession  under  hnai.  *  It  is 
impossiUe  to  distinguish  that  caae  firom  the 
presentv:  biH  it  has  been  contended,  that 
the  defendants  wiere  not  wrong*doefs.  They 
certainly  woiiU>  not  have  beoi,  if  they  had 
taken  the.efitcU^f  the  bankrupt;  but  they 
were  so,  in  taking  the  gdoda  of  a  third  per- 
son ;  and  they,  had  no  authority  whatever 
to  take  the  furniture  in  question,  as  it  did 
not  belong  to  the  pttrty  against  whom  the 
commission  issued,  by  virtue  of  which  only 
they  Could  be  justified  in  making^e  seizure. 

Rule  discharged. 
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Where  three  executors  ordered  goods  to  he 
soldj  as  the  property  of  their  testator,  and 
q/lerwards  sued  the  purchaser  for  the  amount , 
'  without  describing  themselves  as  executors  in 
the , declaration,  and  without  joining  a  fourth 
executor,  who  was  named  in  the  wul,  hut  who 
had  refused  to  prove  or  act  under  it, — Held, 
that  the  action  was  well  brought,  as  the  order 
for  sale  wtu  given  by  the  three  alone,  and  as 
they  did  not  appear  to  have  acted  in  their 
character  ofexeculors* 

This  wn  an  action  of  assampsit,  for  tim- 
ber sold  and  delivered  to  the  defendant 

At  the  trial,  before  Mr.  Justice  Park,  at 
llie  last  assises  at  Stafford,  it  appeared  that 
the  plaintiflb,  who  had  sued  in  their  own 
names,  were  three  of  the  executors  of  one 
Willoock,  a  timber-merchant,  who  Bad  ap- 
pointed a  fourth  person  a  co-executor  with 
them,  and  that  they  alone  had  authorized 
an  auctioneer  to  sell  the  timber  in  question, 
as  the  property  of  their  testator ;  that  the 
defenduit  becaime  the  purchaser ;  and  that 
the  auctioneer  stated,  at  the  sale,  that  the 
timber  was  sold  by  order  of  the  executors. 
It  further  appeared,  that  the  pUintiffs  alone 
had  proved  the  will,  and  that  the  fourth 
executor  named  therein  had  refused  to  act. 

The  learned  judge  thought,  that  as  the 
'  contract  was  made  with  the  three  plaintiffs, 
and  they  sued  in  their  own  right,  and  not 
as  executors,  the  action  was  weU  brouffht ; 
and  the  jury  fiiund  a  verdict  for  the  plain- 
tiffs. 

Mr.  SerjeasU  Peake,  in  last  term,  obtained 
amlenm,  that  the  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  on  the  ground 
that  all  the  four  executors  should  have 
joined  in  the  action,  whether  they  had  all 
proved  the  will  or  not ;  and  he  relied  on 
the  case  of  Webster  v.  Speneer,(l)  where 
one  of  two  executors,  having  alone  proved 
the  will,  had  received  a  debt  due  to  the 
testator,  (which  by  his  will  was  appropriated 
to  the  payment  of  specific  legacies  to  his 
grandchildren,  with  interest  thereon,)  and 
afterwards  permitted  the  money  to  be  lent 
out  to  a  third  person,  by  whom  it  was  paid 
to  A.  A,  on  being  applied  to  by  the  exe- 
cutor, acknowledge  that  he  had  received 

(1)  3  Barn.  «c  AM.  360. 


the  money,  and  that  it  belonged  to  the  tes- 
tator's grandchildren,  but  refused  to  pay  it 
over  to  the  executor ;  and  it  was  held,  that 
both  executors  might  join  in  an  action  to 
recover  against  A. 

Mr,  Serjeant  Peake  was  now  called  on, 
by  the  Court,  to  support  his  rule, — ^when 
he  contended,  that  ito  the  auctioneer  had 
been  employed  to  sell  the  timber  as  the 
property  of  the  deceased  testator,  and  as  he 
sad  stated  that  it  was  sold  by  order  of  the 
executors,  it  must  be  taken  that  all  of  the 
executors  directed  the  sale ;  and  therefore, 
thatiras  the  contract  was  made  with  four 
persons,  and  three  only  had  sued  on  it,  the 
action  could  not  be  maintained — it  being  a 
well-known  rule,  that  where  several  exe- 
cutors are  named  in  a  will,  and  one  only 
proves,  yet  all  must  join  in  an  action,  as  a 
power  is  reserved  to  the  others  to  come  in 
and  prove  afterwards,  and  as  they  derive 
their  title  from  the  will,  and  not  from  the 
probate ;  and  he  relied  on  Webster  v.  Spencer, 
where  Lord  Chief  Justice  Abbott  said,  "  the 
question  is,  whether  this  money,  when  reco- 
vered, would  be  assets  in  the  hands  of  the 
executors :  if  it  would,  then  the  action  is 
properly  brought  in  the  name  of  both."  So 
here,  the  value  of  the  timber,  wlien  reco- 
vered, would  be  assets  in  the  hapds  of  the 
four  executors,  as  it  was  sold  as  belonging 
to  their  testator. 

By  the  Court. — The  case  of  Webster  v. 
Spencer  is  distinguishable  from  the  present, 
as  there  the  plaintiffi  declared  as  executors; 
and  Lord  Chief  Justice  Abbott  said,  "  that 
they  had  a  right  to  recover,  as  against  the 
defendants,  in  their  character  of  executors ; 
and  therefore,  that  it  was  right  to  join  both 
of  them  in  the  action :"  and  Mr.  Justice 
Holroyd  said,  "  that  it  was  clear,  that  if  the 
money,  when  recovered,  would  be  assets, 
both  executors  must  join  in  the  action. 
That,  however,  must  be  taken  with  refe- 
rence to  the  form  of  the  action,  which  was 
brought  by  the  plaintiffs  in  their  character 
of  executors ;  and  in  such  a  case,  all  must 
join,  as  they  take  an  equal  interest  under 
the  will."  That,  however,  does  not  decide 
the  question,  where  one  executor  has  not 
proved,  but  led  the  management  of  the 
testator's  property  to  three  o&ers,  who  have 
possessed  themselves  of  it,  and  entered  into 
a  contract  with  a  third  person,  enabling  him 
to  sell.    The  three,  in  this  case,  were  the 
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proper  persons  to  aiithoriae  the  sak.  Still 
il  has  been  saidy  that  although  they  did  not 
sue  as  executors,  they  acted  as  such :  but 
as  they  only  possessed  thenisehres  of  the 
testator's  property,  and  directed  a  sale 
accordingly,  they  might  sue  alone,  without 
styling  themselves  executors ;  and  it  was  not 
material  for  them  to  show  how  they  became 
possessed  of  the  property.  The  only  pomt 
is,  whether  they  were  authorised  to  make  a 
contract  for  the  disposal  of  it  or  not.  Whe« 
ther  they  had  or  not,  if  they  had  dedaved 
as  executors,  they  must  ^  have  joined. 
This  appears  the  true  distinction  :  but  as 
the  three  plaintiflb  dedaied  in  their  own 
right,  which  originated  in  a  contract  made 
with  them  only,  &e  action  was  Well  brought, 
and  this  rule  must  be 

Discharged, 


.} 
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Where  a  party  jmrehases  a  share  m  a  ship 
under  a  bUi  ofsale^  which  is  void  for  want  of 
cw^brmity  with  the  provisions  of  the  Registry 
Aet^  he  is  not  tiabk  to  pay  for  goods  Mf>- 
pUed  for  her  use,  usUess  credit  be  given  to 
him  indmiiaaUyf  or  he  has  held  hitnselfout 
as  owner  f  or  made  an  express  promise  to  pay, 
or  received  profits  from  the  use  or  en^doymeni 
oftkeship^ 

This  was  an  action  of  assumpsit,  brought 
to  recover  a  sum  due  to  the  plaintiff  for 
stores  supplied  to  a  vesbel  called  the  Queen 
Elizabeth. 

At  the  trial  before  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  adjourned  sittings 
after  the  last  term,  it  appeared  that  m 
March  1821,  the  plaintiff  got  an  order  from 
one  Webferd,  the  managing  owner  of  the 
vessel,  to  supply  her  with  the  stores  in 
question,  on  account  of  himself  and  the 
other  part  owners,  without  naming  them, 
which  the  plaintiff  accordingly  did  under 
the  captain's  superintendence  and  direction, 
and  Welsford  was  called  as  a  witness  for 
the  plaintiff,  to  show  that  the  defendant  was 
a  part  owner  at  the  time  the  stores  were 
furnislied ;  and  he  proved  his  hand-writing 
to  two  letters  addrc.<:sed  to  him  by  the  de- 
feudanf,  in  December  1820,  and  July  1821, 
in  which  the  defendant  stated  that  he  was 


anxious  to  dispose  of  his  ihare  in  the  ves- 
sel, as  he  was  displeased  with  bee  manage- 
ment, and  requested  an  account  to  be  sent 
to  him  of  her  freights  and  disbursements. 

For  the  defendant  it  was  proved,  that  he 
was  not  a  part  owner  at  the  time  the  goods 
were  supplied ;  and  a  clerk  firom  the  Cus- 
tom-house was  called,  who  produced  the 
register  of  the  vessel  in  1815,  by  which  it 
did  not  appear  that  the  defendant  had  ever 
been  a  part  owner,  but  he  stated  that  the 
vessel  had  been  registered  at  Exeter  in 
1812,  which  rosier  had  been  cancelled 
upon  her  being  again  registered  in  London. 
A  bill  of  .sale  was  also  prod«oed«  ki  which 
tlie  Exeter  register  was  recited*  by  whkfa 
it  appeared  tlut  Welsfefd,  who  h«dl  since 
become  a  bankrupt,  had  sold  the  dffeadsnt 
a  quarter  share  of  the  skip  fiyr  4StOL  in 
1816,  but  no  copy  of  the  hill  of  sale  had 
been  deposited  at  the  Custom-house  in 
London  in  1816,  nor  had  any  memotandna 
been  indorsed  on  dm  certificate  of  regisCcr 
made  there,  so  that  the  bill  of  sale  was  alto- 
gether a  mdlity.  It  also  appeared  that  the 
defendant  had  never  been  consulted  nor  had 
interfered  in  the  management  of  the  vessd, 
or  derived  any  profits  from  her»  and  that 
he  was  unknown  to  the  plaintiff  at  the  time 
the  goods  were  supplied ;  nor  did  the  latter 
ever  hear  his  name  mentioned  as  an  owner 
until  the  commencement  of  this  action. 
Under  these  circumstances  his  Loidsh^ 
was  of  opinion,  that  the  defendant  was  not 
liable  eidier  as  owner,  or  holding  himself 
out  as  such,  and  therefore  directed  a  non- 
suit, giving  the  plaintiff  leave  to  move  to 
set  it  aside,  and  that  a  verdict  might  he  en- 
tered for  him  for  the  amount  of  the  price 
of  the  goods  fiimished. 

Mr,  Serjeant  Vaughan  now  moved  ac- 
cordingly, and  submitted,  that  a  distinction 
prevails  where  a  party  claims  title  to  a  ship^ 
or  is  liable  to  be  sued  for  sUires  furnished 
on  her  account ;  and  the  only  question  heie 
was,  whether  the  goods  were  fiimished  by 
the  plaintiff,  by  the  autibority  or  for  the 
benefit  of  the  defendant.  It  is  not  neces- 
sary that  he  should  be  the  legal  owner  at 
the  time,  for  if  a  party  holds  himself  out  as 
owner  he  is  responsibk,  although  he  has 
neither  a  l^al  nor  equitable  title  in  the  ship ; 
and  the  question  is,  to  whom  the  credit  was 
given.  In  Abbott  on  Shying,  4th  edit, 
p.  125,  it  is  suted,  that  a  contract  made  by 
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oimers  tlienMelvts  to.piy  the  firice  of  stores 
snd  pcoviskms  supplied  for  tht  use  of  a  sUp^ 
or  under  droumstances  which  show  that 
eredit  was  givctt  to  them  akme,  giTea  the 
creditor  no  right  of  action  agaiast  the  mas^ 
ter;  but  it  mist  be  obsenFed,  that  the 
owners  there  spdcenof  were  notin  aUcasea 
the  peraona  in  whom  the  absolute  legal  tide 
of  the  ship  might  be  Tested,  but  rather 
those  foam  whom  the  maaber  derived  hie 
audwritgr,  and  whose  agent  he  was  on  the 
putieular  oeoasien.  The  defendant,  though 
he  miaht  not  have  been  an  ownerin&et,  aa 
the  biaof  sale  was  vMd«  sinoe  the  terms  oS 
the  Remstry  Aots  had  net  been  oom^iod 
with,  sSl,  the  poasesflfais  of  a  ship  utideB 
a  transfer  void  linder  these  ads,  was  a 
sufficient  title  in  an  action  of  tvovar,  aL* 
though  the  legal  title  was  outstanding  in 
another :  SMm  v.  B^.  (1)  And  in  Hub^ 
hard  v.  /eAassn,(2)  Mr.  Baron  Wood 
said,  ^  I  take  it  to  be  elesr,  so  far  aa 
the  statutes  hsnre  Intherte  gone,  that  if 
there  were  no  regiatiy,  no  oertifioate,  no 
indorsessent,  and  no  delivery  of  a  copy, 
the  sale  would  be  good  aa  between  the 
vendor  and  vendee,  though  Yor  want  of 
these  requisites  the  ship^  if  she  traded, 
would  be  treated  as  a  fimign  ship,  and  lia- 
ble to  confiscation.  This  case  is  distin- 
guishable from  that  of  Tremhella  v.  Rowe^^S) 
as  there  the  sole  registered  owner  of  a  ship 
gave  orders  Ibr  naterUa  to  be  furnished, 
aad  work  to  be  done^^ftr  the  repairs  of 
her ;  but  before  all  the  articlca  were  de« 
bvered  cai  board,  he  conveyed  the  vessel, 
with  all  her  fiimitttre,  to  another,  by  bill  of 
sale,  which  was  duly  eegislered,  and  it  waa 
hdd  that  ike  purdisser  waa  not  liaUe  for 
any  of  the  goods  supplied  before  the  legal 
tide  was  conveyed  to  hinv  and  registered  in 
the  manner  prescribed  by  the  Registry 
Acts,  as  he  was  neither  owner  in  feet  nor  in 
law :  and  in  Atlver  v.  HumbU,  (4)  Mr« 
Justice  Le  Blanc  said — "  It  was  much  to  be 
lamented  that  the  register  ada,  which  wiere 
passed  for  other  and  public  purposes,  should 
ever  have  operated  upon  the  rights  of  indi- 
viduals in  other  reflects : "  and  Mr.  Justice 
Bayley  said,  "  thst  to  make  the  defendant 
liable,  he  must  either  have  been  a  partner 

(i)  9  Taunt.  302. 
(i)  S  Taunt.  'i05. 
(3)  11  East,  455. 
<4;  16  £aM,  169. 


in  feet  in  the  leas  and  profit  of  the  ship, 
or  he  must  have  held  lumaelf  out  to  be 
such.  But  it  is  said;  (observed  thatt  learned 
Judge,)  diat  we  must  look  finr  the  purpose 
to  &e  regtstera,  to  see  who  s»e  the  legal 
owners.  The  obfeet  of  the  remtry  acts 
was  to  inform  the  government  whether  the 
owners  were  .ArilttA,  and  to  prevent  ships 
which  bdofwed  to  ferdsners  horn  being 
navigated  under  the  Britit^  flag,  and  not  to 
inferm  tradesmen  to  whom  they  should  give 
credit.  And  as,  therefore,  the  defendant  in 
die  present  instance  has  had  the  boiefit  of 
the  atoxes  supplied  aa  patt  owner  of  the 
vess^  he  ia  bound  by  die  contract  made 
with  die  plaintiff  by  the  managing  owner. 

Bif  Oe  CburL^When  the  fiu;ts  of  diia 
caae  are  understood^  there  is  no  difficulty  in 
it ;  and  if  the  letters  had  been  written  to 
the  plaintifi^  Aere  would  have  been  no 
doubt.  The  principle  to  be  deduced  firom 
aSk  the  aullionties  is,  tbat  a  person  can  only 
be  charged  in  resect  of  stores  or  goods 
fnmiahd  to  a  ah^  eidier  on  the  ground 
thai  credit  has  been  ^cn  to  him  peraonally 
or  as  owner,  or  that  he  has  held  himself  out 
to  the  woild  as  such.  Here,  however,  the 
defcaidanft  never  held  himsdf  out  as  owner 
to  die  plaintiff.  It  is  dear,  fimn  the  teed- 
mony  of  Welsferd  himself,  that  the  plabtiff 
did  not  know  that  the  defendant  was  a  part 
owner  at  the  time  the*  stores  in  question 
were  supplied,  and  the  oontiact  was  not 
made  with  any  persons  by  name,  but  by 
the  managing  owner,  for  himself  and  die 
other  ownera  of  the  ship.  This  caae,  diere^ 
fere,  is  distinguishable  firom  Trmkattav, 
Rowgf  for  there  the  credit  was  giuen  tacer« 
tain  persons  by  name^  but  who  had  ceased 
to  be  owners  at  the  time  the  suppUes  were 
sent  on  boaad.  Here,  however,  it  cannot 
be  said,  that  credit  was  given  to  die  defen« 
dant,  for  he  wsa  not  an  owner  at  the  time 
the  stores  were  fiimished.  The  bill  of  sale 
inihe  year  1816  waa  mere  waste  paper,  for 
it  gave  hitn  no  benefit  nor  advantage,  as  it 
merely  recited  the  registry  of  the  Aip  at 
Exeter  in  1812,  whidt  had  been-  canoeUed 
i^ma  her  being  afterwards  registered  in 
I^iidon  in  1615.  Itia  dear,  tluit  if  a  ship 
be  removed  firom  one  port  to  another,  and 
exchange  of  owners  take  pboe,  diere  must 
be  a  new  register ;  and  those  who  desire  to 
find  out  the  true  owners,  must  search  the 
register  at  the  sliip's  port;  aod  here  the 
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bill  of  BaW  only  rtiats  to  the  r^iter  at 
Exeter,  and  did)  not  state  that  ahe  was  af- 
tenrarda  regialered  ki  London ;  and  no  me- 
morandum wa»  indorsed  on  the  certificate 
of  registry  there,  that  she  had  been  previ- 
euaiy  regiatered  at  Exeter.  The  first  sta- 
tHte  i^licable  to  the  question  ia  7  and  B 
Will*  3.  c*22.s«rSL*by  which  8  ship's  name 
shall  not  be  changed  without  registetfing  her 
ie  MNK>,  and,  if  add,  such  sale  miist  be  in- 
dorsed  on  the  oestifieate  of  the  vegistev. 
Althoogh  many  parts  of  thact  atatute  ha>ro 
been  repealed,  uus- enactaoent  remainB  in 
force ;  for,  by  the' statute  M  Geo.  S.  e.  M: 
s.  id,  f  all  acts  touching  th^  shipping  and 
navigation  of  this  country  were  to  remain 
in  force,  except  such  parts  as  were  therebv 
repealed.  If,  thereforoy  the  port  at  whkm 
a  ship  was  originally  registered  be  changed, 
a  new  registry  is  stiU'  necessary ;  and  al- 
though the  atat.  84  Geo;  8.  c.  68.  s.  21.* 
enacts,  that  in  cue  diere  shall  be  any 
alteration  of  property  in  vesseb,  they  may 
be  r^;i8tered  de  naooin  the  same  pari  ;  yet, 
if  they  are  removed,  there  must  be  a  new 
register.  There  are  several  other  clauses 
in  the  register  acts  which  riiow,  that  a  ship 
must  be  registered  in  the  port  firom  which 
she  trades,  and  where  thd  managing  owner 
resides.  In  this  case  Welsfera  was  the 
managing  owner,  and  lived  in  London;  and 
if  die  fdefimdant  had  been  an  owner,  he 
must  have  been  so  under  the  Exeter  regis- 
ter in  1812.  But  that  instrument  was  can- 
celled, and  the  London  r^iater  only  was 
produced  at  the  trial,  in  which  the  defen- 
danfs  name  did  not  appear.  The  convey- 
ance, therefore,  was  a  nullity,  as  the  26 
Geo.  8.  c  60.  s.  17.  requires  a  certificate 
of  the  registry  to  be  recited  in  all  tranafors 
of  property  in  ships,  and,  if  not,  the  con- 
veyance is  altogether  void.  I^  therefore, 
diat  certificate  be  omitted,  not  even  an 
equitable  interest  passes  to  the  purchaser ; 
the  ship's  registry  in  London,  in  1815,  was 
not  set  out  in  the  bill  of  sale  of  1816,  and 
if  so,  the  defendant  cannot  be  considered  aa 
the  true  owner  of  the  vessel,  nor  did  he 
ever  hold  himself  out  to  be  so,  nor  could 
the  plaintifirhave  considered  him  as  such  at 

•  Theee  aectifMis  ate  not  farthsr  sheo,  iaasmwli 
M  by  5  Geo.  4.  c.  105.  all  the  acU  refemd  to  an  thi« 
caae  are  reoealed ;  and  the  laws  fespecting  the  re- 
gistering of  British  Tesaels  are  now  consolidated  by 
5  Geo.  4.  c.  110. 


the  time  of  the  contract,  as  it  was'entered 
into  with  him  by  die  maoi^ing  owner  alone, 
on  behalf  of  himself  and  the  other  owners ; 
and  if  the  plaintiff  had  examined  the  regia- 
ter  at  die  Custom-house,  he  would  have 
foimd  who  die  real  owners  were.  The  de- 
fendant, dierefore,  cannot  be  considered 
liaUe  for  the  amount  of  the  supplies  in 
question^  as  Ue  was  never  the  l^gai  owner, 
nor  held  himadf  ont  as  such,  and  it  would 
beianact  of  injustice  to  maloe  him  contri- 
buie  to  the  stores  fnmisbed  for  the  use  of 
the  vessel,  when  he  oould  derive  no  benefit 
or  advantage  Iroin  her  emplc^ment.  The 
cases  idled  on  forthe  plamdff  do  not  bear 
on  the  question ;  and  in  htlvet  v.  HwMe^ 
Mr.  Justice  Baylcysaid,  *'  to  make  the 
defendant  liable,  he -must  eidier-have  been 
a  partner,  in  foot,  in  the  loss  and  profit 
of  the  ship,  or  Jie  must  have  hdd  himself 
out  to  be  such."  That  w  expressly  in 
point,  for  here  die  defendant  had  no  legal 
mterest  in  the  ship  by  the  bill  of  sale  in 
1812,  nor  had  he  ever  held  himsdf  out  aa 
owner,  nor  did  the  plaintiff  give  him 
as  sttdi. 

BmU  t^u$ei. 


IIDDARD  0.  CAIK. 
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.  The  seller  of  tmo  korees  iM  the  bstyer 
thai  eme  of  them'  had  a  cddi  but  agreed  to 
delker  both  at  the  end  cf  a  forUagkt^ 
*' sound  and  free  fiom  blemish;**  aadatthe 
expiration  of  the  fortnight  the  horses  were 
deUeered^  but  the  one  had  sM  a  couA 
and  the  other  a  swelled  leg ;  ami  the  swer 
brought  €m  action  to  recover  the  price,  and  a 
oerdnct  was  found  for  the  buyer*  The  Court 
refrsed  to  dssturb  t/,  or  grant  a  new  trial,  as 
the  warranty  applied  not  only  to  the  time  of 
the  sale,  but  to  the  end  of  thefortmght. 

This  was  an  action  of  assumpsit,  to  re- 
cover the  price  of  two  horses. 

At  the  trial  before  the  Lord  Chief  Jus- 
tice, at  Westminster,  at  the  sittings  after 
die  last  term,  the  plaintiff  proved  that  die 
defendant  purchased  the  htwaes  of  the 
plaindff,  and  that  he  agreed  to  keep  them  a 
week  after,  and  that  no  warranty  was  given. 
The  defendant  called  his  servant  as  a  wit* 
neiM  for  him,  who  stated,  that  at  the  time 
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Ckf  the  purchase  one  of  the  honei  had  a 
cough  ;  that  the  pUuotiff  said  it  was  hut  a 
cold,  and  that  he  would  wwrant  that  be 
would  be  well  in  a  week ;  on  which  the 
defendant  only  said,  that  l)e  would  not  take 
him  uolesa  the  plaintiff  would  let  bim  stand 
in  his  atabk  for  a  fortnight ;  to  which  he 
replied,  "  1  will  deliver  both  the  horses  at 
the  end  of  a  fortiught,  sound  and  free  firom 
fafemish.'*  It  also  appeatedi  that  at  the  ex- 
piration of  the  fortnight, .  the  oough  still 
continued,  and  that  the  other  horse's  leg 
swelled,  said  was  lame  from  a  kick  he  had 
received  in  the  staUe,  and  that  the  Uemish 
still  remained.  The  jury  found  a  verdict 
for  the  defendant* 

Mr.  Stsrje^nt  Wilde  nojT  applied  for  a 
rule  tiisij  that  this  verdict  might  be  set 
aside,  and  a  new  trial  granted,  on  the 
ground,  that  as  the  cough  on  one  of  the 
horses  wns  apparent  at  the  time  of  sale,  and 
the  plaintiff  had  admitted  that  he  had  a 
cold,  it  was  manifest  unsoundneas ;  and  that 
even  i^  the  plaintiff  had  given  a  warranty, 
it  woidd  have  been  void  in  law ; — but 

The  Court  were  of  opinion,  that  the  war- 
ranty did  not  apply  to  a  mere  unsoundness 
at  the  time  of  the  sale,  but  a  eotUimting 
warranty  to  the  end  of  the  fortnight,  when 
it  appeared  tlie  cough  on  the  one  horse  still 
continued,  and  that  the  other  bad  received 
a  kick,  in  consequence  of  nhich  one  of  his 
legs  was  bfeuished. 

Rule  refuted* 


1824.     7 


BEI1IDI.ET  e.  ABNKETT. 
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A  dedaratiom  in  ateumpsii.  coniained 
counts  for  work  and  labour  a$  an  aUomeift 
atid  for  work  and  labour  geueraUy,  amd  aU 
the  money  couuts.  The  Court  refkeed  to 
strike  any  of  them  oui^  or  bektg  unnecessary. 

-  Mr.  Serjeant  Wilde  applied  for  a  rule, 
calling  )on  the  plaintiff  to  show  cause  why 
two  counts,  which  the  defendant  submit- 
ted were  umieceasary,  should  not  be  struck 
oat  of  the  declaration  in  this  catise^  which 
conitaifled  two  counts  foe  work  and  labour 
by'tlie  plaintiff  as  an  attorney,  two  counts 
for  work  and  labour  generally,  and  the 
usual  money  counts;  and  be  referred  to 


Medee   v.    Oxladet  (1)    and    Gabell    v. 
Shaw ;  (2>--but 

The  C-owrt  (absente  CA«/  Justice  Best) 
refused  the  application.  . 


1824.     ) 
June  28.  > 


8TANUP0RD  9*  SINCLAia  AKD 
TWO  OTHB&S. 


An  avowry^  by  the  defendants^  as  execu- 
tors of  T.  P.y  that  the  plaintiff,  for  all  the 
time  during  which  the  rent  was  accruing  due^ 
and  from  thence  until  and  at  the  time  when 
^c,  and  until  and  at  the  death  of  T.  F.,  held 
the  place  in  which  ^c,  as  tenant  to  T.  F.  in 
lus  lifetime^  under  a  demise  made  to  him,  at 
a  yearly  rent,  payable  quarterly,  and  because 
two  years*  rent,  due  from  the  plaintiff  to  T.  F, 
in  his  lifetime,  remained  unpaid  tonim  or  hii 
executors,  and  because  the  plaintiff  remained 
in  possession  of  the  place  in  which  ^c.  from 
the  death  of  T,  F.  ttll  the  time  when  ^c,  the 
defendants,  as  executors  of  T.F.,  well  avowed 
the  taking  ^cJ*^Held,  on  demurrer,  that 
siich  avowry  was  sufficient,  and  might  be  sup-- 
ported,  (1) 

This  was  an  action  of  replevin,  for  taking 
the  plaintiff's  goods.  The  defendants,  as 
executors  of,  one  ThcMnas  Eraser  'deceased, 
avowed  the  taking,  in  the  said  place  in 
which  &C.,  and  justly  &c,  because  they  said 
that  the  plaintiff,  for  all  the  time  during 
which, the  r^t  thereinafter  mentioned  was 
accruing  due,  and  from  thence  until  afid  at 
the  time  when  &c.,  and  until  and  at  the 
time  of  the  dcsath  of  the  ^aid  Thomas  Fras^, 
held  and  enjoyed  the  said  place  in  which&c, 
with  the  appurtenances,  as  tenant  thereof 
to  Eraser,  io  tlielifotime.ofFraaerg  lay  virtue 
of  a  certain  demise  thereof  to  the  plaintiff 
tberetofcure  made,  at  a  yearly  rent,  payable 
^varterly ;  and  that,  because  a  bakiice  of 
the  rent  aforesaid,  for  the  space  of  tif^o 
Mars,-^due  and  payable  by  tbe  ^binliffto 
Eraser,  in  his  lifetime,  ai^d  at  this  time  of 
liis  deathn  and  who,  on  the  12th  March  1823, 

#  • 

(1),  1  Now  Rep*  £89. 

(f)  «  Chit,  299.      , 

(1)  SeeTiact  Nd  VI^LcW  Jonnal,  Jkn.  18S6, 
f]|titled»  "  Of  the;  legend  Kfne^iet  of  finecutqrf 
for  tha  Hecfrrery  of  R6ot,  and  paiticolarly  of  the 
Remedied  given'  to  them  by  the  staL  52  Hen.  8. 
e.  87-^by  a  Member  of  the  Inset  'Temple.")— 
origiastiDg  ia  this  onse. 
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died,  hftving  finrt  made  hm  will,  and  theretiy 
appointed  the  defendants  his  executors)*-^ 
remained  and  continued  in  arrear  and  un- 
paid to  Frager,  and  at  the  said  time  when 
&c.  was  wholly  unpaid,  either  to  Fraser  in 
his  lifetime,  or  to  the  defendants,  as  such 
executors,  since  his  death  ;  and  because  the 
plaintiff  stayed  and  remMned  it  possesiRon 
of  the  said  place  in  which  &c.  coniiAuaRy 
from  and  afber  the  death  of  Fraser,  until  the 
said  time  when  &c.  the  defendants,  as  exe- 
cutors of  Fraser,  well  avowed  the  taking  of 
the  said  cattle,  &c.  for  and  in  the  name  of  a 
distress  for  the  rent  so  in  arrear  and  unpaid 
as  aforesaid,  and  which  still  remained  due 
and  unpaid. 

To  this  avowry^  the  plaintiff  demurred 
generallyi  and  the  defendants  joined  in 
demurrer. 

Afr.  Sefjeani  Tadiy^  in  support  of  the 
demurrer,  submitted  that  the  avowry  could 
not  be  supported,  as  it  was  not  alleged  that 
the  plaintiff  held  the  premises  as  tenant  to 
the  defendants,  but  only  to  their  testator,  in 
his  lifetime  and  until  the  time  of  his  death. 
At  common  law,  a  distress  for  tent  could 
only  be  made  during  the  continuance  of  the 
demise :  here,  however,  it  appears  that  the 
dktrees  was  made  Bubseqaeatly ;  and  it  is 
not  stated  that  thd  plaintiff  continued  to 
hold  the  premisei  as  tenant  to  the  defen« 
danta  at  the  time,  but  onl  v  tiii«H  the  death 
5f  the  testaton  It  mast  thei>c^re  be  t^cen 
that  he  did  not  hold  as  a  tenant  after  that 
time;  and  although  it  is  alleged  diat  tile 
plaintiff  remained  m  possession,  yet  a  mere 
pDseCBsion  will  not,  of  itself  audioriae  a 
distress,  as  flbfxt  must  be  a  privity  existii^ 
between  the  ocdojpier  and  party  distrainii^, 
at  the  time  idie  distreis  is  made.  Although 
the  Stat  8  Aittie,  d  14.  s.  6.  was  passed  to 
remedy  the  Ineonvetiieiiee,  that  no  distreas 
coidd  be  made  M  tenants  fbr  years,  or  at 
wfl],  slier  the  determkiadon  of  their  leases, 

S]  ^he  seventh  section  pnyrideB  tiiat  bvk4i 
tress  must  be  made  within  the  space  of 
six  months  after  the  end  of  the  lei^,  and 
during  the  continuance  of  the  landlord's 
title,  and  during  the  paBsession  of  the  tenant 
from  whom  such  arrears  fat  rent  became 
doe.  Thamei^fiictof  atenantremaniing 
in  possession  is  consequently  not  sufltei^t 
to  enable  a  landlord  to  distrain  :  and  liere 
the  relation  of  landlord  and  ten^t  does,  not 
apjpear,   by  the  avowry,  to  Inve  ^SLUited 


between  die  avowmts  attd  the  phiintifl^  at 
the  ^me  of  the  distress :  neither  is  it  alleged 
that  the  piainiiff  teootinuad  to  hoM  tmder 
the  defendants^  as  the  exeentmrs  of  their 
tesutor.  The  ^U  11  Geo.  C.  e.  19.  s.  tft. 
is  applicable  only  to  eiaes  where  phintifis 
n  replevin  hold  premises  as  teoanis  to  the 
avowant*  themaelves,  and  does  net  extend  to 
thehr  personal  represeAtatrres:  and  here  it 
ia  merely  stated,  that  die  plaintiff  held  as 
tenant  to  Prsser,  until  and  at  the  time  of 
his  death;  and  the  avowry  oannot  be  aup- 
poited  under  the  first  section  of  the  statute 
02  Hen.  8»  c.  07,  as  it  apjplies  to  freeiiolds 
of  idheritanoe^  ttad  it  does  not  appear  that 
the  testator  was  seised  of  any  estate  of  free* 
hold  in  the  preroises  fer  the  rent  of  which 
the  distress  was  made. 

Mr.  SetjeatU  Fedke  cofitrft.-^Tlie  avowry 
ii  good  cm  general  demarrer,  and  salildeiit 
within  the  terans  of  Iha  atatate  11  Geo.  2. 
C  19.  s.  82,  which  enacts  that  all  defendsats 
hi  replevin  may  avow  cenendly.  Hie  plain- 
tiff enjoyed  the  hnds  dr  premises  tm  a 
certain  tent,  binder  a  demise,  daring  the 
thne  wherein  the  rent  distraiAed  Ibr  was  in- 
curred, which  rent  was  then  and  still  remains 
doe:  and  here  the  avowvy  lUls  expressly 
within  the  terms  of  that  section,  aa  the 
dd^ndante  have  aveivad  that  the  plaintiff 
held  under  their  testator  untO  the  time  of 
his  death,  and  that  the  rent  remakied  due 
and  unpaid  to  him,  or  the  deftiidants,  as  his 
executors.  In  order  to  show  the  privity 
that  existed  between  the  plaintiff  and  di» 
defendants,  it  was  sufficient  for  them  to 
state,  that  the  former  continued  in  posses- 
sion of  the  premises  after  the  death  of  their 
testator.  In  Pomeli  v*  KUikk]  (2Wwhere, 
in  trespass  for  entering  the  pla&tiff's  house, 
and  ohivying  asvay  his  gooos,  upon  plea  of 
not  guiky,  3ie  defendant  gave  in  evidence^ 
that  he  was  esecutor  «f  A,  who  w»  the 
plahiciff's  lanAord  of  the  hooseii  md  that 
he  dismmrad  fbr  rent  dm  to  the  testator  at 
his  death — ^it  was  objected,  for  the  plaintiff^ 
that  an  ekediilbr  wair  empdnrered  to  dis- 
tvsin  antyby  virtue  oftlie  statute  32  Hen.  tt. 
ci37,  and  tiuit  diat  atatnte  extended  to  Ae 
exectttors  and  administiatnaof thoaeneisans 
only  to  whom  rent  servioM,  rent  attargca, 
rents  isficfc,  .«r  lee  larm  rents  were  doe, 
and  that  die  present  case  did  not  lid  withiB 
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either  of  thoie  descriptions, — yet  Chief  Jus- 
tice Lee  over-ruled  the  objection,  and  said* 
**  This  was  a  rent  service,  the  testator  being, 
in  his  lifetime,  seised  in  fee,  and  the  plain- 
tiff holding  under  a  tenure  which  implied 
fealty*"  That  case  is  precisely  in  point; 
and  as  the  plaintiff  has  only  demurred  gene- 
rally to  the  avowry,  it  must  be  presumed, 
that  the  .  testator  was  seised  of  the  pre- 
mises in  fee.  Although  the  case  of  Reu" 
vm  V.  )Vaikins(Ji)  was  decided  before  t;he 
statute.  11  Geo.  2.  was  passed,  and  appears 
to  be  to. the  contrary, — yet  it  does  not 
appear  what,  the  pleadings  were.  Lord 
M>ke(d)  saysi  **  that  the  statute  32  Hen.  8. 
had  been  beneficially  expounded : "  and  in 
Hoafv..B€ll,(4f)  the  Court  said,  <<  that  it 
was  m  remedial  law,  and  extended  to  the 
executors  of  air  tenants  foi  life.''  And 
although  it  has  .been  said,  that  the  statute 
pf  Anne,  c«  14.  does  not  apply,  unless  the 
title  of  the  same  landlord,  and  possession 
bv  the  saoiA  t^^ant,  contiaues^-^yet,  if  the 
plaintiff  onoe  held  aa  tenant,  he  ought  to 
have  shown  wh^  his  tenancy  expired ;  and 
if  thei^  wem' any  doubt  aa  to  the  title,  he 
should  hav^  pleaded  it  in  bar. 

The  Cmtri  teiened  to  the  case  of  Martm 
¥«  BurUmt{5)  as  being  decisive  of  the  pre- 
sent, where  it  was  determined,  that  a  cog- 
nisajipe  by  a  defendant,  aa  bailiff  of  an 
executrix,  under  the  statute  32  Hen.  8,  for 
anrears;  of  rent  which  had  adxrued  during 
the  lifetime .  of  the  testator, .  need  not  set  out 
the  title  of  the  testator,  nor  show  that  the 
executrix  was  entitled  to  distrain  under  that 
statute:  4nd  Mr.  Justice  Richardson  there 
observed*  '*  the  question  as  to  title  should 
have  been  raised  by  a  plea  in  bar." 

By  the  Court.-— If  the  argument  for  the 
plaintiff  could  prevail,  the  executors  of  a 
lessor,  who  had  died  seised  of  a  freehold 
rent,  would  have  no  remedy  for  arrears 
sccruiag  in  the  testator's  lifetime.  But  the 
answers  given  to  the  demurrer  are  satisfac- 
tory wid  condusive ;  and  the  defendants, 
as  avowantSy  have  done  all  which  the  sta- 
tute 11  Geo.  2.  required  of  them ;  and 
consequently  they  are  entitled  to  judgment 
The  statute  of  Anne  is  altogether  out  of 
the  question ;  for,  since  the  statute  of  Geo.  2, 


(2)  Co.  LHt,  1«,  a. 

3)  Ibid. 

4)  1  Lord  Bayin.  ITS. 
(5)  4  B.  Moore,  608.    S.C.  1  B.  &  B.  279. 

Vol..  III.  C.P. 
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all  a  defendant  in  replevin  need  do,  is  to 
set  out  as  much  on  the  record  as  the  statute 
requires :  and  if  the  plaintiff  in  this  case 
had  any  objection  to  raise  ,to  the  defen- 
dants' title,  he  should  have  pleaded  it  i|i 
bar.  The  22d  section  of  the  statute  11 
Geo.  2.  enacts,  "  that  it  shall  be  lawful  for 
all  defendants  in  replevin  to  avow  or  make 
cognizance  generally,  that  the  plaintiff  in 
replevin,  or  other  tenant  of  the  lands  and 
tenements,  wherever  such  distress  was  made, 
enjoyed  the  same  under  grant  or  demise,  st 
such  a  certain  rent,  during  the  term  whereiipi 
the  rent  distrayif^  for  accrued,  which  rent 
was  then  and  stiA*  remains  due."  That  has 
been  done  here ;  for  the  defendants  have 
shown  that  the  plaintiff  was  in  possession, 
and  that  the  rent  was  due  and  remained 
unpaid.  The  statute  then  go^s  on  to  state, 
"  without  further  setting  forth  the  grant, 
tenure,  demise,  or  title  <^  such  landlord  or 
lessor,  any  law  or  custom  to  the  contrary 
notwtthstKiding ; " — and  yet,  it  has  been 
contended,  that  the  .defendants  .  ought  to 
have  set  forth  their  title.  But  it  appears 
to  us,  that  they  have  brought  themselves 
sufficiently  within  tlie  words  and  meaning  of 
the  statute.  It  has  been  contended,  how^ 
ever,  that  as  their  testator  was  the  owner 
of  the  property,  in  respect  of  which  the  dis- 
tress was  made,— -unless  the  contrary  was 
alleged,  it  must  be  taken  that  he  was  the 
owner  in  &e ;  and  if  not,  that  the  plaintiff 
should  have  shown  that  he  had  a  more 
limited  interest.  To  which  it  has  been  an- 
swered, that  the  avowry  is  not  sufficient, 
or  within  the  terms  of  the  first  section  of 
the  32  Hen.  8.  c.  37,  as  that  statute  applies 
only  to  the  representatives  of  persons  seised 
of  estates  of  freehold.  But  it  must  be  adr 
mitted,  that  if  this  is  a  case  within  tliat 
statute,  the  interest  of  the  landlord  need 
not  be  set  out  in  the  avowry ;  and  the  con- 
struction which  that  statute  is  entitled  to 
•receive  ought  not  to  be  abridged.  Pay- 
ment of  rent  is  rent  service,  as  the  money 
received  is  in  lieu  of  services.  And  in 
Powell  V.  KiUick,  it  was  expressly  decided, 
that  a  lease  for  years  was  within  the  mean- 
ing of  the  statute.  But  it  has  been  saij, 
that  there  is  a  decision  the  other  way  :  and 
when  there  sre  conflicting  authorities,  the 
consequences  must  be  looked  at ;  and  k 
would  be  contrary  to  principle,  if  the  case 
of  Powell  V.  Killick  should  be  now  over- 
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turned*  It  is  a  later  authority  (viz.  5  Geo.  S,) 
than  Rernom  v.  FFfff Arm,  which  appears  to 
have  been  decided  in  the  25  Geo.  ft ;  and 
in  the  latter  case,  it  is  merely  stated,  that 
the  Court  teemed  to  be  of  opinion,  that  the 
statute  only  gave  a  remedy  by  way  of  dis* 
tress  for  rents  of  freehold.  The  balance  of 
authority,  therefore,  is  dearly  in  favour 
of  the  defendants ;  and  it  is  an  established 
rule,  that  where  a  statute  is  remedial,  the 
-Court  will  put  a  fiberal  construction  upon 
h,  and  endeavour  to  bring  all  cases  within 
the  scope  of  the  mischief  faitended  to  be 
provided  against :  but  if  4t  were  otherwise, 
the  defendants,  althouglf'  entitled  to  die 
rent  due  from  the  plainti£^  would  be  alto- 
gether deprived  of  their  remedy.  Our 
judgment  must  be  for  the  defendants. 

JwigmaUfor  the  drfendantt. 


1824.        )       PAtlCER    AND    OtHBBS 

«  June  23.  y  o.  featt. 

An  East  India  captam  hoping  borrowed 
money  of  A^  m  order  to  jfcure  Atin,  arranged 
with  B  that  he  (the  captain)  should  dram 
bUis  on  C,  (B*s  agent  at  Calcutta^  J  in  favour 
Af  payable  thirty  days  after  the  arrival  of 
the  shtp ;  which  bills  A  was  to  indorse  to  d^ 
who  was  to  ne foliate  on  Calcutta^  upon  the 
captawCs  consigning  to  their  agent  there^ 

foods  to  double  the  amount  of  me  biUs : — 
(eld,  that  B  had  no  insurable  interest  m  the 
bills ;  and  that  even  if  he  hadf  he  was  not 
entitled  to  recover  upon  a  policy  describing 
them  as  bills  of  exchange. 

This  was  an  action  of  assumpsit  on  a 
policy  of  insurance,  subscribed  by  the  de- 
fendant, for  500^,  who  pleaded  the  general 
issue,  and  paid  15/.  into  court,  upon  the 
count  for  money  had  and  received,  that 
1)eing  the  premium  received  by  hiin. 

The  cause  was  tried  before  Lord  Chief 
Justice  DaUas,  at  Guildhall,  at  the  sittings 
after  Trinity  term  1822,  when  a  verdict  was 
found  for  the  i^aintifis  for  485/.,  (being  the 
remainder  of  the  sum  claimed  in  this  action,) 
subject  to  the  opinion  of  die  Court  on  the 
following  case : — 

The  policy  on  which  the  action  was 
brought,  bore  date  the  20th  August  1818, 
and  was  effected  for  and  on  account  of  the 
plainti£&« 


Tlie  voyage  or  risk  was  by  the  poKcy  ex« 
pressed  to  be  "at  and  from  London  to  all 
or  any  ports  and  places  wheresoever  and 
whatsoever,  on  this  side,  at  and  beyond  the 
Cape  o£  Grood  Hope,  and  elsewhere^dttring 
the  ship's  stay  at  each  port  and  place,  and 
on  all  services  untO  her  safe  airival  at  Cal- 
cutta, upon  any  kind  of  goods  and  mer- 
chandizes, &c.  of  and  in  die  good  ship  or 
Tessel  called  tfaeP(Bf«g«ii,''whmof  Geoige 
B.  Keene  was  master,  ftc  : — and  the  in» 
surance  was  by  the  policy  declared  to  be 
**  on  two  biUs  of  excbaiaae,''  drawn  by 
Keene  on  Cruttenden  and  Madtillop,  of 
Cidctttta:  Ae  one,  for  l,500l.|  and  the 
other  for  500/. 

The  perils  insured  against  were  Aose 
commonly  enumerated  in  policies  of  the  like 
description ;  and  it  was  subscribed  by  the 
defendant  at  a  premium  of  3L  per  cent. 

T%e  circumstances  thatkd  to  the  insuranee 
were  as  follows : — ^Keene,  the  captain  of  die 
Tessd,  had  purdnsed  goods  on  his  own 
account  as  an  adrentureunrthevoyage;  and 
these  goods  having  been  in  part  pur^ased 
by  means  of  advances  made  to  hnn  by  Ed- 
mund Read,  (a  ship  apd  insarance  br^er,) 
it  was  found  on  die  setderaent  of  aoeounts 
between  diera  at  Graveaend,  before  the 
vessel  sailed,  that  the  captam  was  indebted 
to  Read  in  the  sum  of  2,0001.  or  th»e* 
abouts. 

It  was  dierefbre  agreed  between  Iben, 
diat  if,  when  Read  came  to  town»  he  eoidd 
negotiate  bills  for  slx>ut  the  amoimt  whidi 
was  due,  he  should  do  ao. 

In  pursuance  of  diis  object,  ReadappUed 
to  the  plaintiflb,  merchants  in  London,  to 
know  whether  diey  would  negotiate  biUs  on 
Calcutta  to  the  amount  required.  Their 
answer  was  in  the  affirmadve,  vis.  that  they 
would  negotiate  one  set  far  1,500/.,  and 
another  set  for  500/.  They  required  Read's 
indorsement  upon  the  bflls,  whidi  therefore 
were  to  be  made  payable  to  han.  The 
plaintiffs  instructed  him  to  have  diem  drawn 
payable  thirty  days  after  die  arrival  of  the 
Paragon  at  Calcutta,  at  the  exchai^  of 
2#.  i^d,  a  rupee,  which  was  then  die  cur- 
rent rate  of  exchange  between  London  and 
Calcutta;  and  required  that  Keene  riiouid 
consign  to  Cruttenden  ttid  Maddllop,  on 
whom  the  bills  were  to  be  drawn,  goods  to 
about  double  the  amount  of  the  sum  for 
which  they  were  to  be  drawn,  to  place  them 
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in  fundi*  ao  diAl  they  might  accept  the  biOe* 
The  pUii4i£b  instniclea  Read  to  effect 
pdicies  on  the  bills,  •and  to  leave  uninsured 
goods  tp  the  MBount  of  the  bills. 

The  eaptain  being  informed  of  the  nature 
of  the  im>po8ed  transaction,  agreed  to  itf 
teiWh  Md  it  was  canied  into  e£fect  as  fol- 
lows:— ^The  captain  drew  the  two  biUs 
atated  in  the  pohcy^  which  were  in  duplicate 
andof  the  .following  tenor — 

*'  liondon^  S5th  Aug.  1818. 

'*  At  thirty  days  after  the  arrival  of  the 
•hip  Pimigmf  at  Calcutta,  pay  this  my  first 
of  exchange,  seeond  and  taird  not  p«d|  to 
the  oid?r  of  Mr.  Sdmuad  Read,  18,584 
pioea.  rupees,  14  annas,  value  received, 
which  pboe  to  aeooant  of 

•*  ToMesaia,  Ciuitenden  and  Mackillop, 
Calcutta." 

(Indorsed)  '^Bninmi)  Rbad." 

The  other  was  in  aimilar  terms  lor  4t5fiS 
nipees. 

Read  received  from  the  plaintiffs  the 
20001.  upon  the  bills.  The  captain  ship* 
ped  on  board  the  vessel,  to  the  order  of 
Crutteoden  and  Mackillop,  a  quantity  of 
goods  exceeding  the  aaid  bills  in  value,  and 
signed  bills  of  ladii^  thereof  in  triplicate  to 
Cruttenden  and  Mackillop. 

Read,  on  behalf  of  the  plaintifiBh  then 
proceeded  to  effect  the  policy  in  questiout 
91  their  expense,  and  fat  their  benefit. 

Before  the  defendant  subscribed  it,  he 
yraa  informed  by  Read,  that  the  insurance 
was  on  biUs  payable  on  the  arrival  of  the 
Paragon,  aoQ  that  it  was  better  than  on 
goods,  because  not  liable  to  average. 

It  was  left,  to  Read  to  raise  the  money  in 
the  best  way  he  could.  The  bills  of  ladiog 
were  not  giyen  as  a  security  to  the  plains 
\iff$9  biit  to  Cruttenden  and  Mackillop,  who 
were  the  i^^ents  of  the  plaintiffs  in  India. 

The  ship  afterwards  sailed  on  her  voyage, 
with  the  goods  and  set  of  the  bills  of  ex* 
change  on  board ;  and  there  were  purposely 
left  uninsured,  on  board  of  the  ship,  goods 
9f  the  captain  to  the  ftdl  value  of  the  bills. 

The  ship  was  in  the  course  of  the  voyage 
totally  lost,  together  with  the  said  set  of 
bills  and  goods,  by  perils  of  the  seas,  such 
as  were  inat^ed  against  bv  the  policy  ;  and 
nether  the  ship,  set  of  faiUs,  nor  goods,  nor 


any  part  thereof,  ever  arrived  at  Calcutta, 
nor  were  the  bills  or  either  of  them  ever 
accepted  or  paid. 

A  bill-broker  bemg  called  for  the  plain- 
tiflls,  who  was  conversant  with  the  trade  to 
the  East  Indies,  stated,  that  in  the  course 
of  such  trade,  it  is  an  object  to  furnish 
captains  with  funds  in  England  payable  in 
India  i-*that  bills  are  made  payable  on  the 
contingency  of  the  ship's  arrival,  generally 
thirty  or  forty  days  after  arrival ;  and  that 
goods  to  the  amount  of  the  biUs  remain 
uninaufed;  that  the  drawer  <if  the  bill  pays 
at  an  exchange  to  cover  the  expense  of  the 
taker  of  the  bill  insuring;  that  if  the  ship 
does  not  arrive,  the  taker  of  the  bill  has  to 
recover  the  money  in  England ;  and  that  k 
ia  not  so  desiraUe  for  him  as  a  regular  hill 
of  exehange ;  that  he  would  rather  take  a 
bill  at  a  higher  rate  of  exchange,  if  the  biU 
were  absolute ;  that  this  practice  had  been 
frequent  from  1810  or  1811 ;  that  he  <the 
witness)  could  not  name  any  instance  where 
bills  were  so  drawn,  and  the  ship  had  not 
arrived ;  that  the  consignment  was  to  in- 
duce the  drawee  to  accept  the  biUa  ;  that 
the  object  of  drawing  bilb  in  thia  manner 
waa  to  put  the  c^^tains  and  officers  of  East 
India  ships  in  cash,  to  pay  for  their  in* 
vestments ;  that  formerly  this  was  done  by 
fetpondemiai  that  retpomdmiiia  still  con* 
tinuea ;  and  that  some  prefer  one  mode,  and 
aome  the  other;  that  bills  are  not  so 
taken,  where  the  drawer  carriea  out  goodst 
pr  has  ftmds  in  India;  that  the  witneaa 
knew  of  no  instance  of  biUs  beii^  so  takai» 
unless  where  goods  were  carried  out  to 
India :  that  the  goods  are  conaigned  to  tho 
person  on  whom  the  bills  are  drawn ;  andg 
that  if  the  goods  are  lost,  and  the  ahip  ar« 
rives,  the  bills  are  paid ;  but  if  the  goods 
arrive,  and  the  ship  is  lost,  the  biUs  are  not 
paid :  and  in  that  case  the  holder  of  tho 
bills  has  no  remedy  against  the  drawer^ 
The  Chief  Justice  desireid  the  jury  to  con* 
sider  whether  the  advance  of  the  said2,000i^ 
was  made  on  the  contingency^  of  the  ship's 
arrival  at  Calcutta  ;  and  the  jury  found  that 
it  was  made  on  such  contingency. 

The  question  for  the  opinion  of  the 
Court  was — whether,  under  these  circum- 
stances, the  plaintiffs  were  entitled  to  rcr 
cover  upon  the  policy.  If  they  were,  the 
verdict  was  to  stand ;  if  not,  a  nonsuit  was 
to  be  entered. 
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Mr.  Serjeant  Taddy,  for  the  plainti£&, 
6ubniitted---Fir8t,  that  they  had  an  insur- 
able interest,  and  were  entitled  to  recover ; 
and  although  it  might  be  aaid  they  had  none, 
aa  there  was  no  contingency  in  the  subject 
matter  of  the  insarance,  yet  the  money  ad- 
Tanced  by  themi  on  the  credit  of  the  bills, 
was  clearly  advanced  on  a  contingency ;  and 
in  case  of -the  failure  of  the  ship's  arrival  at 
Calcutta,  they  bad  no  other  security  than 
the  insurance^  Although  it  may  be  con- 
tended that  the  money  might  have  been 
lent  on  retpondeniieh  and  so  described  in  the 
policy,  according  to  Gkntr  v.  J?toifc,(l) 
atill  it  was  not  a  loan  on  goods  or  ''  effects," 
to  bring  it  within  the  case  of  Gregory  v. 
ChriMie,  (^)  which  was  decided  on  an  ex- 
press usage';  and  on  which  reipondentia 
interest  was  chaiged.  The  defendant  was 
told  belbre  he  subscribed  the  policy,  that 
4he  insurance  was  on  bills  payable  on  the 
arrival  of  die  ship ;  and  the  jury  found  that 
the  advance  made  was  on  a  contingency. 
The  bills  of  lading  belonged  to  Cmttenden 
and  Mackilkp ;  and  the  consignments  were 
made  to  them  to  induce  them  to  accept  die 
bilk  of  exdiange« 

Secondly,  it  may  be  said  that  these  in«> 
Btruttents  are  tnt  biUs  of  exchange,  because 
they  are  only  payable  on  a  contingency ; 
and  if  so,  that  tliey  are  inlprop^ly  described 
as  such  on  the  face  of  the  policy.  It  is  true 
that  they  were  not  payable  at  all  events ; 
and  although  they  cannot  be  considered  as 
an  order  for  the  payment  of  money,  yet  in 
common  language  they  might  be -termed 
■o ;  and  it  was,  at  all  events,  sufficient  to 
describe  them  as  such  in  a  policy  of  in- 
surance, as  it  is  only  necessary  in  such  an 
xostrument  to  show  the  interest  of  the  as- 
sured, and  thereby  inform  the  underwriter 
for  what  he  undertakes  to  insure.  Before 
the  statute  of  Anne,  a  promissory  note  was 
not  a  negotiable  instnmient;  but  still  it 
might  be  described  as  such  in  a  policy.  If 
a  nctor  has  a  lien  on  the  goods  of  his  prin- 
cipal, he  may  insure  such  lien  by  insuring 
the  goods  on  which  he  claimed  it :  Oothvin 
V.  the  London  Asmtrance  Company.  (S)  Be- 
tides, the  only  difference  between  the  in- 
strument in  question,  and  ordinary  bills,  is, 
that  an  indorsee  could  not  have  maintained 

(1)  3  Burr.  1394.    S.  C.  1  Sir  W.  Bl.  405. 
(V)  Park  on  Insunmce,  6th  edit.  14. 
(3)  1  Borr.  489.    S.  C.  1  Sir  W.  Bl.  103. 


an  action  in  his  own  name,  bat  ha  m%ht  in 
the  name  of  the  drawer ;  and  althos^  in 
point  of  strictness  they  are  not  negotiable 
instruments,  they  are  stfll  valic^  and  may 
be  considered  in  the  nature  of  promisaory 
notes. 

Mr.  Serjemi  Wdde,  for  the  defiendant, 
was  stopped  by  the  Court. 

BytheCowrt. — ^Two  objections  have  been 
raised  in  this  case — first,  that  the  plalntiffii 
had  no.  insurable  interest;  vpA  secondly, 
that  if  they  had,  they  have  not  described  it 
properly  in  the  policy.  Firat,  they  pro- 
posed to  insure  biUs  <rf  exchange ;  anddwy 
are  so  described  in  terms  on  £e&ee  of  the 
policy ;  they  most  therefore  be  taken  to 
have  been  instrtonents  of  that  natufe ;  but 
as  they  are  set  out  in  tite  casei  ijbgy  wipptm 
to  be  only  payable  cm  a  contingency,  as,  if 
the  ship  did  not  arrive  at  Calcutta,  £e  bSb 
would  never  be  paid.  What,dierefoie,  the 
plaintiffs  propos^  tq  vamsn  were  not  biUs 
of  exchange,  but  a  right  to  obtain  money 
in  case  of  the  arrival  of  a  ship  at  a  certain 
place.  They  cannot  be  treated  as  bflls  of 
exchange,  but  are  mere  waste  paper ;  and 
although  it  has  been  decided  that  a  bill  may 
be  accepted  upon  a  contii^pency ;  or  diat 
the  acceptor  may  be  bound  to  pay  on  the 
happening  of  a  particular  event ;  yet  it  can- 
not be  so  drawn,  as  it  would  load  the  money 
market  with  instruments  that  wovdid  aflbid 
no  security  to  the  holder;  and  if  a  lull  of 
exchange  be  drawn  on  a  contingency,  it  is 
altogether  a  nullity.  But  it  has  been  ai^rued 
that  these  instruments  are  valid  as  between 
certain  parties,  although  not  n^otiable; 
and  as  far  as  regards  me  drawer  m%ht  be 
treated  as  promissory  notes ;  and  that  a 
note  payable  on  such  a  contingency  would 
be  valid.  But  in  PeartoH  t.  6'fimtf(,(4) 
where  an  acticm  was  brought  on  a  note,  by 
which  the  defendant  promised  to  pay  die 
plaintiff  sixty  guineas,  if  h6  (the  plaindff) 
should  be  married  within  two  months,  the 
Court  inclined  against  the  note,  bemuse 
it  was  to  pay  money  on  a  mere  contingency ; 
and  that  case  was  decided  before  the  sta- 
tute of  Anne  was  passed  ;  and  in  Ferris  ▼. 
Bond,{6)  which  was  a  case  since  the  statntCa 

(4)  Comb.  Str.    S.  C.  4  Moa.  4tS. 

(5)  Bftyley  oq  Bills,  4th  edic  13.  (a.)  Tbo  ools 
WB8  in  these  words — "  I,  John  Coxuior,  proauie  ts 
pay  John  Ferris,  or  his  order,  50/.  with  Interest,  ftt 
six  months*  notice,  d8t«d'f4th  Jaae  ISOft,  (sfDtd) 
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it  was  held,  that  a  promissory  note  made 
payable  on  a  contingency  was  void,  even  as 
between  the  originu  parties.  The  instru- 
ments in  question  therefore  must  be  con- 
sidered as  mere  waste  paper,  as  the  plain- 
tiffs could  in  no  event  nave  recovered  on 
them  as  bills  of  exchange ;  and  if  so,  they 
have  lost  nothing  bv  them. 

Secondly,  even  if  diere  had  been  no  in- 
surable interest,  the  plaintiffs  should  have 
described  the  instrnments  in  question  by 
their  proper  names  in  the  policy.     They 
are  there  set  out  as  bills  of  exchange ;  but 
they  are  not  so.     Although  it  has  been  said 
that  they  might  be  stated  as  bflls  of  ex- 
diange,  and  chat  at  all  events  it  was  suffi- 
cient to  describe'  them  as  such  in  ajpolicy^ 
still  the  defendant  might  say  that  he  thought 
he  was  insuring  good  bills;  whereas  the 
instruments  in  question  had  not  even  the 
character  of  a  hill.     It  has  been  further 
said,  that  a  fiictor  may  insure  his  lien  by 
insuring  the  goods  on  which  he  clahns  it  ^ 
liut  that  is  a  thing  well  known,  and   of 
general  occurrence;   but  the  practice  in 
question  is  of  recent  introduction,  so  that 
common  parlance  appears  to  be  out  of  the 
question.     In  Gregory  t.   Chrisiie  an  in- 
surance was  effected  on  behalf  of  the  captain 
of  an  East  Indiaman,on  "  goods,  specie,  and 
effects,*'  on  board  his  ship ;  and  the  plain- 
tiff claimed  to  recover  money  which  he  had 
expended  for  the  use  of  the  ship,  and  for 
vrhich  he  charged  respomkniia  interest ;  and 
It  was  proved  by  several  East  India  cap*> 
tains,  that  this  kind  of  interest  was  always 
insured  undjer  the  denomination  of  "  goods*, 
specie,  and  effects :"  the  Court  held,  that 
under  this  express  usage  the  plaintiff  was 
entitled  to  recover ;  and  the  word  **  effects" 
ipight  have  embraced  the  instruments  in 
question.     On  the  whole,  thereibre,  we  are 
of  opinion,  that  the  property  in  question 
was  never  in  peril,  as  the  plBintil&  had  thdr 
remedy  against  the  borrowers  in  this  country, 
in  case  of  the  loss  of  the  ship ;  but  we  re- 
gret to  be  compelled  to  come  to  this  deci- 
sion,  as  aU  transactions  relative  to  insurance 

J.Coanor— or  else  Henry  Bond." — ^In  an  sction  upon 
tkit  agpuost  Bond,  the  qnestioa  was  reeenred,  whe- 
iher  tUtwna*  m  to  B«nd»  a  note  within  the  statute ; 
and  the  Court,  after  argument,  held  it  was  not,  because 
Bond's  engagement  only  was  to  pay  if  Connor  did 
not;  and  a  raie  ftr  a  nonsuit  was  rn^e  absolute. 


ought  to  be  conducted  uhetrimd  fde ;  but 
as  the  present  practice  is  a  new  one,  the 
parties  who  engage  in  it  must  take  the  con- 
sequence. It  appears  that  the  object  of 
drawing  bills  of  wis  description,  is,  to  put 
the  captains  of  East  India  ships  in  cash,  to 
pay  for  their  investments ;  and  there  are 
other  modes  by  which  it  might  be  ejected, 
viz.  either  by  fespenderUia^  or  consigning 
the  goods  to  a  third  person  in  India,  and 
indorsing  the  IhUb  of  lading  to  him.  On 
these  grounds  the  plaintiffs  are  not  entitled 
to  recover. 


1824 
June  SO 
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HAHV  V.  CORBETT. 


'  Where  on  an  msuranee  on  goods  in  a  skw 
warranted  fintefivm  capture  andsekntre^  the' 
mUed  on  her  noyage  and  ftas  stranded  on  a 
shoaly  mthin  a  few  miles  of  the  port  qfdesti- 
nation^  and  diutbledfrom  proceeding  further , 
and  ultimately  tost ;  but  whilst  she  remained 
on  the  shoal  she  was  seized  by  the  authority 
of  the  Spanish  government^  and  the  good* 
were  confiscated : — Heldt  that  this  was  a  loss 
by  the  perils  of  the  sea. 

'  This  was  an  action  of  assumpsit,  brought 
affainst  the  defendant,  an  underwriter  at 
Lloyd's,  to  recover  the  sum  of  200/.,  the 
amount  of  his  subscription  on  a  policy  of 
insurance  on  goods,  on  a  voyage  by  the 
Mary,  from  London  to  Maracaybo. 
'  The  declaration  contained  three  counts  on 
the  policy,  all  of  which  averred  the  interest 
to  be  in  the  plaintiff.  Th6  first  count  aver« 
red  a  total  loss  to  have  happened  by  the 
perils  of  the  seas';  the  second  connt  averred 
the  loss  as  follows  : — "  That  while  the  said 
ship  was  in  the  course  of  her  voyage,  and 
while  the  goods  remained  on  bour^l  within 
a  cert^n'  district  or  territory,  then  under 
the  dominion  of  the  Spanish  government, 
the  said  ship  became  and  was,  by  the  perils 
and  dai^ers  of  the  seas,  and  by  force  and 
violence  of  the  wipds  aod  waves,  driven  on 
the  '  sands,  broken,  damaged,  rendered 
whofly  unnavigable,  and  disabled  from  pro- 
ceeding ;  whereupon,  on  the  1 8th  day  ofSep- 
tember,  in  the  year  aforesaid,'^  the  said  ship 
so  being  in  that  condition,  with  -the  said 
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gaods  and  m  erchandiaes  «o  on  board  tkerc^ 
o^  the  said  a  hip,  gooda,  and  merchandizes, 
were  forcibly  arrested  and  taken  possession 
of  by  certain  persons,  acting  by  authority 
of  the  Spanish  govemm^it,  at  a  place  in 
parts  beyond  the  seas,  then  under  the  do- 
minion of  that  government,  to  mt,  at  Marar 
caybo  aforesaid  as  Ibrieited  for  pnae,  on 
the  alleged  groimd  that  the  said  goods  and 
merchandises,  and  other  goods  on  board 
the  said  ship,  had  been  ahimpod  on  the  said 
voyage  for  the  aumdy  of  certain  persons 
then  carrying  on  hostilities,  but  aUeged 
by  that  government  to  be  rebels,  aj^ainst  its 
lawful  authority — ^whereby  the  said  goods 
and  merchandises  so  insured  by  the  said 
policy  became  and  were  wholly  lost  to  the 
said  plaintiff;  and  that  the  said  loss  of  the 
said  ship  and  goods,  or  either  of  them,  or  any 
part  thereof  was  not  a  loss  by  captnve  or 
seiaure,  or  die  consequences  of  anyatteo^ 
thereof  within  the  meaning  of  the  aaid 
policy." 

The  third  count  averred  the  loss  as 
Ibllowa : — "  That  the  said  ship  became  a^ 
was,  by  the  perils  and  danger  of  the  seas, 
and  by  the  force  and  violence  of  the  winds 
and  waves,  driven  on  the  sands,  broken* 
damaged,  rendered  wholly  unnavigable  and 
disabfed  from  proceeding,  whereupon  after- 
wards, to  wit,  on  the  18th  day  of  Septem- 
ber, in  the  year  aforesaid,  the  said  ship  so 
being  in  that  condition,  with  the  said  goods 
and  merchandiaea  so  on  board  thereof,  the 
said  ship,  goods,  and  merchandises  were 
forcibly,  and  in  a  piratical  manner,  taken 
possession  of  by  certain  foreign  persona^  to 
the  plaintiff  unknown,  residing  in  parts  be« 
vooa  the  seas,  to  wit,  at  Fort  San  Carlos^ 
m  South  America,  and  converted  by  those 
persona  to  their  own  use,  whereby  the  said 
goods  and  merchandiaes  so  insured  by  th^ 
said  policy,  became  and  were  wholly  lost  to 
the  j^aintiff  s  that  the  said  loss  of  the  said 
ship  and  goods,  or  either  of  them,  or  any 
part  thereof  was  not  a  loss  by  capture  or 
seiaure,  or  the  consequences  of  any  attempt 
thereof  within  the  meaniiy  of  the  s^ 
policy," 

The  defendant  pleaded  the  general  issuei 
and  the  cause  came  on  to  be  tried,  at  the 
adjourned  sittings  after  Trinity  term  182$^ 
before  the  Hon.  Sir  James  Burrough,  knUi 
Une  of  the  Justices  of  this  Court,  when  a 


verdict  was  found  for  the  pbinttff  for  SOOL, 
subject  to  the  following 

CASE. 

The  policy  of  insurance  on  which  the 
aQtion  ia  brought,  is,  by  consent,  annexed  to 
the  case.  It  bears  date  on  the  18th  day  of 
July  1822,  and  was  eftected  by  the  plaintiff 
in  London^  cm '  Manchester  cotton  goods, 
per  the  Af ory,  on  a  voyi|ge  from  London  to 
Maracaybo,  with  liberty  to  touch  in  the 
West  Indies  for  all  purposes  whatever,  and 
the  said  pkdntiff  had  an  insuraUe  interest  in 
the  said  goods  to  the  full  amount  of  the 
sum  inaurod.  By  a  memorandum  on  the 
said  policy  it  was  declared,  that  the  said  in- 
surance was  on  goods,  as  mi^t  be  declared 
thereafter,  to  pay  average  separatdy  on 
each  package,  warranted  nee  from  capture 
and  seiaure,  and  the  consequence  of  any 
attempts  thereof;  ^d  by  another  memo- 
randum afterwards  made,  the  interest  in- 
sured by  the  said  policy  waa  declared  to  be 
on  certain  cases,  packages,  and  boxea  of 
goods,  valued  at  4,1 24/.  5#.,  exdvaivci  of 
premiuma  and  fnp^Tivi^ifi  freighta  iua4 
commission. 

.  The  Mary  uSL^  from  Gravesend  with 
the  aaid  gooda  on  board,  on  the  24tb  of 
July  1822,  bound  on  the  said  voyage,  and 
arrived  on  the  17th  of  September  following, 
at  midnight,  off  the  Gulph  of  Maracaybo 
aforesaid.  At  meridian  the  next  day*  th^ 
a^id  vessel,  then  eight  or  nine  miles  from 
Fort  San  Carlos,  (a  military  post  more  than 
twenty  miles  distant  frofn  Maracaybo,}  for 
want  of  a  pilot  run  for.  the  Bar  of  Man^ 
caybo,  but  on  account  of  the  shoal  or  shal;- 
low  water  was  obliged  to  oome  to  anandoi« 
and  drifted  on  the  sand,  and  waskat  ij  tha 
perila  of  the  pmu 

On  the  morning  of  the  next  day^  ^'^^E 
the  19th  of  September,  the  ship  being  stffl 
in  the  sandsi  with  her  cargo  on  board,  th^ 
Gi^tain  of  tbe  said  vessel  i^^iedatFoft 
San  Carlos  for  assistance,  to  enaUe  him  to 
save  the  cargo^  but  waa  then  for  the  first 
time  appria^  (as  the  fact  waa)  t^t  &lanb> 
caybo  and  Fort  San  Carlos  had  been  re- 
cently tduen  by  the  SiMUiish  forcea,  actifig 
by  anthority  of  the  King  of  Spain,  fioas 
certain  persons  or  peofue  aasodated  to* 
gether  as  a  government  or  power,  by  die 
name  of  the  Republic  of  Columbia,  and 
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that  the  ship  and  cargo  would  be  conaidered 
aa  firiBe,  on  the  alleged  ground  that  the 
said  cargo  had  been  shipped  for  supply  of 
the  said  Republic ;  the  said  captain  and  his 
crew  were,  on  the  same  ground,  kept  in 
confinenient  at  Fort  San  Carlos,  and  after- 
wards sent  up,  as  prisoners  of  war,  to  Ma- 
racaybo,  and  were  thereby  wholly  prevented 
from  making  any  exertion  to  save  the  said 
cargo* 

On  the  mondng  of  the  said  19th  of  Sep- 
tember, by  command  of  the  persons  in  autho- 
rity at  Fort  San  Carlos,  oeitain  subjects  of 
the  King  of  Spain  resident  there,  repaired 
tt>  the  said  ship,  then  still  fixed  in  the  said 
sands  with  her  cargo  on  board,  and  began 
to  unload  the  same,  the  whole  of  which  was 
Bceotdingly  taken  out,  partly  in  a  sound  and 
partly  in  a  damaged  states  two  lighter- 
loads  of  Manchester  cotton  goods  were 
taken  to  the  said  Fort,  sound  and  undama- 
ged. Among  other  artides,  Manchester 
cotton  goods  were  brought  to  Maracaybo ; 
the  principal  part  was  very  much  damaged, 
some  slightly,  some  more  damaged,  and 
they  arrived  loose ;  there  were  no  whole 
packages  carried  up  to  Maracaybo^  but 
many  of  the  goods  were  landed  there  loose ; 
they  weie  brought  up  in  the  boats,  and 
washed  mth  Iresh  water,  and  were  posses* 
sed  by  the  persons  acting  mder  the  author 
nty  of  the  king  of  Spain :  not  l-20th  part 
of  these  goods  was  aound.  The  said  per- 
mub,  subjects  of  the  King  of  Spain,  having 
taken  possession  of  the  sune  &t  prise,  for 
llie  alleged  cause  aft>resatd,  sold  the  da* 
maged  goods  at  very  reduced  and  inferior 
prices,  in  consequence  of  their  said  da« 
maged  condition,  and  converted  and  dis« 
posed  of  the  proceeds  thereof:  no  part  of 
the  said  cargo,  or  the  proceeds  thereof,  ever 
came  afterwwds  into  the  possession  of  the 
said  insured,  or  any  of  theit  consignees  or 
agents. 

Intelligence  of  the  said  loss  first  arrived 
in  England  on  the  4th  of  December  in  the 
same  year,  when  the  plaintifis  imtnediately 
gave  a  full  and  regular  notice  of  abandon** 
ment  of  the  said  goods  to  the  undcvwriters, 
as  having  been  lost  by  the  wreck  of  the 
said  vessel,  but  which  the  underwriters  re* 
flised  to  accept. 

The  question  for  the  opinion  of  the  Court 
was — Whether,  under  these  circumstances, 
the  plaintiff  was  entitled  to  recover  from  the 


defendant  the  amount  of  his  sttd  snbscr^ 
tion : — If  he  was,  the  verdict  ia  to  stand ;  if 
not,  a  nonsuit  to  be  entered. 

Mn  Serjetmt  Bosanqnet^  for  die  plaintifl^ 
submitted,  that  under  the  cireumstances, 
the  goods  insured  were  lost  by  the  perilaof 
the  sea,  and  not  by  capture  or  seizure ;  and 
it  is  found  as  a  &ct,  that  no  part  of  the 
cargo,  or  proceeds  thereof,  ever  came  into 
the  possestton  of  the  assured.  It  is  imma* 
terial  whether  the  loss  happened  near  the 
port  of  destination,  or  in  the  middle  of  the 
aeas;  and  although  by  the  ciroumatancea 
that  occurred  after  the  ship  was  driven  on 
the  sand,  the  underwriters  lost  the  be- 
nefit of  salvage,  yet  she  wias  stranded  the 
day  previously  to  the  seizure*  It  nay  be 
said  that  the  sh%>  would  have  been  seized 
if  die  had  not  been  lost,  but  that  does  not 
Ibllow;  for  when  the  captain  discovered 
that  Fort  San  Carlos  and  Maracaybo  had 
been  taken  by  the  Spanish  forces,  he  might 
have  steered  in  a  difiereat  direction,  and 
thereby  avoided  all  danger.  The  case  of 
Licie  V.  Janton  (1)  is  distinguishable  from 
the  present,  as  there  the  ship  only  sustained 
a  partial  damage  in  the  first  instance,  aI-» 
though  she  was  afterwards  seized,  and 
eventuaUy  condemned ;  but  here,  the  ship 
was  totally  lost  before  any  part  of  the  cargo 
was  taken  out  of  her.  The  stranding  had 
not  the  effect  of  a  mere  retaliation  of  the 
voyage,  as  it  is  stated  that  the  ship  was  lost 
by  ihe  perys  of  the  sea ;  and  any  saibae-* 
qoent  cireuosstanoes  cannot  a£fect  the  as* 
sured,  or  divest  the  plaintiff  of  his  daim  to 
recover  from  the  dc^ndant  and  other  un<» 
derwritera  for  a  totid  loss. 
-  Mr,  Serjeant  V^tufkan^  ibr  the  defen- 
dant, insisted,  that  this  was  not  a  leas  occa- 
sioned by  the  perils  of  the  sea,  but  by  a 
peril  excepted  out  of  the  policy.  It  is  ne- 
cessary to  consider  to  what'  cause  the  loss 
is  to  be  attributed.  It  is  an  established 
principle,  that  in  considering  losses  of  this 
nature,  Uie  immediate,  and  not  the  remote 
cauae,  must  be  looked  at.  The  ship  waa 
not  £6tally  lost  in  the  first  instance,  but  was 
running  for  her  destined  port,  and  it  was 
not  then  known  to  the  captain  that  such  port 
was  in  the  possession  of  the  Spanish  ftrces, 
and  he  waa  only  prevented  from  reaching 
it  by  running  on  the  bar,  and  drifting  on 

(1)  IS  East,  648. 
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the  sand.  It  must  be  admitted  that  this 
was  a  stranding,  but  the  cargo  was  then  in 
safety ;  and'  it .  does  not  follow  that  the 
goodis  were  lost  because  the  ship  was 
stranded ;  at  all  events,  there  has  been  no 
loss  of  Toyage,  as  iar  as  regards  the  goods. 
In  Html  V.  the  Royal  Exchange  Assurance 
Company,  (2)  Mr.  Justice  Bayley  said, 
**  this  is  a  policy  on  goods,  which  are  not  so 
necessarily  connected  with  the  shipi  that  if 
the  ship  be  lost,  there  must  be  of  course  a 
loss  of  voyage  with  respect  to  the  goods ; 
because  if  the  goods  are  in  safety,  they 
must  be  transhipped  and  conveyed  to  thelc 
destination."  So  here,  the  goods  were  in 
safety  at  the  time  of  the  stranding,  and 
might  have  been  conveyed  to  their  .^^ace  of 
destination  if  they  had  iiot  been  ileised* 
The  only  distinction  between  this  case  and 
Livie  ▼.  Janton  is,  that  there  the  ship  was 
weighed  up  by  extraordinaiy  exertions,  and 
it  was  held  that  the  immediate  loss  was  by 
the  subsequent  setanre  and  condemnation. 
And  in  Green  v.  EhnsUcf  (3)  where  a  ship 
insured  against  capture  only  was  driven  by 
a  gale  of  wind  on  the  enemy's  coast,  and 
there  cqpftuced,  Lord  Kenyon  held  that  it  was 
dearly  a  loss  l^  capture,  for  that,  had  the 
ship  bten  driven  on  any  other  coast  dian 
that  of  an  enemy,  she  would  have  been  in 
perfect  safety.  So  here,  if  a  hostile  power 
had  not  interfered,  there  wouid  have  been 
DO  difficulty  incQiivjeying  the  goods  to  thetr 
destined  port,  and  die  greater  part  of  ^em 
aduatty  arrived  there.  In  Tkimpsan  v.  the 
Royal  Exchange  Asmsrance  €ampaKy,{4iy^ 
there  the  ship  waa  wrecked^  but  the  goods 
were  brought  on.  shore,  thaugfa  in  a  very 
damaged  suie,  so  that  they  brame  unpro- 
fitable t»  the  assured— *it  was  held,  that  the 
und^rvnriters  on  the  goods,  who  were  freed 
by  the  policy  flopi  particular  averaoe,  could 
not  be  ottde  liable  as  (or  a  total  loss  by 
notice  of  abandonmtat.  And  Lord  EUen? 
borough  there  said,  **  we  can  only  look  to 
the  time  n^en  the  loss  happened,  and  the 
goods  were  landed ;  and  then  it  was  not  a 
total  loss,  however  unprofitable  they  mif^t 
afterwards  be." ,  So  nere,  the  gooda  were 
not  of  necesnty  lost  by  the  loss  of  the  vea« 
sel ;  but  the  immediate  cause  of  thetr  loss 
was  the  seizure  by  the  Spaniards.     And 

(«>  5  Mftale  h  Sehr.  SfT. 

(3)  Peake'8  N.P.C.  S78. 

(4)  16  £a0t«  Kl^. 


die  cases  of  Hudson  v.  HarrUctif  (5)  and 
Hudson  V.  Marjoribanks^  (6)  show,  that  al- 
though a  ship  be  wrecked  the  cargo  may  be 
saved ;  aiid  that  in  such  a  case,  dte  under- 
writers can  only  be  liable  for  an  average 
loss. 

-  JUr,'  Serfeoni  Boeanqueit  in  reply,  was 
stopped  by  the  Court. 

By  the  CaurU — ^We  are  of  opinion  that 
the  loss  in  question  was  occasioned  by  the 
perils  of  'th<  4ea.  The  facis  are  these : — 
Goods  were  insured  i»  a  ship  from  Londtm 
to  Maracaybo,  with  liberty  to  touch  in  the 
West  Indies ;  the  plaintiff  had  an  insurable 
Ititmrest;  and  by.  a  memorandum  on  the 
poli^  it  waa.fieclarcd,  that  the  insurance 
was  on  goods  warranted  frte  from  capture 
6r  ^kuie;  and  the .  question  is,  whether 
the  loss  averred  in  the  declaration  was  a 
loss  by  capture  or  seiaure,  or  by  the  perils 
of  the  sea.  If  the  fexmer,  the  defendant 
would  not  be  answerabte;  but  if,  on  th^ 
other  hand,  the  loss  was  occasioDed  by  the. 
peribofthe  sea,  it. is  within  the  terms  of 
the  policy,  and  is  not  afiected  by  the  ex- 
ception. The  case  states,,  that  while  the 
shqp  was  on  her  voyage  .to  Maraeaybo,  ai 
the  distance  of  eight  or  nine  miles  from 
Fort  San  Carlos,,  which  waa  about  twenty 
miles  from  Maracaybo,.  sbe^^fiir  want  of  a 
pilot,  raa  for  the  bar  of  the  latter  port ;  bnt 
that,  on  account  of  the  shoal,  or  shallow 
water;  the  captain  was  obliged  ^  ooirfe  to 
an  anohar,  and;  drifted  on  tb^  sandi  and  that 
the  vessel  was  last  b^  the  perils  of  the  sea. 
But  it  Has  bei^  eontanded  fer  the  defen- 
dant, that  adiliittidg  the  ship  to  have  been 
lost,  it  does  not  follow  that  the  goods,  on 
board  her  riiould  be  lost  akti.  But  we 
think,  that  according  to  the  &ctB  aa  stated 
in  the  caae,  the  goods  were  lost  by  tha 
perils  of  the  sea.  The  ship  was  totally  lest; 
and  although  the  goods  were  saved  in  « 
damaged  state,  they  were  recovered  by  an 
aneinVi  and  but  for  that  drcnmstatioe  they 
would  have  been  totally  lost  also ;  and  wheii 
they  got  into  their  possession,  they  prevent- 
ed them  from  ever  getting  into  the  hands  of 
the  assured  or  the  owners;  therefore  the 
goods  were  lost  when  tlie  ship  was  lost.  If 
there  had  been  any  other  vessel  near,  ao 
that  the  goods  might  have  been  tranship- 

(5)  6  B.  Moore,  S88.  S«C. SB. &  B.9r. 

(6)  7  B.  Moore<  46$.  &C.iaaDg,a^ 
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ped,  H  wottld  not  have  been  a  loss  within 
the  poh'cy ;  but  it  appears  that  there  was 
no  ship  at  hand,  nor  was  there  any  land 
eight  or  nine  miles  from  the  place  where 
the  vessel  lay  on  the  sand.  If  the  under- 
writers  were  exempt  from  liability  on  a  loss 
by  capture  or  seiaure,  they  could  not  be 
entitled  to  calculate  on  having  the  goods 
preserved  by  an  enemy ;  and  if  they  had 
not  seised  them,  it  is  clear  that  the  goods 
could  never  have  been  recovered,  as  she 
was  wrecked  on  the  sand  and  lost.  The 
ship  could  never  have  been  removed  until 
she  actually  went  ta  pieces.  If  the  ship 
had  struck  on  a  rock  out  of  tlae  reach  of 
land  and  could  not  be  got  off,  although  the 
goods  might  remain  in  her,  yet  they  must 
be  deemed  as  lost  the  moment  tlie  ship  was 
reduced  to  that  situation,  and  what  hap- 
pened afterwards  is  quite  immaterial.  If 
she  had  gone  to  pieces,  and  the  goods  had 
been  drifted  on  shore,  it  would  have  been  a 
total  loss.  So  here,  the  moment  the  ship 
became  immoveable,  and  there  was  no  other 
vessel  to  take  any  part  of  the  cargo  out  of 
her,  it  must  be  considered  as  lost  Al- 
though it  has  been  said  that  the  immediate 
or  proximate,  and  not  the  remote  cause  of 
the  loss,  must  be  looked  at,  still  that  brings 
us  beck  to  the  question,  as  to  what  was  the 
innnediate  cause.  If  the  loss  were  com- 
plete by  the  ship's  having  been  wrecked 
before  the  seizure  of  her  cargo,  it  was  a 
loss  by  the  perils  of  the  sea.  The  case  of 
Livie  V.  Janson  is  materially  distinguishable 
from 'the  present;  for  although  the  facts 
there  miffht  have  warranted  the  statement 
of  a  total  kfls,  yet  it  was  stated  that  "  the 
ship  Mid  tackle  sustained  only  a  partial 
damage,  and  the  judgment  of  the  Court 
proeeedod  on  that  ground  ;  for  Lord  Ellen- 
borough  says,  that  the  Mp  and  goods  ttere 
damaged  by  the  perib  of  die  sea,  and  were 
afterwards  seised  by  the  American  govern- 
ment and  condemned."  (So  here,  the  goods 
were  seised,  but  the  ship  was  left  a  wreck.) 
*'  And  the  question  is,  whether  the  total  loss 
by  subsequent  seizure  and  condemnation, 
takes  away  from  the  assured  the  right  to 
recover  in  respect  to  the  previous  partial 
loss  by  sea  diunage."  Here,  however,  the 
ship  was  completely  destroyed,  and  the 
cargo  must  necessarily  have  been  destroyed 
also,  if  it  had  not  been  taken  possession  of 
by  die  enemy.  They  seised  it — ^not  for  the 
Vol.  m.  C.P. 


purpose  of  saving,  but  applying  it  to  their 
own  use.  In  Green  v.  ElmsUe  it  was  held, 
that  if  a  ship  be  driven  by  stress  of  weather 
on  an  enen^y's  coast  and  there  captured,  it 
is  a  loss  by  capture,  and  not  by  perils  of 
the  sea.  Here,  however,  the  ship  was  not 
driven  on  the  coast,  but  lost  on  the  sand 
nine  miles  off.  There,  too,  it  is  stated,  that 
she  received  no  damage  ftom  the  wind — 
whilst  here,  she  was  completed  destroyed ; 
and  whether  she  were  near  a  friendly  coast 
or  not,  it  appears  that  she  was  totally  lost. 
On  these  grounds  the  plaintiff  is  entided  to 
recover. 
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To  a  jdea  of  judgment  recovered  in  an 
mferior  courts  for  the  Mome  cause  rf  action 
as  the  one  brought  in  this^  the  plaintiff'  may 
reply  that  he  and  the  defendant  resided  out 
of  the  jurisdiction^  and  thai  the  cause  of 
action  aid  not  accrue  therein. 

Declaration  in  assumpsit,  for  goods  sold 
and  delivered. 

Pleas — First,  Non  assumpsit;  and  se- 
condly, a  verdict  and  judgment  given  in 
fiivour  of  the  defendant,  in  an  inferior  court 
of  record  at  Ludlow,  in  Salop,  for  the  same 
cause  of  action. 

In  this  plea  all  the  proceedings  in  die 
plaint  in  the  inferior  court  were  set  out, 
from  which  it  appeared,  in  the  declaration 
in  that  plaint,  that  the  plainuff  had  declared, 
that  the  defendant  being  indebted  within  the 
jurisdiction  of  the  court  at  Ludlow  for  goods 
sold,  promised  within  its  jurisdiction  to  pay 
the  plaipdff^  but  did  not  in  any  count  state 
that  the  goods  were  sold,  or  that  the  cause 
of  action  arose  within  the  jurisdiction  of 
that  court. 

The  plaindff  replied,  that  at  the  time  he 
levied  his  plaint  in  the  court  at  Ludlow, 
and  from  thence  till  the  time  judgment  waa 
obtained  in  that  plaint,  both  himself  and  the 
defendant  were  residing  without  the  jurist 
diction  o£  that  court.;  that  the  causes  of 
action  arose  out  of  its  jurisdicdon ;  and  thai 
thie  court  had  not,  at  dv  time  of  levying  the 
plaint,  or  at  'any  timo  afterwards,  jurisdie<« 
don  over  the  cmues  of  actkmi 

Demurrer,  and  joinder  in  demurrer, 

ft 


fts9 


COURT  OF  COMMON  PLEAS, 


For  causes  of  demilirrer  it  was  sliowiii 
that  it  appeared  firom  the  record  and  pro- 
oeedingSy  that  the  issue  in  the  inferior  court 
was  not  upon  the  fact,  whether  at  the  time 
of  levying  the  plaint,  and  from  thence  until 
the  time  of  giving  judgment,  the  }daintiff 
and  defendant  were,  or  either  of  ihem  was, 
living  within  the  jurisdiction  of  the  court, 
but  was,  whether  the  defendant  promised  in 
manner  and  form  aa  the  plaintiff  had  com- 
plained against  him ;  that  it  did  not  appear, 
nor  could  it  be  collected  from  the  record  at 
the  proceedings,  that  judgment  was  given 
upon,  for,  or  by  reason  of  the  parties,  ox 
either  of  them,  not  residing  within  the  ju* 
tisdiction  of  the  court ;  but,  on  the  con- 
trary,  that  it  appeared  on  the  record,  that 
the  judgment  was  given  upon  the  finding  of 
the  jury  who  tried  the  issue,  as  to  whedier 
tlie  deftndant  had  promised  as  the  plaintiff 
had  complained  against  him,  and  who  found 
that  the  defendant  had  not  so  promised ; 
and  that  the  plaintiff  had  not  denied  that 
the  promises  and  causes  of  action  in  the  de- 
claration in  this  court  mentioned,  and  those 
mentioned  in  the  declaration  in  the  court  at 
Ludlow,  were  the  same*  And  also,  that 
tlie  plaintiff  by  his  replication,  had  averred 
against  a  record  to  which  he  was  a  party ; 
viz.  that  the  judgment  in  the  inferior  court 
was  given  upon  otlier  grounds  than  those 
which  appear  upon  the  record.  And  also, 
that  it  appeared  by  the  record,  that  the 
plaint^  himself  levied  the  plaint,  and  there- 
by assumed  that  he  and  the  defendant  were 
within  the  jurisdiction  of  the  court,  and  that 
it  did  not  appear  b/  the  record  that  the 
defendant  denied  the  jurisdiction  of  the 
court.  And  lastly,  that  the  replicatioD  did 
not  state  that  the  judgment  in  the  court  at 
Ludlow  had  been  reversed,  but,  on  the  coo^ 
trary,  it  was  stated  in  the  plea,  and  not  de- 
nied in  the  replication,  that  it  was  still  in 
force. 

Mr.  Serjeant  Ptake^  in  support  of  the 
demurrer,  submitted  those  objections  to  the 
replication,  and  that  the  plaintiff  having  en- 
tered his  plaint,  and  recovered  in  the  infe*^ 
nor  court,  coidd  not  now  deny  its  juris-* 
diction. 

Mr.  Serfeant  WtUtt  for  die  plabttff,  sub^ 
mitted,  that  as  b^cbe  demurrer  it  was  admits 
ted  that  the  inferior  court  had  no  jurimlietton; 
the  pljNHtiff|«v«i«f  he  reooverad  theMv  w6uld 


become  a  trespasser  if  he  attetaipled  to  en- 
force the  judgment  of  that  court  ;(1)  Rex 
V.  Dtmeer ;  {%)  and  there&ce,  if  he  could 
not  now  resort  to  a  superior  court,  must  be 
without  remedy ;  that,  on  the  plea  itself, 
judgment  must. be  given  against  the  de* 
fendant,  as,  from  the  cases  of  iPeococ^v. 
Bell,  (3)  and  Trevor  v.  Wall,  (4)  in  pkad^ 
log  the  proceedings  of  an  inferior  . jurisdie* 
tioo,  every  thing  must  be  taken  to  be  out  of 
its  jurisdiction  which  is  not  expftssly  allege 
ed  to  he  within  it ;  and  as,  in  Older  to  give 
inferior  courts  authority,  the  consideiaciaii 
for  the  premise,  as  well  aa  the  promise  it- 
self^ must  l)e  alleged  to  have  arisen  within 
tlie  jurisdiction ;  and  that  the  inferior  court 
not  being  competent,  iu  judgment  eould  not 
be  plea^d  in  bar  to  an  action  in  a  oooqpe- 
tent  court :  Mico  v.  Morris.  (5) 

Mr.  Serjeant  Peahe  was  heacd  in  reply. 

The  Court  took  time  to  consider,  and 
their  judgment  was  now  delivered. 

By  the  Court. — We  thought  it  a  atraog 
thing  to  say,  that  afVer  a  decision  on  the 
merits  of  his  case  in  an-  inferior  court,  (fer 
the  decision  does  not  appear  to  hive  tuiiied 
on  the  point  of  juosdidtion,)  &  plaintiff 
should  come  forward  to  assert  that  the 
judgment  was  void,  aa  being  cdrosi  non  jm* 
dice,  and  bring  another  action.  .Bat  we 
must  take  it,  that  the.  facte  atateiLiin  the 
replication  are  true,  and  if  scs  the  inferior 
court  had  no  jnrisdietiim ;  fbc  the  plaintiff 
not  only  avers  that  the  pactiea  -did  not  m^ 
side  within  the  jurisdiction,  bnl  also  that 
none  of  the  causes  of  action  arose  .then ; 
both  of  which  drcumstanees  weici  neoessaxy 
to  confer  jurisdiction.  At  first  we  wem 
inclined  to  think  thatthe  plidntiff.opiddnoS 
sue  here,  but  on  looking  into  thd  caaea  wn 
find  it  impossible  to  get  oter  them.  The 
pleadings  here  are  exactly  the  same  aa  in 
Mico  V.  MorriSf  the  only  oiatinctidn  haag, 
that  in  that  case  it  appemd  on  the  £ntt  o£ 
the  declaration,  that  the  battle  weie  dqpnav 
tured  in  Essex  out  of  the  jurisdiction  of  the 
inferior  coint ;  and  ike  superior  oeurt  there 
said  the  proceedings  were  void,  and  held 
fhe  plea  to  be  bad.    The  case  of.Frmmptom 


<1)  1  Wms.  Saniid.  74.  k.  a.  1. 
(«)  6TennRep.  t4«. 
(5)  1  Wmi.  Saund.  74w 
(4)  1  Tenn  Rep.  151. 
(5>  a  JLevias,  934.    * 


TRINITY  TERM,  ISU. 


959 


t.  P<fljf 9  (6)  cannot  be  dislingutshed  from 
the  preaetit;  and  there  is  another  case* 
ASiey  v.  Vemen^  (7)  still  stronger,  where, 
It  not  appearing  in  the  plea  that  the  cause 
was  within  the  jarisdiction  of  the  inferior 
court,  the  superior  court  held  the  whole 
odrdm  nonjudke^  and  void.  There  is  also 
another  case  in  1  RolL  Abridge  Edcape^  F« 
pL  3.  where  it  was  adjudged  in  arrest  of 
judgment^  that  if  the  plaintiff,  in  an  action 
upon  the  caite  in  the  king's  Bench  against 
an  offifcer  of  an  inferior  court,  for  an  e«eape, 
dedave  that  he  brought  an  action  against 
J.  S.  in  the  said  lienor  court,  (as  in  King- 
sfon-upon-Hull,)  upon  an  obligation  made 
lit  Haliffrx  tn  eonntohiJ^ftortfrn,  (not  alleging 
that  Halifax  is  within  the  jurisdiction  of  the 
inferior  court,)  and  that  judgment  was 
giyen,  and  execution  awarded  against  J.  S., 
who  was  taken  in  execution  by  the  defen- 
dant, and  by  him  suflfered  to  escape,  where- 
fore the  plaintiff  has  brought  this  action : 
this  declaration  is  not  suflScient  to  charge 
the  defendant,  because  it  is  not  alleged  Uutt 
the  obligation  was  made  within  the  juris- 
diction €Mf  the  coivt ;  for  although  the  action 
be  transitory,  yet,  as'  this  inferior  court  haa 
jurisdiction  only  over  things  occurring 
vrithin  the  jurisdiction,  the  proceedings  there 
were  coram  non  judice^  ei  tout  ouitrement 
vaidt  of  which  the  officer  shall  take  advan- 
tage in  tins  action  for  the  escape.  The 
expression  of  the  court  there  is  extremely 
strong ;  that  all  proceedings  are  ouitrement 
void — ^void  to  all  intents  aikl  purposes.  In 
the  present  case,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

Judgment  for 
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TBB  XINO  V.  THB   SHERIFF   OF 

LONDON,  in  a  cause,  lasarub 

e.  TANNER  AND  HERMANN. 

The  taking  of  one  iurety  to  a  bail-bond 
deprives  the  sheriff' of  his  claim  to  indalgence 
to  have  an  attachment  set  aside  for  not  bring' 
ing  in  the  body,  even  on  the  payment  of  costs. 

The  losing  of  a  trial  m  term  is  the  lois 
of  a  term* 

Mr.  Serjeant  Loivm*  having  obtained  a 
rule  niii  to  set  aside  an  attachment^  issued 

(#)  S  LerinB,  f  S. 
(7)  9  r^iu,  t4S. 


against  the  sheriff  for  not  bringing  in  the 
body, 

Mr,  Serjeant  Vaughan  now  showed  cause, 
and  submitted,  that  as  the  bail-bond  was 
signed  by  only  one  of  the  bail  named  in  it, 
and  as  the  plaintiff  had  lost  a  trial  at  a  Sit- 
tings in  the  term,  the  sheriff  was  not  entitled 
to  the  rule. 

Mr.  Serjeant  Lowes  contended,  that  the 
riieriff  was  not  in  default ;  that  die  loss  of 
a  trial  at  a  nttings  in  term  was  not  ma^ 
terial ;  that  as  the  bail-bond  was  given  as  a 
security  to  himself  he  waa  justified  in 
taking  one  bail  only :  Beaimfage's  ease.  (1) 

Per  Curiam, — ^This  is  an  application  to 
our  discretion ;  and  ought  we,  in  the  exer- 
cise of  that  diftctetion,  to  say,  that  tins  bail- 
bond  shoidd  stand,  where  d»  sheriff  has 
taken  but  one  security  ?  The  party  is  not 
compelled  to  rely  on  such  a  bond.  The 
practice  has  been  long  settled,  that  the  loss 
of  a  trial  in  term  is  we  loss  of  the  term— 
and  the  rule  must  be 

Diteharged.  (ft) 


'..} 


BUMBEY  V.  TUFNEI.&. 


181S4. 
July  2. 

Under  the  48  Geo,  S,  c,  46,  authorizing  the 
plaintiff  to  levy  poundage,  fees,  and  the  ex- 
penses  of  execution,  over  and  above  the  sum 
recovered  by  the  judgment :  the  expenses  of 
levying  are  to  be  included. 

Till  the  period  when  the  statutes  were 
dated^  they  had  reference  to  the  first  day  of 
the  session  m  which  they  tvere  passed;  ana 
there  is  no  statute  qf  29  Eliz. 

This  was  an  action  brought  by  the  plain- 
tiff against  the  defendant,  who  was  the 
sheriff  of  Essex,  for  alleged  extortion  in  the 
execution  of  a  fi.  fa. 

The  declaration  stated,  that  by  a  certain 
aet  of  parliament,  made  at  the  parliament 
of  the  Lady  Elizabeth,  late  queen  of  Eng- 
land, at  a  certain  session  thereof,  holden  at 
Westminster,  in  the  couiity  of  Middlesex, 
and  begun  on  the  29th  day  of  October,  in 
the  twenty-ninth  year  of  her  reign,  entitled 
"  An  Act  to  prevent  Extortion  in  Sheriffii, 


!J 


1)  10  Rep.  101. 

[t)  See  as  to  the  fiat  point,  Petersdoiff  on  Bail, 
303;  u  to  the  teeond,  id.  2 JO,  et  fl«K). 
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it  was  enkctaif*  and  then  alleged  tbat  the 
writ  against  the  plaintiff  was  indorsed,  "  to 
leTj  78/.  12s.  6d.  besides  interest*  to  ac- 
crue due  on  the  sum  of  73/.  d«.,  from  the 
10th  day  of  February  1828,  and  besides, 
&c.,  to  mtf  sheriff's  poundage*  officer's 
fees,  and  expenses  of  levying" 

At  the  trial,  at  the  Lent  assizes  for  Essex, 
1824,  it  appeared  that  the  indorsement  upon 
the  writ  was, "  Levy  78^.  I2s.^  besides  in- 
terest, to  accrue  due  on  the  sum  of  73/.  3f ., 
fromthelOthof  Feb.  1823,aDd6esfM<M,"^.; 
and  the  warrant  to  the  sheriff's  officer  was 
in  the  same  words :  and  he  having  seised 
the  plaintiff's  goods,  they  were,  at  his -(the 
pUuntiff's)  own  request,  sold  by  auction, 
upon  his  agreeing  to  pay  the  usual  charges, 
and  signing  an  authority  for  their  being  so 
sold.  The  officer  deducted  the  foUowiog 
diarges;-— 

£  s.d. 
Levy  fees,  three  journeys  •  .- .  •  2  2  0 

Taking  an  inventory ^^  1  1  0 

Keeping  possession  fourteen  days  2  9  0 

Sheriff 's  poundage 3  8  6 

Postage  imd  expenses 0  4  6 

Upon  the  trial  a  verdict  "was  fonoA  for 
the  plaintiff;  and  in  tlie  last  term 

Mr.  Serjeani  Lanes  obtained  a  rule  msi 
to  set  aside  this  verdict  and  enter  a  nonsuit, 
or  to  arrest  the  judgment — now  submitting, 
for  entering  a  nonsuit,  that  by  the  indorse- 
ment on  the  writ,  and  by  the  statute  and 
common  law,  the  sheriff  or  liis  officers  were 
only  authorized  to  levy  the  expenses  of 
execution,  and  not  the  expense  of  levying  ; 
that  the  expenses  of  execution  com^ised 
only  the  costs  of  the  writ,  sheriff's  pound- 
age, and  officer's  fees ;  and  that,  therefore, 
where  the  declaration  added  **  expenses  of 
levying"  it  was  a  variance  from  the  writ ; — 
and  in  arrest  of  judgment,  that  as  there  was 
no  session  of  parliament  which  commenced 
29th  October,  29th  Elia.  the  recital  of  the 
statute  of  Elizabeth  was  erroneous. 

Mr*  Serjeani  Toddy  now  showed  cause, 
and  contended,  that  under  43  Geo.  3.  c.  46, 
authorizing  the  plaintiff  to  levy  poundage, 
fees,  and  expenses  of  execution,  over  and 
above  the  sum  recovered  by  the  judgment, 
expenses  of  levying  were  expenses  of  exe- 
cution ;  but  that  those  words,  having  been 
inserted  in  the  declaration  under  a  scilicet^ 
might  be  rejected  as  surplusage. 


Mr.  Serjeani  Lamts  and  Mr.  SerjeasA 
Wilde f  argued  in  support  of  the  rule. 

By  the  Court.— We  cannot  think  that 
"expenses  of  execution"  |neans  only  the 
costs  of  the  writ ;  but  at  all  events,  the 
words  introduced  into  the  declaration  are 
only  surplusage,  and  may  be  struck  out. 
As  to  the  point  urged  in  arrest  of  judgment, 
there  is  a  case  in  2  BL  Repu  (1)  m.  an- 
other in  Anderson^  (2)  whieh  d^ly  show 
that  there  was  no  parliament  roU  for  the 
twenty-ninth  of  £lisfl^)eth.  Till  the  period 
when  the  day  of  passing  acta  of  parliament 
was  stated  in  the  maigin,  they  had  rehtkn 
to  the  first  day  of  the  session ;  and  the  ses- 
sion in  question  having  commenced  in  the 
28th  of  Elizabeth,  (3)  this  rule  must  be 
made  absolute  for  the  arrest  of  judgment. 

Rule  ahschOe  for  arrest  ofjudgmenL 


o 
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An  indictmeni  can  only  be  legally  dtioon- 
tinuedt  by  ike  Attorney  General  entering  np 
a  nolle  prosequi. 

Semble — Tkaiacomrad  todiseoniinueam 
indicimeni  is  illegal^  and  cannoi  be  enfi^reed^ 

This  was  an  action  of  assumpsit.  The 
cause  of  action  arose  out  of  an  agreement, 
in  which  one  of  the  conditions  moving  to  the 
defendant's  undertaking,  was,  "that  all  m- 
dicimenis  which  had  been  brou|^t  and  pre- 
ferred, and  which  were  then  stfll  pendu^ 
for  any  matter  or  thing  done  or  said  by  the 
defendant  aiid  his  wife,  or  either  of  diem, 
or  by  their  respective  relations  and  servants, 
or  any  or  either  of  them,  relating  to  or  cmi- 
nected  with  the  conduct  either  of  the  de- 
fenduir  or  his  wife,  and  all  actions  then 
pending  against  any  other  person,  for  crimi- 
nal conversation  with  the  defendant's  wife^ 
should  be  discontinued  ;"  and  by  the  decla- 
ration it  was  averred,  that  all  such  indict- 
ments and  actions  '*  had  been  wholly  dis- 
continued, and  not  further  proceeded  with.** 

At  the  trial  before  Mr,  Serjeant  Bosan^ 
quet,  at  the  Lent  assizes  for  Somersetshire, 
1824,  it  appeared  that  three  indictmentSi 


(i)  Savftgev.  9mitb,3BI.  1101. 

2)  1  And.  S99. 

3)  2  Mwile  &  Sdw.  M. 
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which  were  pending  against  the  defendant 
at  the  Quarter  Seanona,  when  the  agreement 
was  executed,  had  been  afterwards  removed 
by  certiorari  into  the  King's  Bench,  and  that 
no  wdle  proMequi  had  been  entered  up ;  the 
learned  Seijeant  was  of  opinion  thai  the 
plaintiff  had  not  established  his  averment 
respecting  the  discontinuance^  and  directed 
a  nonsuit. 

Mr.  Serjeant  Peake^  having  obtained  a 
rule  nisi  to  set  aside  this  nonsuit,  was  now 
called  on  by  the  Court  to  support  his  role ; 
and  submitted,  that  as  the  Attorney  Gene- . 
ral  only  had  the  power  to  autboriae  the 
entering  of  a  nolle  invsegiit,  an  agreement 
for  the  discontinuing  of  an  indictment  by 
the  party  preferring  the  aame,  was  in  spirit 
and  e£fect  satisfied  by  l2ie  proitecator  taking 
no  further  steps. 

Lord  Chief  Justice  Best. — Discontinuance 
means  putting  an  end  to  the  prosecution ; 
perhaps  that  cannot  be  done  without  a 
violation  of  law,  and  if  so,  this  agreement 
was  illegal ;  if  it  could  be  done,  it  has  not 
been  done  in  this  instance,  for  the  prose- 
cutor might  either  have  caused  a  nolle  juro' 
eequi  to  be  entered  up  by  means  of  the 
Attorney  General,  or  by  cidling  the  defen- 
dant into  court,  and  omitting  to  adduce 
evidence,  he  might  have  procured  his  ac- 
quittal. Whether  an  agreement  to  such 
e&ct  would  have  been  l^pd,  I  do  not  now 
decide.  Tlie  discontinuance  stipulated  for 
in  this  agreement,  viz.  the  putting  an  end 
to  the  prosecution  in  a  legal  way,  has  not 
been  erocted ;  and  the  present  nde,  there- 
fore, must  be 

Discharged.  (1) 

(1)  Tbe  oontnct  befoie  the  Court  in  the  case  of 
Elworthy  v.Bixd^  cornea  within  that  spedea  of  agree- 
ment, which  ia  declared  hy  the  kw  to  be  void,  be- 
canae  ineamcileable  with  public  policy.  To  give  eSect 
to  it,  would  be  to  Hmctaoa  a  owgaiii^  teadiag  to 
ioBpede  the  ardinanr  ooiuie  of  joatioe.  Thna,  an 
agreement,  in  conaifwration  of  aoppreaaing  evidence^ 
or  atifling  or  compounding  a  proaecution  for  a  felony, 
or  a  mifl&meanour  of  a  public  nature,  iavoid  i  t  Wits. 
S47;  3P.W.t79;  1  Campb.45.55;  5EaBl,f94; 
11  East,  46 ;  16  Eaat,  301 ;  1  Chitty»  Crim.  Law,  4. 
See  f  Eap.  Rep.  645.  But  a  aecnxity  may  legally  be 
taken  far  the  fidr  expenaea  of  the  prosecution  agreed 
to  be  given,  at  the  recommendation  of  the  Court  of 
Qwrter  Ses8iena,by  a  defendant  who  stood  convicted 
before  them  of  a  misdemeanour  in  ill-treating  bia 
pariah  apprentice,  for  which  the  parish  officeta  had 
been  bound  over  by  recognizance  to  pitaecote  him, 
under  Che  statute  33  Geo.  3.  c.5Sr  ;  the  giving  of  such 
security  being  coosideied  by  the  Court  in   abate-.' 


1824.      )     MOBISOH  V«   OKAY  AKD 
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The  mere  indorsement  of  a  hill  of  hiding 
hy  the  vendor  of  goodSj  to  a  third  person^ 
though  without  vtdue  by  such  indorsees  will 
he  sufficient  title  to  such  indorsee  to  stop  goods 
in  transitu,  and  to  maintain  trover  on  refusal 
of  the  carrier  or  wharfinger  to  deliver. 

.  This  was  an  action  of  trover,  brought  to 
ncoret  the  vnloe  of  certain  goods,  winch 
the  defendants  had  received  as  wha^ogers,- 
at  their  wharf  in  London.    The  goods  were 
shipped  in-  January  1828,  by  Hasiell,  a> 
merchant  at  Dundee,  by  older  of  one  John  ^ 
Park,  of  London ;  but  9ome  days  after  the- 
shipment,  Haxiell  ascertained  that  Park  had 
stopped  payment,  and  he  then  indorsed  and 
forwarded  the  bill  of  kding  to  the  plaintiff 
in  London,  with  directions  to  take  poases- 
sion  of  the  goods.     The  defendants,  on  the 
goods  being  demanded  of  theu  by  the  plain-  • 
tiff,  refused  to  deliver  them  to  him,  and,  in 
feet,  delivered  them  to  one  Pettitt,  an  in- 
solvent, to  whom  Park   had  transferred 
them. 

At  the  trial  before  Lord  Giffi>id,  at  Guild- 
hall, at  the  Sittings  after  last  Hilary  term, 
the  plaintiff  proved  the  indorsement  of  the 
bill  of  lading  to  himself;  and  contended, 
that  the  whole  transaction  between  Park 
and  Pettitt  was  a  fraud :  a  verdict  was  found 
for  him,  subject  to  the  defimdant's  moving' 
to  set  it  aside,  and  enter  a  nonsuit,  on  the 
groimd  that  he  had  not  proved  that  he  gave 
any  value  for  the  transfer  of  the  bifi  of 
lading — ^which  the  learned  Judge  was  of 
opinion  he  ought  to  have  shown,  to  enable 
to  sue  in  his  own  name  in  trover. 


ment  of  the  period  of  imprisonment,  to  which  he 
would  otherwise  have  been  sentenced  :  11  East,  46. 
And  perhaps  an  agreement,  to  make  the  prosecutor 
of  an  indictmant  for  a  meie  private  injury,  as  an 
aasaulL  a  rsaaoiiable  aatirfketkm.  in  oonsideiatiaa  of 
proceedinga  being  stayed,  may  not  be  illegal :  see  3 
I*.  W.  279 ;  5  East,  503.  And  where,  upon  a  con- 
viction belbre  magistntes,  for  a  breach  of  the  Excise 
lawa,  the  oficer,  to  whom  a  wantnt  to  levy  the 
pcnaltiee  waa  directed,  by  way  of  indulgenoe  to  the 
paitT,  took  from  him  a  promissory  note  at  two  months 
for  the  amount,  without  previous  authority  from  bis 
superiors, — ^it  was  held  that  the  note  ao  given  was  a 
valid  security :  4  Campb.  46.  And  the  anbstitntien 
of  a  bill  of  exchange,  for  one  ibrsed,  at  the  instance 
of  the  forger,  is  not  illegal,  there  being  no  agreement 
to  prevent  a  prosecution  for  the  forgery:  1  Campb.  45. 
See  observations  of  Leach,  V.  C,  oa  the  contjact, 
in  4  Law  Jouzn.  Chaoc.  190. 
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Mr.  Setytmt  Vwigkn  hmt^  obtained 
a  mle  tuti  to  set  aside  audi  yerdict,  and 
enter  a  nonauit  accoidiiigly»  was  now  called 
on  by  the  Court  to  support  his  rule ;  and 
be  submitted,  that  the  property  was  so  ab- 
solutely vested  in  Park»  as  not  to  authorize 
a  8t<^ipage  m  irauitu  by  Haziell ;  that  even 
if  he  hil  that  right,  it  was  a  wxre  rigki 
which  be  could  not  transfer  to  another ;  and 
CfimtqfueaAjt  on  the  autbority  of  Ceace  v. 
Mmdem^il)  and  Warmg  ▼.  Coat.(t)  the 
^elion  ahould  have  be«a  bnN^t  in  bis 
mme^  a»  the  mere  .indononent  of  the  hSL 
cif  ladiQg  to  the  j^Untiff,  without  any  vala* 
iMe  coiisid«tttion#  could  not  be.  bald  to  con- 
fer nsiiiBcient  fwnieity  to  enable  him  to 
snemtniTec. 

.  B^  iks  Gpianl.--*Xhis  case  ia  distinguiab* 
abk  firom  Warmg  v..Cbace,  on  the  groond 
tbat»al  the  time  of  the  plaintiff's  demand,, 
these  gooda  were  «  froajihi.  The  only 
queatioa  for  oa  after,  verdict  is,  whether, 
HaaieU  having  a  ri^t  to  atop  m  inauitu^ 
tlM  indojBsement  of  the  bdi  of  lading  to  dm. 
platnriff  vests  a  tight  of  action  in  him.  It 
is  not  every  transfer  of  such  a  bill  which 
wjll.  transfer  ancb  a:iight ;  but  tbia  waa a 
ftiff  and  nstiil  *»MM*fer,  and  HuboIIj  bacving 
a  right  to  stop  m  Iraniite,  oo^nee  to  have 
been  eompeUed  to  go  to  London  himself 
faat  OQight,  fiir  .  that  pnrpoae,  invest  the 
pkiotiffjntb  a  right  to  the  goods ;  and  he 
oooldootdo  tbia  more  convenienti^  than  by 
the.  general  mode  of.  txanafenring  a.  bill  of 
ladiqg.  .fiyeo  doings  be  conferred  upon  the 
plaintiff  a.^eoial  peopei  ty .  auffident  to  en* 
title. bim- to  maintain  tiover*  The  only. 
grooBd  (fi>r«  lieBitatioB..ioy  that  in.  Coce  v. 
Harden,  the  jndges  doubted  whetbor  such 
an  instrument  could  pass  such  a  rigbtiL  But 
the  fbund^tlpQ  of  the  decision  in  that  case  was, 
that  the*ri^^  of  stoppage  ta  tratuUi^  wasat  an 
end — ^whilst  in  this  case  it  continued.  The 
doctrine  respecting  bflk  of  lading  is  of 
gtat  convenience  to  commerce :  for  as  the 
awnet  cannot  always  fiiUow  his  goods  to 
a-distance^  be  can.only  protect  himself,  in 
many  instance^  by  transferring  the  bill  of 
lading  ;  and  we  should  defeat  the  justice  of 
this  case  if  we  were  to  bold  otherwise  upon 
this  oocaaioiu 

Ruk  diickarged* 

/   ^       <1>  4EMt.Sii. 

(S)  1  Campb.  369^ 


1824.    *>    aaronmw  am>  qtbsbs  vl 
July  9*   3  siiiVH.(l) 

The  ver£et  (if for  the  pUnniiff)  awif,  m 
a  fait  trf  waste,  jmd  the  puux  wasted. 


Tbia  waa  a  writ  of  waste,  epoii  the 
^— i*  tm  (nooeestar* 

At  the  Lent  aasnea,  bdd  fer  the  eoonty 
of  Derby,  1824,  a  verdict  waa  found  fer  the 
plaintiff,  damagea  501. 

Mr*  Setjemd  Fma^^amf  on  die  part  of  the 
defesdant,  m  the  last  tena,  obtained  a  rale 
atfi  to  aet  aside  this  veidict^  and  have  a 
new  tridi  on  the  ffromid  that  die  jury  should 
have  feund  tbe  ]^aoe  wasted,  and  that  bav* 
ingoButtad  to  do  so,  no  judgment  eonld  be 
entered  on  die  poslesu  (2) 

TheGomFi  beU,  diat  tbe  vieidict  coold 
not  be  sustained. 


1824.      *>     OmBASLT  O.  CODLIHO  AHO 

-Jalyd.    3  AWOTHsa. 

jfn^  (the  least)  special  damage  is  suf- 
cientf  to  enahle  tie  pnrty  injured  to  nunntaim 
Ms  actum  against  the  obstructor  of  a  pMk 
highway. 

Declaration  In  case,  for  abutting,  and 
keeping  shut,  a  gate  across  a  highway,  and 
compelling  the  plaintifl^  who  was  driving 
three  kden  asses,  to  perform  his  journey  by 
a  circuitoas  route. 

At  the  trial,  befbre  Mr.  Baron  HuDock 
and  a  special  jury,  at  die  Nottingham  Lent 
assiaes,  1824,  the  plaintiff,  a  retail  coal- 
higgler,  proved  the  right  and  die  distur- 
bance, and  diat  he  was  m  die  habit  of  pass- 
ing up  and  down  the  road  with  coals  ;  that, 
upon  the  day  in  quesdon,  he  had  been  de* 
layed  four  hours ;  and  that  he  coold  perform 
hu  journey  more  frequtoUy  on  die  road  in 
iT^hich  he  had  been  interrupted,  than  by  the 
dccnttous  route. 

The  learned  Judge  directed  the  jury, 
that  if  the  plundff  had  sustained  injury  or 
expense  by  the  obstrucdon  of  a  public  way, 
diat  diat  would  form  a  ground  of  acdon ; 

but  that  it  would  be  outrageous  if  every  i 

♦ 

(1)  SMftctBoftfatscase,  ■adiwls.aLBW  J 
Ci*.  50,«tfleq. 

(S)  Via.  Akidg.  WMto,  B.  a.;  Fits.  AMI|. 
y/mt,  pi.  111. 
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dividiiftl  could  hnng  an  aetion*  for  every 
obstruction.  The  jury  found  a  Terdict  ftir 
the  defendants. 

A  rule  nisi  to  set  asidethe  verdict  had 
been  obtained,  on  the  ground  of  masdireo- 
tion,  and  that  the  sufferiog  of  inconTenioBce 
would  give  the  plaintiff  a  right  to  danuigea, 
although  he-  should  Hot  have  incurred  per- 
flonal  injury  or  expense :  JRote  v.  MUcm  (1) 
was  cited. 

Mr.  SefjetM  PeU  now  showed  cause 
against  the  rufe,  and  oited  Hubert  v.  Grocer, 
(i)  Year  Book,  27  H.  S.  %1  Mome,  180  4 
Fmeux  v.  Hwenden^  (8)  Pome  v.  Piairtrkk^ 
(4)  ClucheMUr  v.  LethMdge,  {6)  and  Dtam- 
fonts  note  to  that  case. 

Bp  the  Couri, — ^We  are  of  opinion,  that 
the  direction  of  the  leaned  Judge  was 
wrong,  and  that  the  verdict  ought  not. to 
atand.  The  question  is,  whether  a  man 
travelling  along  the  high  road  can  maintain 
an  action,  (not  if  he  is  stopped  by  the  road 
being  casiMlly  out  of  repair,  but)  if  he  is 
stopped  by  the  hand  of  die  defendant.  It 
has  been  contended,  that^e  plaintiff  cannot 
sustain  an  action,  unless  he  proves  a  special 
damage ;  but  even  in  a  case  of  public  nui- 
sance, if  any  one  has  been  distinguished. in 
injury,  he  may  sue  the  offender ;  and  the 
many  old  cases  which  have  been  cited  do 
not  apply,  because  in  those  cases  no  special 
damage  was  alleged,  whereas  in  the  present 
it  has  been  distinctly  stated.  In  the  case 
of  Paine  v.  Paririch^  indeed,  'there  is  an  ex- 
pression in  favour  of  the  defendants,  namely, 
that  the  actpon  wiU  only  lie  for  a  persimal 
imury,  and  not  for  a  mere  injury  by  deky. 
\Ve  cannot  aee  the  differience,  be<niuse  injury 
from  the  one  pause  m^y  be  quite  as  preju- 
dicial as  injury  from  the  other;  but  the 
ground  of  decision  in  that  case  was,  that  no 
special  danaage  waa. stated.  In  Rose  v» 
Milesj  which  was  loi^  subsequent  to  the 
case  in  Espknasset  Lord  EUenborough  8igf% 
*'  this  is  something  more  substantially  ilyu- 
rious  to  this  person  than  .to  the  public  ait 
large,  who  m^t  only  hav0  it  inoontemidA- 
tion  to  use  it,  and  he  has  been  impeded  in 
his  progress  by  thia  defendants  wrongfully 
mooriug  their  barge  aci^osa,  and  has  been 

(1)  4  MsTiIe  &  Selw.  101. 

(2)  1  Esp.  N.P.C.  148. 

(5)  Cro,  Eliz.  664. 
(4;  C>lrth.  193. 

(6)  WUlM.  74. 


compdled  to  uidoad»  and  to  cavry  hiagMidB 
overland,  by  which  he  has  incurred  expense, 
and  that  expense  caused  by- the  laet  of  the 
defendants^  .  If  a  man's  time  or' bis  money 
ar6  of  aifty  value,  it  seems  to  me  that  tins 
plaintiff  has  shown  a .  particular  damage^?' 
We  cannot  distinguiab  Rom  v.  Miles  from 
the  present  case ;  in  that,  as  in  the  present, 
the  nature  of  the  injury  appeared  upon  ve^ 
-cord,  and  it  resembled  that  of  wfaioh  the 
plaintiff  oomfdaina  in  all  respects,  exoept 
•that  .the  public  way  was  ft  canalJnsteadof  a 
road,  and  .the  party  waa  obstmcted  by  a 
barge  inafeaad  of  a  gate.  The  question,  in 
all 'these  cases,  is,  whether  the  inconve- 
nience complained  of  is  generalt  or  a  parti- 
cular incottvenienoe  of  the  party  complaim> 
ijogi  That  is  the  point  of  liie  decisionsi  and 
who  ean  doubt  ^e  particular  injury  in  the 
present  case  ?  A  man  travelling  with  asses 
is  stopped,  and  obliged  to  go  by  a  circuitous 
course^  widi  an  obvious  Joea  of  time  and 
profit.  What  distinction  is  there  in  piJnoi>- 
ple,  between  such  a  case  and  that  of  a  man 
who  is  carrying  10/)00/.  worth  of  goods,  to 
aihrive  by  a  giten  day,' and  is  deprived  of 
hia  market  by  an  individual  obstructing  the 
road?  There  was  no  dispute  abont  the 
focts,  aixl  the  jury  oii^ht  not  to  have  found 
a  verdict  for  the  defendants. 

Rule  absohJU. 


'■} 


f       * 


RALI.  «<  SimB  AlVn  OTHilRS. 


July  3 

Under  M  Geo.  8;  c.  118«  a  de/endani,  m 
sskose/atiour  a  verdid-  isjimndy  iS'  enliHod  io 
treble  oosis* 


'  t    •  t 


The  52  Geo.  8.  e.  118.  s.  98.  enacts,  that 
.^  in  all  'Casefr  where  a  verdict  shall  be  foond 
for  any  defendant  or  defendants,  in  any 
actidn  brought  for  any  thing  done  in  pursu- 
ance of  that  act,  or  the  plaintiff  or  plaintiffs 
therein  shall  discontinue  the  same  after  the 
defendant  or  defendants  shall  have  appeared 
thereto,  or  be  nonsuited,  or  if,  upon  demur- 
rer, judgment  shall  be  given  against. -such 
plaintiff  or  plaintiffs,  theiv  and  in  every  such 
case,  the  defendant  or  defendants  shall  re-- 
cover treble  costs,  and  have  such  and  the 
like  remedy  for  recovering  the  same  as  any 
defendant  or  defendants  hath  or  have  for 
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recovering  costs  of  soit  m  any  other  case  by 
law." 

The  action  was  brought  against  the  de- 
fendants, commissioners  under  the  act,  and 
persons  employed  by  them.  A  verdict 
havii^  been  ^und  in  favour  of  the  commis- 
sioners, although  the  plaintiff  recovered 
against  some  of  the  other  defendants,  (1)  th6 
question  was,  whether  the  Prothonotary 
ought  to  allow  treble  costs  to  the  comnuB<" 
sionera  who  had  obtained  a  verdict. 

A  rule  nisi  had  beeii  obtained  for  the 
Prothonotary  to  review  his  taxation,  and 
allow  the  commissioners  their  costs* 
-  Mr,  Serjeant  Vaughan^  in  showing  causey 
cited  Dibben  v.  Cw^  (2)  to  establish,  that 
acts  giving  costs  are  00Dsid««d  penal ; 
and  urged  that  the  Court  would  not  vnrit 
the  ptUuntiff  with  a  penalty  for  mere  mi»> 
jobider. 

By  the  Court. — ^The  question  is,  whether 
four  of  several  defendnits,  who  have  had 
verdicts  in  their  favour  in  an  action  on  the 
case,  are  entitled  to  costs.  Before  the  stat* 
of  William,  defendants  who  had  so  suc- 
ceeded were  hdden  not  to  be  entitled  $  the 
act  of  8  and  9  Will.  8.  was  dien  passed^ 
and  wvs  unfcitunately  holden,  in  Dibbin  Vk 
Cbofe,  not  to  extend  to  actions  on  the  esse; 
but  in  all  the  actkwa  to  which  it  applied;  if 
one  of  several  defendants  obtained  a  verdict, 
he  was  entitled  to  costs.  The  words  in 
this  statute  are  much  more  extensive,  and 
apply  to  every  npecies  of  action.  Now,  if 
one  defendant  who  has  a  verdict  in  his  fa- 
vour, is  entitled  to  coats  under  the  statute 
of  WUI.  8,  surely  the  defendants  who  have 
•ucoeeded  in  the  present  instancearecqually 
entitkd,  otherwise  we  ahould  put  on  this 
act  a  more  limited  construction  than  on  the 
act  of  8  and  9  Will.  8 ;  but  the  words  here 
are,  **  in  all  cases  where  a  verdict  shall  be 
fiNiiid  for  any  defendant  or  defeadanta  iA 
such  actioft  or  suit*" 

Ride  (ib§obUt% 


u 


POCOCK  P.  BILLING. 


1824. 
July  8. 

DeclaratioM  hv  a  party  who  has  been  the 
holder  of  a  bill  of  exchange^  are  not  evidetice, 


unkwenutdewkUetkepmif^hkipouetdm&f 

This  was  an  action  on  a  bill  of  exchange, 
tried  before  Lord  Chief  Justice  Gifibrd,  at 
Guildhall,  at  the  Sittings  after  kst  Hibry 
•term. 

ilfr.  Setjeani  /Vtf  obtained  a  ruk  urn  fe 
a  new  trial,  on  the  gromid  that  tlie  declara- 
tions of  a  former  holder  of  the  bill  had  been 
received  in  evidence,  dioogli  he  was  not  in 
possession  of  the  bill  at  the  tine  he  made  the 
declaration;  and  that  now  appearing  to  have 
been  the  Gase-*~ 

Per  Cmiam»^^To  render  these  dedara- 
tions  receivable,  it  ought  to  lunre  been 
shown  that  the  party  making  them  was  the 
holder  of  the  biH  at  the  time  wb^i  they 
were  so  made :  they  ate  admissions,  and  as 
such,  receivable  only  when  they  are  sup- 
posed to  be  adverse  to  the  interest  of  the 
^aity  ma^mg  thcnu 

Rwle^AmbUe. 


■>.} 


SVANS  0.  SWS£X« 


(1)  S  Btng.  156. 
(S)  f  Scr.  1006. 


1824 
July  8 

The  relative  situation  of  a  sheriff  and  his 
officer  is  lo  far  recognized  bv  the  Courts  as 
to  admit  of  a  request  of  tie  latter  being 
deemed  equivalent  to  a  request  of  theformer^ 
and  supports  an  allegatwn  of  a  request  by 
the  sheriff^ 

To  a  dedaration.fer  fidte  impriaonment, 
defendant  {beaded  tfiat  a  writ  of  capias  ad 
respondendum  against  the  pfauntiff,  returna- 
ble on  die  morrow  of  AH  Souls,  at  the  suit 
of  J.  M.  T.,  was  delifered  to  the  sheriff  of 
Middlesex  to  be  executed ;  that  the  shmff 
lAade  his  warrant  thereon,  and  directed  it  to 
J.  Wason,  the  sheriff's  baUitf";  that  die 
bailiff,  on  the  6th  of  October,  arrested  the 
plaintiff,  who,  with  one  A.  M.,  executed  a 
bail-bond,  conditioned  for  the  aj^earance  of 
the  plaintiff  at  the  return  of  the  writ ;  that 
the  pbrintiff  did  not  appear,  and  that,  on 
8rcr  the  sheriff  was  ruwd  to  return  the 
writ ;  that  before  and  at  the  time  of  the  re- 
turn, A.  M.  was  sn  insolvent,  and  in  tlie 
King's  Bench  prison,  and,  thereupon,  on 
&c.  T.  Y.  and  J.  R.  went  before  a  Judge  at 
chambers,  and  became  bail  in  the  action ; 
and  then  having  apprehended  the  plaintiff, 
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in  onl«r  to  surrender  him  in  discharge  of 
theniselvesy  brought  him  to  the  defendant's 
house,  to  keep  him  in  custody  there  till  he 
should  be  surrendered  to  the  Fleet  prison. 
—The  plaintiff  relied,  that  T.  Y.  and  J.  R. 
vrere  A6t  lawfully  authorized  and  required 
to  put  in  bail,  but  did  it  of  their  own  wrong. 
— Rejoinder ;  that  T.  Y.  and  J.  R.  became 
bail  at  the  request  of  the  sheriff;  and  tra- 
versing the  allegation,  that  T.  Y.  and  J.  R. 
were  not  lawfully  authorized. — Sur-rejoin- 
der ;  that  T.  Y.  and  J.  R.  did  not  become 
bail  at  the  request  of  the  sheriff.  ^ 
'  •  The  cause  was  tried  before  Chief  Justice 
Best,  at  the  London  sitting  after  Easter 
term ;  in  the  course  of  which  it  appeared, 
that  T.  Y.  and  J.  R.  became  bail  at  the 
request  of  Wilson,  the  sheriff's  officer.  The 
plaintiff  was  'nonsuited. 

A  rule  nisi  was  obtained  to  set  aside  the 
nonsuit,  on  the  ground  that  T.  Y.  and  J.  R. 
could  not  become  bail,  except  at  the  request 
of  the  sheriff;  that  no  request  beii^  proved, 
nor  any  special  authority  from  the  sheriff  to 
the  officer  to  make  such  a  request  shown, 
the  Court  could  not  infer  that  there  was 
such  a  oonnescion  between  the  sheriff  and 
bis  officer,  as  to  enable  htm  to  do  «  thing 
wfaieh'was  beyond  the  power  of  the  sheriff 
himself:  Drake  w.  Sfkes  (!)  yna  dtied. 

Mr.  Setjeam  PeU  and  Mr.  Setjtant  Wilde 
showed  cause,  contending,  diat  if  the  re- 
quest of  the  sheriff's  officer  would  not  sup- 
port this  issue,  nodiing  would  ;  the  sheriff 
nimself.  never  interfened  in  sudi  cases. 

By  the  Couri. — On  this  issue  the  only 
question  is  a  question  of  fact,  whedier  or 
no  there  was  a  request  on  the  part  of  the 
sheriff.  It  has  been  submitted  to  us,  that 
B  special  authority  to  the  officer  ought  to 
be  shown.  We  think  such  an  authority  has 
been  shown.  The  sheriff  gives  a  warrant 
to  the  officer,  and  there  is  sufficient  evi- 
dence to  connect  him  with  the  request. 
The  officer  was  acting  for  the  the  benefit  of 
the  sheriff  in  the  regular  course  of  his  duty ; 
and  the  fact  of  the  request  is  suffidendy 
made  out. 

Rule  discharged. 

(1)  7  Tenb  Rep.  113. 
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EICHARDSON  17.  HELLISH* 


Vol.  lit.  C.P. 


1824 
July  2 

An  agreement^  between  the  onmer  of  an 
East  Indiaman  and  the  captain  of  another, 
that  the  latter  should  exchange  his  comnumd 
with  the  captain  of  another  ship,  of  which 
the  defendant  was  also  onmer,  is  not  illegal ; 
and  such  an  excliange  of  commands  is  a 
sufficient  consideration  to  maintain  an  action 
of  assumpsit  for  the  breach  of  the  agreement. 
— A  book  kept  at  the  India  House,  from  re^ 
turns  given  m  on  oath,  of  the  number  of 
passengers  goiw  on  board  India  skips,  in 
pursuance  of  the  act  53  Geo,  3.  c,  155,  is 
admissilde  in  evidence,  to  show  the  value  of 
each  voyage  to  a  capUun ;  and  the  jury  may 
take  into  consideration,  by  way  of  damages, 
the  profits  of  a  voyage  which  has  no$  been 
actually  performed. 

Declaration  in  assumpsit  on  a  special 
contract. 

The  plaintiff  had  been  captain   of  the 
ship  Minerva,  chartered  by  the  East  India 
Company  for  six  voyages  to  India.     After 
she  had  performed  two  of  these  voyages, 
the  defendant  purchased  twelve  sixteenths 
of  her,  and  wishing  to  serve  a  Capt.  Mills^ 
he  proposed  that  the  {rfaihtiff  should  give 
np  the  command  to  hitn.    As  an  equiv^Sent 
for  this  relinquishment,  a  contract  was  en- 
tered into,  by  which  it  was  stipulated,  that 
the  plaintiff  should  resign  the  command  of 
the  Minerva  to  Gapt.  M.,  and  should  be  ap- 
pointed to  the  command  of  the  Marquess  of 
jEly,  another  vessel  belonging  to  the  defen- 
dant, and  then  chartered  by  the  Company 
for  one  voyage,  provided  the  Company's 
consent  and  approval  of  the   substitution 
could  be  procured.     It  was  also  stipulated, 
that  should  Capt.  M.  die,  or  resign  his  com- 
mand, befbre  the  remaining  four  voyages 
should  have  been  performed  by  the  Mi" 
nerva,  the  plaintiff  should  succeed  him  in 
the  command  of  that  vessel.     As  the  bene- 
fit to  be  derived  from  the  command  of  the 
Marquess  of  Ely  was  incommensurate  with 
'the  loss  of  the  command  of  the  Minerva, 
even  for  one  voyage,  the  defendant  under- 
took to  procure  me  Company's  consent  to 
change  the  destination  of  the  Marquess  of 
Ely,  and  to  send  her  to  India,  with  liberty 
of  calling  at  St.  Helena  and  the  Cape.  Mr. 
Fletdier,  the  gentleman  who  negotiated  the 
agreement  on  behalf  of  the  plaintiff,  with  a 
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▼lew  of  placing  the  transaction  on  a  more 
equal  footing,  undertook  to  pay  the  defen- 
dant a  sum  of  2,000/.,  should  the  plaintiff 
refuse  to  resign  his  command  of  the  Mi- 
nerva. The  plaintiff,  however,  was  ignorant 
of  tUs  undertaking.  The  East  India  Com- 
pany concurred  in  both  the  proposed  ar- 
rangements, and  both  vessels  sailed  on  their 
respective  voyages.  The  plaintiff,  soon 
after  his  return  to  England,  became  bank- 
rupt ;  and  it  was  proved,  in  consequence  of 
a  conversation  between  Mr.  Fletcher  and 
the  defendant,  diat  the  contract  was  de- 
posited with  the  defendant  at  his  request, 
who  promised  that  it  should  be  jproduc* 
ed  whenever  it  was  required,  while  the 
Mtnerva  was  on  her  return  to  England, 
in  the  fourth  of  her  six  voyages,  Cap- 
tain MiUs  died,  and  another  oflScer  brought 
her  home.  On  this  event  happening,, 
the  plaintiff  required  to  be  re-instated 
in  his  command  of  the  Mhieroa,  according 
to  the  terms  of  the  agreement ;  but  the 
defendant  having  refused  to  comply,  and 
having  sold  the  ihip.  the  pUintiff  instituted 
thepresent  action. 

The  case  was  tried  before  Lord  Gifibid 
and  a  special  jury,  at  the  London  sittings 
after  Hilary  terro»  at  which  it  was  con- 
tended,  that  the  agreement  had  not  been 
merely  deposited  widi  the  defendant^  but 
had  been  positively  given  up  to  him,  the 
plaintiff  baving  renounced  it  on  account  of 
the  advantage  it  was  supposed  he  would 
have  derived  from  the  change  in  the  desti- 
nation of  the  Marquess  of  Ely  ;  and  evi- 
dence was  adduced  to  show,  that  he  had 
frequently  spoken  in  warm  commendation 
of  the  defendant's  conduct  towards  him. 
The  proof  given  at  tlie  trial  of  the  value  of 
one  of  these  voyages,  eonsisted  in  the  tes- 
timony of  several  captains,  who  described 
it  as  being  worth  from  4,0001.  to  8,000/., 
and  in  the  production  of  a  book  containing 
a  list  of  passengers,  made  by  the  captaii^ 
and  deposited  in  the  India-house,  pursuant 
to  the  act  of  5d  Geo.  3.,  passed  for  the 
better  regulation  of  passei^rs  by  India 
vessels.  This  book  was  objected  to  at  the 
trial,  but  was  admitted  by  the  learned  Judge. 
The  jury  were  clearly  of  opinion  that  Uie 
agreement  had  been  merely  deposited  with 
the  defendant,  and  found  a  v^^ct  for  th^ 
plaintiff;  his  Lordship  telling  them,  that  ff 
they  did  bo^  they  were  at  liberty  to  give 
damages  for  the  two  voyages  remaining  to 


be  performed  when  the  plaintiff  demttoded 
die  fulfilment  of  the  agreeoifnty  they  as- 
sessed the  damages  at  7,500/. 

In  support  of  a  rule  for  a  new  trial,  and 
a  motion  in  arrest  of  judgment,  several 
idistinct  points  were  raised  by  Serjeomts 
Pell  J  Lawes,  and  WUde;  but  as  they  art 
separately  reviewed  by  the  Court  in  giving 
judgment,  it  will  be  unnecessary  to  insert 
them  here. 

By  the  Court. — ^The  questions  which  we 
are  called  on  to  decide  in  this  case  are  these; 

First — Whether  the  jury  have  been  im- 
properly directed  as  to  the  damages. 

Secondly — ^Whether  evidence  has  been  re- 
ceived which  ought  to  have  been  excluded. 

Thirdly — Whether  the  contract  as  it  ap- 
peared on  the  evidence  given  at  the  trnl 
was  fllegal. 

FonrSily — ^Whether  the  contract  as  set 
out  on  the  record  appears  tb  be  without 
consideration  ;^— and 

Fifthly — Whether,  if  it  contain  a  eonsi- 
deration,  that  consideration  b  illegal  and 
void. 

First — If  Lord  Gifford  wns  not  warranted 
in  tdUpg  the  jury  that  they  n^ght  take  into 
their  cQusideratioBg  what  would  be  lost  bv 
the  voyage  succeeding  the  firsts  of  mhkSfL 
the  plaintiff  was  deprived,  thepresent  ver- 
dict ott^t  not  to  stand ;  beoanse,  we  an 
bound  to  suppose  that  the  jury  acted  under 
that  direction,  and  tfaaft  part  of  the  da- 
mages which  have  been  giy^  (wen  thoi^ 
from  the  nature  of  the  evidence,  we  could 
not  see  tliat  they  had  given  damages  Bar  a 
second  voyage)  might  have  been  given  for 
a  second  voyage,  and  therefore  that  would 
have  been  a  ground  for  a  new  trial- 

The  evidence  was,  according  to  one  wit* 
ness,  6,000/.,  another  7«OO0A»  and  another 
8,000/.,  as  the  profits  oif  one  voyage ;  and 
if  the  jury  had  given  7,500/.  for  one  whi^ 
had  not  been  performed,  it  clearly  would 
have  been  an  unjust  verdict. 

But,  it  appears  to  us,  that  the  jury  have 
taken  a  correct  line ;  they  inight  have  said, 
*'  As  the  profits  from  one  V03rage  is  firom 
6,000/.  to  8,000/.  on  the  evidence,  we  will 
adopt  some  middle  course,  and  not  give  the 
plaintiff  the  whole  of  that  sum;  for  there 
are  a  number  of  contingencies  which  might 
prevent  him  fipom  ever  entitling  himself  to  it, 
and  we  will  give  him  therefore,  one  half.** 

Whether  wis  is  a  safe  linf  to  go  hf  me 
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do  not  kMir,  bat  ikat  brings  iu  back  to  the 
qoestioD-— whether  Lord  Gifford  was  war- 
reafeed  in  tetting  the  jury,  that  they  might 
take  into  their  oonuderation  the  second 
voyage ;  er  was  he  bound  to  say,  All  that 
you  can  take  into  consideration  in  esdma- 
tiag  the  damage,  is  the  loss  of  one  ?  The 
aBrgumeat  that  has  been  pressed  on  us, 
is»  that  th^  Gonld  only  take  into  eonside* 
ration  one  Toyage;  and  there  is  a  great 
deal  of  speeiousnesa  in  it,  lor  the  plaintiff 
eoidd  cafy  be  appointed  for  erne  voyage— -for 
die  appointraeat  of  a  captain  is  renewed 
every  voyage*  Bui  akhough  that  is  the 
ease^  may  not  jparties  lack  to  ihat  which  is 
the  practice  of  the  East  India  Company, 
dutt  though  they  renew  the  appointment, 
th^  renew  it  in  the  same  person  f 

if  that  practice  be  legal,  the  plaintiff 
might  si^  to  the  deftodant,  **  If  you  nad  ap* 
pointed  me  the  first  vovage,  I  should  have 
oontkroedfiMrtheseoona;  you  not  only  have 
deprived  me  of  the  profits  I  diould  have 
made  for  the^ret,but  for  the  second  also  :*' 
and  it  ieqniiQs  no  legal  learning  to  dedde 
this ;  common  sense  says,  a  person  is  not 
to  be  paid  for  consequences  which  might 
not  turn  up  in  his  lavour :  but  the  plaintiff 
is  enttded  to  have  a  compensation  for  being 
deprived  of  that  whidi  almost  to  a  certainty 
happens  in  dnse  caaes.  It  appears  to  us, 
tfaembre,  liuu  Lord  Gifford  was  strictly 
wamnted  in  telling  the  ^ry  diey  might 
take  into  their  consideration,  that  by  the 
bceacb  of  thia  agreement,  the  pUintiff  had 
been  not  only  osarly  prevented  going  the 
fifst  voyage^  but  in  jdl  probability  going  the 
second ;  and  therefore,  in  making  up  their 
minds  on  the  damages,  they  ougnt  to  take 
into  their  consideration,  that  whiw  he  might 
have  lost  firom  the  voyage.  If  his  Lor^ip 
had  not  told  them  so,  a  new  trial  ought  to  be 
granted,  for  he  would  not  have  presented  the 
case  to  the  iurv  in  a  manner  that  would 
have  enabled  the  plaintiff  to  recover  all 
that  he  was  in  justice  entitled  to  demand. 

This  case  has  been  likened  to  the  case  of 
stiMlated  paymentaat  different  times :  there 
unoonbtecUy  a  new  cause  of  action  arises; 
but  here  the  cause  of  action  is  complete,  for 
the  whok  has  but  one  neck,  and  that  neck 
waa  cut  off  by  one  act  of  the  defendant, 
which  entitled  the  plaintiff  to  maintain  the 
action.  It  would  be  mischievous,  and  in- 
creasing litigation,  to  sa^.  You  shall  not  have 
aU  yon  are  entitled  to  m  your  first  action, 


but  you  shall  be  driven  to  bring  a  second, 
a  third,  or  a  fourth. 

As  to  the  next  question,  with  respect 
to  the  admissibility  of  evidence — ^for  the 
purpose  of  proving  die  damage,  the  plain- 
tiff put  in  a  list  returned  by  a  captain, 
under  the  authority  of  ^3  Geo.  d.  c.  155. 
sec  15  &  16.     It  is  contended,  that  that 
paper  was  not  evidence  apainst  third  parties ; 
but  we  are  decidedly  or  opinion  that  there 
is  no  foundation  f<nr  that  objection.     It  is  a 
public  paper,  made  out  by  a  public  officer, 
by  virtue  of  a  sanction  and  responsibility 
under  which  he  lay,  to  make  that  paper  out 
accurately.     And  that  being  die  case,  it  is 
admissible  in  evidence  on  the  same  principle 
on  which  the  sailing  instrucdons,  and  the  list 
of  convoy,  or  die  list  of  the  crew  of  a  ship 
are  admissible.  But  it  may  be  said,  those  are 
pnpers  whic^  do  not  come  firom  government 
oflloes  ;  but  the  books  of  the  B^k  of  Eng- 
land have  been  made  evidence :  all  those  are 
evidence  that  dre  considered  as  public  pa- 
pers made  out  by  persons  who  have  a  duty 
to  die  public  to  perform,  and  it  is  their 
duty  to  make  them  out  accurately :  on  ac- 
count of  that  duty  and  responsibility,  credit 
is  given  to  them.     These  papers  are  of  aa 
h^h  authority  as  any  of  those  referred  to, 
higher  dian  those  books  of  die  Bank  of 
England,  or  the  bo(As  at  Lloyd's,  or  the 
lists  of  convoy,  ^duch  have  been  received  as 
evidence;  for  diese  are  napers  which  the 
captain  is  ordered  by  the  nfteenth  secdon  of 
die  statute,  to  which  we  have  been  referred, 
to  make  out  upon  oath,  and  which  oath  an 
officer  of  the  Customs  is  authorized  to  ad- 
minister— and  for  what  puroose?    For  the 
purpose  of  informing  the  East  India  Com- 
pany, (who,  although  subjects  in  England, 
are  great  sovereigns  in  India,)  of  vdiat  sort 
of  persons,   and  of  what  sort  of  arms, 
are  goms  to  their  setdements,— the  ad- 
ministration  of  the  affiurs  of  which   is 
committed  to  dtfem.    If  these  are  not  public 
papers  made  widi  a  view  to  great  principles 
of  public  policy,  we  are  at  a  loss  to  know 
what  are  public  papers.     If  so,  credit  must 
be  given  to  all  papers  so  made,  and  conse- 
quently the  papers  in  question  were  properly 
received  in  evidence. 

This  brings  us  to  the  third  question, 
whether  there  is  any  illegality  in  the  trans- 
action. 

We  agree  with  the  argument  put  to  us, 
that  if  the  defendant  hiu  clearly  and  satis« 
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fkctorily  made  oi|t,  by  eyidence,  a  fraud  in 
this  case,  or  that  this  is  a  cotrupt  i^eement, 
or  that  it  is  manifestly  in  contravention  of 
public  policy — ^whatever  we  may  say  aa  to 
the  raising  this  objection — it  must  prevail. 
But  we  are  of  opinion  that  he  baa  made 
out  n^ithpr,  although  we  give  the  fullest  ef- 
fect to  the  argument  adduced  for  him ;  for. 
when,  we  consider  it,  there  does  not  appear  the 
least  pretence  for  this  objection.     It  is  said, 
it  is  a  fraud  on  the  East  India  Company, 
and  that  it  is  a  fraud  on  the  co-owners.    It 
cannot  be  a  fraud  on  the  East  India  Com- 
pany, for  they  were  apprised  of  the  whok 
of  the  transactions,     lliey  knew  that  both 
the  plaintiff  and  Mr.  Mills  were  comman- 
ders of  the  ships,  and  they  knew  that  the 
whole  efket  of  this  contract  (as  far  as  we 
have  any  evidence  of  it,  on  which  the  jury 
have  acted)  was  to  exchange  the  command 
of  one  ship  for  the  command  of  another.— 
Is  there  any  thing  on  the  face  of  it  that  ia 
corrupt,  illegal,  or  impolitic  ?  For  any  thing 
that  appears  in  this  transaction  from  the 
testimony  of  Mr.  Fletcher,  this  might  have 
been  done  from  a  due  regard  to  the  service: 
from  any  thing  that  appears  in  this  transac- 
tion, one  of  the  gentlemen  might  have  been 
thought  fit  to  command  on  the  one  voyage, 
and  the  other  on  the  other.  On  such  grounds 
we  are  not  to  presume  corruption : — corrup- 
tion is  to  be  made  out ;  for  fraud  is  to  be 
poroved,  and  not  presumed.    We  see  no 
proof  of  any  fraud  or  corruption ;  we  see 
nothing  in  the  whole  of  this  transaction  but 
the  removal  of  one  gentleman  from  the 
command  of  one  ship,  for  which  he  was  fit 
and  competent,  to  the  command  of  another, 
for  which  he  was  equally  fit  and  com- 
petent. 

We  have  heard  much,  in  the  course  of  the 
axgnmeht,  of  this  being  in  contravention  of 
public  polky,  and  that  on  that  ground  it 
cannot  be  supported.  But  we  are  not 
much  disposed  to  yield  to  arguments  of 
public  policy,  and  think  the  Courts  have 
gone  much  further  than  they  were  warrant- 
ed in  doing,  in  questions  of  policy ;  and  they 
have  taken  on  themselves  sometimes  to  de- 
cide doubtful  questions  of  policy ;  and  they 
are  always  in  danger  of  so  doing,  because, 
courts  of  law  look  oidy  at  the  particular 
case,  and  have  not  the  means  of  bringing 
before  them  all  those  considerations  whi<£ 
ought  to  enter  into  the  judgment  of  those 
who  decide  en  qutstions  of  policy.     It 


therefore  is  not  a  dol]btfolmatttr;of  pc^icy 
that  vnll  decide  this  question,  or  imt  wtU 
prevent  the  party  from  recovevii^ ;  if  oaoe 
we  bring  it  to  that,  the  plaintiff  la  entitled 
to  recover; — and  let  that  dovbtfiil  queatioQ 
of  policy  be  settled  by  tibat  higb  tribunal, 
(the  Ic^sktore)  who  have  the  means  <»f 
bringing  before  them  all  the  considerationa 
that  bew  on  it,  and  who  can  settle  it  on  ita 
true  and  broad  principles. 

A  witnessby  the  name  of  Fklcher  atated 
a  contract  between  him  and  the  defendant, 
on  which  he  mif^t  be  indietod  for  oonapfr- 
racy.  The  queatioii  i%  does  that  com^ 
tion  extend  itaelf  to  the  plaintiff?  Tkeieia 
no  evidnoe  that  it  doe^— on  the  eoDtraKy, 
Fletcher's  evidence  distincthr  was,  that  lie 
plaintiff  did  not  know  it.  But  it  has  been 
argued,  that  although  the  plaintiff  did  not 
kix»wit;  yet,  that  ifUa  agent  make  a  ooRupt 
contract,  the  principal  must  answer  for  all 
the  consequences.  It  ia  not  neceasary  for 
us  now  to  decide  that  point,  but  we  are  all 
aware,  Uuit  if  an  ag«nt  promisee,  the  prin* 
eipal  is  liable.  There  is  a  great  deal  of 
weight  in  the  analogy,  but  our  own  anawer 
to  that  objection  is,  that  that  point  waa 
never  raised  at  Nisi  Prius ;  and  if.  it  were 
not,  no  advantage  can  now  be  take^  of  it. 
Lord  Gifibrd  should  have  there  been  de- 
sired in  terms  to  teU  the  jury— ^'^  Remem- 
ber, that  though  com^tion  is  not  bioii{^ 
home  to  the  princtpdi,  if  it  ia  bnnght 
home  to  the  agent,  that  will  be  siiffi- 
cient."  To  that  pobt  the  altentiott  of  the 
jury  was  not  called.  InsndiJioaseaBdiis^ 
we  will  not,  where  justice  is  with  theplanitiC 
grant  a  new  trial  for  the  puvpoae  of  giving 
to  the  defendant  an  opportunity  of  raking 
that  objection. 

With  respect  to  the  objection,  that  no 
consideration  appears  on  the  record,  there 
would  scarcely  have  been  groond  for  it 
here,  if  the  dedaration  had  been  apedally 
demurred  to ;  but  there  is  suflSdent  on  the 
face  of  it,  to  raise  a  presumption  of  oonsi- 
deration  afler  verdict.  The  coasideradon 
is,  that  provided  the  defendant  ahonld  par- 
chase  the  East  India  ship,  "  The  Minerva,'* 
of  which  the  plaintiff  waa  then  the  cohh 
mander,  and  provided  the  conaent.of  the 
East  India  Company  should  be  obtained, 
&c  Is  not  the  purchslse  of  the  ship  a  sa£* 
fident  consideration  for  it?  The  defen- 
dant says,  ''If  you  do  one  thing,  I  wiU  do 
another ;''  and  if  so,  it  is  aMveceaaary  that 
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there  fthould  be  a  eonsideratipii  of  value  to 
one  of  the  oontracting"  parties :  it  is  enough 
if  it  is  a  detriment  to  the  other.  If  one  man 
says,  *'  If  jon  do  a  certain  act,  which  you 
would  not  do  unless  I  did  another/'  whether 
he  gaiii  any  thing  by  that  which  he  does, 
if  he  prejudices  himself  by  what  he  does, 
that  amounts  to  a  consideration.  We  have 
been  referred  tei  a  case  mRolUftAbriig.'fiS^ 
pi.  27.  and  which  iamost  accurately  stated 
in  Vimi/^  Abfidgment,  vol.  1.  p.  809,  it  is 
reported  in  tbe  -foUowing  ternls,  viz.' — "  that 
if  a  man  is  tenant  at  will,  andnakea  a  bai^ain 
with  his  landlord,  on  the  foundation  of  that 
tenancy  at  will,  it  is  not  a  good  considera- 
tion— ^and  for  this  plain  reason,  because,  we 
always  can  take,  notice  of  tbe  ektenc  of  ihe 
interest  of  a  tenant  at  will ;  we  (luow  that.it 
is  determinable  at  a  word — the  breath  of 
the  landlord's  mouth  annihilates  such  a  te- 
nancy in  a  moment  An  agreement  to  hold, 
when  the  landlord  might  say,  you  shall  not 
hold  ah  instant  longer,  is  no  consideration. 
But  in  yiner  there  is  this  excellent  com- 
ment— "  if  there  be  any  doubt  of  the 
tenancy  at  will,  it  would  have  been  a, good 
consideration.  It  is  not  necessary  ha 
should  have  a  ri^t  to  hold  ;  but,  if  it  be 
doubtful,  whether  he  had  a  right  to  hold, 
that  is  a  good  consideration."  That  answers 
|he  ofc^ection ;  for  when  a  party  takes  as  a 
tena&t  at  wilt,  the  law  takes  notice  of  what 
his  intM^st  is.  But  we  cannot  take  notice 
of  the  interest  of  a  captain  of  an  East  India 
ship.;  WB  cannot  know  that  there  might  not 
be.  covetaaiits  which  would  secure,  him  in 
possession  of  her  for  a  great  lei^h  of  time* 
We  cannot  know  that  he  may  not  )be  turned 
oiit  without  the  consent  of  the  Company ; 
and  we  are  warranted  in  presuming  tint, 
after  verdict': — and  Evam's  cage  (1)  is  an 
authori^  to  sho^v^  that  the  Court  has  pre- 
sumed a  great  deal  more  after  verdict  in  ap 
notion  upon  the  ease :  Whereas  the.pliiin- 
ti£R  pretended  title  to  certain  goods  in  the 
custody  of  one  Susan  Prickett,  and  claimed 
them  to  be  his  own,  intending  to  remove 
them;  the  defendant,  in  consideration  that 
be  would  suffer  them  to  continue  there, 
assumed  to  see  them  forthcoming,  and  that 
they  should  not  be  embezzled,  but  safely 
kept  to  the  use  of  the  plaintiff;  and  shows 
that  afterwards  the  goods  were  eloigned, 
&c. :  upon  turn  a$9ump9ii  and  verdict  for^he 
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pihintiff,  it  was  moved,  to  stay  judgment, 
that  it  doth  not  appear. that  the  property  of 
dieae  goods  was  in  the  plaintiff;  for  it  is 
idleged  only,  that  he  pretended  to  show 
and  claimed  them  to  be  his  ovrxh-^'Sed  non 
aUoeaiur^  for  the  declaration  is  full  enough ; 
at  least,  it  must  be  intended. he  proved  they 
were  this  own,  or  the  jury  would  not  have 
found  for  him.^-^May  not  we  presume,  aft^ 
verdict,  that  the  plaintiff  had  a  right  to  hold 
thia  ship  against  the  defendant  ?  The  case 
cited  ia  hr  stronger,  and  there  is  abundant 
eonside^tion  stated  on  the  record  in  this 
case,  and  nn4uestiondbly  there  is  a  oonside*" 
ration  wb'ch  will  be  sufficient  afUr  verdict* 
But  then,  it  is  said,  if  there  is  .any  ooBsid^. 
ration  it  is  illegal.  Now  we  must  look  at 
the  whole  record,  and  see. if  it  be  so  <»  not: 
It  appears  on  the  record  that  Mr.  Mellisk 
is  sme  owner ;  and  therefore,  he  could  com- 
mit no  fraud  on  the  co-owners.  Could,  he 
commit  a  fraud  on. the  East  India  Company  ? 
By  49  G.  d.  c.  1S6.  "Which  applies  equally 
to  offices  of  the  Eaatlndii  Company^  aa  offi- 
ces under  Govemment-^it  is  enacted,  that  if 
there  is  a  sale  of  any  office,  it  is  void ;  and 
in  every  section  it  appears,  that  there  muit 
be  some  corrupt,  pecuniary  consideration. 
It  is  true,  that  it  is  not  necessary  the  party 
should  get  money  by  it  directly ; — if  it  ia 
done  circuitously^-^if  by  the  interest  made, 
the  pecuniary  advantage  can  be  got  at,  that 
will  do.  .  But  the  legislature  never  meant 
to  carry  the  doctrine  of  corruption  further ; 
that  is  qi£te  dear,  from'  the  words  they 
have  used^  for  the  word  ia  "  meney"  and 
the  terms  :  relating  to  money  are  used  in 
every  section,  with  that  eatent  of  phraseo- 
logy, which  embraces  every  case,  (whatever 
artifice  is  used,)  where  die  basis  of  the 
transaction  is  corruption  between  thepartiea« 
That  is  the  species  of  corruption  which 
the  act  has  djescribed**— that  -gives  iis  the 
rule,  and  beyond  tlmt  we  are  not  warranted 
in gmng ; . for  if  the lemskturehad  thought 
that  every  bargain  of  this  dracription  was  to 
be  prevented,  they  would  nothave  said  '*  You 
are  to  consider  if  there  is  a  mere  pecuniary 
corruption,  or  of  the  nature  ^f  pecuniary 
corruption,  sufficient  to  avoid  the  bargain ;" 
but  they  would  have  gone  on  to.  say,  **  diere 
shall  be  no  bargain-^no  tying  up  of  handa ; 
those  who  have  to  do  with  the  appointment 
to  the  command  of  East  India  ships,  aU 
those  appointmenia  shall,  be  made  without 
bias ;  the  party  shall  come  nmnflueneedi  and 
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not  Teitrict  iniiisdf  'firom  appointing  agaik 
as  aoon  as  the  voyage  ia  made.'*  It  k  quite 
dear  the  legialatnie  would  use  words  of 
^at  sort,  if  they  had  intended  it;  they 
knew  how  impossible  it  was  to  regulate 
transactions  by  socfa  Tisiottary  notions  aa 
these.  They  introdace  only  cormption,  aa 
the  fStoDg  whMsh  they  coidd  act  upon :  that 
IB  personal  oomiption«pecaniary  advantage ; 
something  in  tbe  nature  of  k  ought  to  be 
derived  from  it.  It  is  not  proved  that 
Captain  Ridundson  ever  did  dnrive  any  pe* 
euniary  advantage  from  diis  transaction :  it 
does  not  sppear  on  the  lecordt  that  eithet 
of  thoae  parties  is  lo  dative  any  pecuniary 
idvantage  or  emolument  whatever.  Tbs 
act,  instead  of  beiiy  an  autimrity  in  finKmr 
of  the  defendant,  ia  mi  antkonty  againU 
him.  We  were  reftned  to  a  greatnumbet 
of  cases,  but  it  is  unneoeasary  to  ate  than, 
as  they  only  proved  that  to  which  the  Court 
acceded,  it  cannot  be  doubted  for  a  mo« 
nent,  that  it  isan  offence  at  common  law 
to  aeU  offices,  and  if  a  man  do  so,  it  is  aa 
bflfenoe,  and  he  cannot  nwintain  nn  acden 
growing  out  of  such  a  contract  That  is 
all  that  has  been  decided  byany  <meof  the 
caats.  InB&ie^/bniv*  Pf«sioi»(2)itwas  a 
direct  sale.  In  Citrdv.  Uope{5)  it  was  not 
so ;  and  it  is  distinguishable  fimn  Blael^wd 
v.iVufffon  in  that  respect.  It  was  decided  on 
the  ptiociple  of  Biwkfmd  v.  iVsitfoii,  be# 
cause,  dthough  there  was  not  a  direct  aale^ 
there  was  an  indirect  sde  of  the  mBoinl* 
ment.  It  was  said  to  the  pbinttf^  *'Ifyoa 
wiH  buy  thsse  shares,  yonshdl  be  die  cap* 
tain."  It  will  oecur  to  every  n»n,  if  toe 
shares  were  sold  nnder  sudi  cnroamstsneesi 
BoaaetUng  was  added  to  tibe  price  of  the 
shares:  itwas  acolmarablesak  of  thecomp* 
mand  of  the  ship.  There  are  ezpi 
used  by  the  Chief  Justice  in  that  case, 
seem  to  bear  on  the  present ;  but  die  ex* 
pmanqna  of  every  ju^ge  most  be  taken 
with  reference  to  the  particular  case  on 
which  he  dcddss ;  otherwise  the  law  will 
get  into  extreme  confuaioa— 4hat  is  what 
we^are  to  look.at  in  all  cases;  the  manner 
insrhich  he  is  arguing  is  not  die. thing,  it  is 
die  principle  he  is  deciding;  and  if  it  could 
have  been  imagined  for  a  moment,  that  it 
could  have  been  extended  to  sudi  a  daseas 
this,-  it  would  have  led  to  manifest  injustice^ 
andteiBd  to  infinite  confusion;  and  not  one 

(f )  8  Tenn  Rep.  B9. 
(5)  5  Vmif,  joa.  irs. 


of  the'learned  judgca  who  decided  fimt 
even  conceived  tmutits  authority  dndd  be 
pressed  to  the  extent  to  which  it  has  now 
been  caaied.  Ail  diat  was  dedded  in  that 
case  was  befeee  dedded  hi  BUnMmd  ▼• 
Prvitofi,with  this  difiecenoe,  in  Blackford 
V.  Preston  the  sale  was  diiect**«Bd  in  Card 
V.  Hcpe^  it  was  indirect.  All  that  die  Court 
decided  in  those  caaes  ia,  that  that  spsdea 
of  sale  is  void  in  paint  of  law; — Ibrdieae 
Masons,  we  are  of  opinion,  that  thia  nde 
far  a  new  trial,  and  in  arrest  of  jwdgmrt, 
must  be  diechafged. 

BMk  duOargtd. 


i.} 


AABOHS   «•  WnXtAlO,  SXAXK^ 
AVBCAKN. 


IBM 

July  6 

Where  one  ^sev^tai  defendanUp  mho  ha* 
savxaxi)  ta  defence^  mei  oui  a  writ  of  error ^ 
the  grfiwtfiioa  ojoiyt  of  the  other  defimdanftf 
that  the  writ  woi  emei  oeJtJor  dela^ft  will  nai 
aathoriae  thepkMUTU  proceedmg  to  ececu** 
lioa  petidmg  mckwrU^  error. 


was  an  action  brought  against  Ae 
defendants  as  the  acceptors  of  a  ^  of  ex* 
chanse.  Two  of  the  defendants  sppeared 
joiiiny»  and  Reeded  a  fatbganeat  recovered : 
the  other  appeared  separately  by  anodier 
attorney,  and  demurred  to  the  dedantion. 
Judgment  having  been  obtained  by  the  plain- 
tifl^  a  writ  of  error  was  sued  out  «ni  behalf 
of  Caan,  fwfao  had  so  appeared  separately,) 
Sflsd  was  allowed  by  (he  officer  of  die  eour^ 
and  notice  of  the  diowanoe  served  on  the 
atiemey  for  the  plahitiff.  The  defendant 
Searle  afterwards  admitted  that  the  writ  of 
error  was  sued  out  Ibr  delay,  and  te  plain- 
Uff^s  attonaytheveupon  issued  a  es.  aa. 
aaainst  all  the  defendants.  No  admission 
of  dday  was  inade  by  Oann,  or  by  Gam's 
attorney. 

Mr,  Serfeam  Bosanftmt  having  obtained 
a  rub  aid  to  set  aside  the  writ,  and  subse- 
quent proceedings,  with  costs — 

JIfr.  Serjeant  Faagkan,  for  the  defendant, 
Cann,  now  showed  cause,  on  the  authority  of 
Biiis  andethers  v.  Sweetf{l)  in  which  a  writ 
of  error  having  been  brought  by  one'of  mstty 
pldntiflfs,  and  another  or  them  having  ad- 
mitted it  was  for  dday,  the  Court  required 
an  affidavit  that  diete  was  real  error. 

By  the  Ceart.— This  case  «  disdnguish- 


(1)  Notytt  itffittd. 
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mbki  from  EOi$  and  oAefM  v.  Sweei^  whidi 
was  Uk  actkm  by  many  jmni  plainti  A ; 
whilst  here,  the  defeildaiiCs  have  severecL 
One  of  them  has  purchased  his.  writ  of  error* 
which  is  a  writ  of  right ;  and  though,  where 
the  party  making  the  admiasion  of  delay 
was  the  party  who  sued  out  the  writ,  the 
Courts  have  interfered*  they  wOl  not  inter- 
fere in  other  cases.  The  oaae  quoted  in 
argument  has  no  bearing  on  the  preaent* 
and  it  goes  to  establish  a  praotiiee— -via*  the 
calling  for  afBdavita  to  support  a  writ  of 
right^ — with  which  we  should  feel  adiffi* 
culty  in  concurring  withodt  the  sanction  of 
the  legislature.  Ruk  Qb9ob4e* 


1 824.      )     FSBSAIi  O.  .BAtVAl,  yoasBYt 
July  7.     3  ANI>  MILVKB90N* 

An  acknowledgment^  nntkm  six  yeartf  hy 
one  of  the  joint  maker i  of  a  promistory  note, 
wUl  revke  the  debt  agakut  the  iftker,  although 
he  has  made  no  adcnonfledgment,  and  onlff 
eigned  the  note  oi  a  surety. 

This  was  an  action  aainal  the  dafendants 
as  the  joint  makera  o?  a  promiasory  note. 
The  defendants  pleaded  tba  Statute  «f  Li« 
mitationa. 

At  the  (rial*  befere  Mr.  Seiyeant  Boaan* 
quety  at  the  Lent  aasiaea  fer  Sometieiahiiet 
it  a^^eared,  that  the  debt  waa  of  motethaa 
aix  years  staudiug ;  thai  Milverton  waa  only 
a  surety,  and  had  made  .n»  aeknowledg^ 
ment  of  the  debt  within  that  lime;  bat  an 
acknowledgment  by  ooe  of  the  other  dafea* 
dants  within  that  time,  having  been  proved, 
the  learned  Serjeant  diiected.  the  jury  thai 
such  acknowledoment  waa  bindii^  on  the 
defendants  (  and  the  jury  accordingly  found 
their  verdict  fbr  the  pbiotiff,  wkh  liber^ 
for  the  defendanta  to  move  to  set  it  aside 
and  enter  a  nonsuit. 

Mr.  Serjeanl  PeU,  oubdmlf  of  diedelen* 
dant  Milverfeon,  having  obtained  a  rule  nisi 
to  that  effect— 

Mr.  Serjeant  fVUde  now  showed  cause, 
and  contended,  on  the  authorities  of  Whit* 
cmnb  V.  Whitmg^il)  Jackson  v.  FairbankJ(Jl) 
and  Brandram  v.  }Vhariont(i)  that  an  ad^ 
mission  by  one  of  many  joint  defendants 
was  binding  on  the  others,  and  that  the 
principle  established  by  those  cases  was  not 


(J)  Dong.  eSf. 
t)  t  H.Bl.  340. 
5)  1  Ban.  &  Aid.  465. 


;■ 


shaken  by  Atkms  v.  TredgMt(4)  t^  laltar 
case  being  clearly  distinguishable,  inasmuch 
as  there  Uieacknowled^nent  was  not  made 
by  one  of  the  parties  jointly  liable. 

Mr»  Serjeant  Pellf  in  support  of  his  ruk^ 
argued,  that  the  general  piinciple  of  an 
acknowledgment  or  admission  of  one  of 
many  joint  defendants  being  bindbg  on  the 
othera»  waa  not  applicable  to  the  present 
cage,  ihe  defendant  MiWerton  being  only  a 
surety,  and  having  therefore  a  right  to  ex* 
pect  notice  if  the  note  was  not  paid.  In 
Aikms  V*  Tredgoldt  two  of  the  judges  had 
used  expveasiona  impugning  the  authority 
of  fVUteamb  v.  Whitings  and  that  case  there* 
fore  must  be  considered  as  shaken ;  and 
Bland  v.  HaeekigiS)  wasb  indaed»  an  a»* 
thority  against  that  caee;  and,  in  Rooth  v. 
42iitiH(6)  where»  in  an  action  agaiuat  other 
partners,  oa  a  bill  accepted  by  a  eopanner 
in  the  name,  of  the  firm>  the  admissions  in 
hia  anawer  filed  to  a  bill  in  equity  against 
him»  were  holden  not  admissible  inevkience 
against  the  rest. 

By  the  C^ifrt.— The  question,  in  this  case* 
ia  one  of  considerable  importance ;  and  Uie 
ckMibt  hat  been  raised  by  certain  express 
aions  which  have  faUen  from  some  of  the 
Judgeat  impii||oing  the  authority  (mT  WUt* 
eoJb  V.  Whi$mg.  The  words  of  die  bU« 
Uite  are  exceediagly  sliong ;  and,  lookHig 
at  them,  it  migjbt  be  cooduded,  that  in  no 
faMtanee  could  a  remedy  for  debt  be  had 
after  aix  yeara :  but  that  eonatruetjoii  cao* 
not  be  aibpted ;  otherwiae,  a  party  imght 
dude  ^iug  the  principal,  although  he  had 
paid  mtetest  for  six  years:  and  it  waa 
decided,  by  all  the  Judgesi  in  HeyUn  r. 
Has^ngsXl)  Ibat  after  tea  years,  a  hare 
aehnowledgment  waa  auflSeieut  to  revive  the 
debtb  The  principle  of  that,  decision  is, 
that  the  statute  ougkit  only  to  operate  whoi, 
from  the  cireumataAoe  of  non-daon  for  aix 
years,  it  may  be  presumed*  either  that  the 
cauae  of  action  never  existed,  or  that  it  has 
been  satisfied.  The  presumption  certainly 
is,  that  the  debt,  ]£  any,  has  been  paid, 
But  that  presumption  is  rebutted  by  a  sub* 
sequent  acknowledgment.  Since  Jie  deci* 
sKHi  of  HeyUn  v.  Hastings,  it  has  always 
been  held  that  a  new  prpmise  revives  the 

(4)  SBani.&Cnm.23.    S.C.I  Law 

Joarn.  K.B.  t«8. 

(5)  2  Vent.  151. 
■   ^6)  7  Price.  193. 

(7)  Cnth.  471. 
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old  debt,  but  doet  not  create  a  new  one; 
It  has  been  argued,  that  there  is  a  diatinctioa 
where  there  are  tnany  defendants,  and  only 
one  of  them  makes  an  acknowledgment: 
but  there  is  no  ground  for  this  disdoc- 
tion.     That  an  acknowledgment  by  one  of 
many  who  are  jointly  concerned  is  binding 
on  the  others,  i^pears  clearly  from  Vkary's 
e«je;(8)  and  in  Rex  v.  the  InhabitanU  of 
Hardnnek,{9)  Lord  Ellenborough  applied 
the  same  principle  in  cases  of  trespass.  He 
says,  "  Evidence  of  an  admission  made  by 
one  of  several  defendants  in  trespass,  witt 
not,  it  is  true,  establish  the  others  to  be 
oo^tre^assers ;  but  if  they  be  established 
to  be  co^trespassers  by  other  competent 
evideDce,  the  declaration  of  the  one,  as  to 
the  nofives  and  drenmstttioes  of  the  tres^ 
pass,  wOl  be  evidence  aimnst  all  who  are 
proved  to  have  oombinM  together  for  th# 
common  object.**    In  the  same  case,  Mr. 
Justice  Le  Blanc  extended  the  applicatioii 
of  the  principle  to  evidence  in  setdement 
cases,  and  the  legislature  afterwards  acted 
upon  his  opinion.    The  same  doctrine  has 
been  applwd  to  acknowledgments  in  casee 
of  conspiracy  and  other  offences,  xtp  to  high 
treason.     There  is  nothing  to  distinguish 
cases  under  the  Statute  of  Limitations  from 
others ;  and  the  point  has  indeed  been  ex-* 
presriy  decided  in  Wkiieamh  v.  fVhiiin^.   In 
that  case  it  was  holden,  thaC  the  admission 
of  one  of  several  drawers  of  a  joint  and 
several  promissory  note,  took  it  out  of  the 
Sutnte  of  Limitations  as  against  the  others; 
and  might  be  given  in  endenoe  on  a  se- 
parate action  against  any  of  the  others; 
And  the  language  of  the  Judge  isi  **  Pay- 
ment by  one  ia  payment  for  aO,  the  one 
acting  virtually  as  agent  for  the  rest ;  and 
in  the  same  manner,  an  admisBion  by  one  is 
an  admission  by  all ;  and  the  law  raises  the 
promise  to  pay,  when  the  debt  is  admitted 
to  be  due.*'    hUmd  v.  Htueltig  has  been 
relied  on  as  an  authority  the  other  way ; 
but  it  ought  not  to  have  weight :  one  of  the 
Judges  differed,  and  other  circumstances 
show  it  to  be  a  case  not  now  to  be  relied  on* 
It  is  well  observed  of  this  case,  by  Lord 
Glenbervie,  who  is  now  authority,  in  a  note 
to  his  report  of  it,  <*  it  may  be  explained  on 
the -manner  of  the  finding;  for,  as  the  plea 

(8)  Gabat*t  ETidence,  51. 

(9)  11  East,  578. 


was  joha^  and  the  replication  must  have 
alleged  a  jotnf  undertalan^,  the  verdict  did 
not  find  what  the  plaintiff  had  bound  him- 
aelf  to  prove.*'    That  case  cannot  be  con- 
sidered law  at  present ;  and,  with  deference 
to  Pollexfen,  a  moral  obligation  to  pay  the 
debt  was  a  sufficient  consideration  for -the 
promise.     The  decision,  therefore,  was  er- 
roneous, except  that  the  verdict  found  pre- 
cluded any  odier  judgment.      The  other 
case  which  has  been  teferred  to,  is  Roolh  v. 
Qam;  and  in  that  die  Judges  certainly  said, 
''  that  it  was  a  rule  in  equity,  not  to  receive 
die  answer  of  one  party  against  another." 
No  reason  is  given  for  this  position ;  hot 
the  reason  is,  that  the  evidence  proposed 
was  ree  inier  aUos  gestae  and  the  decision 
waa  clearly  right.    IniVivf  v.,XacAam,(10) 
Lord  Kenyon  says,  ^  It  is  adaditted,  that 
one  partner  may  do  several  acts  to  bind  the 
interests  of  all ;  ha  may  release  as  well  as 
create  a  debt :  he  may  also,  by  his  acknow- 
ledgments, take  a  case  out  of  the  Statute  of 
Limitations."     And  in  Jackwn  v.  Fairbanks 
it  was  holden,  that  payment  within  six  years, 
by  dm  asiigULla  of  one  of  two  drawers  of 
a  joint  and.  several  proraisaOTy  note,  who 
had  I  become  bankrupt,  of  a  dividknd  on 
account  of  the  note,  was  sufficient  to  pre- 
vent 'the  other  drawer  feom  avafling  himself 
of  the  Statute  of  Liaaiiations,  in  an  action 
brought  against  him  for  the  remamder  of 
die  money  due  on  the  aota«     That  decaskm 
^oes  fortfaer  than  JVkttcamkr.  WfMikg,  and 
It  came  under  eonsideratiott  in  Bnmdnm  v. 
irAoftoR,  where  Lord  Ellenborough,  speak- 
ing of  mUfcDM^  v.  Wkiilkg,  says, «« By  that 
deciskm — (where,  however,  there  was  an 
eitpasas  aeknowkdaiment^  bT  the  actual  py- 
ment  of  a  part  of  the  debt  by  one  or  the 
parties  liaMe>-^I  am  bound.*^    So  that  he 
admits  the  anthority  of  WkitMmbv.  9fkku^, 
of  which  Mr.  Justice  Bayley  also  seems  to 
express  approbation.     It  seems,  therefore, 
that  the  decision  in  fFkitemmb  t.  PTAM^ 
rests  on  the  same  principle  as  decisions 
with  ve^ieet  to  admissions  by  one  of  several 
persons  jomtly  obneemed  in  other  inatsnces ; 
and  as  we  should  create  an  anomaly  in  the 
kw  by  departing  feom  it-^and  as  it  has  been 
confirmed  in  aHoy  cases,  and  not  sludeen  by 
any  auAority — this  nile  'muat  be 

(to)  4  Tcm  lUp.  516* 


THE  END  OF  TRINITY  TERM.  IRfC 


TABLE    OF    THE    CASES 


REPORTED   IN 


THE  LAW  JOURNAL, 


VOL.  III. 


OA8B8     IM     OSANOBBY. 


Abenethj  t.  HotcliinsoD,  W9 
AdluBS  ▼.  Graves,  6t 
Aiosworth  v.  Ainswor^,  1S7 
Amherst  ▼.  King,  90 
AndeitoQ  ▼.  Wilbrehftm,  130 
AmQnymonm,  {BaeeptHom  io    th^ 

JUastfr'f  Rtpmt),  64 
(PurehMter,     CosU),  68 

— —  (  Fitr$eUwirt,      Bankntf€ 
Mortgagor),  94 

(Jdortgagou.    Cotti)»  141 

(Partiot),  99 

(Eioeptiont),  111 

■     ( J*(fuiietion.  EMCutor,   Cre- 
ditor), ft7 
Atkwiight  ▼.  Stoveld,  49 
Attorney  General  ▼.  the  Corpora- 

tion  ii  Wincbeater,  64 
Attoney  General  v,  Lechraeie,  1115 

Bailey  t.  Taylor,  66 
Bbd  ▼.  Bnmcfaer,  84 
BoUon  V.  Cook,  87 
Britten  v.  Britten,  150 
Bozhall  V.  Jaokaon,  108 
fiulwer  V.  Heue,  M9T 

Campbell  ▼.  Campbell,  If  9 
■   ■■       —  ▼.  Carson,  SOS 
Capel  ▼.  Wood,  90 
Camngton  ▼.  . .  • . ,  S6- 
Cawthome  v.  ChalSe,  145 
Clarke  ▼*  Ettiott,  800 
Cockell  T.  Whiting,  6 
Oftllyer  t.  Falloa,  SS 
Cook  ▼.  Stephens,  S26 
Crawford  tr.  Crawfurd,  805 
€Mt  V.  Boode,  17 

Davidson  «.  Davsdeos,  108 
Diaonjr.  Dawson^  IM 
Drinkwater  v.  Corah*.  If  8 

Elworthy  v.  Bird,  190 

Faoter  v.  Gould,  tOO 

•Gardner  v.  Bamre,  8t8 
dates  V.  HoDtis*  188 

Oibson  V.  Cbea1«n»  9 

Vol.  III.  Index. 


Gilbert  v.  Wetherell,  138 
Gillefipie  v.  Alexander,  58 
Glassington  v.  Thtvaites,  118,  808 
Goatling  ▼.  Smith,  5 
Gray  v.  Chaplin,  47,  161 
Gresley  v.  Heathcote,  107 

Haddock  v.  Tomlinson,  133 
Hagley  ▼.  West,  63 
Hsrtley  v.  Rossell,  146 
Hodgson  V.  Dean,  95 
Hopcmft  V.  Hickman,  43 
Hant  V.  Dickenson,  S07 
Hnndey,  Marquis  of,  v.  Arkwright, 

181 
Hyde  t.  Hyde,  130 

Irving  V.  Harrison,  48 
V.  Pritcliard,  100 

Jabat  V.  Campbell,  8 
Jefficoat  V.  Jeffcoat,  45 

Kilshaw  v.  Crowtber,  101 
Kinder  v.  Taylor,  69 
King  V.  Tomer,  58 

Knowles  v 7 

Knye  v.  Moseley,  136 

Lavice  v.  Croston,  801 
Lewis  V.  Marsh,  133 
Lloyd  ▼.  Pipler,  143 
Logan  V.  Fairlie,  158 

Mac  Namara  ▼.  D'Evereuz,  156 
Maltby  v.  Rossell,  85 
Marshall  v.  Cave,  57 
Maule  V.  Mence,  48 
Mego  V.  Mego,  TiO 
Mellor  V.  Hall,  171 
Miller  ▼.  Elkins,  188 
Monteiro  v.  Bannister^  177 

Nethervrood  v.  Hall,  159 
Noel  V.  Lord  Walsingham,  18 
Korton  v.  Kerr,  89 
Nonn  V ,  88 

Ocklestone  v.  Benson,  148 
Osmond  v.  Tindal,  187 
Owen  V.  Pugh,  194 


Parish  V.  Parish,  81 
Patman  v.  Edwards,  159 
Pitchford  v.  Huline.  883 
Plunkett  ▼.  Cavendish,  1,  'il9 
Potts  V.  Potts.  176 
Pritchard  v.  Gee,  288 

Rackstrow  v.  Bernard,  194 
Ranken  v.  ....,  88 
Rawlinson,  Kz-parte,  in  re  Rich- 
ardson, 54 
Reeve  v.  Danston,  155 
Roberts  v.  Bozon,  113 
Robson  V.  Cameron,  135 
Roscoe  V.  Marsh,  133 

Salkeld  T.  Science,  19 
Salomonson  v.  Bl^^th,  169 
Shackell  v.  Macaulay,  (in  different 

stages,)  87  to  48 
Simonds,  Ez-parte,  in  re  Marsb,  95) 
Shiwin  V.  Farside,  195 
Smith  V.  Cowdery,  805 
Soper  V.  Myers,  48 
Statham  v.  Haglies.  199 
Stockdale  v.  Ladbroke,  l34 
Strange  ▼•  Dash  wood,  194 

Thackeray  v.  Dorrien,  89 
Thomas  v.  Morgan,  157 

Tovey  V ,46 

Townshend  v.  Agnew,  200 

Vansittart  v.  Jamea,  805 

Webb  V.  Kelly,  178 
West  V.  Wild,  15 
Williams  v.  Smith,  3 

V.  Goodchild,  53 

V.  Shaw,  157 

Windham  v.  Whiting,  l€9 


•  •  •  •  V.  Bozon,  57 

.. ..  V.  Butterfield,  1]^ 

•  • . .  V.  Crampbome,  2:i2 
....  V.  Fielding.  199 

•  •  ••  V.  Figes,  134 

•  •  ••  V.  Jarman,  It 
•«••  V.  Stone,  110 

•  •••  V.  Watson,  199 

A 


4 


TABLE  OF  CASES. 


IN      THB      KING'S      BBNOB. 


AnoDymoos,  (Venue)t  56 

(CanceUhig  Bail  Bond),  128 

(Misnomer  in  Arrest)t  128 

("Prof fife — Signing   inter lo- 

cutory  Judgment),  174 
(Practice  —  Setting     aside 

Award),  174 
(Practice — Final  judgment 

in  an  action   of  account), 

238 
(Practice — In     Ejectment. 

Sticking  up   DecUiratiun), 

237 
(  Practice — Personal    service 

of     Rule  for    attachmettt 

evaded),  237 
{Affidavit.     Addition  of  De- 

ponent),  253 

(Attorney  atui  Client),  106 

(  Writ  of  Inquiry,  after  de- 
fault in  action  for  tu0  and 

occupation),  138 
(Sheriff.    Return  under  fi. 

fa.).  174 
(Paying  money   into   Court 

after  Tender),  175 
(Costs  oj  plea.   Puis  darrein 

Continuance),  225 
Archer  ▼.  Walker,  134 
Atkinson  ▼.  Cotesworth  »  104 

Bail,  Anonvmoos,  128 

BondV  105 

HoUoway's,  104 

Jones's,  105 

Wyatt's,  105 

Barford  v.  Sluckey  (In  Error),  1 
Barough  ▼.  White,  227 
Barrow  v.  Croft,  «i?3 
Bartlett  ▼.  Downes,  90 
Basten  v.  C&rew  and  Another, 111 
Bentall  and  Otiiers  v.  Burn,  42 
Bevan  v.  Jones,  255 
Bircbinshaw  v.  Jackaoo,  253 
Bishop  and  Others  t.  Crawsbay 

and  Others,  65 
Bloxham  and  Another  y.  Elsee,  93 
Bobbitt  ▼.  Board,  ti3 
Bosc  V.  SolJiers,  248  [203 

Bromage  and  Another  v.  Prosser, 
Bromfield  r.  Jones,  232 
Broome  v.  Winter,  191 
Buckle  V.  Bewes,  105 
Busbby  and  Another  v.  Dixon,  14 

Cadman  y.  Labbuck,  41 

Caye  v.  Masey,  108 

Cooke,  gent.,  one,  &c.  y.  Leggatt, 

134 
Cotterill,  hart.  y.  Hobby,  276 
Crowther  y.  Brett,  107 
Croyer  y.  Pilling  and  Another,  131 


Cozon  and  Another  y.  Chadl^,  63 

Dartnall  y.  Howard  and  Gibbs,  246 

Dean  y.  Whittaker,  67 

Dell  y.  Taylor.  225 

Denn  dem.  Manifold  y.  Diamond, 

211 
Dobell  y.  Steyens,  89 
Doe  dem.  Holborow  y.  Perrett,  9 
Doe  y.  Boet  57 
Doe  dem.  Maddock  and  Others  y. 

Lynes  and  Another,  77 
Doe  y.  Roe,  244 
Down  y.  Hailing  and  Others*  234 
Drant  y.  Brown.  Ill 
Duncan  y.  Thwaites  and  Others,  3 
Dyson  y.  Wood,  72 

East  India  Company  y.  Tiiticm  and 
Others,  24 

£ya::s  y.  Vaughan,  217 

Ewer  and  Another  y.  Ambrose,  115 

Ewer  y.  Baker  and  Ambrose,  128 

Ez-parte  Birch,  118 

Greives,  in  a  matter  of  ar- 
bitration, 106 

Rabbits  and  Others,  230 

Taunton,  Administrators  of, 

y.  J  eyes,  in  a  cause- 
Taunton  y.  Goforth,  229 

Williams,  gent.,  221 

Flint,  gent,  one  &c.  y.  Pike,  272 
Ford  y.  Primrose,  40 
Forman  and  Another  ▼.  Drew,  129 
Fragano  y.  Long  and  Another,  177 

Gabay  y.  Lloyd,  116 
Garrett  y.  Handley,  47 
Gill  y.  Cubitt  and  Others,  42 
Green  y.  Dayies,  185 
Greening  y.  Clark,  229 

Hammerton  y.  Stead,  33 
Harris  y.  Saunders,  239 
Harper  y.  Charlesworth,  265 
Hartley  y.  Case,  263 
Henniker  y.  Turner,  1 44 
Hcnson  y.  Heckle^  56 
Hick  y.  Keats,  (in  Error),  145 
Huddlestone  v.  Pearson,  43 
Hughes  y.  Emelt,  175 
Hughes  y.  Statham,  179 
Hull  Dock  Company  y.  La  Marche, 
10 

Ireson  y.  Pearman,  119 
Isaac  y.  Leyien,,  66 
In  re  Barber,  225 

Elsam.  75 

Powell,  57 

Taylor,  242 


James  y.  Sewell  and  Another,  167 

Jewett  y.  Summons,  220 

Jones  y.  Cowley,  263 

Jones  y.  Williams,  112 

Josephs  y.  Pebrer,  102 

Joyce  and  Another  y.  Bloont,  9 

Kenne  y.  Deeble,  75 

Laidler  y.  Elliott,  96 

Lambert  y.  Taylor  and  Another. 

160 
Lang  and  Others  y.  Anderton,  62 
Lee  y.  Leyy.  251 
Lewis  y.  Jones,  270 

y.  Lee,  22 

Lloyd  and  Another  y«  Davis;  38 

Louth  y.  Enda^,  23 

LoyiiB  y.  Longster,  55 

Lowen  y.  Kay,  123 

LytteltOD  and  Another  y.  Cxoaa  and 

Another,  2 
Manifold  y.  Pennington,  182 
Marsden  y.  Croft,  223 
May6eld  y.  Wadsley,  31 
Mayhew  and  Another  y.  Eanaa 

and  Another,  106 
Maynard  y.  Rohde  and  Otheis,  64 
Maxell  y.  Angel,  169 
Metcalfe  and  Wife  y.  Booty,  140 
Moneypenny  y.  Hartland  and  Or*. 

66 
Montague  y.  ••••,  94  * 
Moore  y.  Rawaon  the  yoang«r»  32 
Mordy  y.  Jones,  250 

Neale  y.  Isaacs,  257 
Nias  y.  Spratley,  249 
Nuttall  y.  Staunton,  135 

Ogden  and  Another  y.  Peele,  100 

Palmer  and  Another  y.  Fongpth  and 

Another,  260 
Parker  y.  Ramsbottom,  16 
Pearson,  q.  f.  y.  M'Gowian,  95 
Pennington  and  Ochets,  y.  Stat- 

man,  220 
Petrie  y.  Bury  and  Others,  S9 
Pidcock  and  Others  y.  Bidiop,  109 
Plunkett  y.  Buchanan,  106 
Poocher  y.  Norman,  115 
Pratt  y.HillBan  and  OtlMfs,f53*4 
Price  y.  BuUen,  39 
Price  y.  Vamey,  107 

QueiroB  and  Others  y.  Tmeman 
and  Others^  86 

Read  y.  Godwin,  IfS 
Rex  y.  Bint  and  Othan,  7& 
y.  Cowell,  47 


^ 


t 


TABLE  OF  CASES. 


Hi 


Rex  w,  Cooke,  in  •   oause  Rayer 
V.  Cooke,  74 

•  ▼.  Gittus  and  Others,  55 

— •  ▼.  Hollingbery  and  Others, 

V.  Josiah  TayloF,  87 

▼.  Lyon  and  Another,  92 

V.  Tremeane,  67 

▼.  Wing,  201 

V.  Botaford,    Inhabitants  of, 

152 
▼.  Chediston,  Inhabitants  of, 

208 
T.  ChiDesford,  Inhabitants  of, 

148 
— —  V.  East  Farleigh,  Inhabitants 

of.  172 

T.Findon,  Inhabitants  of,  154 

T.  Moomouth.  The   Church- 
wardens and  0?erseers  of, 

139 
V.  Oxford    Canal  Company, 

168 
▼.  Oxfordshire,     Inhabitants 

of.  198 
▼.  Stow.  ITie  Churchwardens 

and  Overseers  of,  154 
V.  The    Trent    and  Mersey 

Canal  Company,  140 

T.WinsIoWflnhabitants  of,  148 

Robinson  ▼.  Meams,  124 

Rogers  v.  Jones,  40 

Rohde  and  Another  t.  Proctor  and 

Another,  188 
Ryland  v.  RyUmd,  70 


Sawtill  v.  Gillard,  108 
Scaife  and  Another  r.  Jackson,  45 
Simms  and  Anotlier  r.  Cox,  44 
Smith  and  Others  v.  Davis,  109 
Smith  V.  Wattleworth,  *i44 
Stables  ▼.  Brayshaw  and  Another, 

160 
Stephens  ▼.  Weston  and  Others,  73 
Stierneld  v.  Holden  and  Another, 

127 
Storer  and  Others  ▼.  Hunter,  81 
Sykes  ▼.  Sykes  and  Another,  46 

Tanner  ▼.  Bean,  222 
Taylor  v.  Buchanan,  258 
Thomas  T.Thomas  and  Others,  121 
Trimmer  v.  The  Inhabitants  of  the 

Hundred  of  Mutford,  158 
Tripp  V.  Thomas,  42 

Van  Wart,  v.  Woolley  and  Others, 

51 
Warbnrton  v.  Siorr,  156 
Weatherby  v.  Goring,  76 
Wharton  ▼.  Walker,  183 
Whitehead  ▼.  Fisher  and  Another, 

45 
White  and  Another  r.  Wrighte, 

34 
Wilkinson  and  Others  v.  Johnston 

and  Otbera,  58 
Wilson  V.  Edwards.  107 
Withers  t.  Bircham  and  Another, 

30 
Wood  V.  Jowett,  277 


Woodcock  T.  Gibson  and  Another, 

275 
Young  ▼.  Miller,  54 


Caset  eompriiing  PuinU  relative  to 
Justicee  of  tfu  Peace,  * 

Cloud  ▼.  Turfeiy  and  Abbott,  84 

Duncan  v.  Thwaites,  84 

Lanchester  ▼.  Frewer,  15 

Rex  V.  Bint  and  Others,  85 

V.  Boldero.  275 

V.  Bury  and  Stratton  Roads, 

The  Trustees  of,  248 

V.  Fauntleroy,  86 

V.  Great  Wigston,  Leicester- 
shire. 85 

y.  Hambledon,     Inhabitants 

of,  275 

▼.  Hughes,  249 

V.  Hull  Dock  Company,  86 

▼.  Josiah  Taylor,  68,  86,  87 

V.  Justices  of   Lincolnshire, 

86 

V.  Lampeter,  85  * 

V.  M'Kay,  239 

V.  Montague  and  Others,  276 

V.  Sutterwood,  85 

V.  The  Parish  of  Christ,  m 

York,  85 

▼.Tucker,  86 

Rice  ▼.  Lee.  84 

Rogers  ▼.  Jones,  84 


IN      THB     OOMHON      P|aBA8. 


Aaronsv. Williams  and  Others,  270 
Abbott  V.  Rice  and  Another,  202 

Baker  ▼.  Garratt  and  Another,  145 

Barker  ▼.  Green,  3 

Bates  V.  Turner,  57 

Berrv'ick  upon  Tweed,  Mayor  of,  ▼. 

Williams,  124 
B^y  V.  Esdaille,  220 
Brassington    and  Others  v.  Aolt, 

243 
Rnggs  ▼.  Bowen,  25 
Brindley  ▼.  Dennett,  247 
Briscoe  ▼.  Stephens,  257 
Bro^n  V.  Ray,  2 
Bumard  ▼.  Neville,  197 
Burton  v.  Hughes  and  Qtbers,  241 

Calton  V.  Porter,  43 
Cholmeley  v.  Paxton  and  Others, 
118 


Choumert  v,  Haawell,  100 
Cloud  V.  Turfery  and  Another,  16 
Coffey  ▼.  Brian,  151 
Colledge  v.  Horn,  184 
Collyer,  clerk,  v.  Jacob,  183 
Combe  and  Others  v.  Cuttill,  210 
Cottle  ▼.  Langmau,  26 

Davis  ▼.  the  Bank  of  England,  4 
Davies  and  Others  v.  Amott  and 

Others,  212 
Davies  and  Others  ▼.  Brown,  53 
Deuman  v.  Bull,  15 

▼.  Bull.  53 

Denn  dem.  Nowell  v.  Roake,  82 
De  Witts  ▼.  Hendricks.  3 
Dickson,  assignee,  &c.  v.  Hatfield, 

59 
Doctor  v.  Symonds,  1 
Doe  dem.  I^organ  v.  Frisby,  222 
Williamson  v.  Roe,  202 


Doe  dem.  Upton  and  Another  v. 

Witherwick,  126 
Doker  v.  Hasler,  esq.,  109   • 
Dorville  ▼.  Whoomwell,  142 
Dowse  ▼.  Coxe  and  Another,  127 
Dunne  ▼.  Anderson,  157 

Elliott  V.  Hardy,  153 

Elworthy  v.  Bird,  260 

Evans  V.  Sweet,  21 

Everett  and  Others  t.  Eyre  and 

Others,  238 
Evans  v.  Sweet,  264 

Fahrbrodh  V.  Solliers,  143 

Fines  and  Beeaveriet. 

Fines — Flloyd  conusor,  Simmons 

conusee,  52 
—  Fowler  v.  Tomlinsoa  and 

Wife,  198 


•  Those  cases,  with  all  others  which  can  be  collected,  relating  to  the  duties  of  a  Justice  of  the  Peace,  and 
which  have  been  detennined  since  the  publication  of  the  Supplement  to  Bc;rn-'s  Justice,  contained  in  the 
Law  Journal  for  the  year  1824,  will  be  found  fiiUy  reported  in  the  Suppiement  to  Bum's  Justice,  which  will 
appear  in  the  Law  Journal  in  the  year  1826. 


IV 


TABLE  OF  eMm. 


Maidmdnt  deforciant,  34 

Wood  piaiotiir*  Tbocoiqn 

and, Others  deforciants,  90 
Recoveries — ^Anonymous,  81 
Battiflfaall  demandant,  and 

Cano  TondiefSt  1 
.^^Cbatfield  and   Wife    de- 

mandantfl*  Soatei  tenant, 

titl 
Goqld  dfimandaot,  Stocker 

tenapt,  Collai-d  and  Wife 

voQcbeea,  9(>6 
King   demandant,   Shep- 

herd      tenant,     Jeflxies 

vouchee,  Ifl 
Rogers  demaodapt,  White 

tenant,  JLloydaad  Others 

vouchees,  bX 
Ftmaopl  n  CoaplaaA.  23^ 

Garland  ▼.  Jekyll   wd    Another, 

tar 

Qlovar  V.  Moncton,  189 
'Gf6Mly  V.  Codling  and  Another, 

96t 
Gnest  and  AjKXber  w.  Willasey  and 

Others,  114 

Hadwen  ▼.  Mendesabol*  198 

Hahnv.  CorbeU.253 

Hall  V.  Smith  and  Otbenij  t63 

Hamer  t.  Ashby  and  Others,  144 

Harrington  ▼.  Fry,  (244 

Hedges  ▼.  ChapmM  and  AvoUier, 

91 
Hellings,  gent.  ▼.    Gregory   and 

Another,  150 

V,  Jones,  164 

Heniy  T.  Tavlor,  285 

Hepper  v.  Marshall  and  Others^  45 

Hughes  T.  Oilman,  120 

T.  Oilman  and  Otherp,  199 

James  ▼.  Jenkins,  t 
Johnson  v,  Lawson  and  Another, 
23 


Jones  ▼.  Lisirt,  197 

LancheMer  t.  Frew«r>  40 
Lathbuiy  ▼.  B.rown  md,  Av^aiksTs 

81 
Uddard  V.  Cain.  24/S 
Livett  ▼.  Wilson,  186 
l^cin  V.  Weldon  an4  Others,  27 

Mendezahel  v.  Machardo,  205 
Moiison  V.  Gray  and  Another,  861 
Morley  and  Others  v.  Bootbhy,  177 
V.  Clarke,  177 

Nay  lor  ▼.  Joseph,  207 
Nelson  v.  Griffith,  55 
Nixon  T.  Hewitt,  125 
Norris  and  Oiheiw  v*  Peate,  134 

Page  ▼.  Chuck  (in  Replevin),  124 
Pain  V.  Massey,  54 
Palmer  and  Others  v.  Pratt,  250 
Perham  ▼.  Rsynal  and  Another,27l 
Petty  and  AinoUier  ▼.  Anderson, 

223 
Pike  V.  Carter,  169 
Pocock  ▼.  Billing,   264 
Pratt  V.  Oddy,  79 
Prrntice  ▼.  Blolt,  39 
Press  V.  Parker,  96 
Pryce  and  Another  ▼•  Wilkin wn, 

103 
PuUitt  and  Others  ▼.  PnlUn,  196 

RatcliiTe  t.  Bleashy,  208 
Reader  v.  Bloom,  52,  120 
Redfem  and  Others  v.  Smith,  262 
Rejc  V.  Sheriff  of  London  (in  La- 

saras  V.  Tanner  and  Another), 

259 
,  Rex.  V.  Slvsiiff  of  JUiddj^flAi  (in 

Marshall  ▼.  Glover),  41 
Rice  V.  Lee,  4 
Richardson  ▼.  Mellish,  1 
Richardson  ▼.  Melltsh,  265 
Rogers  t  .  KingFton,  77 
Rossiter's  Earl,  197 


Rowley  V.  Hom9,  tXS 
Rumsey  v.  TufiheU,  259 

Samird  v.  Anaiey,  63 

Seaman  ▼.  Price,  58 

Schumack  v.  Lock,  57 

Scott  ▼.  Bye.  30 

Short  ▼.  Hubbard  and  Ottiem,  35 

Sinclair  and  Another^  aasignans, 

&c«  v»  Scmbenaon,  6i 
Spooner  ▼.  Brewster,  803 
Staniford  r.  Sinclair  and  Othsvs. 

247 
Stafford  and  Another,  aosignaes, 

&c.  V.  Clark,  senior,  48 
Stead  and  four  Otbets  v.  8ak,  175 
Storer    and    Another  t.   Hunter, 

tor 

Stocton  ▼.  Xoolina  ami.  AaoUmr, 
101 

Taplitt  V,  Alty.  218 

Tenny  dem.  Gunning  and  Others 

▼.  Moo^y*  122 
Thomas  v.  Jackson,  162 
Thompson  and   A«n»i.f  v.  Jen* 

ninga,  80 
llogle  T.  RjDston,  iOO 
T^%^  ^«  Newahnm,  119 
Tritton  ▼.  Gardner,  IM 
Trufilova  v.  Burton,  79 
Tyrrell,  hart.  t.  Manh,  138 


Warrington  ▼.  Saa«wU>  100 
Weatberell  v.  Howard,  205 
West  and  Another  ▼.  Pryce,  95 
Wickes  V.  Clutterbuck,  67 
Williams  ▼.  Cooke,  143 
Williams  and  Others  t.  Rawlinson, 

164 
Willment,  Jn  r«.  144 
Woodlev  and  Another  t.  Brown 

and  Another,  104 
Woolston  T.  Smith,  200 
Wyatt  ▼•  Cocks,  207 

Yonng  ▼.  Gye  and  Another,  108 


ErToto — In  Garland  ▼.  Jehyll,  (C.P.  227  et  seq.)  the  name  of  the  tennnt  aqd  desoendanM  should  bo. 
Warnfr  instead  of  "  Warren" — excepting  Kitty  and  firasmns  Warren. 


EKD  OF  VOL,  IlL 


l!nolo4liy  Jomaa  UohnoB,4,  l^ook's  OoNrt,  dwncery-lone,  LondiHi. 


